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PREFACE  TO  VOLUMES  LXXVEI. 
AND  LXXIX. 


The  advertisement  prefixed  to  Vol.  78  has  explained  why 
two  volumes  have  now  to  be  dealt  with.  In  Vol.  78  the 
most  difficult  case — one  of  the  most  difficult  in  the  whole 
range  of  the  reports — is  Doe  d.  Carter  v.  Barnard^  p.  564. 
The  decision  is  hard  to  reconcile  with  the  settled  rule,  applic- 
able to  property  of  every  kind^  that  a  mere  wrongdoer  shall 
not  set  up  an  outstanding  title  in  a  stranger  against  a  prior 
possessor:  Davkm  v.  Gent  (1857)  IRAN-  744,  26  L.  J. 
Ex.  122;  A^her  v.  Whithch  (1865)  L.  K.  1  Q.  B.  1,  35  L.  J. 
a  B.  17;  Daltm  v.  Fitzgerald  [1897]  2  Ch.  86,  66  L.  J. 
Ch.  604.  If  Doe  v.  Barnard  can  be  reconciled  with  these 
and  other  accepted  authorities,  it  must  be  on  the  ground  that, 
although  the  defendant  may  not  prove  the  weakness  of  the 
plaintiff's  title,  he  may  rely  on  it  if  it  is  disclosed  by  the 
plaintiff's  own  case.  Such  a  distinction  was  very  briefly 
suggested  by  Mellor,  J.  in  A^her  v.  Whithch;  and  see  a 
learned  note  in  Badcliffe  and  Miles,  Cases  on  the  Law  of 
Torts,  p.  289.  The  present  writer  formerly  acquiesced  in 
this  explanation :  Pollock  and  Wright  on  Possession,  p.  97 
Shortly  afterwards  it  was  rejected  by  Prof.  J.  B.  Ames  of 
Harvard  in  a  note  to  a  very  learned  article  on  the  Disseisin 
of  Chattels :  Harv.  Law  Rev.  iii.  324,  n.  2.  As  the  Harvard 
Law  Beview  is  not  to  be  found  in  all  English  law  libraries, 
we  think  it  useful  to  reprint  his  observations. 

"In  that  case  \I>oe  v.  Bamardi\  B.  occupied  without  right  for 
eighteen  years,  and  died  leaving  a  son ;  C.  excluded  the  son  and 
occupied  for  thirteen  years,  when  he  was  ousted  by  A.»  the  original 
owner.    C.  brought  ejectment  against  A.,  but  failed ;  not»  however, 
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becanse  of  any  right  in  A. ;  on  the  contrary,  the  latter,  as  plaintiff, 
in  an  ejectment  against  C,  had  been  already  defeated  because  the 
statute  had  extinguished  his  title :  Doe  v.  CaHer^  9  Q.  B.  868  [72  B.  B. 
472].  The  Court  decided  against  C.  in  Doe  v.  Barnard  on  the  ground 
that  he,  being  a  disseisor  of  A.'s  heir,  who  had  the  superior  right, 
could  not  maintain  ejectment  at  all,  even  against  a  wrongful  dispos- 
sessor.  This  view,  although  allowed  in  Nagle  v.  Shea^  Ir.  E.  8  C.  L. 
224,  is  of  course  untenable,  being  a  departure  from  the  law  as  settled 
by  the  practice  of  six  centuries.  For,  from  time  immemorial,  a 
disseisor,  if  dispossessed  by  a  stranger,  has  had  the  right  to  recover 
the  land  from  the  wrongdoer  by  entry,  by  assize,  or  by  ejectment: 
Bract,  f.  165  a ;  1  Nich.  Britt.  296 ;  Bateman  v.  Allen,  Cro.  El.  437, 
488;  Jenk.  Cent.  42;  AUen  v.  Rivingtan,  2  Saund.  Ill;  Smith  v. 
Oxetiden,  1  Ch.  Ca.  25 ;  Doe  v.  Dyball,  M.  <&  M.  846 ;  Davison  v. 
Gent,  1  H.  <&  N.  744,  per  Bramwell,  B.  This  time-honoured  rule  is 
universally  prevalent  in  this  country.  The  doctrine  of  Doe  v. 
Barnard  is  open  to  the  further  criticism  that  it  is  a  distinct 
encouragement  of  private  war  as  a  substitute  for  legal  proceedings. 
For  C,  the  unsuccessful  plaintiff,  has  only  to  eject  A.  by  force  in 
order  to  turn  the  tables  upon  him.  Once  in  possession,  he  could 
defeat  a  new  ejectment  brought  by  A.,  in  the  same  way  that  he 
himself  had  been  rebuffed ;  that  is,  by  setting  up  the  superior  right 
of  B.'s  heir.  Fortunately  Doe  v.  Barnard  has  been  overruled,  in 
effect,  by  Asher  v.  JMiitlock,  L.  B.  1  Q.  B.  1.  The  suggestion  of 
Mellor,  J.,  in  the  latter  case,  although  adopted  by  Mr.  Pollock 
(Poll.  &  Wr.,  Poss.  97,  99),  that  the  former  case  may  be  supported 
on  the  ground  that  the  superior  right  of  B/s  heir  was  disclosed  by 
the  plaintiff's  evidence,  will  hardly  command  approval.  If  an  out- 
standing superior  right  of  a  third  person  is  a  relevant  fact,  it  must 
be  competent  for  the  defendant  to  prove  it ;  if  it  is  irrelevant,  its 
disclosure  by  the  plaintiff's  evidence  must  be  harmless." 

Mr.  Ames's  criticism  appears  to  us  right  in  principle.  It 
is  of  course  open  to  the  Court  of  Appeal  here  to  take  the  same 
line  vrhenever  the  occasion  arises,  though  a  Court  of  first 
instance  might  feel  bound  to  follow  Doe  v.  Barnard  in  similar 
circumstances. 

A  leading  case  vrhich  has  been  uniformly  foUovred  is  Tulk 
V.  Moxhaffy  p.  289.  It  has  proved  of  greater  importance  than 
it  appeared  to  be  at  the  time,  for  the  whole  system  of  modem 
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"building  schemes"  depends  upon  it.  Lord  Cottenham's 
judgment  really  contains  all  the  principles,  but,  being 
addressed  to  persons  familiar  with  the  doctrines  and  juris- 
diction of  equity,  has  not  always  been  understood.  Equity 
will  restrain  a  purchaser  with  notice  of  his  vendor's  covenant 
from  acting  in  contravention  of  it,  but  will  not  compel  him  to 
active  performance,  nor  require  him  to  take  active  steps 
against  his  under-tenant  in  respect  of  a  contravention  which 
he  has  not  authorized :  Hall  v.  Hwin  (1887)  37  Ch.  Div.  74. 
It  is  not  correct  to  say  that  the  covenant  runs  with  the  land  in 
equity.  In  the  last  line  of  the  original  report  "  injunction  " 
is  an  obvious  error  for  "  motion." 

Holford  V.  Bailey ^  p.  432,  deciding  that  trespass  lies  for  the 
disturbance  of  a  several  fishery,  may  now  be  less  practical 
here  than  in  jurisdictions  where  common-law  pleading 
survives  with  more  or  less  modification;  and  Murray  v.  Hall^ 
p.  708  (where  a  learned  note  shows  Serjeant  Manning's  hand 
still  active),  may  also  seem  rather  technical ;  nevertheless  both 
are  still  instructive. 

The  dictum  of  Mr.  Justice  Maule  preserved  in  a  note  at 
p.  423,  that  no  Court  of  law  administers  justice  in  general, 
conveys  a  warning  which  the  abolition  of  formal  pleading  has 
certainly  not  made  less  needful. 

Wild  V.  Harris^  the  last  case  in  the  volume,  decided,  in 
substance,  that  a  breach  of  promise  is  not  prevented  from 
being  actionable  by  the  fact  that  the  promise,  to  the  know- 
ledge of  the  promisor  but  not  of  the  promisee,  was  not 
capable  of  being  lawfully  fulfilled  at  the  time  when  it  was 
made.  The  decision  would  now  be  put  on  bolder  and  broader 
grounds.  The  Court  really  had  to  say  that  a  man  shall  not 
take  advantage  of  his  own  fraud,  but  it  did  so  in  a  form 
intelligible  only  to  students  of  pleading.  It  would  have  been 
easier,  and  technically  quite  as  correct,  to  say  that  every 
promise  includes  a  warranty  that  the  promisor  does  not  know 
of  any  impediment  to  its  lawful  performance.  The  suggestion 
that  in  this  case  the  promise — a  married  man's  promise  to 
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marry  a  spinster — might  by  possibility  have  become  capable 
of  lawful  performance  within  a  reasonable  time  does  not  seem 
adequate  or  indeed  sound.  A  rather  interesting  if  speculative 
question  is  whether,  according  to  the  doctrine  of  "  anticipatory 
breach "  established  by  later  authorities  (Hochster  v.  De  la 
Tour,  &c.)  the  plaintiff  did  not  acquire  an  immediate  right  of 
action  as  soon  as  the  promises  were  exchanged. 

At  p.  721  of  vol.  78  there  is  a  manifest  error  in  note  (4), 
proceeding  from  a  clerical  or  printer's  error  in  the  "Summa'' 
referred  to.  This  sum  should,  as  appears  by  the  context 
immediately  above,  be  xxxiy lib.  xiys.  xic?.  ob.  &c.,  instead  of 
xxxiv5.,  &c.,  and  the  note  should  read  34/.  14s.  llfrf.  Not 
that  this — or  indeed  a  great  deal  of  the  antiquarian  matter 
transcribed  and  collected  in  the  report — is  in  any  way 
relevant  to  the  point  decided. 

In  vol.  79  Bank  of  Australasia  v.  Breillat,  p.  24,  is  a  well- 
known  leading  case  on  the  general  power  of  partners  and 
directors ;  and  Ramloll  Thackoorsey class*  case,  p.  62,  gives  an 
interesting  and  still  historically  valuable  exposition  of  the 
common  law  as  to  wagering  contracts.  Prince  Albert  v. 
Strange,  p.  307,  is  important  among  the  somewhat  scanty 
sources  of  authority  which  establish  the  common  right, 
antecedent  to  copyright  and  independent  of  statutes,  to 
restrain  the  publication  of  unpublished  matter  without  the 
author's  consent.  Observe  that  the  Court  granted  an  injunc- 
tion against  not  only  the  public  exhibition  of  the  etchings  in 
question,  but  the  publication  of  a  catalogue  of  them.  It  may 
be  a  nice  question  whether  the  reasons  given  in  the  judg- 
ment, ingenious  as  they  are,  can  be  considered  altogether 
successful  in  founding  the  jurisdiction  merely  on  rights  of 
property.  Like  principles  and  reasoning  were  involved  in 
Caird  v.  Si7ne,  decided  in  1887  by  the  House  of  Lords,  12 
App.  Ca.  326  ;  but  it  cannot  be  said  that  the  judgments  then 
delivered  have  exhausted  the  subject,  although  the  decision 
itself  was  clearly  correct. 
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Wright  v.  Snowe,  p.  220,  goes,  we  think,  farther  than  any 
other  reported  case  in  allowing  an  infant's  representation  that 
he  is  of  full  age  to  act  as  an  estoppel  against  him.  Beard  y. 
Egerton^  p.  442,  is  a  curious  illustration  of  another  kind  of 
infancy — that  of  photographic  processes.  It  was  an  unlucky 
plaintiff  who  sued  for  slander  and  libel  in  Hopwood  v.  Thorn^ 
p.  503.  The  spoken  words  were  not  spoken  of  him  in  his 
calling,  and  he  failed  to  show  special  damage ;  and  the  written 
words  were  privileged ;  so  on  the  whole  he  took  nothing. 
It  might  happen  again  to-day  ;  the  points  are  of  law,  not  of 
pleading.  A  quaint  remark  of  Maule,  J.  on  the  spirit  and 
the  letter  of  the  New  Kules  [of  1834]  occurs  at  p.  713. 

An  extraordinary  mistranslation  of  a  passage  from  Domes- 
day Book — all  the  more  extraordinary  if  that  very  learned 
person  Serjeant  Manning  had  anything  to  do  with  it — ^has 
been  corrected  at  p.  731.  As  it  stands  in  the  Common 
Bench  Eeports,  not  only  the  right  sense  is  not  given,  but, 
what  with  reading  carucata  for  caruca  throughout  and  con- 
fusing the  punctuation,  there  is  no  sense  at  all.  In  1849  it 
was  pardonable  not  to  see  the  absui'dity  of  looking  for 
carucates  in  Sussex ;  the  translator,  however,  evidently  had 
no  notion,  not  even  a  wrong  one,  what  the  particulars  of  the 
survey  stood  for. 

A  learned  correspondent  writes  with  reference  to  a  remark 
in  the  Preface  to  vol.  77,  p.  vi. : — "  The  legal  tradition  I 
have  read  is  that  it  was  the  practice  of  the  Common  Law 
Judges  to  give  reasons  as  well  for  their  certificates  sent  to 
Chancery  as  in  other  adjudications,  till  the  later  period  of 
Lord  Eldon's  Chancellorship,  when  he  got  into  the  habit  of 
diverting  himself  and  his  Court  in  a  way  that  later  speeches 
of  the  House  of  Lords  and  opinions  of  the  Privy  Council 
have  possibly  emulated.  The  Judges,  most  of  whom  were  of 
Lord  Eldon's  appointment,  were  notwithstanding  so  far  vexed 
that  they  adopted  the  defensive  measure  of  returning  the 
certificate  without  reasons. 

''The  case  you  refer  to  [Forrest  v.  Whiteway^  77  R.  R.  at 
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p.  648],  I  suggest)  is  only  a  reversion,  after  Lord  Eldon's 
time,  by  strong  Judges  to  the  old  and  possibly  Constitutional 
way  (see  Brown  v.  Higgs^  8  Ves.  at  p.  667)  (1)  of  delivering 
a  reasoned  opinion." 

F.  P. 


(1)  "Upon  conTeisation  with  per- 
sons, who  are  practiced  in  Courts  of 
Equity,  it  has  been  thought,  that  in 
Cases  of  this  sort  the  Court  might 
formally  affirm  the  Judgment,  and 
suffer  the  Cause  to  go  to  the  House  of 
Lords,  by  reference  to  other  Cases, 
where  it  is  conceived,  the  parties  mean 
to  go  to  the  House  of  Lords.  But  I 
consider  it  contrary  to  the  duty  of  a 
Court  of  Justice  under  any  circum- 


stances so  to  act.  The  Suitors  have  a 
right  to  the  deliberate  attention  and 
deliberate  Judgment  of  every  Oourt, 
in  every  stage,  in  which  according  to 
the  Constitution  the  Catuse  may  pro- 
ceed; and  there  can  be  no  circum- 
stances, under  which  I  should  ever 
permit  myself  to  say,  as  the  Cause  is 
to  go  elsewhere,  I  give  no  Judgment 
but  |>ro/orma." 
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BEFORE  THE  JUDICIAL  COMMITTEE  OF 
THE  PRIVY  COUNCIL. 

On  Appeal  fbom  thb  Coubt  of  Chancebt  of  the  Island  of 

Bermuda. 

The    MAYOE,    &c.    op    HAMILTON    v.    MAETHA  i847. 

HODSDON  AND  ELIZABETH  WASHINGTON  (l).  ^^e. 

(6  Moore,  P.  0.  76—89 ;  S.  0.  11  Jur.  1^3.)  Lord 

Bbouoham. 
The  word  "  estate/'  when  used  in  a  will,  is  genits  generalissimumf  and  will,  r  76  1 

of  its  own  proper  force,  without  any  proof  aliunde  of  an  intention  to  aid  the 
constraction,  carry  realty,  as  well  as  personalty,  and  is  not  to  be  confined 
and  restrained  to  personalty  only,  unless  there  is  a  clear  intent  expressed, 
in  other  parts  of  the  will ;  to  be  gathered  either  from  the  whole  will,  or 
from  the  way  in  which  the  word  is  used  in  the  particular  part  of  the  will 
where  the  contested  use  of  it  arises. 

Testator,  by  his  will,  devised  to  J.  (his  heir-at-law),  part  of  his  estate  in 
fee,  and  also  a  life-estate,  in  another  portion  of  his  estate,  named  P. ;  and 
also  gave  to  F.  (his  wife),  a  life  estate  in  part  of  P.,  during  her  viduity, 
with  remainder  to  his  other  son  N.,  in  tail,  remainder  to  his  (the  testator's) 
daughters  for  life;  and  after  giving  certain  specific  chattels  to  F.,  the  will 
proceeded  as  follows :  "  I  give  all  the  remainder  of  my  estate  that  is  now 
in  my  possession,  or  may  hereafter  be  mine,  excepting  what  I  have  particu- 
larly given  away,  unto  my  wife,  F.  And  it  is  my  will,  that,  whatever  my 
estfl^  may  consLBt  of,  after  debts  and  legacies  are  paid,  that  it  be  kept 
together  under  the  direction  of  my  wife,  F.*'  N.  died  without  issue,  and  F., 
the  widow,  also  died,  unmarried  and  intestate.  The  heirs-at-law  of  J.  sold 
the  estate  P.,  to  the  appellants,  subject  to  the  life-estate  of  the  daughters. 
In  a  suit  by  the  appellants,  against  the  daughters  of  the  testator,  the 
co-heiresses  of  F.,  for  a  partition, — 

Held  by  the  Judicial  Committee,  a£Brming  the  decree  of  the  Goxtbt  in 

(1)  Present:  Lord  Bbotiohaic,  Lord     Dr.  Lttshinoton,  and  the  Bight  Hon. 
Lavgdals,  the  Bight  Hon.  Sir  Hse-     T.  Pekbbbtoh  Leioh. 
BERT  Jbhneb  Fust,  the  Bight  Hon. 
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Thb  Bermuda,  that  the  remaiDcler  in  fee,  in  the  estate  **  P,"  passed  to  F.,  under 

Mayor  op  the  residuary  clause,  there  being  nothing  in  the  context  of   the  will  to 

HAMILTON  confine  the  natural  and  legal  meaning  of  the' word  **  estate  "  to  personalty 

HoDSDON.  only.  ^ 

Observations  upon  the  mistake  in  the  report  of  Barnes  v.  Patch  (1). 

This  was  an  appeal  from  a  decree  and  order  of  the  Court  of 
[  ♦77  ]  Chancery  of  the  island  of  Bermuda,  *allowing  a  demurrer  of  the 
respondents,  to  the  bill  filed  against  them  by  the  appellants. 
The  suit  was  instituted  under  the  following  circumstances  : 
Nicholas  Albouy,  of  the  island  of  Bermuda,  the  testator,  being 
seised  in  fee  simple,  of,  amongst  other  hereditaments,  a  parcel  of 
land,  called  *'  Patton's  Point,"  situate  in  the  island,  made  his  will, 
bearing  date  the  10th  day  of  November,  1789.  This  will  consisted 
of  nine  separate  clauses :  those  material  to  this  appeal,  were  the 
first,  third,  sixth,  and  ninth  clauses.  The  first  clause  was  as 
follows:  First:  ''My  will  is,  that  all  my  funeral  charges,  and 
just  debts,  be  paid,  as  soon  as  convenient  after  my  decease;  and  if, 
at  that  time,  I  should  own  any  part  of  a  vessel,  it  is  my  will  and 
desire,  that  such  part  be  immediately  sold,  on  the  best  terms  that 
my  executors  and  executrix  may  think  most  for  the  advantage  of 
my  estate."  Third :  **  I  give  my  house  and  land  in  Devonshire 
[  #78  ]  Tribe,  the  which  I  recovered  from  my  uncle,  Barnard  Albouy,  *or 
where  Mn  Charles  Minors  now  lives,  unto  my  son,  John  Albouy, 
and  his  heirs;  I  also  give  him,  my  son  John,  one  lot  of  land  in 
Pembroke  Tribe,  on  a  point,  or  piece  of  land,  known  by  the  name 
of  Patton's  Point,  to  be  measured  from  the  path,  and  easternmost 
line,  to  say  18  feet  wide,  and  82  feet  deep."  Sixth :  "  I  give 
my  house,  and  lot  of  land,  and  all  improvements  in  Pembroke 
Tribe,  which  I  purchased  from  Mr.  Patton's  estate,  at  public 
auction,  and  known  by  the  name  of  Patton's  Point,  unto  my 
wife,  Frances  Albouy,  so  long  as  she  liveth  my  widow,  with  this 
reserve,  that  my  three  daughters,  Susanna,  Sarah,  and  Bebecca, 
must  live  under  her  my  wife,  so  long  as  they  behave  with 
prudence,  and  are  single.  I  give,  at  my  wife's  death  or  marriage, 
the  house  heretofore  mentioned,  unto  my  son,  Nicholas  Albouy,  and 
his  heirs ;  but,  in  case  he  should  die  without  lawful  heirs  of  his 
body,  then  my  will  is,  that  the  said  house  and  lot  be  divided 
equally  among  all  my  daughters,  had  by  my  wife,  Frances 
Albouy."  Ninth:  **I  give  my  wife,  Frances  Albouy,  a  desk, 
one  cedar  chest,  and  one  mahogany  table,  that  she  had  from 
her  father's  estate.  I  give  all  the  remainder  of  my  estate,  that 
(1)  7  B.  E.  127  (8  Ves.  604). 
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is  now  in  my  possession,  or  may  hereafter  be  mine,  excepting 
what  I  have  particularly  given  away,  unto  my  wife,  Frances 
Albouy ;  and  it  is  my  will,  that  whatever  my  estate  may  consist  of, 
after  debts  and  legacies  are  paid,  that  it  be  kept  together  under  the 
direction  of  my  wife,  Frances  Albouy,  for  the  support  of  her  and 
all  my  children,  until  my  youngest  child  be  of  the  age  of  eighteen 
years,  except  my  wife  should  marry ;  then  my  will  is,  that  my 
estate  be  equally  divided  between  my  said  wife  and  her  children. 
But  if  it  please  God  that  my  wife  lives  until  the  limited  time,  as 
above  mentioned,  then  whatever  •my  estate  may  be,  and  her 
children  insist  for  a  settlement,  then  my  will  is,  that  my  wife, 
Frances  Albouy,  be  entitled  to  one- third  part  of  whatever  my 
personal  estate  may  be." 

The  will  was  duly  signed  and  sealed  by  the  testator,  in  the 
presence  of  three  witnesses;  and  was,  on  the  7th  of  December, 
1789,  proved  in  the  usual  manner  and  accustomed  in  Bermuda. 

The  testator  died  in  the  year  1789,  leaving  nine  children.  He 
had  been  twice  married.  By  his  first  wife,  Sarah,  he  left  four 
children,  John  Albouy,  his  eldest  son,  and  heir-at-law  (who  died 
intestate,  and  without  issue,  in  the  year  1802),  and  three 
daughters,  Susanna,  Rebecca,  and  Sarah,  afterwards  married  to 
Thomas  James.  By  his  second  wife,  Frances,  he  left  five  children, 
Nicholas,  Mary,  Martha,  afterwards  the  wife  and  widow  of  John 
Hodsdon,  one  of  the  respondents ;  Elizabeth,  afterwards  the  wife 
and  widow  of  Archibald  Washington,  the  other  respondent ;  and 
Ann,  afterwards  the  wife  of  one  Miller.  The  testator's  second 
wife,  Frances,  died  in  the  year  1885,  without  having  re-married, 
intestate.  The  only  issue  of  the  testator  living  at  her  death,  were, 
Sarah  James,  John  Albouy  Hodsdon,  the  son  and  heir  of  Bebecca, 
Martha  Hodsdon,  and  Elizabeth  Washington. 

By  indentures  of  lease  and  release  bearing  date  respectively  the 
ilth  and  12th  days  of  March,  18S9,  Sarah  James  and  John  Albouy 
Hodsdon,  sold,  released,  and  assured  the  lands  and  tenements,  in 
the  will,  called  ''  Patton's  Point,"  with  the  appurtenances,  unto  and 
to  the  use  of  the  Mayor,  Aldermen  and  Common  Council  of  the 
town  of  Hamilton,  in  the  island  of  Bermuda,  and  their  successors 
and  assigns,  for  ever,  subject  to  the  estate  or  interest  of  Martha 
Hodsdon,  *in  one  undivided  fourth  part  thereof,  for  and  during 
her  natural  life,  and  also  to  the  estate  or  interest  of  Elizabeth 
Washington,  in  one  other  undivided  fourth  part,  for  her  natural 
life. 

1—2 


Thr 
Mayor  of 
Hamilton 

r, 
Hodsdon. 
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iHB  The  property  in  qaestion  was  in  the  possession  of  the  respondents. 

Hamilton  In  the  year  1844,  the  appellants,  the  Mayor,  &c.,  of  the  town  of 
HoDSDON  Hamilton,  filed  their  bill  in  the  Court  of  Chancery  of  Bermuda, 
against  the  respondents,  Martha  Hodsdon  and  Elizabeth  Washington, 
praying  for  a  partition  of  the  lands,  and  for  an  account.  The 
defendants  demurred  to  the  bill,  insisting  that  all  the  estate  and 
interest  of  the  testator  passed  under  the  residuary  clause  to 
Frances  Albouy,  the  widow  and  relict  of  the  testator,  and  mother 
of  the  defendants,  and  upon  her  death,  intestate,  the  real  estate 
descended  to  them  and  Ann  Miller,  as  her  heiress- at-law. 

The  Court,  after  argument,  allowed  the  demurrer,  and  held,  that 
the  property  in  question  passed  under  the  residuary  clause  of  the 
testator's  will,  and  gave  judgment  for  the  defendants,  on  the 
demurrer,  and  dismissed  the  bill. 

The  present  appeal  was  from  this  decision,  and  now  came  on  for 
hearing. 

Mr.  Bethell,  Q.C.,  and  Mr.  StewaH,  for  the  appellants : 

The  words  "estate,"  and  "remainder  of  estate,"  in  a  will, 
cannot  operate  to  pass  a  reversion  in  fee  simple  in  really,  wherever 
the  testator  had  restricted  their  operation  to  personalty,  either  by  a 
positive  expression  of  his  intention,  or  by  an  implication  of  it 
necessarily  resulting  from  the  language  of  the  entire  will.  Here 
[  *8i  ]  such  an  implication  necessarily  results  from  the  ^language  of  the 
will  in  question.  The  words  "remainder  of  my  estate,"  regard 
being  had  to  the  antecedent  parts  of  the  will,  show  an  intention  to 
devise  for  a  particular  purpose,  and  a  limited  period  only ;  namely, 
the  support  of  the  widow  and  her  children,  until  the  youngest 
shall  attain  the  age  of  eighteen.  If  such  words  are  to  be  held  as 
intended  to  refer  to,  and  to  pass  to  the  widow,  a  reversion  of  real 
estate,  which  is  expectant  on  the  death  of  the  widow  herself,  and 
on  failure  of  an  estate-tail  in  her  son,  and  subject  to  the  life 
estates  of  her  daughters,  the  will  is  repugnant  and  inconsistent, 
and  the  devise  in  effect  becomes  nugatory.  By  construing  the 
word  "  estate  "  in  the  ninth  clause,  to  mean  personal  estate  only, 
the  contradictions  which  will  otherwise  arise  are  avoided,  the 
language  of  that  clause  is  made  consistent  with  the  rest  of  the 
will,  and  all  the  expressed  intentions  of  the  testator  will  be  found 
capable  of  being  supported.  They  cited  in  support  of  their 
argument:    2  Powell  "On  Devises,"  p.  158 (i);   1  Jarman  "On 

(1)  Edit,  by  Jarman. 
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Wills/'  p.  661 ;  [WUkiMOH  v.  MerrylMdil) ;  Mmnkmmi  t.  TrMrm  yi) ;  Tas 

Barnes  v.   Patch  (z);    Ck^rsUr  v.   CktMUr'j^:    Doe  d.   HoBrett  t.     haISiS!^ 
Thomas  (s) ;  R^e  d.  James  v.  ^ris  (6) ;  and  other  caaeB]. 

Mr.  Parker,  Q.C  ,  and  Mr.  FoHett,  for  (he  respondents : 

Bj  the  residuary  clause  in  the  will,  the  testator  *gaTe  all  the  [  *^  I 
remainder  of  his  estate  to  his  widow*  in  snch  words  as  Test 
whatever  part  of  his  real  estate,  not  otherwise  disposed  of  by  his 
will,  in  her  in  fee.  There  is  nothing  in  any  other  part  of  the  wiU 
which  necessarily  restricts  the  operation  of  those  words.  They 
cited:  Shaw  v.  Borrer{7);  Xoel  v.  Hoy(b);  Doe  d.  Hofcetl  v. 
Thomas  (5) ;  Sannuirez  v.  Saamarez  (9) ;  and  Daremport  v. 
CoUtnan  (lo). 

Loan  Brougham: 

Their  Lordships  are  of  opinion,  in  this  case,  that  there  b  no 
foundation  whatever  for  the  doubt  attempted  to  be  raised  on  the 
construction  of  this  will,  as  regards  the  residuary  clause,  whether 
or  not  it  passes  the  real  estate.  The  principle  is  now  (whatever  it 
may  have  been  anciently)  perfectly  recognised,  nor  do  I  understand 
it  to  be  substantially  disputed  on  the  part  of  the  appellant  at  the 
Bar,  that  the  word  "estate'  is  genus  generalissimum,  and  will,  by 
its  own  proper  force,  without  any  proof  aliunde  of  an  intention  to 
aid  the  construction,  carry  the  realty  as  well  as  personalty ;  and  is 
not  to  be  confined  and  restrained  to  personalty  only,  unless  there  is 
a  clear  intent  expressed  in  other  parte  of  the  will,  to  be  gathered 
either  from  the  whole  will,  which  (I  agree  with  what  Lord  Eldon 
has  said  in  one  or  two  of  the  cases  cited)  you  are  always  to  look  to, 
or  from  the  way  in  which  the  word  is  used  in  the  particular  part  of 
the  will,  where  the  contested  use  of  it  arises ;  or  in  some  other  way 
it  is  shown  to  be  restricted  *to  mere  personal  estete,  contrary  to  [  *83  ] 
the  strict,  usual,  and  now  established  force,  effect,  and  value  of  the 
word. 

Now,  that  being  the  case,  the  only  question  is,  whether,  in  this 
case,  the  natural  force  and  effect  of  the  word  is  restricted ;  for  it  is 
admitted  on  the  part  of  the  respondente,  in  favour  of  the  judgment 

(1)  Cro.  Car.  447.  (7)  44  R.  R.  115  (I  Keen,  559). 

(2)  Qilb.  Eq.  Ca.  30.  (8)  21  R.  R.  271  (5  Madd.  38), 

(3)  7  R.  R.  127  (8  Ves.  604).         (9)  48  R.  R  116  (4  My.  &  Cr.  331). 

(4)  3  P.  Wms.  56.  (10)  60  R.  R.  794  (9  M.  &  W.  481) ; 

(5)  56  R  R.  362  (1  Man.  &  G.  335).  S.  C.   56  R.  R.  112  (12  Sim.  588). 

(6)  2  R.  R.  477  (4  T.  R  605). 
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of  the  Court  below,  and  not  denied  at  all  in  that  judgment,  that  it 
may  be  so  qualified  and  restricted,  as  not  to  have  its  proper  and 
natural  force ;  if  I  may  so  speak,  that  force  which  naturally  and 
properly  would  belong  to  it,  if  not  so  restrained  ;  or  that  it  may  be 
so  restrained  by  matter  showing  the  general  intention  to  be  to 
restrain  it,  or  any  words  used  in  collocation  ;  for  instance,  with  the 
other  words,  or  the  particular  mode  in  which  it  is  used  by  the 
maker  of  the  instrument.     Now  it  is  needless  to  cite  cases  upon 
this,  either  upon  the  legal  force   and  effect  of  the  word,  if  not 
restrained,  or  upon  the  power  of  circumstances  to  except  it  from 
that  general  rule,  or  to  restrain  its  meaning ;  for  it  seems  to  be 
generally  admitted.     It  must  always  be  kept  in  view,  that  nobody 
here  contends,  nor  does  the  judgment  of  the  Court  below  require 
such  contention,  that  the  word  ''  estate "  should  be  here  used  to 
mean  only  real  estate.     It  means  both  realty  and  personalty,  and 
the  fallacy  of  the  argument  for  the  appellants  throughout,  appears 
to  me  to  be  this  :  they  say,  *'  How  can  this  mean  real  estate,  when 
you  have  the  word  'effects,'  which  only  applies  to  personalty?" 
The  real  meaning  of  the  word  **  estate  *'  is  not  "  real  estate,"  but 
**  real "  plus  *'  personal,"  and  so  reddendo  singula  singulis,  these 
words,  which  are  to  be  restricted  words,  because  they  only  apply  to 
personal  estate  as  they  include  future  acquisitions,  which   would 
not,  in  *the  case  of  lands,  pass  under  such  a  gift.     As  the  words 
are  not  intended  to  be  used  as  excluding  personalty,  those  words 
which  are  added  here  will  apply  to  the  personal  part  of  the  estate ; 
and  it  does  not  follow  on  that  account,  that,  because  there  is 
personalty  whereon  they  can  operate,  therefore  the  realty  is  to  be 
excluded. 

Now,  I  might  show  by  several  cases  which  have  been  mentioned 
at  the  Bar,  that  that  is  the  law  upon  the  subject.  Perhaps  the 
only  one  which  shows  it  most  clearly,  is  Barnes  v.  Patch  (i), 
because  there  the  Master  of  the  Rolls,  commenting  on  what  is  laid 
down  by  Lord  Holt,  in  The  Countess  of  Bridgwater  v.  The  Duke 
of  Bolton  (2),  that  the  word  **  estate  "  is  genus  generalissimum,  and 
includes  all  things  real  and  personal,  says  (3),  **  I  admit,  that  has 
been  so  qualified  by  the  context  as  to  bear  a  narrower  signification ; 
as  in  Doe  v.  Buchier ;  where  the  words  were  held  insufficient  to 
carry  real  estate ;  not  as  being  of  themselves  insufficient  to  pass 
land ;  but  upon  the  context  of  the  will,  personal  estate  only  being 

(1)  7  E.  B.  127  (8  Vee.  604).  (3)  7  E.  E.  130  (8  V©8.  607). 

(2)  1  Salk.  236. 
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in  contemplation  of  the  testator.     In  Shaw  v.  Bull  (i),  Lord  Chief 
Justice  Tbbtor  says,  generally  the  words  '  my  estate/  '  the  residue 
of  my  estate/  or  '  the  overplus  of  my  estate/  may  pass  an  inherit- 
ance, where  the  intent  is  apparent  to  pass  it."     But  that  is  no 
longer  law.     The  law  is  not  now  that  the  word  "estate"  will  not 
pass  the  realty,  or  realty  together  with  personalty,  unless  there  is 
an  intent  so  to  do :  it  is  just  the  other  way ;  it  is  that  it  will  pass 
the  realty  as  well  as  the  personalty,  unless  there  is  matter  apparent 
to  show  that  the  intent  is,  that  it  shall  not  pass  the  realty.     The 
report  is  here  very  inconveniently  loose,  for  it  goes  on  as  if  the 
Master  of  the  Bolls  was  arguing  as  *  follows  :  ''  but  such  intent  to 
carry  an  inheritance  by  such  words  must  be  very  apparent,  and 
necessary  to  be  drawn  from  the  words  of  the  will  and  circumstances 
of  the  case;  for  if  the  words  be  indifferent  to  real  and  personal 
estate,  or  may  be  applied  to  personal  alone,  then  the  heir-at-law  is 
not  to  be  disinherited  by  the  implication  of  such  words,  or  any 
implication  at  all,  but  what  is  a  necessary  one."    When  I  read  this 
first,  seeing  that  it  was  not  in  inverted  commas,  I  was  astonished  ; 
for  really,  considering  this  decision  was  in  the  year  1808,  it  looked 
much  more  as  if  it  was  in  the  time  of  the  early  cases,  when  the  law 
was  not  so  settled  as  it  is  now.    I  will  not  say  very  different,  but, 
at  all  events,  not  so  settled  ;  but  when  I  came  to  the  next  sentence 
I  saw  it  was  a  mistake  of  Mr.  Yesey's,  in  not  putting  inverted 
commas ;  for  there  should  be  inverted  commas,  just  as  there  is  in 
the  former  part  of  it  (2).    This  is  Chief  Justice  Trevor's  argument, 
not  Sir  William  Grant's.     Sir  William  Grant  goes  on  as  follows  : 
"  But  the  doctrine  of  modem  cases  is,  that,  where  there  is  nothing 
to  qualify  the  word  '  estate  '  it  will  carry  real  as  well  as  personal 
estate,  and  the  contrary  intention  ought  to  appear  to  induce  the 
Court  to  put  upon  that  word  a  less  extensive  signification  than  it 
naturally  bears."    So  that  he  says,  you  must  prove  the  negative  in 
sach  a  case,  not  regarding  of  course  anything  dehors;   but  the 
words  themselves  proving  the  intent,  the  proof  must  be  thrown  on 
the  other  side,  and  the  intent  to  restrain  must  be  established  by 
the  context — the  rest  of  the  instrument,  otherwise  in  a  will  it  would 
pass  the  realty.     Then  he  quotes  Lord  Hardwickb's  observations 
in  the  case  of  TUley  v.  Simpson,  and  Lord  Mansfield  in  Hogan  v. 


(1)  12  Mod.  592. 

(2)  Lord  Brougham's  criticiBm  is 
not  accurately  expressed.  The  mistake 
in  Yesey's  report  does  not  consist  in 
using  inverted  cummas  in  one  place 


and  not  in  another,  but  in  not  marking 
in  any  way  save  by  the  context  where 
the  quotation  from  Trevor,  Ch.  J. 
begins  or  ends. — F.  P. 
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personal  estate  after  acquired.     Undoubtedly,  the  words  do  not 
apply  to  the  real  part  of  the  estate,  but  to  the  personal  part  of  the 
estate :  "  and  it  is  my  will,  that,  whatever  my  estate  may  consist  of, 
after  debts  and  legacies  are  paid,  that  it  be  kept  together  under 
the  direction  of  my  wife,  Frances  Albouy,  *for  the  support  of  her 
and  all  my  children,  until  the  youngest  child  be  of  the  age   of 
eighteen."    That  is  clearly  applicable  to  real  estate,  as  well  as 
personalty,  and  these  words  do  not,  in  the  slightest  degree,  tend 
even  towards  restraining  them :  ''  then  my  will  is,  that  my  estate 
be  equally  divided  between  my  said  wife  and  her  children."     That 
is  equally  capable  of  the  construction  which  the  law  puts  upon  it ; 
''  but  if  it  please  God  my  wife  lives  until  the  limited  time,  as  above 
mentioned,  whatever  my  estate  may  be,"  (geniis  generalisiimum 
again,)  '*  and  her  children  insist  for  a  settlement,  then  my  will  is, 
that  my  wife  be  entitled  to  one-third  part  of  whatever  my  personal 
estate  may  be."     No  doubt  that  means  personal  estate,  but  why 
does  it  mean  personal  estate  ?    Not  from  implication ;  not  from  any 
insufficiency  of  the  word  ''  estate  "  to  mean  real  estate,  but  that 
there  is  the  restriction,  the  word  "  personal,"  which  excludes  realty, 
just  as  the  word  ''real"  would  exclude  personalty.    If  the  word 
real  had  been  there,  without  personal,  no  question  could  have 
arisen ;  but  the  word  is  estate,  and  when  he  means  real  and 
personal  estate,  he  does  not  add  the  word  personal ;  but  when  he 
means  the  estate  shall  be  personal  only,  he  adds  the  word  personal, 
which  limits  and  restrains  the  sense  of  it. 

Their  Lordships  are,  therefore,  clearly  of  opinion,  that  this  case, 
which  has  been  argued  with  great  learning  at  the  Bar,  and  very 
carefully  considered  by  the  learned  Judge  of  the  Court  below,  must 
be  affirmed  with  costs. 


1847. 
Dec.  6,  7, 13. 

Loixl 
BnouaHAH. 

[116] 


On  Appeal  from  thb  Provincial  Court  of  Appeals  for  the 
Province  of  Lower  Canada. 

LOGAN  f.  LE  MESUEIER  and  Others  (1). 

(6  Moore,  P.  C.  116—136;  S.  C.  llJur.  1091.) 

Messrs.  IT.  L.  &  Co.,  of  Montreal,  entered  into  a  written  contract  with 
Messrs.  L.  &  Co.,  for  the  sale  of  a  quantity  of  red  pine  timber,  then  lying 
aboye  the  rapids,  Ottawa  Biver,  stated  to  consist  of  ]  ,391  pieces,  measuring 
50,000  feet,  more  or  less,  to  be  deliverable  at  a  certain  boom  at  Quebec,  on 
or  before  the  loth  of  June,  then  next,  and  to  be  paid  for  by  the  purchasers' 


(1)  Present :  Lord  Brougham,  Lord 
Laxgdale,  Lord  Campbell,  the  Right 


Hon.  Dr.  Lushikotok,  and  the  Bight 
Hoi).  T.  Pemberton  TjEIOH. 
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promissory  notes  of  ninety  days  from  that  date,  at  the  rate  of  9^^.  per  foot,         Logan 
measured  off:    if  the  quantity  turned  out  more  than  above  stated,  the  «. 

tiiirplus  was  to  be  paid  for  by  the  purchasers  at  9jd.  per  foot,  on  delivery ;  .  ^^ 
and  if  it  fell  short,  the  difference  was  to  be  refunded  by  the  sellers.  The  ^ukibb- 
price  of  the  dO,000  feet  at  the  agreed  rate,  was  paid  by  Messrs.  L.  &  Co., 
according  to  the  terms  of  the  contract.  The  timber  was  not  delivered  on 
the  day  prescribed  in  the  contract  of  sale,  and  when  it  arrived  at  Quebec, 
and  before  it  was  measured  and  delivered,  the  i*aft  was  broken  up  by  a 
storm,  whereby  the  greater  part  of  the  timber  was  dispersed  and  lost. 
MessTR.  L.  &  Co.,  after  the  storm,  collected  such  of  the  timber  as  could  be 
saved,  paid  salvage  for  it,  and  applied  the  timber  saved  to  their  own  use. 
In  an  action  brought  by  Messrs.  L.  &  Co.  against  Messrs.  H.  I^.  &  Co.,  to 
recover  the  amount  paid  on  their  promissory  notes,  and  for  a  breach  of 
the  contract,  and  for  the  difference  between  the  contract  price  of  9J</.  per 
foot  and  lOjrf.  per  foot,  the  market  price  when  the  timber  was  to  have  been 
delivered : 

Held  by  the  Judicial  Committee,  affirming  the  judgment  of  the  Court  of 
Appeals  in  Lower  Canada. 

I.  That  the  action  was  maintainable. 

II.  That,  by  the  terms  of  the  contract,  until  the  measurement  and 
delivery  of  the  timber  was  made,  the  sale  was  not  complete ;  and  that  the 
transfer  of  the  property  was  postponed  until  the  measurement  at  the 
delivery;  and  that  the  risk  remained  with  the  sellers. 

III.  That  the  taking  possession  of  a  part  of  the  timber  by  Messrs.  L.  &  Co. , 
after  the  day  mentioned  for  the  delivery  thereof,  in  the  contract,  and  not 
at  the  place  could  not  be  considered  as  an  acceptance  of  the  whole ;  nor 
could  it  be  considered  as  an  admission,  that  the  property  in  the  timber 
pa.ssed  to  them  before  the  storm  which  bi'oke  up  the  raft. 

The  old  French  law  in  force  iu  Lower  Canada,  grounded  on  the  civil  law, 
is  in  substance  the  same  as  the  law  of  England,  upon  this  point. 

This  was  an  action  brought  in  the  Court  of  King's  Bench  at 
Montreal,  in  which  the  present  respondents  *80ught  to  recover  the  [  '117  ] 
sum  of  l,979t  Ss.  4d.,  which  had  been  paid  by  them  to  the 
appellants  as  the  price  of  a  raft  of  red  pine  timber,  sold  by  the 
appellants  to  the  respondents  by  a  written  contract  dated  Srd 
December,  1834,  and  which  raft  of  timber  was  wrecked  and  dis- 
persed at  Quebec,  on  the  20th  June,  1885.  The  respondents  also 
claimed  by  the  action,  damages  for  the  non-delivery  of  the  timber. 

The  contract  was  as  follows :  '*  Hart  Logan  &  Co.  of  Montreal, 
sell,  and  Le  Mesurier,  Routh  &  Co.,  of  the  same  place,  buy,  a 
<}uaDtity  of  red  pine  timber,  the  property  of  Thomas  Durrell,  of 
Hull,  L.C.,  but  under  control  of  the  sellers,  now  lying  above  the 
rapids,  near  the  Chaudiere  Fails,  Ottawa  River,  and  stated  by  the 
said  Thomas  Durrell  to  consist  of  1,891  pieces,  measuring  50,000 
feet,  more  or  less,  deliverable  at  Quebec,  on  or  before  the  15th  of 
June  next,  and  payable  by  the  purchasers'  promissory  notes  at 
ninety  days'  date  from  this  date,  at  the  rate  of  9^^.  per  foot, 
measured  off.      Should   the  quantity  turn  out  more  than  above 
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Logan       stated,  the  surplafl  to  be  paid  for  by  the  purchasers  at  9^.  per 

Lv  foot,  on  delivery;  and  should  it  fall  short,  the  di£ference  to  be 

Mbsubikb.    refunded    by    the  sellers.      Signed    in    duplicate  Montreal,   8rd 

December,  1884.     Hart  Logan  &  Co.,  Le  Mesttbier,  Bouth  &  Co. 

To  be  delivered  at  M.  B.  Farlin's  booms,  at  Billery  Cove,  Quebec." 

[118]  On  the  6th  of  December,  1884,  the  respondents*  promissory 

notes  for  the  sum  of  l,979i.  3a.  4d.,  at  90  days,  were  delivered  to 

the  appellants,  in  terms  of  the  contract. 

The  timber  thus  purchased  was  not  delivered  on  the  15th  of 
June,  1885,  the  day  specified  in  the  contract ;  but  late  in  the  day 
of  the  19th  of  June  a  raft  floated  down  to  Quebec,  under  the  charge 
of  one  Ostrom,  and  arrived  at  the  part  of  the  river  nearly  opposite 
to  the  appointed  place  for  deUvery,  viz.,  Farlin's  booms,  at  Sillery 
Cove,  Quebec,  which  purported  to  consist  of  the  timber  so  pur- 
chased. The  booms  at  Billery  Cove  being  full,  the  raft  was,  at  the 
instance  of  Farlin,  removed  to  a  short  distance  from  the  spot  and 
properly  secured.  In  the  course  of  the  following  night,  before  the 
raft  was  or  could  be  received  within  the  booms,  it  was  broken  up 
and  dispersed  by  a  violent  storm,  wherein  the  greater  part  of  the 
timber  was  wholly  lost.  After  the  dispersion,  the  respondents 
collected  all  the  timber  that  they  were  able  to  recover,  and  paid 
salvage  for  it,  and  dressed  and  shipped  on  their  own  account  what 
had  been  so  saved.  They  also  purchased  other  timber  at  the  rate 
of  lO^d.  per  foot,  the  then  market  price,  to  fulfil  certain  contracts 
they  had  made  upon  the  presumption  that  the  timber  would  be 
delivered  to  them  according  to  the  terms  of  the  contract. 

The  respondents  afterwards  brought  an  action  in  the  District 
Court  of  Montreal,  to  recover  back  from  the  appellants  the  above 
sum  of  1,979Z.  Ss.  4d.,  the  amount  of  the  promissory  notes,  which 
had  been  paid  at  maturity,  and  also  for  damages,  laid  at  400^.,  for 
the  non-delivery  of  the  timber  according  to  the  contract.  The 
appellants  resisted  this  demand,  and  at  the  same  time,  by  incidental 
[  •JiQ  ]  or  cross  suit,  claimed  to  recover  *from  the  respondents  the  residue 
of  the  price,  amounting,  as  was  alleged,  to  197^.  18«.  4d. 

The  declaration  consisted  of  two  counts :  the  first  count  set  forth 
the  above  contract ;  it  then  averred  payment  of  the  price,  according 
to  the  contract,  by  making  and  delivering  promissory  notes  of  the 
plaintiffs,  and  satisfying  the  same  when  due ;  and  assigned  for 
breach,  that  the  defendants  had  not,  on  the  15th  of  June,  or  at  any 
time  since,  delivered  to  the  plaintiffs,  at  the  booms  of  Farlin,.  at 
Sillery  Cove,  nor  elsewhere,  the  said  quantity  of  timber,  or  any 
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part  thereof,  but  had  therein  wholly  made  default.  It  was  further 
averred,  that  on  or  about  the  19th  of  June,  the  timber,  then  being 
in  the  possession  of  the  defendants,  was  by  the  force  and  violence 
of  the  winds  and  waves  wrecked,  scattered,  destroyed,  and  wholly 
lost,  without  any  default  on  the  part  of  the  plaintiffs ;  and  that  the 
plaintiffs  were  thereby  not  only  deprived  of  the  above  sum  of 
1,9792.  9s.  4d.,  so  paid  by  them  as  the  price  of  the  timber  and  of 
the  interest  thereon,  but  had  suffered  damages  to  the  amount  of 
400{.,  by  reason  of  their  being  obliged,  through  the  defendants' 
default,  to  purchase  other  timber  at  a  higher  price,  to  enable  them 
to  fulfil  certain  contracts  which  they  had  entered  into  upon  the 
faith  of  the  due  performance  of  their  contract  by  the  defendants. 
The  second  count  differed  from  the  first  only,  by  setting  forth,  that 
the  timber  was  deliverable  at  the  city  of  Quebec  generally,  without 
specifying  the  booms  of  Farlin,  and  the  breach  was  assigned  in 
respect  of  the  non-delivery  at  the  city  of  Quebec.  The  defendants 
pleaded  to  the  first  count :  First,  that  on  the  16th  of  June,  1885, 
they  did  deliver  the  timber  at  the  booms  of  Farlin,  at  Sillery  Cove, 
and  that  the  same  was  then  received  by  the  plaintiffs.  Second, 
that  *on  the  19th  of  June,  1835,  they  delivered  the  timber  at  the 
booms,  &c.,  omitting  the  allegation  that  it  was  received  by  the 
plaintiffs,  and  averred  performance  of  their  contract  generally. 
Third,  that  on  the  19th  of  June,  1885,  and  before  they,  the 
defendants,  had  been  placed  en  demeure,  they  delivered  the  timber 
at  the  booms,  &c.,  according  to  their  contract.  Fourth,  that  on 
the  19th  of  June,  1885,  and  before  they  had  been  placed  en  demeure, 
they  delivered  the  timber  to  Farlin,  the  agent  of  the  plaintiffs  in 
that  behalf.  Fifth,  that  on  the  19th  of  June,  they  delivered  the 
timber  at  the  booms  of  Farlin  to  the  plaintiffs,  and  that  it  was  then 
in  the  power  of  the  plaintiffs  to  take  and  receive  the  same  into  the 
booms,  but  that  the  plaintiffs,  although  requested,  neglected  and 
refused  so  to  do ;  and  that  on  the  20th  of  June,  1885,  there  arose 
a  storm  of  unusual  violence,  by  which  the  timber  was  broken  away 
from  its  moorings,  and  was  broken  up,  dispersed,  and  carried  away ; 
and  the  pieces  composing  the  raft  were  lost,  except  500  pieces,  which 
it  was  averred  the  plaintiffs  succeeded  in  saving  and  recovering  for 
themselves,  and  which  came  into  the  hands  of  the  plaintiffs,  and 
were  used  and  appropriated  by  them  ;  that  if  the  timber  had  been 
received  into  the  booms,  the  whole  would  have  been  saved ;  and 
that  the  loss  was  attributable  to  the  storm,  and  to  the  negligence 
of  the  plaintiffs  in  leaving  the  timber  exposed,  and  not  to  any  want 
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of  due  care  on  the  part  of  the  defendants.  Sixth,  that  after  the 
making  of  the  promise,  and  before  the  defendants  had  been  placed 
en  demeure,  to  wit  on  the  19th  of  June,  1835,  the  defendants 
delivered  the  timber  at  the  booms,  &c.,  to  Farlin,  the  agent  of  the 
plaintiffs.  That  it  was  incumbent  on  Farlin  and  the  plaintiffs  to 
receive  the  timber  into  the  booms,  and  that  they  were  requested 
*to  do  so,  but  that  neither  Farlin  nor  the  plaintiffs  would  receive 
the  timber  into  the  booms ;  that  on  the  contrary,  the  booms,  bj 
the  act  of  Farlin,  were  so  completely  filled  with  timber,  that  neither 
he  nor  the  plaintiffs  could  receive  the  timber  into  the  booms.  That 
the  booms  could  not  have  admitted  the  timber  at  any  period  of  time 
between  the  earliest  moment  of  the  19th  of  June  and  the  latest  hour  of 
the  20th ;  that,  in  consequence,  the  timber  remained  out  of  the  booms ; 
that  afterwards,  and  whilst  it  was  so  lying  out  of  the  booms,  a 
storm  arose,  by  which  it  was  broken  away  from  its  moorings,  and 
dispersed,  and  carried  away,  except  500  pieces  saved  and  appro- 
priated  as  before  mentioned  by  the  plaintiffs.  That  if  the  timber  liad 
been  received  into  the  booms  on  the  19th  of  June,  when  so 
delivered  thereat,  the  pieces  would  have  been  measured  off,  and  no 
part  would  have  been  lost ;  and  that  but  for  the  negligence  and 
refusal  of  the  plaintiffs  and  Farlin,  the  timber  would  have  been 
measured  off  and  saved.  Seventh,  that  on  the  19th  of  June,  1835, 
the  defendants  did  deliver  the  timber  at  the  booms,  &c.,  and  that 
they  could  not  deliver  the  same  at  an  earlier  day,  by  reason  of  the 
unusual  lateness  of  the  spring  of  the  year  1885.  To  the  second  count 
the  pleas  were  in  all  respects  similar,  except  as  to  such  slight 
variations  as  were  rendered  necessary  by  the  difference  in  the  state- 
ment of  the  place  where  the  timber  was  deliverable. 

In  addition  to  these  pleas,  the  defendants  pleaded  also  the 
following  peremptory  exceptions  to  both  counts  of  the  declaration : 
First,  that  on  the  19th  of  June,  1835,  and  before  they  had  been 
placed  en  denienre,  they  did  deliver  the  timber  to  the  plaintiffs  at 
the  booms  of  Farlin,  and  the  same  was  then  and  *there  receive  I  by 
the  plaintiffs.  Second,  that  on  the  19th  of  June,  1835,  and  before 
they  had  been  placed  en  demeure,  they  did  deliver  the  timber  at  the 
city  of  Quebec.  Each  of  these  exceptions  and  peremptory  excep- 
tions concluded  with  an  averment,  that  in  fact  the  timber  contained 
60,000  feet,  at  the  least. 

The  incidental  demand  (or  declaration)  in  the  cross  action  of  the 
defendants,  consisted  of  three  counts;  the  first  of  which,  after 
setting  forth  the  contract,  averred  a  delivery  of  the  timber  at  the 
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booms,  &c.,  and  that  the  same  turned  out  to  contain  55,000  feet ; 
and  assigned  for  a  breach,  the  non-payment,  by  the  incidental 
defendants,  of  the  price  of  the  surplus  5,000  feet,  amounting  to 
1972.  18«.  4d.  The  second  count  alleged  a  delivery  on  the  19th  of 
June,  before  the  incidental  plainti£fs  were  placed  en  demeure.  The 
third  count,  after  setting  forth  the  contract  and  the  delivery  on  the 
19th  of  June,  before  the  incidental  plaintiffs  were  placed  en  demeure^ 
and  averred  that  the  quantity  delivered  was  5«},000  feet,  proceeded 
to  allege,  that  after  the  timber  had  been  delivered  at  the  booms,  it 
was  allowed  by  the  incidental  defendants  to  remain  outside,  and 
insecure  againsi  accidents  of  weather  ;  that  a  storm  arose,  whereby 
it  was  broken  away  and  dispersed,  except  500  pieces  saved  and 
appropriated  as  before ;  that  if  the  timber  had  been  received  into 
the  booms  and  secured,  the  number  of  feet  contained  in  it  could 
have  been  measured  off  by  the  incidental  defendants,  and  no  part 
would  have  been  lost ;  and  concluded  with  a  similar  breach  as  to 
the  non-payment  of  the  sum  of  197^  18«.  4d,  currency,  the  price  of 
the  surplus  quantity  above  50,000  feet,  at  9^(i.  per  foot. 

The  issues  were  completed  by  general  replication  *and  answers  to 
the  pleas  and  exceptions  of  the  plaintiffs,  and  by  general  pleadings 
to  the  incidental  demand,  whereby  the  whole  of  the  material 
facts  averred  on  the  one  side,  and  on  the  other,  were  respectively 
denied. 

Evidence  was  then  taken  on  both  sides,  and  the  cause  having 
been  heard  on  the  merits,  the  judgment  of  the  Court  of  King's 
Bench  was  declared  in  the  following  terms :  ''  The  Court  having 
duly  deliberated,  proceeding  firstly  to  adjudicate  upon  the  principal 
demand,  and  considering  that  the  defendants,  incidental  plaintiffs, 
have  established  in  evidence  a  good  and  sufficient  offer  and  tender 
to  make  a  true  and  legal  delivery  to  the  said  plaintiffs  of  a  quantity 
of  red  pine  timber,  in  conformity  with  the  contract  or  agreement 
<0K«  seing  prive  entered  into  between  the  parties,  and  dated  Mon- 
treal, the  3rd  day  of  December,  1834 ;  which  offer  being  refused  by 
the  plaintiffs,  incidental  defendants,  the  quantity  of  red  pine  timber 
was  immediately  afterwards  dispersed,  and  the  actual  delivery  of  it 
prevented  hy  force  majeure,  and  that  the  defendants  and  incidental 
plaintiffs  are  not  guilty  of  any  breach  of  the  contract.  It  is  adjudged 
that  the  principal  demand  be,  and  the  same  is  hereby  dismissed 
with  costs  to  the  defendants,  incidental  plaintiffs.  And  the  Court 
proceeding  to  adjudge  upon  the  incidental  demand  made  in  this 
cause,  it  is  considered  and  adjudged  that  the  incidental  plaintiffs 
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in  this  cause  do  recover  from  the  incidental  defendants  the  sum  of 
1402.  lOs.  5^.,  being  the  balance  remaining  due  upon  the  price  and 
value  of  68,560  feet  of  red  pine  timber,  the  quantity  sold  by  the 
incidental  plaintififs  to  the  incidental  defendants,  under  the  contract 
or  agreement  above  mentioned,  of  the  8rd  day  of  December,  1834, 
and  of  which  the  delivery  was  as  aforesaid  tendered  by  the  inci- 
dental ^plaintiffs  to  the  incidental  defendants,  and  by  them  refused ; 
and  the  same  was  dispersed,  and  the  actual  delivery  thereof  was 
prevented  hj  force  majeure  as  aforesaid,  the  timber  being  calculated 
at  the  rate  of  9\d,  per  foot,  with  interest  thereon  from  the  Ist  day 
of  December,  1886,  date  of  the  filing  of  the  incidental  demand,  until 
actual  payment,  and  costs  of  the  incidental  demand,  to  which  the 
Court  condemns  the  incidental  defendants.*' 

From  this  judgment  the  present  respondents  appealed  to  the 
Court  of  Appeals  for  Lower  Canada,  assigning  error  in  the  general 
form.  And  the  appeal  having  been  heard,  judgment  was,  on  the 
10th  day  of  November,  1846,  pronounced  by  that  Court,  reversing 
the  judgment  of  the  Court  below ;  the  material  part  of  whieh  was 
in  the  following  terms :  "  This  Court,  considering  that  it  appears 
from  the  evidence  adduced  in  the  cause,  that  on  or  about  the  19th 
of  the  month  of  June,  at  a  place  called  Convent  Cove,  near  Quebec, 
the  aforesaid  quantity  of  red  pine  timber  then  and  there  being  in 
possession  of  the  defendants,  and  of  their  agents  and  servants, 
unmeasured  and  undelivered  to  the  appellants,  was,  by  the  force 
and  violence  of  the  winds  and  waves,  wrecked,  scattered,  destroyed, 
and  lost,  without  any  default  on  the  part  of  them,  the  appellants, 
whereby  they  were  deprived  of  the  sum  of  1,9792.  8*.  4i.,  so  by 
them  paid  to  the  respondents,  as  and  for  the  price  of  the  quantity 
of  red  pine  timber  so  to  be  delivered,  and  of  the  lawful  interest  of 
that  sum,  from  the  6th  of  March,  1886,  when  the  same  was  paid ; 
and  considering,  likewise,  that  the  appellants  were  compelled  and 
obliged  to  buy  and  purchase,  and  did  buy  and  purchase,  other  red 
pine  timber,  at  a  greater  and  higher  price,  to  wit,  at  and  *after  the 
rate  \Q\d.  for  each  foot  thereof,  to  enable  them,  the  appellants, 
to  fulfil  and  perform  certain  contracts  and  promises  by  them 
entered  into  and  made  in  the  way  of  their  business  as  merchants  at 
Quebec  aforesaid,  under  the  presumption  and  belief  that  the  respon- 
dents would  have  delivered  to  them  the  quantity  of  red  pine  timber, 
according  to  the  tenor  and  effect  of  the  said  contract  or  agreement, 
for  the  sale  and  delivery  thereof  at  Sillery  Cove,  near  Quebec,  on  or 
before  the  16th  of  June,  1886.    And  this  Court,  considering  further 
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that  upon  the  sale  of  goods  by  admensuration,  inrhich  may  happen 
to  be  destroyed  before  measurement,  the  loss  is  cast  upon  the  seller, 
that  the  stipulations  of  admeasurement  and  of  delivery  at  a  particu- 
lar place,  rendered  the  sale  conditional  and  incomplete  until  the 
occurrence  of  those  events,   and  that  in  the  meantime  the  risk 
*  perictdum  rei  vendita  *  is  not  to  be  borne  by  the  purchasers  ;  that 
after  the  expiration  of  the  time  fixed  for  the  delivery,  the  purchaser 
was  not  bound  to  receive  the  property,  the  contract  having  been 
determined  by  the  sellers*  breach  of  its  conditions,  and  that  in  the 
performance  of  all  commercial  contracts  punctuality  is  required,  the 
rule  of  the  civil  law  *  dies  interptUat  pro  homine  *  being  strictly 
applicable  to  them,  it  is,  therefore,  by  the  Court  now  here  con- 
sidered and  adjudged,  and  the  respondents  are  hereby  adjudged  and 
condemned  to  pay  and  satisfy  to  the  appellants  :  first,  the  sum  of 
1,9792.  3«.  4d.,  with  interest  thereon,  from  the  18th  of  July,  1885, 
the  day  of  the  service  of  the  judicial  demand  in  this  cause,  till  paid. 
And  secondly,  the  sum  of  812Z.  10a.,  being  the  difference  in  value  of 
the  quantity  of  50,000  feet  of  red  pine,  between  the  market-price 
thereof  in  the  *month  of  June,  1845,  and  the  price  of  9^.  per  foot, 
being  the  contract  price  for  which  the  respondents  were  to  have 
delivered  the  quantity  of  red  pine  timber  to  the  appellants,  with 
interest  on  the  sum  of  8122.  10«.  from  this  date,  till  paid.    And  this 
Court  hereby  dismisses  the  demand  of  the  respondents  as  incidental 
plaintiffs  in  the  Court  below,  reserving  to  them,  the  respondents, 
nevertheless,  all  such  recourse  as  they  legally  may  have  and  take 
for  the  value  of  such  quantities  or  parcels  of  red  pine  timber,  as  may 
have  come  into  their  hands  and  possession,  belonging  to  the  respon- 
dents, subsequent  to  the  19th  of  June,  1885.    And  lastly,  this 
Court   doth  adjudge  and  condemn    the    respondents  to  pay    to 
the  appellants  as  well  the  costs  of  the  suit  or  action  as  of  the 
incidental  demand  in  the  Court  below,  together  with  the  costs  of 
the  appeal.    It  is  ordered,  that  the  record  and  proceedings  in  this 
cause  be  remitted  to  the  Court  of  Queen's  Bench  for  the  district  of 
Montreal." 

From  this  judgment  the  present  appeal  to  her  Majesty  in  Council 
was  brought. 
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Sir  Frederick  Thesiger,  Q.C.,  Mr.  Greenwood,  Q.C.,  and  Mr. 
Benson,  for  the  appellants : 

This  contract  of  sale  was  an  absolute,  and  not  a  conditional 
contract. 
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(LoBD  Campbell:  What  law  is  to  govern  this  case;  the  old 
French  law,  in  force  in  Lower  Canada,  or  the  law  of  England  ?) 

A  conflict  of  laws  cannot  arise  in  this  case,  as  the  old  French  law, 
in  force  in  Lower  Canada,  and  the  law  of  England,  upon  this 
question,  are  the  same.  We  submit  that  the  property  vested,  on 
the  execution  of  the  contract,  in  the  purchasers.  Nothing  further 
was  requisite  to  be  done  by  the  vendors ;  and,  therefore,  any  loss 
which  *might  occur  subsequently  was  at  the  risk  of  the  purchasers : 
1  Pothier,  Tr.  du  Cont.  et  de  Vent.,  Part  IV.,  pp.  579,  684.  It  was 
the  sale  of  a  certain  thing,  assumed  to  contain  a  certain  quantity. 
To  the  same  effect  are  the  English  authorities.  Thus  in  Tariing  v. 
Baxtei'  (i),  Mr.  Justice  Holboyd  says,  "  In  the  case  of  a  sale  of 
goods,  if  anything  remains  to  be  done  on  the  part  of  the  seller,  as 
between  him  and  the  buyer,  before  the  thing  purchased  is  to  be 
delivered,  the  property  in  the  goods  immediately  passes  to  the 
buyer,  and  that  in  the  price  to  the  seller.*'  And  this  case  has  been 
followed  by  Swanwick  v.  Sothem  (2),  Zagury  v.  FumeU{z)^  Hanson 
V.  Meyer  {4)^  Martindale  v.  Smith  (6),  Dixon  v.  Yates  (6),  Alexander 
V.  Gardner  (7),  Gillett  v.  HiU  (8),  Clarke  v.  Spence  (9). 

(LoBD  Bbougham:  The  case  of  Simmons  v.  Swift  {10),  is  an 
authority  against  you.  There  it  was  held  that  where  the  quantity 
had  to  be  ascertained  before  the  price  could  be  fixed,  the  contract 
was  not  complete  until  delivery.   It  is  on  all  fours  with  this  case.) 

That  case  is  distinguishable  from  the  present.  The  judgment  there 
proceeded  upon  the  circumstance  that  the  vendor  was  to  weigh  the 
goods.  Here  is  a  sale  of  a  specific  article,  assumed  to  contain  a 
certain  quantity,  which  is  to  regulate  the  price.  If  any  step  was  to 
be  taken  to  ascertain  the  price,  we  admit  that  the  contract  is  not 
complete :  Simmons  v.  Swift. 

(LoBD  Campbell  :  How  can  you  show  the  exact  amount  of  the 
price  ?  The  timber  was  to  be  paid  for  at  the  rate  of  9j^.  per  *foot 
measured  off.) 

That  might  refer  to  a  former  measurement ;  we  admit  that  there 
was  to  be  a  future  measurement.    The  appellants,  after  execution 


(1)  30  B.  E.  3d5  (6  B.  &  C.  365). 

(2)  48  B.  B.  740  (9  Ad.  &  El.  895). 

(3)  11  B.  B.  704  (2  Camp.  240). 

(4)  8  B.  B.  572  (6  East,  614). 
(d)  55  B.  B.  285  (1  a  B.  389). 

(H)  39  B.  B.  489  (5  B.  &  Ad.  313, 


343). 

(7)  41  B.  B.  651  (1  Bing.  N.  C.  671). 

(8)  39  B.  B.  833  (2  Cr.  ft  M.  530). 

(9)  43  B.  B.  395  (4  Ad.  ft  £1.  448). 

(10)  29  B.  B.  438  (5  B.  ft  C.  857). 
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of  the  contract,  and  payment  of  the  stipulated  price,  became  mere 
bailees  and  agents  of  the  respondents,  and  were  only^  boond  to  use 
the  same  diligence,  and  to  take  the  same  care  of  the  timber  as  they 
would  have  done  if  the  property  had  been  their  own :  Fragano  v. 
Lofig  (i),  Kent's  Gomms.  vol.  ii.  491,  Smith's  Mercantile  Law,  p.  899 
(2nd  edit.) ;  they  were  not  responsible  for  any  loss  which  might 
arise,  without  wilful  default  of  their  own,  and  which  would  have 
arisen  from  the  act  of  God,  and  ms  major. 

By  the  terms  of  the  contract  of  sale,  the  goods  were  to  be 
delivered  at  Farlin's  boom,  on  or  before  the  15th  of  June. 
Supposing  the  delivery,  at  that  time,  was  a  condition  precedent, 
and  that  the  delivery  did  not  take  place  till  the  19th,  instead  of  the 
15th  of  June,  for  there  was  a  delivery  and  acceptance  by  Farlin, 
who  must  be  treated  as  the  authorised  agent  of  the  purchasers ; 
still,  if  time  was  a  condition  precedent,  if  there  was  a  breach  of  the 
contract  in  that  respect ;  the  breach  was  waived,  by  the  acceptance, 
by  the  purchasers,  of  the  remainder  of  the  timber,  after  the  breaking 
up  of  the  raft:  HoOian  v.  East  India  Company  {2),  Olaholm  v. 
Hays  (»),  Bommann  v.  Tooke  (4),  Havelock  v.  Oeddes  (6),  Ritchie  v. 
Atkingon  (6),  Clipsham  v.  Vei'tue  (7),  Alexander  v.  Gardner  (S),  Porter 
V.  Shrphard  (9),  Pordage  *v.  Cole  (lo),  Abbott  on  "  Shipping,"  p.  251 
;2nd  edit).  The  purchasers,  after  the  loss,  treated  the  property  as 
their  own.  It  is  clear  that  the  respondents  took  a  great  part  of 
the  timber  under  the  contract. 
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(Lord  Bbouoham  :  The  respondents  say  that  the  contract  was  at 
an  end,  and  that  the  timber  came  to  their  hands  irrespective  of 
such  contract.) 

A  party  cannot  repudiate  part  of  a  contract.  The  vendors  might 
have  their  cross-action  for  damages  for  non-performance  of  the 
entire  contract:  Davidson  v.  Owynne  {ii),  Marshall  v.  Lynn (12), 
Constable  v.  Cloberie  (is).  Even  if  the  delivery,  on  the  19th, 
instead  of  the  15th  of  June,  was  not  sufficiently  excused,  the  appel- 
lants, though  liable  to  damages,  if  sustained  by  the  purchasers,  by 
reason  of  the  delay,  were  not  compellable  to  refund  the  price  of  the 


(1)  M  B.  E.  226  (4  B.  &  C.  219). 

(2)  1  B.  B.  333  (1  T.  B.  638). 

(3)  58  B.  B.  399  (2  Han.  &  G.  257). 

(4)  10  B.  B.  707  (1  Cmnp.  377). 

(5)  10  B.  B.  380  (10  East,  555). 

(6)  10  B.  B.  307  (10  East,  295). 

(7)  64  B.  B.  481  (5  a  B.  265). 


(8)  41  B.  E.  651  (1  Bing.  N.  C.  671). 

(9)  3  B.  B.  305  (6  T.  B.  665). 

(10)  1  Saund.  320. 

(11)  IIB.  B.420(12Ea8t,  381). 

(12)  Palm.  397. 

(13)  65  B.  R.  534  (6  M.  &  W.  109). 
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r^ooAN       timber ;  but  the  damage  which  they  have  sustained  was  not  cau&ed 
Ln  by  the  non-deUvery  on  the  15th  of  June,  but  by  the  respondents 

MK8UBIBK  not  having  taken  proper  measures  to  have  FarUn's  booms  read3% 
when  the  timber  was  delivered  and  accepted  by  them.  The  judg- 
ment of  the  Court  of  Appeals  is,  at  all  events,  erroneous,  in  not 
having  allowed,  in  reduction  of  damages,  the  value  of  the  timber, 
of  which  the  respondents  had  obtained  possession. 

Mr.  Cronder,  Q.C.,  and  Mr.  Martin,  Q.C.,  for  the  respondents : 

The  cause  of  action  is  for  the  non-delivery,  on  the  15th  of  Jane, 
according  to  the  terms  of  the  contract.  The  only  answer  that 
could  be  made  to  that,  was  accord  and  satisfaction,  or  release : 
waiver  could  have  nothing  to  do  with  it.  The  sale  in  question, 
[  *13U  J  was  a  sale  by  *admeasurement,  and  not  per  aversionem ;  con- 
sequently, the  risk  of  the  loss  by  casus  fortuitus,  or  vis  majifr, 
remained  with  the  seller,  until  either  admeasurement  had  taken 
place,  or  the  purchaser  was  in  default.  Where  the  thing  sold 
is  not  ascertained,  or  the  price  is  not  ascertained,  the  risk  remains 
with  the  vendor :  Pothier,  Tr.  du  Cont.  de  Vent.,  Pt  IV.,  B.  (i)  308 
et  seq.,  Vinnius  (Arnoldus),  lib.  iii.,  tit.  24  (2),  2  Surge's  "  Gomms. 
on  Confl.  of  Laws,"  586,  Voet,  lib.  18,  tit.  5,  n.  4,  "  De  periculo 
et  Com.'*  And  the  English  authorities,  Simvtans  v.  Swift  (3),  and 
Swanwick  v.  Sothem,  are  consistent  with  the  principles  of  the 
civil  law.  The  deUvery  and  the  measurement  had  not  taken 
place  at  the  time  of  the  loss,  which  was  occasioned  without  any 
default  on  the  part  of  the  purchasers.  But  even  if  the  sale  had 
been  such  as  to  transfer  to  the  purchasers  the  risk,  intermediate 
between  the  sale  and  the  delivery,  the  sellers  not  having  delivered, 
or  being  ready  to  deliver,  at  the  time  and  place  appointed  in  the 
contract,  the  risk,  from  the  time  of  such  default,  reverted  to 
them ;  the  rule  of  the  civil  law,  **  dies  interpellat  pro  homine,'' 
or,  that  the  lapse  of  the  time  specified,  alone,  without  any  inter- 
pellation, is  sufficient  to  place  the  party  in  default,  is  applicable, 
and  that  the  sellers  not  having  delivered  the  timber  on  or  before 
the  15th  of  June,  the  time  specified  in  the  contract,  were  en 
devieure  accordingly.  There  is  nothing  to  excuse  the  breach  : 
the  one  alleged,  namely,  the  lateness  of  the  season,  is  no  excuse. 
This  was  a  breach,  which  nothing  but  a  waiver  on  the  part  of 
the  purchasers  could  satisfy.     To  enable  the  sellers  to  take  the 

(1)  A  misprint  in  the  report  for  s.      sections. — ^F.  P. 
or  S ;  the  number  referred  to  is  that  of         (2>  Edit.  Amst  1655,  4to. 
the  continuous  division  of  the  text  by  (3)  29  E.  B.  438  (5  B.  &  0.  857). 
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benefit  of  the  waiver,  they  mast  show  that  Farh'n  was  the  par- 
chasers'  agent  for  receiving  the  timber  on  the  19th  of  Jane.  This 
was  not  80,  therefore  the  whole  loss  *falls  on  the  appellants,  and 
the  respondents  had  a  right  to  sacceed  in  their  action :  Pothier, 
Tr.  da  Cont.  de  Vent.,  Pt.  IV.,  n.  812.  The  case  of  Swamcick 
V.  Sothem  (i),  relied  on  by  the  appellants,  is  against  this  pro- 
position, bat  its  aathority  is  impeached,  and  not  to  be  sapported  ; 
there  is  some  doabt  whether  the  facts  of  the  case  correspond 
with  the  jadgment ;  and  the  taking  possession  of  the  timber 
saved,  after  the  raft  was  broken  up,  was  not  a  waiver,  it  only 
created  a  new  contract.  The  appellants  set  up  a  right  to  the 
value  of  the  timber,  but  seek  to  have  it  allowed  in  redaction  of 
damages.  But  if  the  contract  has  not  been  performed,  an  action 
on  the  contract  will  not  lie,  though  sustainable  for  the  value. 
They  could  not  have  both  remedies  by  an  action  of  damages  and 
an  action  upon  the  new  contract :  Story  **  On  Bailments,"  p.  4611, 
Mnndel  v.  Steel  (2).  No  injustice  can  be  sustained  by  carrying 
out  the  jadgment  of  the  Court  below  in  holding,  that  the  appellants 
are  entitled  to  recover  the  value  of  the  timber  salved,  and  the 
respondents  are  entitled  to  recover  the  amount  of  the  promissory 
notes  and  the  damage  for  non-delivery. 

Lord  Brotjoham  : 

In  this  case,  there  was  no  contest  between  the  parties,  as  to 
the  law  which  should  govern  the  decision  of  the  question,  because 
it  appears,  when  the  matter  is  duly  considered,  that  the  old 
French  law,  administered  by  the  Courts  of  the  Province  of  Lower 
Canada,  and  grounded  on  the  civil  law,  is,  in  substance  the  same 
with  our  own,  touching  the  subject-matter  of  the  case  now  before 
us.  The  application  of  that  law  to  the  facts  of  this  case,  remains 
alone  to  be  considered. 

We  have  here,  not  an  agreement  to  sell,  but  a  contract  of  sale, 
with  certain  terms  adjected ;  and  the  main  question  is,  whether, 
or  not,  that  contract  was  completed,  and  passed  the  property  to  the 
buyer,  before  the  accident  happened  which  partially  destroyed  the 
subject-matter  of  the  contract. 

Now,  to  constitute  a  sale  which  shall  immediately  pass  the 
property,  it  is  necessary  that  the  thing  sold  should  be  certain, 
should  be  ascertained  in  the  first  instance,  and  that  there  should 
be  a  price,  either  ascertained  or  ascertainable.    But  the  parties 

(1)  48  B.  B.  740  (9  Ad.  &  El.  895).  (2)  68  R  R.  R90  (8  M.  &  W.  858). 
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may  buy  or  sell  a  given  thing,  nothing  remaining  to  be  done  for 
ascertaining  the  specific  thing  itself,  but  the  price  to  be  afterwards 
ascertained  in  the  manner  fixed  by  the  contract  of  sale,  or  upon 
a  quantum  valeat :  or,  they  may  agree  that  the  sale  shall  be 
complete,  and  the  property  pass  in  the  specific  thing,  chattel,  or 
other  goods,  although  the  delivery  of  possession  is  postponed,  and 
although  something  shall  remain  to  be  done  by  the  seller  before 
the  delivery ;  or  they  may  agree,  that  nothing  remains  to  be 
done  for  ascertaining  the  thing  sold;  yet,  that  the  sale  shall 
not  be  complete,  and  the  property  shall  not  pass,  before  some- 
thing  is  done  to  ascertain  the  amount  of  the  price.  The  question 
must  always  be,  what  was  the  intention  of  the  parties  in  this 
respect ;  and  that  is,  of  course,  to  be  collected  from  the  terms 
of  the  contract.  If  those  terms  do  not  show  an  intention  of 
immediately  passing  the  property  until  something  is  done  by 
the  seller,  before  delivery  of  possession,  then  the  sale  cannot  be 
deemed  perfected,  and  the  property  does  not  pass  until  that  thing 
is  done.  It  is  unnecessary  to  go  through  the  cases  relating  to 
these  positions.  None  of  them  will  be  found  at  all  to  impugn 
them.  Indeed,  *  taken  together,  they  clearly  support  it,  as  does  the 
old  French,  and  the  civil  law. 

In  applying  this  doctrine  to  the  contract  before  us,  there  may  be 
some  doubt  raised  by  the  peculiarity  of  the  terms,  inasmuch  as,  on 
the  one  hand,  a  certain  chattel  is  sold,  and  a  price  fixed  in  reference 
to  an  assumed  measurement,  the  statement  of  which  is  parcel  of 
the  contract,  and  the  price  is  to  be  paid  immediately,  with  a  reserved 
right  for  the  one  party  to  recover  part  of  that  price,  and  for  the 
other  party  to  receive  more,  in  case  that  assumption  shall  prove  to 
have  been  incorrect;  while,  on  the  other  hand,  the  seller  is  to 
retain  possession,  to  carry  the  chattel  to  a  certain  place,  there  to 
deliver  it  at  a  certain  time,  and  to  make  the  measurement  before 
the  delivery.  But,  taking  the  whole  of  these  terms  together,  it 
appears  to  us,  that,  until  the  measurement  and  delivery  was  made, 
the  sale  was  not  complete,  there  being  nothing  in  the  terms  to 
show  an  intention  that  the  property  should  pass  before  the 
measurement :  but,  on  the  contrary,  the  intention  rather  appearing 
to  be,  that  the  transfer  should  be  postponed  until  the  measurement 
at  the  delivery. 

The  timber  is  fully  specified  by  the  description,  and  the  place 
where  it  lay  ;  it  is  further  said  to  be  the  property  of  Durrell,  but 
under  the  control  of  the  sellers.    Durrell's  statement  of  the  quantity 
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is  given,  that  it  measured  ''  50,000  feet,  more  or  less ;  *'  it  is  to  be 
delivered  on  or  before  a  certain  day,  the  15th  of  Jane,  at  Farlin's 
boom,  Quebec,  and  the  payment,  to  be  made  by  a  promissory  note 
immediately,  is  to  be  at  the  rate  of  d^d,  per  foot,  measured  off, 
that  is,  when  measured  off;  and,  as  the  seller  is  to  carry  and  to 
deliver  it  at  Quebec,  he  is  the  party  to  measure  it  there,  at  or  before 
*the  delivery.     Then,  should  the  quantity  be  found,  when  measured, 
to  exceed  the  estimate,  an  additional  sum  is  to  be  given ;  if  it  fall 
short,  a  part  of  the  sum  paid  is  to  be  returned.    Taking  the  whole 
of  the  terms  together,  it  appears  to  us,  that  the  first  part  of  the 
contract,  selling  an  ascertained  chattel  for  an  ascertainable  sum, 
(and  which,  if  it  stood  alone,  would  pass  the  property,)  actually 
paid  upon  an  hypothesis  or  estimate,  is  controlled  by  the  subsequent 
part  of  the  contract  providing  for  the  possession,  carriage,  measure- 
ment, and  delivery,  all  by  the  seller,  with  the  readjustment  of  the 
price  by  repayment  or  increase  of  the  sum  paid  upon  estimate,  in 
the  event  of  the  estimate  proving  erroneous,  and  that  so  the  property 
did  not  pass  before  the  measurement,  and  delivery  at  Quebec.    If, 
again,  it  be  said  that  the  measurement  was  not  to  be  made  by  the 
seller,  but  in  the  manner  alleged  by  the  appellants,  this  can  make 
no  difference  in  the  result  of  the  agreement,  because  in  what  way 
soever,  and  by  whatsoever  mode,  the  measurement  was  to  be  after 
the  delivery  at  Quebec.    Instead  of  a  sale,  then,  which  the  first 
part  of  the  contract  would  import,  if  standing  alone,  it  is  only  a 
contract  to  deliver  at  a  certain  place  and  time,  and  the  property 
did  not  pass  before  that  delivery. 

That  the  timber  was  not  delivered  at  the  place  prescribed  by  the 
contract,  we  take,  upon  considering  the  whole  of  the  evidence,  to 
be  sufficiently  clear,  and  that  it  was  not  delivered  anywhere  at  the 
time  prescribed  is  undisputed.  The  taking  possession  of  a  part  of 
the  timber  after  the  day,  not  at  the  place,  and  when  the  storm  had 
broken  up  the  raft,  cannot  of  course  be  considered  as  a  delivery,  nor 
can  it  be  considered  *as  an  acceptance  of  the  whole,  nor  as  showing  by 
the  party's  admission,  that  the  property  passed  before  the  accident, 
^'hen  the  terms  of  the  contract  show  that  it  did  not  so  pass. 

It  follows,  from  the  whole,  that  the  action  is  maintainable  for 
recovery  of  the  price  paid,  and  for  the  difference  between  the  con- 
tract price  of  9|d.  per  foot,  and  10^.,  the  market  price  at  the  time 
when  the  timber  ought  to  have  been  delivered.  But  from  the  sum 
of  1,9791.  9$.  id.  and  the  sum  of  812Z.  10«.  must  be  deducted  the 
value  of  the  timber  taken  possession  of  by  the  respondents  at  lOJd. 
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per  Toot,  less  the  sums  paid  by  them  for  salvage  and  other  charges. 
With  respect  to  the  quantity  which  they  might  have  received  on 
demand,  a  further  sum  may  be  deducted  if  the  quantity  can  be 
agreed  on;  and  if  no  such  further  deduction  be  made,  then  tbe 
property  in  that  timber  remains  with  the  seller.  Our  desire  is, 
that  the  parties  should  come  to  an  understanding  upon  these 
deductions,  in  order  that  the  sums  may  be  inserted  in  the  judgment, 
and  all  further  proceedings  in  the  Province  become  unnecessary. 

The  following  report  was  made  by  their  Lordships,  which  was 
duly  confirmed  by  an  Order  in  Council,  bearing  date  the  11th  of 
February,  1848 : 

''  The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's 
said  order  of  reference,  have  taken  the  said  appeal  into  considera- 
tion, and  having  heard  counsel  on  both  sides,  their  Lordships  do 
this  day  agree  humbly  to  report  to  your  Majesty  as  their  opinion, 
that  the  said  judgment  of  the  said  Court  of  Appeals  rendered  in  the 
said  cause,  or  action,  on  the  10th  of  November,  *1845,  ought  to  be 
varied,  by  reducing  the  amount  of  the  said  sums  of  1,9791.  8«.  \d,^ 
and  812Z.  lOi^.,  making  together  2,2912.  18<.  4(2.,  thereby  adjudged 
and  ordered  to  be  paid  by  the  said  appellant,  James  Logan,  to 
the  said  respondents,  Henry  Le  Mesurier  Haviland,  Le  Mesurier, 
Bouth,  and  William  Henry  Tilstone,  to  the  sum  of  1,200Z.  sterling, 
to  be  paid  with  lawful  interest  thereon,  according  to  the  law  of 
Canada,  from  the  6th  day  of  March,  1884,  until  the  time  of  pay- 
ment ;  and  their  Lordships  are  further  of  opinion,  that  such  part 
of  the  said  judgment  of  the  Court  of  Appeals  as  relates  to  the  costs 
of  the  said  suit  or  action  ought  to  be  affirmed,  and  that  each  party 
do  pay  their  own  costs  in  this  appeal  to  your  Majesty  in  Council." 


On  Appeal  from  the  Supreme  Court  op  New  South  Wales. 
The  bank  of  AUSTRALASIA  v.  BREILLAT  (1). 

(6  Moore,  P.  C.  152—206;  S.O.  nom.  Bank  of  Amtralnsia  v.  Bank  of 
Amtralra,  12  Jur.  189.) 

If  an  instrument  contains  distinct  engagements,  by  which  a  party  binds 

himself  to  do  certain  acts,  some  of  which  are  legal,  and  some  illegal  at 

common  law ;  the  performance  of  those  which  are  legal  may  be  enforced, 

though  those  which  are  illegal  cannot. 

By  a  deed  of  settlement,  a  Joint  Stock  Banking  Company,  called  **  The 

(1)  Present:  Lord  Brougham,  Lord     Hon.  Dr.  Lushhtoton,  and  the  Bight 

LAJfODALE,  Lord  Campbell,  the  Eight     Hon.  T.  Pemberton  Lsioh. 
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Bank  of  Australia,"  was  established  as  a  Bank  of  issue  and  deposit,  at 
Sydney,  in  New  South  Wales.  The  deed  contained  clauses  conferring 
powers  upon  the  Directors,  **  For  the  better  management  of  the  concerns 
of  the  said  Company,  &c"  whereby  it  was  declared  that  they  shall  have, 
and  be  expressly  iuYested  with,  "  fidl  power  and  authority  to  superintend, 
order,  conduct,  regulate,  and  manage  all  and  singular  the  afiEairs  and  busi- 
ness of  the  said  Company,  to  the  best  of  their  discretion  and  judgment, 
under  and  subject  to  the  provisions  thereinafter  contained."  The  Board 
of  Directors  were  further  empowered  to  *'  devise  and  make  such  provisions, 
rules,  orders  and  regulations,  touching  the  government,  carrying  on,  and 
management  of  the  affairs  of  the  said  Company,  the  same  not  being  repug- 
nant to  the  general  rules  and  regulations  tiierein  contained,  as  they  should 
think  expedient"  In  the  year  1843,  the  Bank  of  Australia  became  involved 
in  pecuniary  difficulties,  whereupon  the  Directoi*e  at  Sydney  applied  to  the 
Bank  of  Australasia  for  a  loan,  and  borrowed  from  that  Bank,  at  various 
times,  the  sum  of  154,000/.,  for  which  the  Directors  gave  their  promissory 
note.  Upon  the  negotiation  of  this  loan,  the  Directors  of  the  Bank  of 
Australia  entered  into  an  agreement  with  the  Bank  of  Australasia,  whereby 
they  stipulated  that  the  Bank  of  Australia  should  cease  to  be  a  Bank  of 
issue,  deposit  and  discount,  and  should  become  a  Jjoan  Company ;  and  that 
no  transfer  of  shares  or  stock  should  be  made  without  the  consent  of  the 
Bank  of  Australasia ;  they  also  agreed  to  wind  up  and  get  in  their  capital 
as  a  Loan  Company.  Payment  of  the  note  for  154,000/.  was  refused  by  the 
shareholders  of  the  Bank  of  Australia,  on  the  ground  that  the  stipulations 
contained  in  the  agreement  were  ultra  vires  the  Directors.  On  an  action 
brought  by  the  Bank  of  Australasia  on  the  promissory  note  against  the 
Chairman  of  the  Bank  of  Australia,  the  Supreme  Court  at  New  South  Wales, 
at  a  trial  at  Bar,  found  for  the  defendant.  *Upon  appeal :  Held  by  the  Judicial 
Committee  (reversing  the  verdict  and  judgment  of  the  Supreme  Court), 

1st.  That  the  Directors  of  the  Bank  of  Australia  had  the  powers  of 
managing  partners  in  an  ordinary  banking  partnership,  and  that,  amongst 
these,  was  the  power  of  borrowing  money  for  the  purpose  of  discharging 
the  existing  liabilities  of  the  Bank  till  the  assets  should  be  realised,  and  of 
discontinuing  the  Bank  if  they  thought  such  conduct  essential  to  the 
interests  of  the  shareholders. 

2ndly.  That  the  circumstances  of  the  engagements  of  the  Directors  to 
repay  the  loan  being  accompanied  by  other  stipulations,  some  of  which 
were  vdtra  vires,  did  not  discharge  the  Bank  from  liability  to  repay  the 
loan,  as  the  only  effect  of  those  stipulations  was,  that  they  could  not 
be  enforced. 

Held  also,  that  the  proceeding  before  the  Judicial  Committee  from  the 
verdict  of  the  Supreme  Court  was  in  the  nature  of  an  appeal  and  not  a 
writ  of  error,  and  that  this  Court  has  power,  under  its  common-law 
jurisdiction,  to  give  subsequent  interest  upon  the  judgment  debt. 

Although  no  power  is  given  by  the  Charter  of  Justice,  or  the  Act  of 
Parliament  creating  the  Supreme  Court  at  New  South  Wales,  to  allow  an 
appeal  to  the  Queen  in  Council  from  that  Court ;  yet,  to  prevent  a  failure 
of  justice,  this  Court  will,  upon  a  special  petition  for  that  purpose,  grant 
leave  to  appeal  from  a  judgment  of  that  Court. 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  at 
New  South  Wales,  in  an  action  of  assumpsit  on  three  promissory 
notes,  and  on  the  common  *money  counts,  on  a  trial  at  Bar  in  that 
Court,  in  which  the  appellants  were  plaintiffs,  and  the  respondent, 
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the  Chairman  of  the  Bank  of  Australia,  was  sued  as  a  nominal 
defendant  under  the  provisions  of  an  Act  of  the  local  Legis- 
lature (i). 

The  appellants  were  partners,  carrying  on  the  business  of  bankers, 
at  Sydney,  in  New  South  Wales,  under  the  title  of  "  The  Bank  of 
Australasia."  The  respondent  was  the  Chairman  and  partner  of  a 
joint  stock  Company,  who  also  carried  on  business  as  bankers  at 
Sydney,  by  the  name  of  "  The  Bank  of  Australia,"  under  the 
provisions  of  a  deed  of  settlement,  dated  the  Ist  of  May,  1888. 

This  deed,  after  reciting  a  previous  deed  of  settlement,  of  the 
22nd  of  May,  1826,  recited,  among  other  things^  that  it  had  been 
deemed  expedient  for  promoting  *the  agriculture,  trade  and  com- 
merce of  the  colony  of  New  South  Wales,  that  a  Bank  should  be 
established  and  founded  in  Sydney,  as  well  for  the  purposes  of 
discount  and  issuing  of  notes  and  bills,  and  lending  monies  on 
securities,  and  cash  accounts  for  the  safe  custody  of  monies  and 
securities  for  monies,  for  the  general  public  accommodation  and 
benefit,  as  also  for  transacting  and  negotiating  all  such  other 
matters  and  things  as  are  usually  done  and  performed,  relating  to, 
or  connected  with,  the  ordinary  business  of  banking ;  and  that  the 
several  persons,  parties  thereto,  had  agreed  to  establish  such  Bank, 
and  to  raise  up  a  joint  stock  or  capital  of  120,0002.,  in  shares  of 
1002.  each,  and  to  carry  on  the  same  in  copartnership  together, 
under  the  name  of  **  The  Bank  of  Australia,"  for  the  term  of  seven 
years.  The  deed  of  settlement  further  recited  that  the  parties  to  the 
deed  were  the  holders  of  the  whole  capital  stock  of  the  Bank,  and 
that  it  had  been  agreed  to  carry  on  the  business  for  the  further 
term  of  100  years,  with  a  capital  of  200,0002.  It  was  then  witnessed 
that  the  parties  to  the  deed  mutually  covenanted  and  agreed  with 
each  other  that  they  and  the  persons  who  should  thereafter  be  or 
become  parties  thereto  should  and  would  be,  remain  and  continue, 
co-partners  and  joint  stock  proprietors  of  and  in  the  said  capital 
stock  of  200,0002.,  or  so  much  thereof  as  should,  from  time  to  time, 
be  paid  in  or  actually  form  the  capital  of  the  said  Company,  in  pro- 
portion to  the  number  of  shares  set  against  their  respective  names 
and  seals,  for  the  purpose  of  carrying  on  the  business  of  the  said 
Company,  under  the  title,  denomination  or  firm  of  "  The  Bank  of 
Australia,"  for  the  term  of  100  years,  determinable,  nevertheless, 
as  thereinafter  mentioned,  and  ^subject  to  and  under  the  rules  and 
regulations,  and  covenants,  conditions,  clauses  and  agreements 
(1)  CoL  Act,  4  WiU.  IV.,  28th  Auguflt.  1833. 
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thereinafter  or  thereafter  to  be  agreed  upon  and  established  in  the    Thb  bank 
manner  and  form  thereinafter  provided  in  that  behalf.  labia 

The  deed  contained  seventy-three  distinct  clauses ;  but  it  is  only     bbwllat. 
material  to  the  present  case  to  notice  the  following  : 

Clause  2.  That  the  business  and  concerns  of  the  said  Company 
should  continue  to  be  carried  on  and  conducted  at  Sydney,  where 
the  same  was  then  carried  on,  and  such  other  places  as  the  pro- 
prietors should  thereafter  agree  upon. — C.  8  and  4.  That  the  capital 
should   be  200,0002.,  in  shares  of  1001.  each.— C.  10.  That  the 
capital  might  be  increased  beyond  200,0002.,  if  the  major  part  of  the 
proprietors,  for  the  time  being,  should  think  fit,  and  be  raised  by 
the  issue  of  new  or  additional  shares  to  the  then  members,  or  in 
such   other  form  and  manner  as  the    proprietors  at  a  general 
meeting  should  deem  expedient. — C.  17.   That  every  shareholder 
should  have  a  distinct  interest  in  his  share  of  the  stock,  so  as  to  be 
assignable  and  transferable,  under  the  restrictions  and  in  manner 
therein  mentioned. — C.  38.  That  for  the  better  management  of  the 
concerns  of  the  said  Company,  under  and  in  conformity  to  the 
provisions  thereinafter  contained,  or  to  be  thereafter  provided  for, 
and  for  securing  the  observance  thereof,  the  same  should  be  con- 
fided to  the  care,  superintendence,  and  management  of  eleven 
Directors,  to  be  so  qualified,  elected  and  appointed,  and  with  such 
authorities  and  powers  as  are  thereinafter  declared,  which  said 
members  should  be  and  act  as  Directors  of  the  concerns  of  the  said 
Company. — C.  48.  That  not  less  than  four  Directors  should  form  a 
Board  for  the  management  and  direction  of  the  affairs  *and  business       [  *1R6  ] 
of  the  said  Company. — C.  51.  That  such  Board  of  Directors  should 
have,  and  they  were  thereby  expressly  invested  with,  full  power  and 
authority  to  superintend,  order,  conduct,  regulate,  and  manage,  all 
and  singular  the  affairs  and  business  of  the  said  Company,  to  the 
best  of  their  discretion  and  judgment,  under  and  subject  to  the 
provisions  thereinafter  contained. — C.   58.    That  such  Board  of 
Directors  might  make  provisions,  rules,  orders,  and  regulations 
~  touching  the  government,  carrying  on,  and  management  of  the 
affairs  of  the   Company,  the  same  not  being  repugnant  to  the 
general  rules  and  regulations  therein  contained,  as  they  shall  think 
expedient. — C.  54.  That  such  Board  of  Directors  should  have  the 
entire  management  and  control  of  the  lending  of  money  on  bills, 
notes,  bonds,  mortgages,  and  other  securities,  and  of  the  purchase 
and  sale  of  bullion,  gold  and  silver,  and  such  coins  and  monies  as 
they  might  consider  necessary  for  carrying  on  the  business  of  the 
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said  Company,  or  as  they  shonid  think  advisable  and  advantageous 
for  the  general  interests  thereof,  and  should  have  the  uncontrolled 
right  of  calling  in,  receiving  and  enforcing  payment  of  all  monies 
due  to  the  Company  however  secured. — C.  56.  That  such  Board  of 
Directors  should,  from  time  to  time,  settle  and  determine  in  whose 
name  or  names  all  securities  that  should  be  required  to  be  entered 
into,  by  and  on  behalf  of  the  said  Company,  or  by  or  on  behalf  of 
any  person  or  persons  transacting  or  negociating  any  matter  or 
business  whatsoever  therewith,  should  be  taken  and  given,  and  by 
whom  and  in  what  manner  and  form,  and  for  what  amount,  the 
several  cash  notes  of  the  said  Company  should  be  drawn,  signed, 
given  and  issued,  and  from  time  to  time  *alter  and  vary  the  same  as 
they  should  think  proper. — C.  66.    That  the  Board  of  Directors 
might  call  special  general  meetings  of  the  proprietors  to  consider 
the  propriety  of  making  further  calls. — C.  64.   That  a  general 
meeting  of  the  members  of  the  Company  should  be  convened,  and 
held  at  the  house  where  the  business  of  the  Bank  should  be  carried 
on  and  managed  for  the  purpose  of  transacting  and  considering 
the  general  business  and  concerns  of  the  said  Company,  on  a  day 
to  be  appointed  by  the  Board  within  three  weeks  after  the  first  of 
January  and  first  of  July  in  each  year. — C.  67.  That  the  Directors 
might  call  special  general  meetings  by  a  newspaper  advertisement 
or  by  circular  in  case  of  emergency.— C.  68.    That  any  eleven 
members  entitled  to  vote  might  at  any  time  when  they  should  see 
occasion  or  deem  the  same  expedient,  by  writing  addressed  to  the 
Directors,  and  stating  the  reason  of  such  occasion  or  expediency, 
require  a  special  general  meeting  to  be  convoked  upon  the  con- 
cerns of  the  Company,  and  that  the  Directors  should  within  ten 
days  or  as  soon  thereafter  as  circumstances  would  permit,  convoke 
such  meeting  for  considering  the  subject  mentioned  in  such  notice. 
— C.  69.  That  fourteen  days  notice  of  all  general   and    special 
general  meetings  (except  in  emergencies)  should  be  given  in  one  or 
more  newspapers. — C.  73.   That  the  term  of  100  years  thereby 
agreed  upon,  might  be  determined  by  a   general  meeting  of  the 
members  of  the  Company,  not  being  less  than  eleven,  at  the 
expiration  of  the  first  ten  years,  and  every  succeeding  ten  years  of 
the  said  term. 

The  business  of  the  Bank  was  managed  by  Directors,  chosen  from 
time  to  time,  in  pursuance  of  the  deed,  and  acting  by  Boards  of  not 
less  than  four. 

In  the  beginning  of  the  year  1848,  the  Bank  of  Australia  having 
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become  involved  in  difficalties,  the  Directors  resolved  on  applying 
to  the  appellants  for  assistance  in  the  way  of  a  loan,  to  enable  them 
to  meet  the  engagements  of  the  Bank,  and  to  give  them  time  for 
the  realization  of  their  assets  without  sacrifice ;  and  accordingly,  on 
the  2l8t  of  February  in  that  year,  a  deputation  from  the  Board, 
consisting  of  the  Chairman  and  two  other  Directors,  accompanied 
by  the  Secretary  and  Cashier,  waited  upon  the  Superintendent  and 
Sydney  Manager  of  the  Bank  of  Australasia,  for  the  purpose  of 
negociating  such  loan  on  behalf  of  the  Bank  of  Australia,  on  which 
occasion  they  submitted  a  statement  of  their  affairs  to  the 
appellante. 

After  some  negociation,  it  was  ultimately  agreed  by  the  appellants' 
Bank  to  lend  to  the  respondents'  Bank,  for  the  purpose  of  meeting 
its  engagements,  the  sum  of  150,0002.  upon  the  direct  engagements 
of  the  borrowing  Bank ;  and  by  the  managing  officers  of  the  Union 
Bank  of  Australia,  to  lend  for  the  same  purpose  the  sum  of  60,000/., 
upon  the  endorsement  by  the  Bank  of  Australia  of  bills  in  their 
hands.  A  resolution  agreeing  to  the  loan  by  the  appellants  was 
passed  by  the  respondents'  Board  of  Directors ;  and  on  the  27th  of 
February,  the  Bank  of  Australia,  by  their  Secretery  and  Cashier, 
addressed  to  the  appellants'  Superintendent  the  following  letter : 
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''Bank  of  Australia,  Sydney. — Sib,  In  reference  to  the  com- 
munications which  have  taken  place  between  the  Directors  and 
Cashier  of  this  Institution  and  the  Bank  of  Australasia,  relative  to 
the  intended  alteration  in  the  business  of  this  Bank,  and  the 
assistance  it  will  require,  for  the  purpose  of  meeting  its  immediate 
liabilities,  I  am  directed  by  the  Board  *to  communicate  to  you  their 
resolution  of  calling  a  meeting  of  the  proprietors  for  the  16th  of 
March  next,  for  the  purpose  of  making  the  necessary  arrangements 
for  termmating  the  business  of  this  Bank,  and  converting  it  into  a 
Loan  Company,  with  a  view  to  the  security  of  its  outstanding  debts, 
and  to  enable  the  Bank,  in  the  meantime,  to  Uquidate  its  engage- 
ments without  inconvenience  to  the  public.  I  am  desired  by  the 
Directors  to  acknowledge  and  thank  you  for  your  tender  of  assist- 
ance, and  to  accept  of  the  advance  of  the  Bank  of  Australasia  of  the 
sum  not  exceeding  150,0002.,  in  such  sums  as  may  from  time  to 
time  be  required  on  the  security  of  the  acceptances  of  this  Bank,  at 
three  months  date,  at  an  interest  of  ten  per  cent,  per  annum,  and 
subject  to  the  following  conditions:  1st.  That,  on  or  before  the 
31st  March,  this  Bank  shall  cease  to  be  a  Bank  of  issue,  and  in 
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winding  up  its  affaire  all  future  payments  shall  be  made  through  the 
Bank  of  Australasia.  2nd.  That  no  bills  shall  be  discounted  by  the 
Bank  after  that  date,  except  such  as  may  be  required  to  renew  bills 
now  held  by  the  Bank.  8rd.  That  no  transfer  of  shares  or  stock 
shall  be  made  without  the  consent  of  the  Bank  of  Australasia. 
4th.  That  the  liabilities  incurred  by  this  Bank  for  Messrs.  Hughes 
and  Hosking,  and  for  Mr.  J.  T.  Hughes,  be  covered  by  the  execution 
by  them  of  such  trusts  to  the  Bank  of  Australia,  as  may  be  necessary 
to  place  the  control  of  the  affairs  of  the  firm  and  of  Mr.  J.  T. 
Hughes  under  this  Bank,  to  meet  their  existing  obligations,  and  to 
prevent  them  from  contracting  new  ones  without  the  consent  of  this 
Bank,  and  that  the  whole  of  their  future  business  during  the  con- 
tinuance of  the  trusts  be  transacted  through  the  Bank  of  Austra- 
lasia. 5th.  That  the  Bank  of  Australia  shall  not  incur  new  liabilities 
without  the  consent  of  the  Bank  of  Australasia.  *I  have  the  honour 
to  be,  Sir,  your  most  obedient  servant,  W.  H.  Mackenzie,  Cashier. 
To  the  Superintendent  of  the  Bank  of  Australasia,  Sydney." 

On  the  2nd  of  March,  1848,  the  appellants'  Superintendent 
addressed  to  the  respondents'  Cashier  and  Secretary,  the  following 
answer : 

"Bank  of  Australasia,  Superintendent's  Office,  Sydney,  2nd  March, 
1848. — Sib,  I  beg  to  acknowledge  the  receipt  this  morning  of  your 
letter  of  the  27th  ult.,  communicating  the  resolution  of  your  Board 
to  call  a  meeting  of  proprietors  for  the  16th  instant,  for  the  purpose 
of  making  arrangements  to  terminate  the  transaction  of  business  by 
your  establishment  as  a  Bank,  and  to  convert  it  into  a  Loan 
Company,  and  intimating  the  intention  of  your  Directors  to  avail 
themselves  of  the  assistance  of  the  Bank  of  Australasia  in 
liquidating  their  current  engagements,  to  an  extent  not  exceeding 
150,000!.,  in  such  sums  as  may,  from  time  to  time,  be  required,  on 
the  security  of  the  acceptances  of  the  Bank  of  Australia,  at  three 
months  date,  at  an  interest  of  ten  per  cent,  per  annum,  and  subject 
to  the  conditions  therein  detailed.  And,  in  reply,  I  beg  to  state 
that  this  establishment  is  prepared  to  meet  the  requisitions  of  the 
Bank  of  Australia,  to  the  extent  and  on  the  conditions  which  you 
have  specified.  I  am.  Sir,  your  most  obedient  servant,  William 
Hamilton  Hart,  Superintendent.  W.  H.  Mackenzie,  Esq.,  Cashier 
of  the  Bank  of  Australia,  Sydney." 

In  furtherance  of  the  arrangements  agreed  to  by  these  resolutions 
notes  were  accepted  and  discounted  by  the  Bank  of  Australasia,  in 
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favour  of  the  respondents'  Bank,  between  the  29th  of  March,  1848, 
and  the  80th  of  October  in  the  same  year,  on  which  day,  pursuant 
to  a  resolation,  the  then  existing  securities  *were  cancelled,  and  in 
Uea  of  them  the  following  promissory  note,  signed  by  the  Chair- 
man, Mr.  Norton,  on  behalf  of  the  Bank  of  Australia,  was  delivered 
by  their  Cashier  and  Secretary  to  the  appellants*  Manager: 
'*  Sydnbt,  SOth  October,  1848,  154,000Z.  sterling.  On  demand,  I 
promise  to  pay  to  the  Bank  of  Australia,  or  order,  the  sum  of 
154,000^.  sterling,  with  interest  from  this  date,  for  value  received, 
for  and  on  behalf  of  the  Bank  of  Australia.  J.  Nobtok,  Chairman. 
Payable  at  the  Bank  of  Australia." 

The  amount  due  for  principal  and  interest  on  the  existing  notes, 
was  calculated  by  the  Cashier  and  Secretary,  with  the  Manager, 
and  found  to  be  154,480/.  19«.  lid. ;  and  upon  the  delivery  of 
the  last  mentioned  promissory  note,  the  balance  of  480/.  Ids.  lid. 
was  settled  between  the  two  Banks  in  account,  the  Bank  of 
Australia  being  credited  with  the  full  sum  of  154,000/.,  upon  the 
new  note. 

In  all  the  communications  which  took  place  between  the  Directors 
and  officers  of  the  Bank  of  Australia  and  the  officers  of  the  Bank 
of  Australasia,  up  to  the  month  of  August,  1844,  the  latter  was 
treated  as  an  acknowledged'  creditor  of  the  former  to  the  amount 
of  the  notes  and  acceptances  of  the  Cashier  or  Chairman,  for  the 
time  being,  in  its  favour. 

At  a  special  general  meeting  of  the  proprietors  of  the  Bank  of 
Auatralia,  held  on  the  6th  of  August,  1844,  it  was  resolved,  by 
a  majority  of  the  proprietors  there  present,  as  follows :  ''  That 
the  loan  negociated  between  the  Bank  of  Australasia,  the  former 
Directors  of  this  Bank,  and  Messrs.  Hughes  and  Hosking,  is  not 
binding  on  the  proprietary  of  this  Bank,  and  that  the  Board  of 
Directors  be  hereby  ^instructed  to  defend  any  action  that  the  Bank 
of  Australasia  may  bring  for  the  recovery  of  the  same." 

Upon  the  expiration  of  the  twelve  months  from  the  24th  October, 
1848,  payment  of  the  amount  due  for  principal  and  interest  on 
the  promissory  note  for  154,000/.  was  demanded  at  the  Bank  of 
Australia,  on  behalf  of  the  appellants,  and  refused. 

About  this  time  Mr.  Norton  resigned  the  office  of  Chairman  of 

the  Bank  of  Australia,  and  was  succeeded  by  the  respondent, 

Thomas  Chaplin  Breillat,  who  was  duly  appointed  and  registered 

as  Boch  Chairman. 

On  tlie  26th  of  November,  1844,   the  appellants  commenced 
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their  action  in  the  Supreme  Court  of  New  South  Wales,  against 
Thomas  Chaplin  Breillat,  as  the  nominal  defendant,*for  and  on 
behalf  of  the  Company  of  the  Bank  of  Australia,  to  recover  the 
amount  of  the  promissory  note  for  154,000/.  and  interest,  and 
also  the  amount  of  two  other  promissory  notes  for  the  respective 
sums  of  8,4802.  128.  and  2,854/.  08.  lOd.,  which  had  been  endorsed 
and  delivered  by  the  respondent's  Cashier  to  the  appellants,  and 
had  been  discounted  by  the  appellants  for  the  Bank  of  Australia 
in  the  usual  course  of  business. 

The  declaration  contained  seven  counts :  By  the  first  and  second 
counts,  the  appellants  claimed,  upon  the  endorsements  of  the 
Cashier  of  the  promissory  notes  for  8,480Z.  128.,  and  2,854/.  08.  lOcf., 
as  upon  the  endorsements  of  the  Bank  of  Australia  ;  by  the  third 
count,  the  appellants  charged  the  Bank  of  Australia  as  makers 
of  the  promissory  note  for  154,000/.  and  interest;  and  by  the 
fourth,  fifth,  sixth,  and  seventh  counts,  the  appellants  charged 
the  Bank  of  Australia  in  the  nominal  amount  of  *850,000/.,  as 
for  money  lent,  money  paid,  interest,  and  on  an  account  stated, 
in  the  usual  form. 

The  defendant  pleaded  to  the  first  two  counts  of  the  declaration, 
in  the  whole  six  pleas,  denying  the  material  allegations  contained 
in  those  counts.  To  the  third  count,  he  pleaded,  seventhly,  that 
the  Bank  of  Australia  did  not  make  the  note  mentioned  in  that 
count.  And  to  the  last  four  counts  he  pleaded,  eighthly,  that  the 
Bank  did  not  promise  modo  etformd ;  and  ninthly  and  tenthly, 
pleas  of  payment  and  of  set-off. 

The  appellants  joined  issue  upon  the  first  eight  pleas,  and 
traversed  the  ninth  and  tenth  pleas.  The  defendant  joined  issue 
on  the  replication  to  the  ninth  and  tenth  pleas. 

The  cause  was  set  down  for  trial,  and  came  on  to  be  heard 
before  John  Nodes  Dickinson,  Esquire,  one  of  the  Judges  of  the 
Supreme  Comt,  and  a  special  jury,  on  the  27th,  28th,  29th,  80th, 
and  81st  days  of  March,  and  the  1st,  2nd,  8rd,  4th,  6th,  and  8th 
days  of  April,  1845.  The  jury  being  unable  to  agree  to  a  verdict 
unanimously,  within  six  hours  after  the  close  of  the  Judge*s 
charge,  or  by  a  majority  of  nine  to  three,  within  twelve  hours 
after  such  charge,  were  at  the  end  of  twelve  hours  discharged  by 
the  learned  Judge  from  giving  any  verdict,  under  the  authority 
of  an  Act  of  the  Colonial  Legislature. 

The  cause  was  again  set  down  for  trial,  and  was  ordered  to 
be  tried  at  the  Bar  of  the  Supreme  Court,  on  the  23rd  of  June, 
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in  the  same  year,  and  bo  from  day  to  day  until  it  should  have 
been  fully  'disposed  of.  It  was  accordingly  heard  on  the  28rd 
of  June,  and  on  various  other  days,  ending  on  the  4th  of  August 
following,  *before  the  Chief  Justice,  Alfred  Stephen,  and  their 
Honours^  John  Nodes  Dickinson  and  William  A'Beckett,  Esquires, 
Puisne  Judges  of  the  Supreme  Courts 

The  plaintiffs  at  the  trial  abandoned  the  first  and  second  counts^ 
and  the  evidence  on  both  sides  was  confined  to  the  issues  on  the 
seventh  and  eighth  pleas.  The  effect  of  the  evidence  on  the  trial, 
and  the  purport  of  the  documents  produced,  so  far  as  they  affected 
the  point  under  consideration  in  the  present  appeal,  are  particularly 
stated  in  the  judgment  of  their  Lordships. 

The  defendant  resisted  the  claim,  on  the  ground  that  the  sum 
demanded,  was  for  money  borrowed  by  the  Directors,  without 
authority,  and  he  contended  that  the  power  of  the  Directors  to 
bind  the  Company  by  borrowing  money  must  depend  entirely 
upon  the  deed  of  settlement,  and  could  only  be  supported  by  an 
express  authority  to  that  effect,  and  that  the  deed  of  settlement 
of  the  Bank  of  Australia  gave  the  Directors  no  power  to  contract 
for  the  Company,  as  they  had  done  in  this  case,  although  he 
admitted  that  a  borrowing  by  re-discount  would  have  been  legiti- 
mate. And  he  further  contended  that,  even  if  such  power  existed, 
the  contract  was  so  vitiated  by  the  conditions  stated  in  the  letter 
of  the  27th  February,  1848,  as  to  disentitle  the  plaintiffs  to  recover 
the  money  advanced.  The  defendant  also  attempted  to  show  by 
evidence  that  the  loan  had  been  contracted  for  the  purpose  of 
supporting  the  firm  of  Hughes  and  Hosking,  and  the  individual 
members  of  that  firm,  by  the  unfair  procurement,  and  for  the 
real  benefit  of  the  plaintiffs,  and  he  contended  that  on  this  ground 
also  the  plaintiffs  could  not  recover. 

Upon  the  evidence  given  at  the  trial  at  Bar,  the  two  Puisne 
Judges  were  of  opinion  that  the  defendant  was  entitled  to  a 
verdict.     The  Chief  Justice  was  of  a  contrary  opinion. 

The  Chief  Justice,  in  his  charge,  informed  the  jury,  in  sub- 
stance, that  the  Judges  were  all  clearly  satisfied  by  the  evidence, 
that  the  loan  made  by  the  plaintiffs  was  so  made  in  order  to  enable 
the  Bank  of  Australia  to  meet  liabilities  previously  incurred,  and 
with  the  contracting  of  which  it  did  not  appear  that  the  plaintiffs 
had  anything  to  do ;  that  the  entire  amount  had  been  advanced  for 
such  purposes,  that  no  part  of  it  had  been  applied  in  payment  of 
engagements  of  Hughes  and  Hosking,  or  J.  T.  Hughes,  with  the 
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plaintiffs,  except  such  as  the  Bank  of  Australia  were  previously 
liable  for ;    that  the  assets  of  the  Bank,  at  the  time  of  the   loan, 
were  supposed  on  all  hands  to  be  ample,  and  that  there  was  no 
ground  for  imputing  to  the  plaintiffs  or  their  ofiBcers  an  attempt  to 
take  an  undue  advantage  of  the  necessities  of  the  Bank  of  Australia. 
The  jury  were  then  informed  that  it  was  open  to  them  either  to  find 
a  general  verdict  for  either  party,  or  completely  to  separate  the  facts 
from  the  law  by  returning  a  special  verdict.    He  proceeded  to  state 
that,  assuming  the  facts  to  be  all  found  in  favour  of  the  plaintiffs, 
the  other  Judges  were  of  opinion,  that  they  were  not  entitled   to 
recover,  by  reason  both  that  the  deed  of  settlement  conferred  no 
authority,  in  their  opinion,  on  the  Directors  to  borrow  money  on 
behalf  of  the  Company,  even  for  the  above  purposes,  in  the  manner 
in  which  the  loan  was  effected  in  this  case,  and  that,  even  if  such 
authority  existed,  the  conditions  in  the  letter  of  the  27th  February, 
1843,  BO  vitiated  the  contract,  that  the  plaintiffs  could  *not  recover 
the  money  advanced  under  it;    but  that  he  was  himself   of   a 
contrary  opinion,  both  as  to  the  existence  of  authority  and  the 
effect  of  the  conditions.     Upon  the  question  of  acquiescence  by  the 
proprietary,  the   learned  Judge   informed   the  jury  that,  in    the 
opinion  of  the  Court,  the   evidence  to   fix  the  proprietary  with 
liability  on  the  ground  of  having  acquiesced  in  the  loan  was  so 
loose,  scanty,  and  uncertain,  as  to  be  almost  intangible.     The  jury 
were  then  directed  that  the  law  of  the  case  must  be  taken  by  them 
to  be  according  to  the  opinion  of  the  majority  of  the  Judges,  and 
they  were  accordingly  advised  to  find  for  the  defendant,  if  they 
returned  a  general  verdict. 

At  the  close  of  his  address,  the  Chief  Justice  told  the  jury  that 
if  they  elected  to  return  a  special  verdict,  he  would,  with  the 
assistance  of  the  other  Judges  (and  of  the  counsel  if  they  thought 
fit  to  assist),  prepare  the  form  and  heads  of  such  a  verdict,  and  put 
such  questions  to  the  jury  for  them  to  find  on  the  facts  in  dispute 
as  it  would  be  necessary  for  them  to  notice  in  their  verdict.  The 
jury,  after  some  time,  intimated  that  they  would  comply  with  the 
suggestion  of  the  Court,  and  find  a  special  verdict,  whereupon  the 
Chief  Justice  prepared  a  sheet  of  paper  with  the  formal  com- 
mencement and  conclusion  of  a  special  verdict,  and  with  the  body 
of  it  containing  several  blanks  preceded  by  these  words,  "  And  we 
find  that" — **  And  also  that" — and  he  explained  to  the  jury  that 
the  blank  spaces  were  to  be  filled  up  with  the  leading  facts  of  the 
case. 
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The  jury  retired,  and  shortly  afterwards  found  the  following 
verdict,  "  We  find  a  special  verdict  for  the  plaintiffs,  on  the  seventh 
and  eighth  issues,  for  the  note  154,0O0Z.,  interest  8  per  cent. 
21,708/.  18«.  7(1. ,  *subject  to  the  opinion  of  the  Court  on  the  points 
of  law.     And  a  verdict  for  the  defendant  on  all  the  other  issues." 

Some  discussion  having  taken  place  as  to  the  effect  of  this 
verdict,  in  respect  of  the  seventh  and  eighth  issues,  and  it  being 
admitted  to  be  erroneous  as  to  the  ninth  and  tenth  issues,  it  was  then 
proposed  by  the  Chief  Justice,  with  a  view  of  putting  the  whole 
case  in  train  for  an  appeal  to  the  Privy  Council,  that  a  form  of 
verdict  which  would  leave  the  questions  at  law  directly  open  to 
the  Court  should  be  taken  by  consent,  and  that  the  judgment  of 
the  Court  should  be  given  instanter  and  without  argument;  and 
his  Honour  proposed  for  adoption  by  the  counsel  on  both  sides,  the 
following  form  of  consent,  at  the  same  time  stating,  in  reference  to 
the  proposal  for  an  immediate  decision  in  the  colony  without 
argument,  that  he  thought  few  things  more  improbable  than 
that  any  further  discussion  or  consideration  of  the  legal  questions 
than  had  been  already  given  to  them,  would  alter  the  views  taken 
either  by  his  learned  brethren  or  himself.  The  proposed  consent 
was  given  on  both  sides.  It  was  in  these  words,  "  The  jury 
find  for  the  plaintiffs  on  the  seventh  and  eighth  issues  with 
175,703/.  18«.  Id.  damages,  subject  to  the  opinion  of  the  Court, 
whether  upon  the  facts  proved,  the  plaintiffs  be  entitled  to  recover. 
If  the  Court  be  of  a  contrary  opinion,  the  verdict  to  be  entered 
for  the  defendant.  The  jury  find  for  the  plaintiffs,  on  the  ninth 
and  tenth  issues,  with  one  shilling  damages,  and  for  the  defendant, 
on  all  the  first  six  issues.  This  is  assented  to  by  the  counsel  on 
both  sides.  The  judgment  of  the  Court  to  be  delivered  imme- 
diately. The  whole  to  be  without  prejudice  to  either  party's  right 
of  appeal." 

The  verdict  of  the  jury  was  then  returned  accordingly,  and  a  motion 
being  made  by  the  defendant's  counsel  for  the  entry  of  a  verdict 
for  them  on  the  seventh  and  eighth  issues,  and  opposed,  proforindy 
by  the  counsel  for  the  plaintiffs,  without  argument  on  either  side, 
the  majority  of  the  Coubt  decided  in  favour  of  the  motion,  and  a 
verdict  was  accordingly  directed  by  the  Court  to  be  entered  for  the 
defendant,  on  the  seventh  and  eighth  issues.  On  the  8th  of  Sep- 
tember, 1845,  final  judgment  was  entered  up  by  the  defendant  on 
the  several  issues  found  for  him,  and  for  the  plaintiffs  on  the  issues 
found  for  them,  with  one  shilling  damages. 
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the  ahove-mentioned  judgment  of  the  Supreme  Court. 

Sir  T,  Wilde,  in  support  of  the  petition : 
This  Court  is  the  only  jurisdiction  whiclucah  entertain  the  present 
application.  The  Charter  of  Justice  of  New  South  Wales,  of  1823, 
made  in  pursuance  of  the  Act  of  Parliament,  4  Geo.  IV.  c.  96, 
gave  a  right  of  appeal  to  the  King  in  Council,  from  the  judgment 
or  decree  of  the  Court  of  Appeals  in  New  South  Wales.  That 
statute  has  expired,  and  the  9  Geo.  IV.  c.  83,  which  was 
subsequently  passed,  contains  no  provisions  for  an  appeal  from  the 
Supreme  Court,  to  the  Queen  in  Council.  So  that  at  present 
no  right  of  appeal  exists,  Flitit  v.  Walker  (2) ;  and  it  can  only  be 
granted  *by  this  Court  under  its  general  jurisdiction,  or  by  the 
powers  conferred  by  the  statute,  7   &  8  Vict.  c.  69. 

(LoBD  Bbougham  :  The  petitioners  should  have  applied,  in  the 
first  instance,  to  the  Court  below  for  leave  to  appeal,  and  if  that 
was  refused,  to  have  applied  here  for  indulgence.) 

In  Flint  v.  Walker,  application  was  made  to  the  Supreme  Court,  but 
they  held  that  they  had  no  power  to  grant  leave  to  appeal.  It 
cannot  be  required  to  apply  to  the  Court  below  toties  qiioties. 

The  Solicitor-General  {Sir  F.  Kelly)  opposed  the  petition. 

Lord  Bbougham  :    • 

We  think  the  prayer  of  this  petition  ought  to  be  granted,  and  the 
appeal  admitted  upon  giving  the  usual  securities.  The  admission  of 
the  appeal  will,  of  course,  stay  the  proceedings  in  the  Court  below. 

By  an  Order  in  Council,  leave  was  given  for  the  corporation  of 
the  Bank  of  Australasia  to  enter  and  prosecute  their  appeal  from 
the  judgment  of  the  Supreme  Court  of  New  South  Wales,  and  that 
the  petitioners  or  their  agents  ought  to  be  permitted  to  take  from 
the  proper  officers  of  the  Supreme  Court,  copies  properly  authenti- 
cated, of  the  records  and  proceedings  which  they  may  be  advised 
are  necessary  to  be  laid  before  her  Majesty  in  Council,  in  support 
of  the  appeal,  upon  payment  of  the  usual  fees  for  the  same. 

(1)  Present:  The  Lord  President     Lushington,  and  the  Right  Hon.  T. 
(the   Duke    of  Buccleuch),     Lord     Pemberton  Leigh. 
Brougham,    the    llight     Hon.    Dr.         (2)  5  Moore,  P.  C.  179. 
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In  pursuance  of  this  order,  documents  were  transmitted,  com- 
prising the  record,  the  Chief  Justice's  notes  of  the  evidence  taken 
on  the  trial  at  Bar,  and  the  reasons  of  the  Chief  and  Puisne  Judges, 
in  compliance  with  the  general  rule  of  the  Judicial  Committee  of 
the  Privy  Council  of  the  12th  of  February,  1845  (i). 

Upon  these  documents,  the  appeal  now  came  on  for  hearing. 

Mr.  Bethell,  Q.C.,  and  Mr.  Sei-jt.  Channell,  {Mr.  Serjt.  Gazelee, 
and  3//-.  H.  Hill,  with  them,)  for  the  appellants : 

The  question  lies  in  a  very  narrow  compass :  the  sole  inquiry 
is,  had  the  Directors  of  the  Bank  of  Australia  power,  under  the 
provisions  of  the  deed  of  settlement  of  1st  of  May,  1883,  to  borrow, 
so  as  to  bind  the  shareholders  of  the  Company  ?  The  authority  of 
the  Directors  is  two-fold ;  first,  under  the  deed  of  settlement ; 
secondly,  as  incident,  by  law,  to  the  nature  of  their  partnership. 
The  first  question  turns  upon  the  true  construction  of  the  various 
clauses  in  the  deed  of  settlement,  which  either  limit  or  define  their 
power,  or  from  which  their  authority  is  to  be  inferred :  these  are 
principally  the  38th,  48th,  and  51st ;  by  the  latter  clause,  the  Directors 
are  to  order,  conduct,  regulate,  and  manage  the  affairs  of  the 
Company  **  to  the  best  of  their  discretion  and  judgment,"  restrained 
only  by  such  provisions  as  are  thereinafter  contained.  Then  come 
the  53rd,  54th,  and  55th ;  the  54th  provides,  that  the  Directors 
shall  have  the  entire  management  and  control  of  the  lending  of 
money  on  bills,  notes,  &c.,  while  the  55th,  after  stating  that  the 
Directors  are  to  settle  and  determine  in  whose  name  all  securities 
required  by  the  Company  shall  be  taken  and  given,  goes  on,  '*  and 
by  whom  and  in  what  manner,  and  from  and  for  what  amount,  the 
several  cash  notes  of  the  said  Company — shall  be  drawn,  signed, 
given,  and  issued."  Surely,  these  provisions  are  amply  sufficient 
to  warrant  the  act  in  question.  But  let  us  look  a  little  further  into 
the  matter.  This  is  a  Banking  Company ;  the  object  is  stated  at 
the  very  outset  of  the  deed  of  settlement;  it  recites  that  *it  is 
deemed  expedient  for  promoting  the  agriculture,  trade  and 
commerce  of  the  colony  of  New  South  Wales,  that  a  Bank 
should  be  established,  as  well  for  the  purpose  of  discount 
and  issuing  of  notes  and  bills,  &c.,  as  also  for  transacting  and 
negotiating  all  such  other  matters  and  things,  as  are  usually 
done  and  performed  relating  to,  or  connected  with,  the  ordinary 
business  of  banking.     By  the  54th  clause  the  powers  belonging 

(1)  See  rule,  4  Moore,  P.  C.  App.  p.  xxv. 
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to  the  partners  are  vested  in  the  Directors.  Now,  being  a 
banking  establishment,  what  are  the  duties  of  such  a  partnership, 
except  they  be,  the  borrowing  and  lending  of  money  ?  That  is  the 
very  object  of  the  partnership,  and,  therefore,  whether  the  deed  of 
settlement  conferred  the  power  of  borrowing  and  lending  money 
specifically  and  in  terms  (as  we  have  shown  it  does  here),  or  not, yet 
we  contend,  that  sucli  power  exists  from  the  nature  of  the  partner- 
ship, and  is  essential  to  it:  Kirk  v.  Blurton  (i),  Bramah  v. 
Roberts  (2).  Then  as  to  the  circumstances  of  this  transaction ; 
that  the  money  was  borrowed  by  the  Directors  of  the  Bank  of 
Australia  is  not  disputed :  the  respondent,  who  represents  the 
proprietary,  resists  the  claim,  on  the  ground  that  the  money  was 
borrowed  without  the  privity  or  authority  of  the  shareholders.  He 
relies  upon  the  deed  of  settlement,  which,  we  have  already  shown, 
conferred  sufficient  authority,  even  if  such  authority  was  not 
incident  to  the  partnership  as  a  banking  concern.  But  he  further 
rested  his  defence  in  the  Court  below,  and  he  relies  here,  on  the 
conditions  contained  in  the  letter  of  the  27th  of  February,  1843, 
which,  he  says,  vitiated  the  contract  in  this  instance,  even  if  the 
Directors  had  power  to  enter  into  any  *such ;  but  the  proposals 
in  that  letter  were  not  terms  or  conditions  of  the  loan,  nor 
did  they  form  any  part  of  the  contract;  they  were  independent 
of  the  contract  altogether,  and  would  not,  even  had  they  formed 
part  of  it,  have  vitiated  it  altogether.  The  appellants'  right  to 
recover  the  money  lent  by  them,  would  not  be  affected  by  the 
Directors  having,  in  part,  exceeded  their  authority,  if  they  were 
entitled  to  raise  funds  in  the  way  resorted  to :  Glascottv.  Ijang  (3), 
Dohson  V.  Lyall  (4).  But  the  acting  of  the  Directors  and  theirCashier, 
and  the  appointment  of  new  Directors  by  the  proprietary,  are  all 
confirmations  by  the  proprietary  of  the  acts  of  the  Directors,  and 
would,  without  other  circumstances,  we  submit,  amount  to  a 
recognition  and  adoption  of  their  acts. 


Sir  F.  Kelhi,  Q.C.,  and  Mr,  M.  /).  Hill,  Q.C.  {Sir  John  Bayleti 
and  Mr.  Bovill  with  them,)  for  respondents : 

The  real  question  has  not  been  presented  to  your  Lordships;  it  is 
simply  this,  whether  each  shareholder  of  the  Bank  of  Australia  is 
bound    by    the   contract    entered  into    by    the  Directors.      The 


(1)  60  B.  B.  729  (9  M.  &  W.  288). 

(2)  3  Bing.  N.  C.  963. 


(3)  2  Phil.  310. 

(4)  2  Phil.  323,  II. 
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holders ;  many  of  them  reside  in  this  country,  and  other  places  very        labia 

distant  from  Australia :  they  neither  knew,  or  could  know,  any  of     brehIlat. 

the  transactions  in  question ;  having  embarked  their  capital  upon 

the  faitli  of  the  deed  of  settlement.     The  appellants  had  full  notice 

of  the  nature  of  the  Company,  and  the  contents  of  the  deed  of 

settlement,  at  the  time  the  transaction  in  question  took  place.     The 

rights  and    liabilities  of    the  shareholders   ♦must,   therefore,   be       [  •na  ] 

governed  by  the  terms  of  this  settlement.     Now,  the  Court  will  not 

fix  absent  parties  with  a  contract  entered  into  by  other  persons  on 

their  behalf,  unless  it  be  satisfied  that  the  parties  entering  into  such 

contract  had  full  legal  authority  to  do  so. 

(Lord  Brougham:  The  question  is,  not  only  whether  they 
have  conferred  the  authority,  but  whether  the  law  does  not 
necessarily  confer  or  imply  authority  from  the  nature  of  the 
transaction.) 

It  is  a  question  of  agency  or  authority.  The  powers  conferred  by 
the  deed  of  settlement  are  to  be  exercised  in  strict  conformity  with 
the  deed.  The  deed  contains,  in  express  terms,  every  power  that  is 
necessary  to  carry  on  the  concern ;  and  each  of  these  powers  are 
expressly  declared  to  be  subject  to  the  provisions  of  tlie  deed.  If 
money  was  required  it  should  have  been  raised  by  calls.  We  submit, 
that  neither  under  the  express  powers,  or  under  any  implied 
powers,  had  the  Directors  authority  to  bind  the  whole  body  of 
shareholders  by  such  a  contract  as  that  in  question,  nor  had  they 
power  to  borrow  money  at  all,  except  in  the  sense  as  provided  for, 
namely,  by  receiving  deposits  or  issuing  notes.  Bankers  have  no 
power  to  borrow,  strictly  speaking,  for  the  purpose  of  increasing 
their  capital,  as  distinguished  from  contracting  debts.  They  cannot 
contract  a  loan  under  ordinary  circumstances,  even  for  the  puri)ose 
of  carrying  on  their  business :  but  here  the  borrowing  was,  not  for 
that  purpose,  but  for  the  very  reverse,  namely,  stopping  the  busi- 
ness.    This  was  the  first  stipulation  of  the  agreement. 

(Lord  Campbell  :  The  nature  of  the  business  of  bankers  is  a  part 
of  the  law  merchant,  and  is  to  be  judicially  noticed  by  the  Court : 
Brandao  v.  Barnett  (i).) 

It  cannot  be  *con tended  that  to  borrow  money  for  the  purpose  of       [  *^^^  ] 

(1)  69  K.  B.  204  (12  CI.  &  Fin.  787). 
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Hosking.     The  Court  below  could  not  reject  all  these  considerations, 

and  treat  the  case  as  a  simple  borrowing. 
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(Lord  Campbell  :  Suppose  money,  though  borrowed  for  improper 
purposes,  was  applied  with  the  consent  of  the  lender  to  proper 
purposes,  what  would  be  the  effect  of  that  ?) 

The  application  would  not  affect  the  original  terms  of  the  contract  : 
Gallway  v.  Mathew  (i).  Here  the  appellants  had  notice  of  the 
deed  of  settlement.  The  question  then  will  narrow  itself  to  this, 
whether  the  shareholders  have  given  an  express  or  implied 
authority.  The  case  of  Kirk  v.  Blurton  (2)  expressly  decides  that 
there  is  no  implied  authority  in  a  partnership  to  borrow  money, 
except  in  the  name  and  on  behalf  of  the  firm,  for  the  pui-pose  of 
carrying  on  business.  Ilawtayne  v.  Bourne  (3)  shows  that  even 
where  there  is  urgency,  as  a  distress  being  levied  against  the 
partnership  property,  the  Directors  could  not  act  beyond  the 
authority  conferred  on  them.  In  Brown  v.  Byers  (4)  it  was  held, 
that  the  Managing  Director  of  a  mining  association  had  not  autho- 
rity to  draw  or  accept  bills  of  exchange,  even  for  the  necessary 
purpose  of  the  mine,  without  the  express  authority  of  the  Directors. 
It  was  incumbent  upon  the  appellants  to  prove  that  the  Directors 
had  power  to  bind  the  shareholders:  Dickinson y,  Valpy{5),  between 
whom  and  the  appellants  there  was  no  privity  of  contract  express  or 
[  •ITS  ]  implied :  Evily  v.  Lye  (6).  If  this  loan  *was  for  the  purpose  of 
increasing  the  capital  of  the  partnership,  then  the  Directors  had  no 
implied  authority  to  bind  the  shareholders :  Fisher  v.  Taylor  (7). 
The  purposes  of  the  loan  were  expressed  in  the  articles  of  agree- 
ment, and,  among  others,  it  was  to  meet  the  liabilities  of  Messrs. 
Hughes  and  Hosking.  Even  if  the  banking  business  was  to  cease, 
the  Directors  had  no  authority  to  borrow  for  the  purpose  of  paying 
debts  ;  they  had  no  powers  except  to  wind  up  the  concern,  and  this 
loan  was  not  necessary  for  winding  up  the  business.  It  is  well  settled, 
that  where  parties  subscribe  capital  for  one  particular  purpose, 
whatever  the  degree  of  responsibility  that  is  marked  out  in  the 
deed  may  be.  that  liability  cannot  be  carried  out  one  bit  further  ; 

(1)  10  E.  R.  289  (10  East,  264).  (5)  34  R.  R.  348  (10  B,  &  C.  128). 

(2)  60  R.  R.  729  (9  M.  &  W.  288).  (6)  13  R.  R.  347  (15  East,  7). 

(3)  56  R.  R.  806  (7  M.  &  W.  595),  (7)  62  R.  R.  84  (2  Hare,  218). 

(4)  16M,  &W.  252, 
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you  cannot  bind  a  subscriber,  except,  for  the  purposes  of  the  joint 
undertaking :  Colnuin  v.  The  Eastern  Counties  Railway  Companij  (i). 
We  admit,  that,  in  a  court  of  equity,  in  taking  the  accounts,  the 
Directors  would  be  given  credit  for  part  of  the  sums  paid  in  satis- 
faction of  Messrs.  Hughes  and  Hosking's  liabilities,  namely,  those 
parts  which  have  been  guaranteed  by  the  Company ;  but  here  we 
are  on  an  action  upon  a  promissory  note,  and  the  terms  of  the 
loan  were,  that  some  of  Messrs.  Hughes  and  Hosking's  liabilities, 
which  the  Company  had  not  guaranteed,  were  to  be  paid  thereout ; 
it  was  not  binding  on  the  proprietary.     The  remaining  stipulation 
in  the  agreement,  that  shareholders  should  not  be  at  liberty  to 
transfer  their  shares,  was  an  evident  interference  with  the  rights  of 
the  shareholders.      Suppose  that  before  the  agreement  a  share- 
holder contracted  to  sell  his  shares,  it  is  clear,  that  in  consequence 
of   this  stipulation,  *the  Directors  would  have  refused  to  allow 
the  transfer ;  and  if  this  action  is  maintainable,  the  appellants  may 
recover  the  whole  demand  against  that  individual   shareholder, 
who,  according  to  the  deed  of  settlement,  had  a  right  to  have  his 
shares  transferred  to  the  purchaser.    It  is  utterly  impossible  to  say 
what  portion  of  the  loan  of  150,000/.  was  to  be  considered  as  the 
consideration  for  the  Bank  of  Australia  ceasing  to  act  as  a  Bank  of 
issue  and  deposit,  and  taking  the  business  of  a  Loan  Company. 
In  Palmer  v.  Gooch  (2),  it  was  held,  that  only  for  so  much  money  as 
was  proved  to  have  been  advanced  to  a  captain  of  a  ship  for  the 
purposes  of  the  ship,  would  a  bottomry-bond  bind  the  ship.     So 
here,  though  the  shareholders  of  the  Company  might  be  liable  to 
their  own  Directors,  as  a  matter  of  account  for  so  much  of  the  loan 
as  they  have  applied  to  partnership  purposes,  they  are  not  liable  on 
this   promissory   note :  Thacker  v.   Moates  (3).     It   is   immaterial 
whether  the  contract  is  a  void  contract  or  not;  the  question   is, 
whether  it  is  a  contract  between  the  appellants  and  the  Company. 
It  may  be  a  valid  contract  between  the  appellants  and  the  four 
Directors  who  authorised  it,  and  such  of  the  shareholders  as  may 
ratify  it,  and  at  the  same  time  invalid  as  against  the  other  share- 
holders :  Ex  parte  Evily{4,).     In  Card  v.  Hope  (6),  the  Court  held, 
that  although  one  covenant  in  a  deed  was  lawful,  yet  as  the  entire 
deed  was  formed  on  an  illegal  stipulation,  the  whole  was  illegal  and 
void.      To  the    same  effect  as  to  the   indivisibility  of  contracts 
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(1)  16    L.   J.    Ch.    73;    S.    C.    10 
Beav.  1. 

(2)  2  Stark.  428. 


(3)  1  Moo.  &  Bob.  79. 

(4)  1  Hose,  61. 
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are  the  cases  of  Si/monds  v.  Can- (i),  Holland  ♦v.  Hall  (2),  and 
IVilkinson  v.  Loudonsack  (3).  If  the  application  of  the  money  was  a 
necessary  ingredient  in  the  cause,  that  fact  ought  to  have  been 
submitted  to  the  jury.  There  is  no  satisfactory  evidence  as  to 
that  fact. 


[  •178  ] 


Mr.  Bethell,  in  reply: 

The  grounds  of  the  respondents'  arguments  in  support  of  the 
judgment  of  the  Court  below,  are  reduced  to  these  several  heads. 
First,  they  say  that  there  was  no  power  in  the  Directors,  either 
express  or  implied,  to  contract  this  loan.  As  to  the  implied 
power,  they  attempt  to  negative  it  by  reason,  because  the  deed  of 
partnership  enumerates  and  confers  upon  the  Directors  various 
powers  of  an  inferior  order ;  therefore,  the  inference  is,  that  this 
greater  power  would  have  been  given  expressly,  if  it  had  been  the 
meaning  of  the  Company  that  the  Directors  should  have  such  a 
power ;  because  the  borrowing  of  the  money  was  in  eflfect  an 
increase  of  the  capital,  and  that  that  ought  to  have  been  done  in 
the  mode  pointed  out  in  the  deed ;  because  the  Directors  were 
agents,  and  that  it  was  well  settled  in  law,  that  whatever  might 
have  been  the  powers  of  the  principals,  yet  the  committal  of  their 
concerns  to  an  agent  did  not  confer  on  such  agent  the  power  of  bor- 
rowing money ;  and  because  of  its  consequences,  the  character  of 
the  deed  being,  that  the  shareholders  should  only  be  liable  to  the 
amount  of  their  shares.  The  second  main  head  of  their  argument 
is,  that  admitting  the  Directors*  authority  to  borrow,  yet  the  con- 
ditions upon  which  the  loan  was  granted,  vitiated  the  contract.  And 
thirdly,  they  say  that  no  contract  resulted  *from  the  mere  applica- 
tion of  the  money  to  the  purposes  of  the  Bank,  and  that  there  was  no 
ratification,  because  no  person  was  capable  of  binding  the  parties. 
To  the  first  ground,  then,  I  submit  that  there  is  express  power  given 
as  an  appendant  power.  It  is  given  by  the  deed.  What  construc- 
tion can  be  put  upon  the  word  **  securities,"  in  the  55th  clause  ? 
The  only  explanation  of  the  word  is,  that  it  means  securities  for 
money  borrowed  by  the  Company.  The  very  purposes  of  the  Bank 
required  that  such  a  power  should  exist  somewhere.  If  a  party  be 
invested  in  an  office,  he  becomes  clothed  with  the  powers  which 
belong  to  that  office.  Every  power,  therefore,  that  was  conferred 
on  the  partnership,  from  their  mutual  relationship  as  partners,  was 

(1)  1  Camp.  361,  (3)  15  B.  B.  438  (3  M.  &  S.  117), 

(2)  18  E.  R.  428    1  B.  &  Aid,  53). 
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vested  in  the  Directors ;  they  were,  in  effect,  the  sole  partners  of 
the  concern.     The  very  existence  of  the  Company  depended  on  the 
possession  by  the  Directors  of  various  implied  powers,  besides  those 
expressly  given.    It  was  absolutely  necessary  that  the  Directors 
should  have  power  to  borrow  money  in  a  partnership  of  this  descrip- 
tion, particularly  as  the  shareholders  were  scattered  all  over  the 
world.      It  is  admitted  that  the    money  was  advanced,  but  the 
respondent  contends  that  the  conditions  on  which  it  was  advanced 
being  illegal,  the  transaction  is  void.     I  submit,  that  if  those  condi- 
tions   were   ultra    vires,   they   are  innocuous.      Secondly,   if  the 
resi>ondent  could  make  out  that  any  part  of  the  loan  was  advanced 
for  the  purpose  of  paying  oflf  the  debts  of  Messrs.  Hughes  &  Co., 
to  which  the  Company  was  in  nowise   liable,  it  would  taint  the 
contract  to  that  extent,  but  not  vitiate  the  entire  contract.    It  has 
l>een  held,  that  if  part  of  a  condition  be  illegal,  the  contract  is  so 
far  bad  ah  initio,  but  the  *other  parts  are  good :  PifjotVs  case  (i), 
Mo$del  V-  Middleton  (2),  Xorton  v.  Simme8{3).      Lastly,  I  submit 
that  if  a  contract  is  made  by  one  partner,  and  the  terms  on  which 
it  is  made  are  contrary  to  his  engagement  with  the  other  partner, 
yet  if  he  adopt  it  he  is  bound  by  such  contract :  Sandilands  v. 
Marsh  (4). 
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The  Bight  Hon.  T.  Pembbrton  Leigh  : 

This  case  comes  before  us  on  appeal  from  a  judgment  of  the 
Supreme  Court  of  New  South  Wales,  in  an  action  brought  by  the 
appellants  against  the  respondent.  The  appellants  are  a  corpora- 
tion carrying  on  the  business  of  bankers,  at  Sydney,  under  the  title 
of  "The  Bank  of  Australasia."  The  respondent  is  Chairman  of  a 
joint-stock  Company,  carrying  on  the  same  business,  at  the  same 
place,  under  the  title  of  '*  The  Bank  of  Australia.*' 

The  Company  (a  term  which  we  use  as  designating  the 
respondent's  Bank)  was  established,  and  the  management  of  its 
concerns  regulated  by  a  deed,  which  we  shall  have  occasion  par- 
ticularly to  examine.  For  the  present,  it  is  sufficient  to  state, 
that  the  general  management  was  vested  in  a  number  of  share- 
holders termed  "Directors." 

In  the  beginning  of  the  year  1843,  the  Company  was  in  great 
diflSculties,— a  large  portion  of  its  liabilities  had  arisen  from  trans- 
actions with  the  firm  of  Messrs.  Hughes  and  Hosking.    In  February, 


(1)  5  Co.  Bep.  29  a. 

(2)  1  Ventr.  237. 


(3)  Hob.  12. 

(4)  2  B.  &  Aid.  673. 
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1848,  the  Directors  thought  it  necessary  to  borrow  a  large  sum  of 
money,  and  they  applied  to  the  other  Banks  at  Sydney,  among  the 
rest  to  the  appellants,  for  assistance.  Upon  this  occasion,  they  pre- 
pared a  statement  of  their  ^affairs,  dated  the  21st  February,  and 
submitted  it  to  the  appellants.  The  effect  of  this  statement  is,  that 
the  Company  would  require,  to  meet  their  circulation  and  deposits, 
118,648/. ;  for  their  acceptances,  on  the  account  of  Hughes  and  Hosk- 
ing,  and  J.  T.  Hughes,  80,185Z. ;  for  Hughes  and  Hosking's  own 
acceptances,  for  the  due  payment  of  a  large  portion  of  which  the 
Company  had  granted  letters  of  guarantee,  viz.,  72,887/.,  making 
a  total  of  266,220/.  In  reduction  of  this  sum,  it  was  estimated  there 
would  be  recovered  from  bills  in  the  Bank  75,000/.  in  six  months, 
and  on  Hughes  and  Hosking's  estate  70,000/.  in  twelve  months  — 
in  all  145,000/.  Besides  providing  for  these  liabilities,  the  Directors 
were  desirous  of  continuing  to  pay  a  dividend  of  8/.  per  cent,  on 
their  capital  to  the  shareholders  of  the  Company.  Upon  this  state- 
ment it  appears  to  have  been  considered  that  an  advance  of 
200,000/.  or  250,000/.  would  be  necessary,  and  as  this  was  a  larger 
sum  than  the  appellants  were  willing  to  supply,  it  was  agreed  that 
the  Superintendent  of  the  appellants'  Bank  should  apply  to  the 
Union  Bank  to  join  them  in  the  transaction. 

With  a  view  to  this  application,  a  memorandum  of  the  terms  on 
which  the  proposed  loan  was  to  be  made  was  drawn  out  by  the 
Superintendent  of  the  appellants'  Bank,  and  read  over  to  the 
Directors  of  the  Company.  This  memorandum  is  dated  the  1st 
of  March,  and  is  in  these  terms :  "  Memorandum.  1.  Bank  of 
Australia,  to  carry  on  their  own  concerns  and  those  of  Hughes 
and  Hosking,  J.  T.  Hughes  and  J.  Hosking,  which  they  will  now 
incorporate  with  their  own,  will  require  assistance  to  the  extent  of, 
say  250,000/.,  of  which  120,000/.  will  be  called  for  immediately, 
and  the  remainder  will  be  spread  over  the  five  or  six  ensuing 
*months.  2.  These  sums  they  propose  to  borrow  on  the  security 
of  their  own  acceptances,  at  the  rate  of  10/.  per  cent,  per  annum, 
and  consent  to  the  following  conditions :  '1.  To  cease  to  be  a  Bank 
of  issue,  deposit,  and  discount,  (except  for  the  reduction  of  bills 
now  held  by  themselves,)  and  their  future  payments  to  be  made  on 
cheques  on,  or  the  notes  of,  the  Banks  which  may  enter  into  the 
proposed  arrangement  with  them.  2.  To  furnish  a  copy  of  their 
share  list,  and  to  permit  no  transfers  without  the  consent  of  the 
said  Banks.  8.  Hughes  and  Hosking,  and  the  individual  partners, 
to  execute  a  deed  of  trust  to  the  Bank  of  Australia,  assigning  all 
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their  property,  and  restricting  themselves  from  incurring  further 
liabilities  of  any  description.  4.  Bank  of  Australia  to  incur  no 
further  liabilities  without  consent  of  said  Banks,  but  to  wind  up 
and  get  in  their  capital  as  a  Loan  Company.'  8.  The  assets  of  the 
Bank  of  Australia  consist  of — coin,  4,860Z. ;  bills  receivable, 
346,082/. ;  and  from  these  bills  the  estate  of  Hughes  and  Hosking, 
they  anticipate  that  they  will  recover  before  the  end  of  the  year 
140,000Z.  4.  All  sums  which  may  be  recovered  from  these  and 
other  sources,  the  Bank  of  Australia  engages  to  pay  over  to  the 
Banks  affording  assistance,  in  reduction  of  their  debt,  less  a  suffi- 
cient amount  to  pay  dividends  not  exceeding  8^.  per  cent,  per 
annum  on  their  paid-up  capital  of  220,000/.,  for  which  they  will 
pass  their  cheques  on  the  said  Banks."  We  take  these  facts  from 
a  letter  of  the  appellants,  put  in  evidence  by  the  respondent,  and 
to  which  they  referred  us  as  evidencing  the  real  nature  of  the 
transaction. 

Now,  it  was  contended  by  the  appellants,  that  this  memorandum 
could  not  be  looked  at,  inasmuch  as  it  was  a  mere  treaty  which 
resulted  in  a  certain  agreement.  We  quite  agree  it  cannot  be 
looked  at  for  the  ^purpose  of  construing  the  agreement ;  but  it  may 
be  looked  at  as  part  of  the  res  gestce,  for  the  purpose  of  judging  the 
circumstances  under  which,  and  the  objects  for  which,  the  loan  was 
required,  and  of  seeing  whether  there  is  any  ground  to  believe  that 
the  real  agreement  of  the  parties  was  purposely  concealed  or  mis- 
represented in  the  written  contract.  We  feel  bound,  however,  to 
say,  that  neither  in  the  documents  so  referred  to,  nor  in  any  other 
part  of  the  evidence,  do  we  discover  any  trace  of  misrepresentation 
or  concealment  of  facts,  or  any  ground  for  suspicion,  that  either 
the  appellants  or  the  Directors  of  the  Company  acted  otherwise  than 
with  perfect  good  faith  towards  the  shareholders.  The  Directors 
may  have  exceeded  their  authority;  they  may  have  entered  into 
stipulations  contrary  to  the  deed  under  which  they  acted,  but  we 
see  no  reason  to  doubt  that  they  did  what  they  considered  best  for 
the  Company. 

The  agreement  that  was  finally  made  between  the  appellants  and 
respondent's  Bank  is  contained  in  two  letters,  dated  the  27th  Feb- 
ruary, 1848,  and  the  2nd  March,  1843.  The  first  of  these  letters  is 
addressed  by  Mr.  Mackenzie,  the  Cashier  of  the  Bank  of  the 
Company,  to  Mr.  Hart,  the  Superintendent  of  the  appellants'  Bank, 
and  is  as  follows  :  "  Sib,  In  reference  to  the  communications  which 
have  taken  place  between  the  Directors  and  Cashier  of  this  institution 


The  Bank 
OF  Austra- 
lasia 
r, 
Breillat. 


[  •182  ] 


46 


1848.    P.  C.     6  MOOEE,  P.  C.  182—184. 


Tb-B. 


The  Bank 
OF  Austra- 
lasia 
r. 
Breillat. 


[  M83  ] 
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and  the  Bank  of  Australasia,  relative  to  the  intended  alteration 
in  the  business  of  this  Bank,  and  the  assistance  it  will  require  for 
the  purpose  of  meeting  its  immediate  liabilities,  I  am  directed  bv 
the  Board  to  communicate  to  you   their  resolution  of  calling  a 
meeting  of  the  proprietors  for  the  16th  of  March  next,  for  the 
purpose  of  making  the  necessary  arrangements  for  terminating  the 
business  of  this  Bank,  and  converting  it  into  a  Loan  CJompany, 
^with  a  view  to  the  security  of  its  outstanding  debts,  and  to  enable 
the  Bank  in  the  meantime  to  liquidate  its  engagements  without 
inconvenience  to  the  public.    I  am  desired  by  the  Directors  to 
acknowledge  and  thank  you  for  your  tender  of  assistance,  and  to 
accept  of  the  advance  of  the  Bank  of  Australasia  of  a  sum  not 
exceeding  150,000/.,  in  such  sums  as  may  from  time  to  time  be 
required,  on  the  security  of  the  acceptances  of  this  Bank,  at  three 
months'  date,  at  an  interest  of  101.  per  cent,  per  annum,  and  subject 
to  the  following  conditions :  First,  that,  on  or  before  the  Slst  of 
March  next,  this  Bank  shall  cease  to  be  a  Bank  of  issue,  and,  in 
winding    up    its    affairs,    all    future    payments    shall    be    made 
through  the  Bank  of  Australasia.     Secondly,  that  no  bills  shall  be 
discounted  by  the  Bank  after  that  date,  except  such  as  may  be 
required  to  renew  bills  now  held  by  the  Bank.     Thirdly,  that  no 
transfer  of  shares  or  stock  shall  be  made  without  the  consent  of 
the  Bank  of  Australasia.     Fourthly,  that  the  liabilities  incurred  by 
this  Bank  for  Messrs.  Hughes  and  Hosking,  and  for  Mr.   J.  T. 
Hughes,  be  covered  by  the  execution  by  them  of  such  trusts  to  the 
Bank  of  Australia  as  may  be  necessary  to  place  the  control  of  the 
affairs  of  the  firm   and   of  Mr.   J.   T.  Hughes  under  this  Bank 
to  meet  their  existing  obligations,  and  to  prevent  them  from  con- 
tracting new  ones,  without  the  consent  of  this  Bank,  and  that  the 
whole  of  their  future  business  during  the  continuance  of  the  trusts 
be  transacted  through  the  Bank  of  Australasia.    Fifthly,  that  the 
Bank  of  Australia  shall  not  incur  new  liabilities  without  the  consent 
of  the  Bank  of  Australasia."     Then  there  is  the  answer  of  the 
2nd  Macrh,  1843,  in  these  terms:  "  Sir,  I  beg  to  acknowledge  the 
receipt  this  morning  of  your  letter  of  the  27th  ult.,  communicating 
the  resolution  of  your  Board  to  call  a  meeting  of  proprietors  for  the 
*16th  instant,  for  the  purpose  of  making  arrangements  to  terminate 
the  transaction  of  business  by  your  establishment  as  a  Bank,  and  to 
convert  it  into  a  Loan  Company,  and  intimating  the  intention  of 
your  Directors  to  avail  themselves  of  the  assistance  of  the  Bank  of 
Australasia,  in  liquidating  their  current  engagements  to  an  extent 
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not  exceeding  150,000/.,  in  such  sums  as  may  from  time  to  time  be 
required,  on  the  security  of  the  acceptances  of  the  Bank  of 
Australia,  at  three  months'  date,  at  an  interest  of  10/.  per  cent, 
per  annum,  and  subject  to  the  conditions  therein  detailed  ;  and  in 
reply  I  beg  to  state,  that  this  establishment  is  prepared  to  meet  the 
requisitions  of  the  Bank  of  Australia  to  the  extent  and  on  the 
conditions  which  you  have  specified."  The  effect  of  these  letters 
we  shall  have  presently  to  consider. 

The  150,000/.  were  advanced  by  the  appellants,  on  the  footing  of 
these  letters :  and  according  to  the  orders  of  the  Directors  of  the 
Company,  in  the  months  of  March  and  April,  1848,  bills  or  notes, 
payable  at  three  months,  appear  to  have  been  given  for  the  amount. 
The  appellants  were  dissatisfied  with  the  mode  in  which  the 
Company  acted  with  respect  to  that  part  of  the  arrangement  which 
related  to  the  affairs  of  Hughes  andHosking,  and  some  correspondence 
took  place  between  the  parties  on  the  subject.  Into  the  details  of 
this  correspondence  it  is  unnecessary  to  enter,  though  some  passages 
of  the  letters  are  material,  and  will  be  afterwards  referred  to.  It 
may,  however,  be  observed  upon  this  correspondence,  that  while  it 
contains  suggestions  on  the  part  of  the  Company,  that,  by  means 
of  the  arrangement,  the  appellants  had  obtained  a  great  advantage, 
by  securing  the  payment  of  their  debts  from  Hughes  and  Hosking, 
we  find  no  suggestion  of  any  unfairness  or  even  harshness  on  the 
part  of  the  *appellants,  or  reference  to  the  stoppage  of  the  banking 
business  of  the  Company.  When  the  securities  originally  given  for 
the  advances  made  by  the  appellants  became  due,  they  were  renewed 
for  another  period  of  three  months. 

In  October,  1843,  a  change  having  taken  place  in  the  direction  of 
the  Company,  and  a  new  Chairman  (Mr.  Norton)  having  been 
appointed,  it  was  thought  necessary  to  apply  to  the  Banks  which 
had  rendered  the  required  assistance,  and  amongst  the  rest  to  the 
appellants,  for  the  further  advance  of  10,000/.,  and  an  additional 
indulgence  of  twelve  months  for  the  payment  of  the  advances 
already  made.  On  the  9th  of  October,  1843,  the  Cashier  of  the 
Company  addressed  the  following  letter  to  Mr.  Falconer,  at  that 
time  the  Manager  of  the  appellants'  Bank :  "  Dbar  Sir, — Referring 
to  my  conversation  with  you  this  day,  I  am  instructed  to  lay  before 
you  the  following  statement  and  proposition :  You  are  aware  that 
the  Board  have,  agreeably  to  the  recommendation  of  a  public 
meeting,  adopted  such  arrangements  as  are  most  likely  to  lead  to  a 
satisfactory  result  in  winding  up  the  affairs  of  the  Bank.     The 
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management  have  carefully  gone  over  the  assets  and  liabilities,  and 
taken  the  general  position  of  the  Bank  under  review ;  and  they  are 
convinced  that  it  is  a  duty  they  owe  to  your  institution  as  well  as 
to  their  own  proprietors,  to  request  from  other  institutions  such 
temporary  assistance  as  will  enable  them  to  devote  the  whole  of 
their  energies  to  the  realisation  of  the  varied  and  valuable  assets 
under  their  management,  and,  at  the  same  time,  to  accumulate  an 
accession  of  capital  by  means  of  calls  upon  the  proprietors.  The 
sum  which  they  conceive  will  be  necessary  for  this  purpose  they 
trust  will  be  considerably  less  than,  or  at  all  events  will  not  exceed, 
*  10,0002.,  and  for  this  amount  they  are  desirous  of  opening  credit 
with  your  institution  and  the  Union  Bank  of  Australia  in  equal 
portions.  If  this  can  be  obtained,  it  is  intended  to  obtain  the  con- 
sent of  the  other  Banks  to  hold  over  the  obligations  in  their  hands 
for  the  period  of  one  year,  and  the  realisations  in  the  interim  will 
be  applied,  in  the  first  instance,  to  the  repayment  of  the  sums  to  be 
drawn  from  the  accounts  now  to  be  opened.  I  have  most  seriously 
to  urge  your  favourable  consideration  of  the  proposition.  That 
there  are  assets  belonging  to  this  institution  of  the  most  valuable 
description  is  indisputable,  and  if  time  is  allowed  for  their  reaUsa- 
tion,  the  most  favourable  results  may  be  anticipated;  but  if  its 
affairs  are  to  be  thrown  into  that  chaos  which  must  result  from 
inability  to  meet  present  pressure,  the  consequence  will  be,  not 
only  to  this  institution  and  its  creditors,  but  to  the  colony,  and 
more  especially  to  the  monied  interests  of  the  colony,  fearful  to 
contemplate." 

After  some  negociation,  the  appellants  consented  to  allow  a 
further  term  of  twelve  months  for  the  payment  of  their  debt. 

On  the  30th  of  October,  1843,  the  existing  securities  held  by  the 
appellants  were  cancelled,  and  in  lieu  of  them  a  promissory  note 
was  given  for  154,000i.,  payable  on  demand,  signed  by  Mr.  Norton, 
the  Chairman,  on  behalf -of  the  Company. 

It  is  upon  this  note  that  the  action,  in  this  case,  is  brought. 

It  appears  that  in  the  interval  between  the  commencement  of 
these  transactions  in  February,  1843,  and  the  month  of  October, 
1844,  the  period  at  which  the  last-mentioned  promissory  note  was 
to  be  paid,  several  meetings  were  held  of  the  shareholders  of  the 
Company  who  thought  fit  to  attend.  We  have  no  very  distinct 
^evidence  of  what  took  place  at  some  of  these  meetings,  but  in  a 
letter  from  Mr.  M'Arthur,  the  then  Chairman  of  the  Company, 
dated  the  18th  of  May,  1843,  which  was  written  on  the  subject  of 
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the  complaint  against  the  Company,  as  to  Hughes  and  Hosking's 
affairs,  we  find  the  following  passage :  "  Could  these  objects  be 
effected,  this  Board  does  not  apprehend  that  a  further  advance  to 
an  amount  worthy  of  much  consideration  would  be  required ;  but, 
after  the  investigations  which  have  taken  place  at  two  meetings  of 
the  proprietors  of  this  Bank,  held  in  pursuance  of  the  pledge  con- 
tained in  our  letter  to  you,  of  the  27th  of  February  last,  and  the 
resolutions  of  the  proprietors  thereon,  they  feel  that  they  are  too 
much  fettered  to  undertake  the  execution  of  the  trust.  The  interest 
of  this  Bank  is,  however,  too  deeply  concerned  in  the  stability  of 
Messrs.  Hughes  and  Hosking  not  to  ensure  their  earnest  co-operation 
in  its  management  and  execution."  We  think  the  necessary 
inference  is,  that  at  these  meetings,  the  arrangements  intended  to 
be  made  with  the  appellants  were  communicated  to  the  shareholders, 
and  no  step  to  prevent  their  completion  appears  to  have  been  taken 
either  by  any  single  shareholder,  either  by  any  legal  proceeding,  or 
by  any  notice  or  communication  either  to  the  Directors,  or  to  the 
appellants. 

We  have  evidence  of  what  passed  at  two  subsequent  meetings, 
one  in  the  month  of  September,  1848,  and  the  other  in  the  month 
of  Januar}',  1844.  In  the  accounts  submitted  to  the  shareholders 
at  the  first  of  these  meetings,  a  full  statement  appears  to  have  been 
made  of  the  debts  and  assets  of  the  Company,  including  among  the 
debts,  the  acceptances  on  account  of  the  appellants'  Bank  for 
158,357^.  16^.  6d.  At  the  latter  of  these  meetings,  a  statement  was 
laid  *  before  the  parties  present,  of  the  arrangement  with  the  Bank  in 
the  preceding  October,  and  among  the  other  liabilities  of  the 
Company  the  promissory  note  for  154,000Z.  in  favour  of  the 
appellants  is  mentioned. 

At  each  of  those  meetings  the  Directors  proposed  calls  to  meet 
the  existing  liabilities  ^  the  Company,  which  included  the  debt  of 
the  appellants,  and  at  both,  the  reports  of  the  Directors  were 
adopted. 

A  further  meeting  seems  to  have  been  held  in  June,  1844,  though 
it  does  not  appear  what  was  the  result.  But  on  the  6th  of  August, 
1844,  a  resolution  was  passed  by  the  shareholders  repudiating  the 
debt.  This  resolution  was  communicated  to  the  appellants,  and  was 
in  these  terms:  **That  the  loan  negotiated  between  the  Bank  of 
Australasia,  the  former  Directors  of  this  Bank,  and  Messrs.  Hughes 
and  Hosking,  is  not  binding  on  the  proprietary  of  this  Bank ;  and 
that  the  Board  of  Directors  be  hereby  instructed  to  defend  any 
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action  that  the  Bank  of  Australasia  may  bring  for  the  recovery  of 
the  same." 

Payment  of  the  note  was  demanded  in  October,  1844,  and  was 
refused ;  and  on  the  26th  of  November,  1844,  the  present  action 
was  commenced.  It  came  on  for  trial  on  the  27th  of  March,  1845 ; 
and  the  jury,  being  unable  to  agree,  were  discharged,  according  to 
the  provisions  of  a  Colonial  Act.  It  was  afterwards  tried  at  Bar,  the 
trial  beginning  on  the  23rd  of  June,  and  terminating  on  the  4th  of 
August,  when,  after  much  discussion,  the  verdict  was  found  for  the 
plaintiffs,  subject  to  the  opinion  of  the  Court,  whether  upon  the 
facts  proved  the  plaintiffs  were  entitled  to  recover,  and  the  whole  to 
be  without  prejudice  to  either  party's  right  to  appeal.  Of  the 
three  Judges  present,  one,  the  Chief  Justice,  was  of  opinion  in 
favour  of  the  plaintiffs ;  the  two  other  *  Judges  were  of  a  different 
opinion,  and  the  verdict  and  judgment  were  accordingly  entered  for 
the  defendant  (the  respondent)  with  costs  of  the  action,  which 
appear  to  have  been  recovered  from  the  appellants.  From  this 
judgment  the  present  appeal  is  brought. 

We  intimated,  during  the  argument  of  the  appeal,  a  strong 
opinion  that  the  effect  of  the  arrangement  made  at  the  trial  was  to 
leave  the  whole  matter  to  the  consideration  of  the  Judges,  who 
were  to  draw  what  they  considered  the  proper  inference  from  the 
evidence,  and  apply  the  law  to  the  facts  so  proved  ;  that  the  whole 
matter  was,  in  like  manner,  open  to  this  Court,  on  the  appeal,  and 
that  we  had  sufficient  materials  to  enable  us  to  deal  with  it.  To 
that  opinion  we  still  adhere.  The  question,  therefore,  is,  whether, 
applying  the  law  to  the  evidence  in  the  cause,  the  Court  below  has, 
or  has  not,  come  to  a  right  conclusion. 

The  appellants  have  a  clear  pHmd  facie  case  :  the  nole  is  signed 
on  behalf  of  the  Company,  by  an  officer  who  had  authority  to  sign 
bills  and  notes  on  their  behalf,  and  the  any)unt  of  the  promissory 
note  was  advanced  to  persons  professing  to  borrow  and  receive  it 
for  the  benefit  of  the  Company. 

The  defence  is,  that  the  persons  borrowing  had  no  authority  to 
borrow  mpney  on  behalf  of  the  Company,  under  any  circumstances, 
but,  at  all  events,  not  under  the  circumstances,  and  for  the  purposes 
appearing  in  this  case,  and  that  the  lenders  had  notice  of  such  want 
of  authority  when  they  made  their  advances. 

Much  discussion  took  place  at  the  Bar,  and  many  cases  were 
cited  with  reference  to  the  power  of  the  Directors  of  Joint  Stock 
Companies  to  bind  the  Company,  *by  borrowing  money  or  other 
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acts  ;  and  as  to  the  distinction  alleged  to  exist  between  the  powers 
of  such  Directors  and  the  authority  of  partners  in  ordinary  trading 
partnerships. 

It  does  not  appear  to  us  to  be  necessary,  in  this  case,  to  enter 
into  any  consideration  of  the  general  doctrine,  and  we  think  it 
better  to  abstain  from  making  any  observations  upon  it.  Here  the 
shareholders  of  the  Company  had  executed  a  deed  defining  the 
purposes  of  the  partnership,  and  the  mode  in  which  it  was  to  be 
carried  on.  The  corporation  had  notice  of  this  deed ;  and,  indeed, 
had  a  copy  of  it  in  their  possession  at  the  time  of  the  transaction 
in  question ;  and  we  must,  therefore,  look  to  this  deed,  in  order  to 
collect  the  extent  of  the  authority  intended  to  be  conferred  on  the 
Directors,  and  we  must  construe  it  with  reference  to  the  nature  of 
the  business  which  was  to  be  transacted,  and  the  purposes  which 
it  contemplated,  in  order  to  judge  what  powers  and  authorities  the 
law  would  imply  from  the  nature  of  the  office  conferred  on  the 
Directors,  and  how  far  those  powers  and  authorities  are  enlarged  or 
restricted  by  any  of  the  provisions  of  this  instrument. 

The  deed  is  dated  the  1st  of  May,  1833.  It  recites  a  previous 
deed  dated  in  1826,  by  which  a  Company  had  been  establislied  for 
a  term  of  seven  years,  which  it  was  now  intended  to  continue, 
with  increased  capital,  for  a  term  of  100  years,  **as  well  for  the 
purpose  of  discount  and  issuing  notes  and  bills,  and  lending 
monies  on  securities,  and  cash  accounts,  for  the  receiving  monies 
on  deposit  accounts,  for  the  safe  custody  of  monies,  and  securities 
for  monies,  for  the  general  public  accommodation  and  benefit,  as 
also  for  *transacting  and  negotiating  all  such  other  matters  and 
things  as  are  usually  done  and  performed,  relating  to  or  connected 
with  the  ordinary  business  of  banking." 

It  is  impossible  to  use  language  more  general  than  this;  the 
new  or  continuing  Company  was  to  carry  on  the  same  business, 
and  the  deed  proceeds  to  declare  the  rules  by  which  the  Company 
is,  in  future,  to  be  governed.  The  capital  is  to  consist  of  2,000 
shares,  a  number  which  seems  to  have  been  afterwards  increased, 
of  lOOZ.  each,  and  20Z.  are  to  be  paid  on  each  share  at  the  time  of 
signing  the  deed,  and  no  further  call  is  to  be  made  unless  the  same 
should  be  deemed  requisite  by  a  majority  of  the  members  present 
at  a  general  meeting  of  the  proprietors,  to  be  convened  for  that 
purpose  under  the  provisions  hereinafter  contained.  Provisions 
are  then  made  as  to  calls,  which  are  not  to  exceed  5  per  cent,  at 
any  one  time  upon  each  share,  nor  to  be  payable  at  less  distant 

4—2 


The  Bank 

OF   AUSTltA- 

LA8IA 

t. 

Breillat. 


[  •li'l  ] 


LABIA 

r. 

Brkillat. 


52  1848.     P.  C.     6  MOORE,  P.  C.  191—192.  [r.b. 

The  Bank  periods  than  one  month,  at  the  least,  from  the  time  at  which  every 
such  call  shall  have  been  notified  in  one  or  more  of  the  public 
newspapers.  Power  is  given  to  the  majority  of  the  proprietors  to 
increase  the  capital  either  by  the  issue  of  new  shares,  or  in  such 
other  manner  as  the  proprietors  may  deem  most  expedient ;  and 
no  proprietor  is  to  hold  above  100  shares,  unless  under  certain 
particular  circumstances. 

The  effect  of  these  provisions  is,  that  the  paid-up  capital  at  the 
commencement  of  the  partnership,  supposing  all  the  shares  were 
taken,  and  all  the  monies  paid,  would  be  40,000/. ;  that  no  further 
sum  could  be  called  in,  except  by  the  consent  of  the  majority  of  the 
members  present  at  a  general  meeting,  to  be  convened  for  the 
purpose :  that  several  weeks  must  elapse  before  any  money  could 
[  'i^z  ]  be  raised  by  any  calls,  *after  a  necessity  for  it  should  arise  ;  that 
the  shareholders  must  consist  of  a  great  number  of  persons  who 
might  be  scattered  over  different  parts  of  the  world ;  that  great 
difficulty,  therefore,  would  probably  exist  in  enforcing  payment  of 
calls,  and  that  10,000Z.  would  be  the  utmost  sum  that  could  be 
raised  at  one  time  by  these  means,  supposing  every  shareholder  to 
pay  his  quota. 

Then  follows  the  important  clauses  appointing  and  conferring 
powers  on  the  Directors.     The  38th  clause  is  as  foUow^s  :  "  That  for 
the  better  management  of  the  concerns  of  the  said  Company,  under 
and  in  conformity  to  the  provisions  hereinbefore  contained,  or  to 
be  hereinafter  provided  for,  and  for  securing  the  observance  thereof, 
the  same  shall  be  confided  to  the  care,  superintendence,  and  manage- 
ment of  eleven  members,  to  be  so  qualified,  elected,  and  appointed, 
and  with  such  authority  and  powers  as  are  hereinafter  declared, 
which  said  members  shall  be  and  act  as  Directors  of  the  concerns 
of  the   said   Company."     The  51st  clause  declares,  "that  such 
Board   of  Directors   shall  have,  and   they  are   hereby  expressly 
invested   with,  full   power  and  authority   to   superintend,  order, 
conduct,  regulate  and   manage  all  and  singular  the  affairs  and 
business  of  the  said  Company,  to  the  best  of  their  discretion  and 
judgment,  under  and   subject    to  the  provisions  hereinafter  con- 
tained."    The  53rd  clause  declares,  ''  that  such  Board  of  Directors 
shall,  or  lawfully  may,  from  time  to  time,  devise  and  make  such 
provisions,  rules,  orders,  and  regulations,  touching  the  government, 
carrying  on,  and  management  of  the  affairs  of  the  said  Company, 
the  same  not  being  repugnant  to  the  general  rules  and  regulations 
herein  contained,  as  they  shall  think  expedient." 
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It  would  be  difficult  to  devise  a  form  of  words  conveying  more 
extensive  powers  of  management,  and  a  larger  discretion  in  the 
Directors  in  the  conduct  of  any  business,  than  is  found  in  these 
clauses ;  the  only  restriction  is,  they  are  to  be  subject  to  the  pro- 
visions after  contained.  The  effect,  we  think,  is,  to  confer  on  these 
Directors  all  the  powers  of  managing  partners  in  ordinary  partner- 
ships of  a  similar  character,  unless  there  is  something  in  the 
subsequent  clauses  of  the  deed  restricting  those  powers. 

First,  then,  is  the  power  of  borrowing  money  for  the  purposes  of 
the  partnership,  one  of  the  powers  which  belong  to  a  partner  in 
ordinary  Banks?  and,  secondly,  if  so,  is  there  any  restriction 
expressed,  or  to  be  inferred,  from  the  deed  ? 

The  general  power  of  partners  in  ordinary  trading  partnerships, 
and  the  restrictions  upon  such  powers,  appear  to  us  to  be  stated 
with  great  accuracy  by  Mr.  Justice  Story,  in  his  Treatises  on 
Partnership,  and  on  Agency,  and  we  willingly  adopt  his  language. 
In  the  latter  of  these  works,  chap.  vi.  sections  124  and  125,  the  law 
is  thus  stated :  S.  124.  **  Every  partner  is,  in  contemplation  of 
law,  the  general  and  accredited  agent  of  the  partnership ;  or,  as  it  is 
sometimes  expressed,  each  partner  is  propositus  imjotiis  societatis ; 
and  may,  consequently,  bind  all  the  other  partners  by  his  acts,  in 
all  matters  which  are  within  the  scope  and  objects  of  the  partner- 
ship. Hence,  if  the  partnership  be  of  a  general  commercial  nature, 
he  may  pledge  or  sell  the  partnership  property ;  he  may  buy  goods 
on  account  of  the  partnership;  he  may  borrow  money,  contract 
debts,  and  pay  debts  on  account  of  the  partnership ;  he  may  draw, 
make,  sign,  indorse,  accept,  transfer,  negotiate,  and  procure  to  be 
discounted,  promissory  notes,  bills  *of  exchange,  cheques,  and  other 
negotiable  paper,  in  the  name  and  on  account  of  the  partner- 
ship." S.  126.  "  The  restrictions  of  this  implied  authority  of 
partners  to  bind  the  partnership  are  apparent  from  what  has 
been  already  stated.  Each  partner  is  an  agent  only  in  and  for  the 
business  of  the  firm  ;  and,  therefore,  his  acts  beyond  that  business 
will  not  bind  the  firm.  Neither  will  his  acts  done  in  violation  of 
his  duty  to  the  firm,  bind  it,  when  the  other  party  to  the  transaction 
is  cognizant  of,  or  co-operates  in  such  breach  of  duty  "  (i). 

That,  in  ordinary  trading  partnerships,  the  power  of  borrowing 

money  for  partnership  purposes  exists,  and  that  bills  or  notes  given 

by  one  of  the  partners  in  the  partnership  firm,   for  money  so 

borrowed,  will  bind  the  firm,  is  too  clear  to  require  any  authority  (2). 

(1)  See  Partnership  Act,  1890,  as.  5-8.  (2)  Ihid,  s.  5,  (c)  (/). 
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It  is  treated  as  clear  law  from  the  case  of  Lane  v.  Williams  (i)  to 
that  of  Thickuesse  v.  Bromiloic  (2). 

Then,  is  the  nature  of  a  banker's  business  such  as  to  exclude  the 
power,  from  want  of  occasion  for  its  exercise  ?  Quite  the  contrary. 
The  nature  of  a  banker's  business,  especially  if  the  Bank  be  one 
both  of  issue  and  deposit,  necessarily  exposes  him  to  sudden  and 
immediate  demands,  which  may  be  to  the  extent  of  a  large  pro- 
portion of  his  debts,  while  his  profits  are  to  be  made  in  employing 
his  own  monies  and  those  entrusted  to  him  in  discounting  bills,  in 
loans,  and  other  modes  of  investment.  It  is  impossible  that  he 
should  always  have  his  assets  in  such  a  state  as  to  be  applicable 
immediately  to  the  payment  of  all  demands  which  may  be  made 
upon  him;  and  if  a  partner  has  no  power,  under  such  circum- 
stances, to  borrow  money  for  the  partnership,  either  the  assent  of 
each  individual  member  must  be  obtained,  which  *may  often  be 
impracticable,  or  the  concern  must  be  ruined. 

We  have  no  doubt  at  all,  therefore,  that,  in  ordinary  banking 
partnerships,  such  power  exists,  and  that  the  Directors,  by  the 
terms  of  their  appointment,  had  all  the  general  powers,  and  among 
the  rest,  the  power  of  borrowing,  unless  such  power  is  excluded  by 
other  provisions  of  the  deed.  Is  there,  then,  anything  in  this  deed 
which  excludes  it?  We  find  nothing  having  such  a  tendency,  but 
much  to  a  contrary  effect.  The  Directors  have  the  power  of  con- 
tracting debts  and  binding  the  Company  to  any  amount,  by  issuing 
notes,  receiving  deposits,  drawing,  accepting,  and  endorsing  bills ; 
and  they  might,  therefore,  in  these  modes,  subject  the  Company  to 
liabilities  to  any  extent. 

On  the  other  hand,  if,  according  to  the  respondent's  argument, 
no  monies  could  be  borrowed  to  meet  those  liabilities,  the  money 
must  be  raised  by  calls ;  and  yet  if  they  are  to  be  raised  by  calls, 
it  is  obvious,  from  the  provisions  before  referred  to,  that  the 
Company  might  be  ruined  long  before  sufecient  funds  could  be 
raised,  although  it  might  have  assets  not  immediately  capable  of 
being  realised  or  converted,  to  a  much  larger  amount  than  all  its 
liabilities. 

The  54th  clause  provides,  **  that  such  Board  of  Directors  shall 
have,  amongst  other  things,  the  entire  management  and  control  of 
the  lending  of  monies  on  bills,  notes,  bonds,  mortgages,  and  other 
securities."  The  55th  declares,  **that  such  Board  of  Directors 
shall,  from  time  to  time,  settle  and  determine,  in  whose  name  or 
(1)  2  Vern.  277.  (2)  37  R.  E.  752  (2  Cr.  &  J.  425). 


VOL.  Lxxix.]    1848.     P.  C.     6  MOORE,  P.  C.  195—197.  65 

names,  all  securities  that  shall  be  entered  into,  by  or  on  behalf  of    Thr  Bank 
the  Company,  or  by  or  on  behalf  of  any  person  or  persons  transact-        lasia 
ing  or  negotiating  any  matter  or  ♦business  whatever  therewith,     brkillat. 
shall  be  taken  and  given."  [  •196  ] 

Now,  this  applies  to  transactions  in  which  the  Company  either 
receive  or  give  securities ;  the  securities  which  they  are  to  receive 
clearly  extend  to  monies  lent  by  them ;  and  the  securities  which 
they  are  to  give,  may,  we  think,  with  equal  reason,  be  held  to 
extend  to  monies  borrowed  by  them.  Upon  this  part  of  the  case, 
we  can  entertain  no  doubt.  The  real  question  is,  whether  there  is 
anything  in  the  circumstances  under  which  the  loan  was  made, 
which  shows  that  it  was  not  borrowed  for  partnership  purposes,  or 
was  borrowed  by  the  Directors  in  violation  of  their  duty  to  the 
shareholders.  It  is  contended  by  the  respondent,  that  this  loan 
was  made  on  the  condition  of  the  Bank  terminating  its  business, 
and  for  the  purpose  of  enabling  the  Directors  to  terminate  and 
convert  the  Company  into  a  partnership  for  a  different  purpose ; 
that  the  Directors  had  no  authority  to  terminate  the  concern,  or  to 
form  such  Company ;  that  the  money  was  advanced  to  pay  debts  of 
Hughes  and  Hosking,  to  which  the  Company  were  not  liable,  and 
that  there  were  conditions  attached  to  the  loan,  to  which  the 
Directors  had  no  authority  to  assent,  viz.,  restraint  of  the  transfer 
of  shares  contrary  to  the  terms  of  the  deed,  and  the  assumption  of 
the  affairs  of  Hughes  and  Hosking.  It  is  said  that  the  appellants 
imposed  these  conditions,  and  are  affected  with  notice  of  these 
purposes,  and  are,  therefore,  not  entitled  (whatever  may  have  been 
their  rights  against  individuals)  to  recover  from  the  Company  the 
amount  of  the  monies  which  they  have  advanced.  It  is  perfectly 
true,  that  if  a  person  lends  money  to  a  partner,  for  purposes  for 
which  he  has  no  authority  to  borrow  it  on  behalf  of  the  partnership, 
*the  lender  having  notice  of  that  want  of  authority,  cannot  sue  the  [  *J97  ] 
firm;  and  this  is,  in  truth,  the  whole  effect  of  a  decision,  much 
relied  upon  at  the  Bar,  of  Fisher  v.  Taylor  (1).  On  the  other  hand, 
if  money  be  lent  to  a  partner  for  purposes  for  which  he  has 
authority  to  borrow,  it  is  a  very  different  question,  whether  it  is  a 
bar  to  the  recovery  of  the  money  which  has  been  applied  to  the  use 
of  the  partnership,  that  the  borrower  has  entered  into  additional 
engagements  on  behalf  of  his  partners,  beyond  his  authority,  and 
by  which,  therefore,  they  are  not  bound. 

The  question  here,   then,  is,   what  is  the  real  nature  of  the 

(1)  62  R.  R.  84  (2  Hare,  218). 
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transaction  which  has  taken  place  ?  It  may  be  admitted  that  the 
Directors,  without,  or  even  with,  the  consent  of  the  majority  of  the 
shareholders,  had  no  authority  to  convert  the  Banking  Company 
into  a  Company  for  totally  different  purposes,  and  that  money 
borrowed  for  the  purpose  of  such  conversion,  with  notice  on  the 
part  of  the  lender,  would  not  form  a  debt  of  the  Company.  It  may 
be  further  admitted,  that  no  restraint  on  the  transfer  of  shares  in 
the  Company  could  be  lawfully  imposed  by  the  Directors  without 
the  assent  of  the  majority  of  the  shareholders.  But  it  by  no 
means  follows,  that  the  Directors  had  no  authority  at  their  discre- 
tion to  discontinue  the  business  of  the  Bank,  or  to  restrict  it  to 
certain  portions  of  the  business  originally  contemplated,  if  they 
thought  such  conduct  essential  to  the  interests  of  the  shareholders. 
Such  a  power  seems  necessarily  implied  in  the  exclusive  power  of 
management,  in  the  power  of  determining  what  transactions  should 
be  entered  into,  what  notes  issued,  what  deposits  received,  what 
bills  discounted,  or  loans  made.  A  contrary  construction  would  be 
attended  with  the  most  serious  ^consequences.  It  is  said  that  the 
business  could  only  be  discontinued  by  the  vote  of  the  majority  of 
the  proprietors  under  the  73rd  clause ;  so  that,  unless  a  majority 
of  the  proprietors  could  be  brouglit  together  in  person,  or  by  their 
attornies,  the  business  was  to  continue  for  100  years,  and  never 
could  be  concluded  but  by  bankruptcy  or  insolvency.  But,  even  if 
the  majority  should  be  got  together,  it  is  only  at  intervals  of  ten 
years  that  the  power  of  dissolution  exists ;  so  that,  except  at  the 
decennial  periods,  the  business  could  not  be  discontinued  so  long 
as  one  individual  shareholder  refused  his  assent,  or  was  incapable 
of  consenting,  or  could  not  be  found.  The  business  must  go  on  till 
each  individual  shareholder  might  be  ruined.  For  it  is  to  be 
observed,  that  it  by  no  means  follows,  that  the  creditors  would 
have  recourse  to  a  commission  of  bankruptcy ;  they  have  a  right 
to  recover  their  debts  from  each  individual  shareholder. 

We  think,  therefore,  that  the  discontinuance  of  the  business  of 
the  Bank,  if  the  Directors  thought  it  necessary  or  expedient,  was 
within  their  authority ;  and  that  they  had  authority  to  borrow 
money  for  the  purpose  of  discharging  the  existing  engagements, 
and  prolonging  the  business  till  the  assets  could  be  realized,  and 
the  concern  wound  up  with  the  least  injury  to  the  Company. 

If  they  had  this  authority,  it  is  quite  unnecessary  to  consider 
whether  they  exercised  it  discreetly  or  otherwise,  whether  the  loan 
which  they  contracted  was  on  hard  terms  or  otherwise. 
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The  appellants  had  a  right  to  annex  such  terms  as  they  thought     The  Bank 
proiier  to  their  advance.     If  any  of  those  terms  were  ultra  vires  of        l^^sia 
the  Directors,  they  could  not  be  enforced,  and  so  far  the  lenders     r^ki'/j^^t. 
might  lose  the  advantage  *for  which  they  had  stipulated.     The       [•lag] 
coriK)ration  stood  in  no  relation  of  trust  or  confidence  to  the  share- 
holders of  the  Company.    It  had  a  right  to  make  the  best  bargain 
which   it  could ;  and   the  only  question  is,  was  the  purpose  for 
which  the  money  was  lent,  a  legitimate  purpose  of  the  partnership  ? 
It   appears   to   us,  that   the  purposes  for  which  the  money  was 
borrowed,  was  not  to  increase  the  permanent  capital  of  the  Com- 
pany, not  to  enable  the  Directors  to  engage  it  in  new  concerns 
beyond  the  provisions  of  the  deed,  and  contract  new  liabilities,  but 
to  enable  it  to  discharge  liabilities  already  contracted,  and  to  afford 
it  time  for  the  realization  of  its  assets. 

In  a  letter  of  the  appellants,  of  the  15th  of  May,  1843,  to  the 
respondents'  Bank,  put  in  evidence  by  the  defendant,  the  transac- 
tion is  stated  to  have  commenced  in  a  representation  by  the 
Directors  of  the  Company,  "  of  the  evils  which  would  result  to  the 
community  generally,  and  to  an  institution  having  so  large  a  stake 
m  its  prosperity,  as  the  Bank  of  Australasia  in  particular,  from  a 
sus[>ension  of  the  payment,  either  by  the  Bank  of  Australia,"  or  by 
the  firm  of  Hughes  and  Hosking.  In  the  statement  on  the  21st  of 
February,  already  referred  to,  the  advance  is  stated  as  asked  to  the 
extent  of  113,648/.,  in  order  to  meet  the  circulation  and  deposits 
of  the  Bank  of  Australia ;  for  its  acceptances  on  behalf  of  Messrs. 
Hughes  and  Hosking,  80,145Z. ;  for  acceptances  of  Hughes  and 
Hosking,  for  a  great  part  of  which  the  Bank  had  given  guarantee, 
72,387/.,— in  all  266,000/.  The  letter  of  the  27th  February,  1843, 
refers  to  the  communications  which  had  taken  place  between  the 
Directors  and  Cashier  of  the  institution  and  the  Bank  of  Australasia, 
*' relative  to  the  intended  alteration  in  the  business  of  the  Bank, 
and  the  assistance  it  will  ^require  for  the  purpose  of  meeting  its  [*20)] 
immediate  liabilities."  The  answer  of  the  2nd  of  March,  speaks  of 
this  letter  as  *'  intimating  the  intention  of  your  Directors  to  avail 
themselves  of  the  assistance  of  the  Bank  of  Australasia  in  liqui- 
dating their  current  engagements  to  an  extent  not  exceeding 
150,000/."  These  letters  show,  very  distinctly,  for  what  purpose 
this  money  was  borrowed,  and  they  are  confirmed  by  all  the  other 
documents  in  the  case. 

It  appears  that  this  advance  was  not  sufficient  for  the  purpose, 
and  it  is  stated  in  Mr.  Macarthur's  letter  of  the  18th  of  May,  184B, 
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that  a  committee  of  the  Directors  waited  on  Mr.  Falconer,  and 
"  explained  to  him  the  state  of  their  affairs,  and  also  the  difficulty 
this  Bank  laboured  under  in  obtaining  sufficient  funds  to  meet 
its  deposits  and  notes  in  circulation,  and  requesting  a  further 
advance."  This  view  of  the  case  is  strongly  confirmed  by  the 
statement  submitted  to  the  shareholders  in  September,  1843,  and 
January,  1844,  and  it  is  not  opposed  by  any  evidence  whatever. 

But  then  it  is  said,  that  if  the  money  was  advanced  to  discharge 
existing  liabilities,  a  part  of  those  liabilities  consisted  of  obligations 
contracted  for  Hughes  and  Hosking,  a  part  of  which  the  Company 
was  not  liable  to  pay,  and  other  part  of  which  consisted  of  debts  to 
the  appellants,  who  by  means  of  this  transaction  obtained  payment 
of  demands  which  otherwise  would  have  remained  unsatisfied. 

The  Judges  of  the  Court  below  appear  to  have  been  unanimous 
in  the  opinion,  that  there  was  nothing  whatever  in  these  objections ; 
that  there  was  no  proof  of  any  unfair  dealing  by  the  appellants,  or  of 
improper  advances  being  obtained  by  them  in  respect  of  the  debts 
of  Hughes  and  Hosking  ;  and  we  are  entirely  of  the  same  opinion. 
It  is  said,  that  a  part  of  the  debts  of  ^Hughes  and  Hosking  were 
guaranteed  by  the  Directors  on  behalf  of  the  Company,  and  that 
the  Directors  had  no  power  to  give  such  guarantees ;  whether  they 
had  or  not,  might  depend  on  the  circumstances  under  which  they 
were  given ;  but  it  would  be  extravagant  to  hold,  that  the  appellants, 
lending  their  money  to  enable  the  Company  to  meet  its  engage- 
ments, were  bound  by  this  circumstance  to  see  to  the  nature  of 
those  engagements. 

Then,  if  the  money  was  borrowed  bond  fide  by  the  Directors,  for 
the  purposes  of  the  partnership  and  within  the  limits  of  their 
authority,  and  was  advanced  bond  fide  by  the  appellants  for  those 
purposes,  and  applied  to  the  legitimate  purposes  of  the  partnership, 
all  of  which  facts,  for  the  reasons  already  alleged,  we  consider  as 
proved ;  can  the  liability  to  repay  the  money  be  discharged, 
because  to  the  engagement  to  repay,  are  adjected  other  engage- 
ments by  the  Directors,  some  of  which  we  will  assume  to  have  been 
ultra  vires  ?  From  PigoVs  case  (i),  to  the  latest  authorities,  it  has 
always  been  held  that,  when  there  are  contained  in  the  same 
instrument  distinct  engagements  by  which  a  party  binds  himself  to 
do  certain  acts,  some  of  which  are  legal,  and  some  illegal,  at 
common  law,  the  performance  of  those  which  are  legal  may  be 
enforced,  though  the  performance  of  those  which  are  illegal  cannot. 

(1)  6  Co.  Rep.  26. 


VOL.  Lxxix.]    1848.    P.  G.    6  MOORE,  P.  C.  201— 


59 


Here,  in  our  opinion,  the  Directors  had  power  to  borrow  the  money 
for  the  Company,  and  of  course  power  to  bind  the  Company  for  the 
engagement.  They  did  so  bind  them,  and  they  engaged  that  the 
Company  should  do,  in  addition,  certain  other  acts,  and  which  we 
assume  that,  without  their  consent,  the  Company  could  not  be 
compelled  to  do.  The  engagements  are  entirely  distinct.  Can  the 
shareholders  say,  because  we  cannot  be  compelled  to  *perform 
those  engagements  to  which  the  Directors  had  no  authority  to  bind 
us,  therefore,  we  will  not  perform  those  engagements  to  which 
they  had  authority  to  bind  us  ?  The  Company  cannot  have  all  the 
benefit  for  which  they  agreed  to  advance  the  150,000i.,  therefore 
they  shall  not  even  have  their  money  ?  We  think  not :  the  only 
consequence  would  be,  that  those  stipulations  which  are  ultra 
vires  of  the  Directors  could  not  be  enforced;  and  if  the  object 
of  the  present  action  were  to  enforce  them,  or  to  recover  damages 
for  a  breach  of  them,  it  would  be  necessary  to  examine  them 
more  particularly  than  the  view  which  we  take  of  the  case, 
requires. 

Upon  the  whole,  therefore,  we  are  of  opinion,  without  reference 
to  the  questions  of  acquiescence  by  the  Company,  that  the  plaintiffs 
in  the  action,  the  present  appellants,  are  entitled  to  recover,  and 
that  the  verdict  ought  to  be  entered  in  their  favour.  If  we  had 
come  to  a  different  conclusion,  on  this  part  of  the  case,  as  did  the 
majority  of  the  Court  below,  we  should  have  found  it  necessary  to 
examine  very  closely  the  evidence  in  the  cause  with  respect  to 
communications  made  to  the  shareholders,  both  during  the  trans- 
action and  after  its  completion,  and  to  consider  very  carefully  what 
might  be  the  efifect  of  the  conduct  of  the  shareholders,  of  what  they 
did  and  what  they  omitted  to  do,  having  regard  to  all  the  provisions 
of  this  deed  and  the  rules  of  law  which  may  be  applicable  to  Com- 
panies of  this  description.  While  we  cannot  express  too  strongly  our 
sense  of  the  care,  industry,  and  the  learning  which  the  Judges  of 
the  Court  below  have  applied  to  the  case  generally,  we  think  it  right 
to  say,  that  they  appear  to  have  passed  over  this  part  of  the  case 
more  lightly  than  its  importance  perhaps  deserved. 

Our  report  to  her  Majesty  will  be,  that  the  verdict  of  the  Court 
below  ought  to  be  reversed,  and  that  the  judgment  ought  to  be 
entered  in  the  Court  below  for  the  plaintiffs.  The  appellants  will 
of  course  have  the  costs  of  the  action  below,  and  there  will  be  no 
costs  given  of  the  appeal  here. 
The  minute  of  the  report  of  their  Lordships  having  been  drawn 
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Thk  Bank  up,  it  was  proposed  to  "reverse  the  judgment  of  the  Court  bel<>'i\, 
LABIA  ^^^  order  that  judgment  to  be  entered  up,  as  of  the  date  of  the 
original  judgment,  for  the  amount  found  due  by  the  verdict  and 
costs,  and  that  the  amount  of  subsequent  interest,  at  the  same  rate 
at  which  it  is  calculated  by  the  verdict,  be  paid  by  the  respondent 
to  the  appellants."  The  respondent  objected  to  the  proposed  order, 
as  to  the  allowance  of  interest,  and  their  Lordships  directed  the 
case  to  be  argued  upon  that  point,  by  one  counsel  on  each  side. 

1848.  Mr.  M.  D.  Hill,  Q.C.,  for  the  respondent : 

^y;ri7  13(l). 

There  is  no  mention  of  subsequent  interest  being  allowed,  in  the 

judgment  of  your  Lordships.  The  proposed  order  involves  two 
grounds  for  consideration.  First,  I  contend  that  this  Court  has 
no  power  to  give  interest,  as  proposed :  and,  secondly,  if  it  has  i\ 
discretion  to  allow  interest,  according  to  the  course  and  practice  of 
the  Court,  it  ought  not  to  be  exercised.  In  the  first  place,  tliis 
Court,  as  a  court  of  appeal,  has  no  greater  original  power  than  the 

[  •204  J  Supreme  Court  at  Sydney  had,  *and  that  Court  could  not  order 
the  judgment  to  bear  interest.  By  the  1  &  2  Vict.  c.  110, 
judgment-debts  in  England  carry  interest;  but  that  statute  lias  not 
been  extended  to  or  adopted  in  New  South  Wales,  and,  therefore, 
cannot  operate,  as  it  forms  no  part  of  the  law  of  the  colony.  There 
are  three  Imperial  statutes,  by  which  the  power  of  making  laws,  in 
New  South  Wales,  are  regulated.  First,  by  the  4  Geo.  IV.  e.  %, 
a  Legislative  Council  is  established,  with  power  of  making  laws  for 
the  government  of  the  colony  ;  secondly,  by  the  statute,  9  Geo.  IV. 
c.  83,  all  the  laws  of  England,  which  were  then  applicable,  art 
imported  into  the  colony;  and  thirdly,  the  5  &  6  Vict.  c.  70, 
shows  what  subsequent  Acts  of  the  Imperial  Parliament  are  to  K- 
adopted  by  the  Legislature  of  New  South  Wales, 

(Lord  Campbell  :  The  proposed  order  respecting  interest  is  not 
founded  upon  the  notion,  that  the  1  &  2  Vict.  c.  110,  has  been 
introduced  into  the  colony.  Is  it  not  founded  upon  that  statute  at 
all  ?  The  question  is,  whether  this  Court,  as  a  court  of  appellatt.' 
jurisdiction,  has  not  power,  under  what  may  Le  called  its  common- 
law  jurisdiction,  to  grant  interest  in  the  form  made  by  this  order.) 

The  submission  upon  which  the  appeal  comes  before  the  Privy 

(1)  Present :  Loi-d  Brougham,  Lord  Hon.  Dr.  Lushinqton,  and  the  Bight 
Campbell,  Lord  Langdale,  the  Right     Hou.  T.  Pemberton  Leigh. 
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Council  does  not   extend  to  anything  beyond   an  affirmance  or    Thb  Bank 

OP   AUSTBA" 

reversal.      If  this   Court  was   to  give  interest,  it  would  not  be        lasia 
sitting  as  a  court  of  appeal,  but  it  would  be  exercising  original     bbe[llat. 
jurisdiction. 

(Mr.  Pembbrton  Leigh  :  We  have  had  a  note  from  Mr.  Currey, 
the  clerk  of  the  House  of  Lords,  and  he  gives  us  a  statement  of 
several  precedents  before  the  statute,  1  &  2  Vict.  c.  110.  The 
House  of  Lords  used  to  get  at  justice  by  giving  the  interest,  and 
adding  it  to  the  costs.     These  were  upon  writs  of  error.) 

No  case  can  be  found  in  *which  interest  has  been  given  by  any  [  *'^^^  ] 
Court  in  England,  except  under  the  peculiar  powers  conferred  by 
statutes.  It  will  be  found,  from  the  statute,  3  Hen.  YII.  c.  10, 
down  to  the  3  &  4  Will.  IV.  c.  42,  that  interest  is  confined  to  cases  in 
which  the  judgment  is  affirmed,  and  for  the  plaintiff,  and  that  is 
allowed  for  the  delay  which  the  writ  of  error  interposes,  by 
preventing  the  plaintiff  from  obtaining  the  fruits  of  the  judgment: 
Iln'ijKj  v.  Christie  (I).  Lord  Mansfield,  in  Bodily  v.  Bellamy  (2), 
illustrates  the  practice  of  the  various  Courts,  with  allowance  of  costs. 

(Mr.  Pembbrton  Leigh  :  Our  decision  will  depend  very  much 
upon  this,  whether  this  case  is  to  be  considered  in  the  strict  sense  of 
a  writ  of  error,  or  whether  it  is  not  an  appeal.  This  Court,  by  the 
Charter  of  Justice,  of  the  18th  of  October,  1843,  is  to  make  such 
order  which,  at  the  time  of  the  judgment,  ought  to  have  been 
pronounced.) 

Strictly  speaking,  there  are  no  writs  of  error  in  this  Court,  they  are 
api)eals. 

(Lord  Campbell  :  Suppose  a  bill  filed  in  the  Court  of  Chancery 
against  a  trustee,  to  make  him  pay  a  sum  of  trust-money,  and  the 
Court  dismiss  the  bill,  and  there  is  an  appeal  to  the  House  of 
Lords,  who  reverse  the  judgment  of  the  Lord  Chancellor,  and  say 
that  the  money  ought  to  be  decreed  to  be  paid,  would  not  the 
House  of  Lords  order  interest  to  be  paid,  down  to  the  time  of  the 
reversal?) 

This  is  a  common-law  case,  and  the  principles  which  regulate 
courts  of  equity  do  not  apply.  The  present  case  is  in  the  nature  of 
a  writ  of  error.  Accordingly,  if  interest  is  a  necessary  incident,  the 
parties  ought  to  be  left  to  proceed  in  the  Court  in  the  colony,  and 

•;i)  7  R.  B.  719  (5  East,  545).  (2)  2  Burr.  1095. 
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♦justice  in  the  matter  would  be  equally  attainable  by  that  course,  and 
This  is  the  practice  which  has  hitherto  been 


The  bakk 

OF  AUSTBA-      ..    .      ,,  , 

LABIA        1^  18  the  regular  one. 


Breillat. 
[  *206  ] 


acted  upon  :  Kirhmtn  v,  Modee  Pestonjee  Khoorsedjee  (i). 
Mr.  Bethell,  Q.C.,  for  the  appellants,  contra. 

The  Eight  Hon.  T.  Pemberton  Leigh: 

We  do  not  think  this  case  can  be  compared  to  a  writ  of  error ;  we 
think  it  must  be  considered  as  an  appeal,  and  that  the  power  of 
giving  interest  is  within  the  common-law  jurisdiction  of  the  Court, 
the  order,  therefore,  as  to  interest,  must  stand. 

The  report  of  their  Lordships  was,  by  an  Order  in  Council,  bearing 
date  the  15th  of  April,  1848,  confirmed.    This  Order  was  as  follows : 

"  Her  Majesty  having  taken  the  said  report  into  consideration, 
was  pleased,  by  and  with  the  advice  of  her  Privy  Council,  to 
approve  thereof,  and  to  order,  and  it  is  hereby  ordered,  that  the 
said  judgment  of  the  said  Supreme  Court  of  Sydney  be,  and  the 
same  is,  hereby  reversed;  and  that  the  judgment  be  entered  up,  as 
of  the  date  of  the  original  judgment,  for  tlie  amount  found  due  by 
the  verdict  and  costs  ;  and  that  the  amount  of  subsequent  interest, 
at  the  same  rate  at  which  it  is  calculated  by  the  verdict,  be  paid  by 
the  respondent  to  the  appellants,  together  with  the  costs  paid  by 
the  appellants  to  the  respondent,  in  the  Court  below  ;  and  that  this 
Order  be  duly  obeyed,  complied  with,  and  carried  into  execution,  by 
the  Judges  of  the  said  Supreme  Court  of  Sydney." 


1848. 
Feb,  22,  28. 

Lord 
Campbell. 

[  300  ] 


On  Appeal  from  the  Supreme  Court  of  Judicature  at  Bombay. 
KAMLOLL     THACKOORSEYDASS    v.    SOOJUMNULL 

DHONDMULL  and  MOOLTAN  CHUND  CUPPOOR- 

CHUND  (2). 

(6  Moore,  P.  C.  300—314.) 

By  the  common  law  of  England,  in  force  in  India,  an  action  may  be 
maintained  on  a  wager,  although  the  parties  had  no  previous  int<>re$t  in 
the  subject-matter  on  which  it  is  laid;  if  such  wager  be ^ot  against  the 
interest  or  feelings  of  third  persons,  does  not  lead  to  indecent  evidence,  and 
is  not  contrary  to  public  policy. 

The  mere  circumstance  that  a  wager  concerns  the  public  revenue,  or 
creates  a  temptation  to  do  a  wrong,  will  not  i-ender  it  illegal. 

A  wager  upon  the  average  price  which  opium  should  fetch  at  the  nejc: 


(1)  3  Moo.  Ind.  Cases,  220. 

(2)  Present :  Lord  Langdalb,  Lord 
Campbell,  the  Right  Hon.  Dr.  Lush- 
INOTON,    and    the    Bight    Hon    T. 


Pemberton  Leigh. 
A.    Johnston,    Knt, 
BVAN,  Knt. 


and 


Sir    IL 
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Qoyemment  sale  at  Calcutta,  the  plaintiffs  having  to  pay  the  defendants       Ramloll 
the  difference  between  such  price  and  a  sum  named,  per  chest,  and  the     Thackoob- 
defendants  having  to  pay  the  difference  between  such  price  and  the  sum  so       skydass 
named,  if  the  price  should  be  above  that  sum ;  is  not  an  illegal  wager,  or   soojuMXiTLii 
contrary  to  public  policy,  though  the  proceeds  of  the  opium  sold  at  Calcutta    Dhondmull. 
formed  part  of  the  Government  revenue.     The  judgment  of  the  Court 
below,  holding  such  wager  illegal,  reversed. 

The  statute,  8  &  9  Yict.  c.  109,  amending  the  law  relating  to  games  and 
wagers,  does  not  extend  to  India. 

[The  actual  decision  in  this  case  has  long  ceased  to  be  of  practical 
importance.  For  the  modern  law  of  British  India  see  the  Indian  Con- 
tract Act,  IX,  of  1872,  s.  80.  We  preserve  the  judgment  as  explaining 
the  state  of  the  common  law  which  made  legislation  necessary.] 

Lord  Campbell:  Feh.2K 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of  [  309  ] 
Judicature  at  Bombay,  holding,  on  a  demurrer  to  a  declaration  that 
the  contract  therein  set  out  was  illegal,  and  could  not  be  enforced 
in  a  court  of  justice.  The  contract  amounts  to  a  wager  upon  the 
average  price  which  opium  should  fetch  at  the  next  Government 
sale  at  Calcutta,  the  plaintiffs  having  to  pay  the  defendants  the 
difference  between  this  price,  and  a  sum  named,  per  chest,  if  this 
price  should  be  below  that  sum ;  and  the  defendants  having  to  pay 
the  *plaintiff8  the  difference  between  this  price  and  that  sum,  if  this  [  '310  ] 
price  should  be  above  the  sum. 

We  are  of  opinion  that  we  must  take  judicial  notice,  that  the 
opium  to  be  sold  was  the  property  of  the  Government  of  India,  and 
that  the  produce  was  to  form  part  of  the  public  revenue. 

I  regret  to  say  that  we  are  bound  to  consider  the  common  law  of 

England  to  be,   that  an  action  may  be  maintained  on  a  wager, 

although  the  parties  had  no  previous  interest  in  the  question  on 

which  it  is  laid,  if  it  be  not  against  the  interests  or  feelings  of  third 

persons,  and  does  not  lead  to  indecent  evidence,  and  is  not  contrary 

to  public  policy.     I  look  with  concei:n  and  almost  with  shame,  on 

the  subterfuges  and  contrivances  and  evasions  to  which  Judges  in 

England  long  resorted,  in  struggling  against  this  rule,  and  I  rejoice 

that  it  is  at  last  constitutionally  abrogated  by  the  Legislature,  an 

event  which  probably  would  have  happened  much  sooner  without 

the  abortive  attempts  to  accomplish  the  object  by  judicial  decision. 

The  statute,  8  &  9  Vict.  c.  109,  does  not  extend  to  India,   and 

although  both  parties  on  the  record  are  Hindoos,  no  peculiar  Hindoo 

law  is  alleged  to  exist  upon  the  subject ;  therefore  this  case  must  be 

decided  by  the  common  law  of  England. 
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Ramloll         On  the  part  of  the  defendants,  the  general  rule,  as  I  have  stated  it, 

8EYDASS '    5s  admitted ;  but  they  contend  that  this  wager  is  illegal,  on  the  ground 

SoojuMNtiLL  ^^  public  policy  as  it  concerns  the  public  revenue,  and  it  gives  the 

Uhondmull.  defendants  an  interest  unduly  to  lower  the  price,  whereby  individuals 

dealing  in  opium,  and  the  East  India  Company,  may  be  injured. 

We  are  of  opinion  that  the  mere  circumstance  that  this  wager 
[^  •311  ]  refers  to  the  public  revenue  does  not  *establish  its  illegality.  Tlie 
cases  about  the  hop  duties,  Atherfold  v.  Beard  (i)  and  Shitiei^  v. 
iSanfcny  (2),  proceed  on  the  ground,  that  the  wagers  could  not  be 
determined  without  calling,  as  witnesses,  officers  of  the  Govern- 
ment, and  making  them  disclose  what  had  been  the  amount  of  a 
tax  within  a  particular  district.  A  wager  on  the  amount  received 
for  a  tax,  as  it  shall  appear,  in  a  return  published  by  the  authority 
of  the  House  of  Commons,  I  think  would  have  been  free  from  legal 
objection. 

But  the  great  question  here  is,  whether  the  wager  gave  either 
party  an  interest,  which  is  to  be  considered  injurious  to  individuals 
or  to  the  Government.  We  are  of  opinion,  that,  although,  to  a 
certain  degree,  it  might  create  a  temptation  to  do  what  was  wrong, 
we  are  not  to  presume  that  the  parties  would  commit  a  crime ;  and 
as  it  did  not  interfere  with  the  performance  of  any  duty,  and  as  if 
the  parties  were  not  induced  by  it  to  commit  a  crime,  neither  the 
interests  of  individuals  or  of  the  Government  could  be  affected  by 
it,  we  cannot  say  that  it  is  contrary  to  public  policy. 

Suppose  the  wager  had  been  laid  in  England  within  a  month 
before  the  sale  was  to  take  place  at  Calcutta,  I  see  no  valid  objection 
to  its  legality ;  for  it  could  not  by  possibility  have  affected  the 
result  of  the  sale ;  and  I  can  see  no  difference,  in  point  of  law,  from 
the  fact  that  they  were  residing  at  Calcutta,  where  the  wager  was 
laid,  and  the  sale  took  place. 

The  defendants'  counsel  mainly  relied  upon  the  case  of  Et-ans  v. 
Jones  (3),  in  which  it  was  held  that  a  wager  upon  the  result  of  a 
criminal  trial  was  illegal :  but  this  proceeded  upon  the  ground,  that 
[  ♦312  ]  it  gave  the  parties  an  interest,  at  variance  with  *duties  they  might 
have  to  perform  as  witnesses,  or  prejudice  in  the  same  manner  as  a 
wager,  upon  the  event  of  a  lawsuit,  would  be  illegal  with  the  Judge 
who  had  to  decide  it,  or  a  wager  on  the  result  of  a  Parliamentary 
election  with  one  of  the  electors. 

Had   the   case   of    Gilbert  v.   Sykes  (4),   respecting  the   life   of 

(1)  1  B.  B.  556  (2  T.  R.  610).         (3)  52  R.  R.  643  (5  M.  &  W.  77). 

(2)  5  11  R.  558  (2  Bos.  &  P.  130).      (4)  14  K  R.  327  (16  East,  150). 
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Napoleon,  been  decided  on  demurrer,  or  in  arrest  of  judgment,  it     Ramloll 
would  have  been  an  authority  of  great  weight  in  support  of  the      seyoass  ' 
doctrine,  that  a  wager  that  has  any  tendency  to  tempt  a  man  to   soojJmnoll 
offend  against  the  law  is  illegal-    But  we  must  recollect  that  it  was   dhondmull. 
discussed  on  a  motion  for  a  new  trial,  after  a  verdict  for  the  defen- 
dant against  evidence,  and  that  the  Court  was  mainly  influenced  in 
refusing  a  new  trial,  by  the  consideration,  that,  according  to  the 
evidence,  the  wager  arose  out  of  a  conversation  respecting  the 
probability  of  Napoleon  being  assassinated,  so  that  it  was  con- 
sidered tantamount  to  a  wager,  that  he  would  be  assassinated  within 
one  hundred  days.    It  is  likewise  remarkable,  that  Mr.  Justice 
Gbose,  who,  when  he  differed  with  the  rest  of  the  Court,  was 
generally  thought  by  the  profession  to  be  right,  was  of  opinion  that 
this  wager,  under  all  the  circumstances,  was  lawful,  although  he 
concurred  in  refusing  the  new  trial. 

The  doctrine  contended  for  is  disproved  by  the  consideration 
that  time-bargains  in  English  funds  were  not  unlawful  till  the 
Stock-jobbing  Acts,  although  such  bargains  gave  an  interest  to 
raise  or  to  depress  the  funds,  injuriously  to  individuals  and  to  the 
State :  by  the  consideration  that  before  the  19  Geo.  II.,  an 
insarance  on  a  British  ship  was  lawful,  although  the  party  assured 
had  no  interest  in  the  ship,  and  had  a  temptation  to  contrive  her 
destruction  before  she  reached  her  destination;  and  by  the  con- 
sideration, *that  before  the  statute,  14  Geo.  III.,  insurances  on  lives  [  *3i3  ] 
were  unlawful  without  any  interest  in  the  life  insured,  although  as 
soon  as  the  policy  was  executed,  the  party  who  had  paid  the 
premium  had  a  temptation  to  commit  murder. 

The  danger  of  such  speculations  is  illustrated  by  Lord 
Tentebdjbn's  ruling,  that  a  contract  for  the  sale  of  goods,  the 
seller  not  having  any  such  goods  at  the  time  of  sale,  was  void ; 
whereas  it  must  now  be  considered  as  settled,  that  not  only  such  a 
mercantile  contract  is  valid,  but  that  there  was  no  illegality  at 
common  law  in  a  time-bargain  for  goods  at  home,  any  more 
than  in  a  time-bargain  for  foreign  securities:  Hibblewhite  v. 
M'Marifu  (i). 

We  were  referred  to  the  case  of  Rex  v.  De  Berenger  (2) 
to  show  the  frauds  which  may  be  attempted  from  the  desire  of  gain 
in  such  speculations ;  but  the  defendants'  counsel  might  as  well 
cite  the  murders  supposed  to  have  been  committed  a  few  years  ago, 
which  have  been  made  the  subject  of  a  popular  novel,  to  show  that 
(1)  6  M-  A  W.  462.  (2)  16  E.  B.  416  (3  M.  &  S.  67). 
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ramloll     insurance  on  lives  ought  to  be  entirely  prohibited.    If  the  doctrine 

^sKTOAM "    contended  for  were  established,  it  ought  to  be  followed  up  with  an 

*'•  enactment,  that  the  life  of  the  Queen  (whom  God  long  preserve) 

Dhondmuli  .  should  never  be  introduced  into  a  lease,  because  by  its  introduction 

her  sacred  person  is  endangered.    Bat  the  law  believes   that  the 

awful    penalties    which   it  provides,  to    enforce  the  dictates  of 

conscience  and  religion,  will  outweigh  the  temptation  to  commit 

spontaneous  crimes,  for  the  sake  of  gain,  where  no  conflict  is 

introduced  with  a  positive  duty. 

It  is  for  the  Legislative  Council  of  Calcutta  to  consider  how  far 

r  'au  ]      it  may  be  conducive  to  the  benefit  of  our  ♦Indian  empire  to 

introduce  into  it  the  provisions  of  the  statute,  8  &  9  Vict.  c.  109  (i). 

We  think  that,  by  the  common  law  of  England,  the  wager  in 

question  is  not  illegal,  and  may  be  enforced  in  a  court  of  justice ; 

and  agreeing  with  Mr.  Justice  Pbrby,  we  shall  report  to  her 

Majesty  that,   in   our   opinion,   the  judgment  appealed  against, 

ought  to  be  reversed. 

On  Appeal  fbom  the  Supreme  Coubt  at  British  Guiana  (2). 
1848.  KOBEET  ALLEN   and   EDWARD   CARBERRY   v. 

April' \o;n.       EDWARD  BEDWELL  KEMBLE  and  Others  (8). 


Juju  28. 


(6  Moore,  P.  0.  314—324 ;  8.  C.  13  Jur.  287.) 


Pem  BEBTON  ^  ^  ^^  ®^  exchange  is  drawn  in  one  ooontry  and  payable  in  anoiher, 

Leigh.  ^^^  ^^o  ^^  is  dishonoured,  the  drawer  is  liable,  according  to  the  lex  loci 

r  814  1  contractus^   and  not  the  law  of  the  country  where  the  bill  was  made 

payable. 

But  where  a  bill  is  drawn  generally,  the  liabilities  of  the  drawer, 
acceptor,  and  indorsers,  are  goyemed  by  the  laws  of  the  countries  in  whidi 
the  drawing,  acceptance,  and  indorsement  respectively  takes  place. 

The  principle  of  compensation  in  the  civil  law,  adopted  by  the  Dutch- 
Boman  law,  applies  to  bills  of  exchange,  and  a  debt  due  by  a  debtor  to 
a  creditor  is  extinguished  by  a  liquid  debt  of  the  same  amount  due  from 
the  creditor  to  the  debtor. 

A.,  resident  in  Demerara,  drew  a  bill  of  exchange  in  favour  of  B.,  also 
resident  in  Demerara,  payable  in  London,  upon  C,  resident  in  Sootland, 
and  C.  accepted  the  same,  making  it  payable  in  London.  B.  endorsed  the 
bill  to  D.,  who  shortly  afterwards  became  bankrupt.  When  O.'s  accept- 
ance became  due,  he  held  two  bills  of  exchange  accepted  by  D.,  which  were 
dishonoured  and  protested  for  non-payment.  D.'s  assignees  did  not  proceed 

(1)  These  wagers  are  now  declared  (3)  Cited  in  JTtirne  v.  i^oti^iMfto  (1878} 
invalid  by  the  act  of  the  Governor  in  3  a  B.  D.  514,  523,  39  L.  T.  219; 
Council  of  the  10th  of  October,  1848.  In    re    Commercial    Bank    of    South 

(2)  Present :  Lord  Bbouoham,  Lord  Australia  (1887)  36  Ch.  D.  522  ;  Alcock 
Lanodale,  liord  Campbell,  the  Eight  v.  Smith  [1892]  1  Ch.  238,  269,  61  L.  J. 
Hon.  Dr.  Lushiwoton,  and  the  Bight  Ch.  161,  66  L.  T.  126,;C.  A. ;  and  see 
Hon.  T.  Pembebton  Leioh.  Bills  of  Exchange  Act^  1882,  s.  72  (2). 
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against  C,  but  brought  an  action  in  Demerara  against  A.  and  B.,  the  drawer        Alldt 
and  indoraer,  who  pleaded  a  right  of  set-off  to  the  extent  of  the  two  bills  r. 

accepted  by  D.,  which  the  Supreme  Court  disallowed,  and  found  for  the       K«mbi»". 
plaintiffs :  Held  by  the  Judicial  Committee  reyening  such  sentence, — 

First,  that  the  bill  having  been  drawn  in  Demerara,  the  Dutch-Boman 
law,  in  force  in  that  colony,  must  govern  the  case,  and  that,  by  that  law, 
the  bill  accepted  by  C.  was  compensated  or  extinguished,  pro  ianto,  by  the 
biUs  accepted  by  D. ; 

Secondly,  that  a  surety  was  entitled -to  avail  himself  of  this  rule  of  law, 
in  respect  of  a  debt  due  to  the  principal  debtor ;  and. 

Thirdly,  that  the  drawer  and  indorser  were  to  be  deemed  sureties  for  the 
acceptor,  and  entitled  to  plead  this  right  of  set-off. 

The  facts  of  this  case,  together  with  the  principal  arguments 
raised  npon  the  appeal,  are  fully  stated  in  the  judgment  of  their 
Lordships. 

The  case  was  argued  by  [  sis  ] 

Mr.  Fitzherbert  for  the  appellants ;  and 

Mr.  Bethellf  Q.G.,  and  Mr.  FoUetty  for  the  respondents. 

The  following  authorities  were  cited  and  referred  to  in  the  course 
of  the  argument :  AUager  v.  Currie  (i) ;  Chapman  v.  The  British 
Gmana  Bank  (2);  Trinibey  v.  Vignier{fi)\  Potter  v.  BrouTn  (4) ; 
Yander  Linden,  pp.  695,  679  (5) ;  Heineccius,  6  Hoofdd.  s.  27, 
n.  39,  et  s.  80,  n.  44  (6) ;  Yander  Eeessel  ad  Grotii,  lib.  IIL,  part 
XIII.,  8.  6,  pi.  628 ;  8  Pothier,  part  1,  c.  11.,  ss.  22,  28 ;  and  part  1, 
c.  6,  "  De  la  compensation." 

The  appeal  was  afterwards  directed,  by  their  Lordships,  to  be 
re-argued  by  one  counsel  on  each  side,  *upon  the  following  points :       [  *8i6  ] 
first,  by  what  law  the  rights  of  the  parties  were  to  be  governed : 
and,  secondly,  what  their  rights  would  be,  supposing  the  Dutch- 
Boman  Law  not  to  be  found  applicable  to  the  case. 

The  appeal  was  accordingly  re-argued. 

Mr.  Fitzherbert^  for  the  appellants. 

Upon  the  first  point,  contended,  that  as  the  bill  was  made  in 
British  Guiana,  the  place  of  the  domicile  of  both  parties,  it  was  to 
be  regulated  by  the  Dutch-Boman  law,  in  force  in  that  country : 
he  cited  Snaith  v.  Mingay  (7) ;  Potter  v.  Brown  (s) ;  8  Kent's  Gomms., 

(1)  67  B.  E-  475  (12  M.  &  W.  751).  (5)  Edit.  1828,  by  Hemy. 

(2)  6  Moo.  P.  0.  23.  (6)  Edit.  1709. 

(3)  41  R  E.  578  (1  Bing.  N.   0.         (7)  1  M.  &  S.  87. 

151).  (8)  7  E.  B.  663  (5  East,  124). 

(4)  7  £.  B.  663  (5  East,  124). 
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Allkn       Leo.  4,  on  Com.  &  Mar.  Law;  Bothsckild  v.  Cuirie  (i) ;  Story  on  "  Bills 
Kemblb.     of  Exchange,"  sec.  158,  p.  195,  note  p.  196.     Secondly,  that,  by   the 
English  statute  of  bankruptcy,  6  Geo.  lY.  c.  16,  s.  50,  the  appellants 
were  entitled  to  set-off  the  bills,  pro  tanto  :  Hankey  v.  Smith  (2). 

Mr.  Follett  for  the  respondents : 
First,  the  English  law  is  the  rule  to  govern  this  contract,  as  the 
note  [is]  to  be  paid  in  this  country ;  the  place  of  the  payment  made 
in  the  bill,  being  the  place  of  the  contract :  RoUmon  v.  Bland  (3)  ; 
Cooper  V.  Lord  Waldegrave  (4,) ;  Rothschild  v.  (7ume(i).  *  * 
[  »317  ]  Story's  ♦Confl.  of  Laws,  pp.  88,  280,  281,  286,  291.  Secondly,  the 
English  doctrine  of  set-off  has  no  application  to  the  present  case, 
as  such  discharge  would  operate  according  to  the  law  of  the  country 
where  it  was  enforcible;  that  by  the  Dutcb-Boman  law  in  force 
in  Demerara,  the  law  of  compensation  only  takes  effect  in  cases  of 
mutual  debts  between  the  parties  to  the  action,  while  here  Mackie 
was  no  party.  The  debt  must  be  of  a  liquid  nature,  and  due  to  the 
party  claiming  the  set-off:  Yander  Linden,  p.  271  (s). 

Juns2B.      The  Bight  Hon.  T.  Pbmbebton  Lbigh: 

This  is  an  appeal  from  a  sentence  of  the  Supreme  Court  of  Civil 
Justice  in  Demerara,  by  which  the  appellants  were  condemned  to 
pay  the  amount  of  two  bills  of  exchange,  with  damages,  interest, 
and  costs,  to  the  respondents. 

The  facts  are  not  very  distinctly  proved,  on  either  side,  but  they 
appear  to  have  been  these. 

Mr.  Robert  Mackie,  who  resided  at  Stranraer,  in  Scotland,  was 
the  owner  of  a  plantation  in  Demerara.  Mr.  Carberry,  one  of  the 
appellants,  who  resided  in  that  colony,  was  his  attorney  and  agent 
there.    Mr.  Allen,  the  other  appellant,  was  a  merchant  in  the  colony. 

On  the  80th  of  March,  1841,  Carberry  drew  upon  Mackie  a  bill  of 
exchange  for  460/.,  in  these  terms : 

*°"*'  "  Dbmbrara,  March  80th,  1841. 

"  Six  months  after  sight  of  this  post  of  exchange,  (2nd  and 
[  *S18  ]      Brd  unpaid),  pay  to  the  order  of  Robert  Allen,  ^Esquire,  in  London, 
4502.  sterling,  value  received,   which   place    to    the   account  of 
plantation  Thomas. 

"Edward  Cabberbt.*' 
"  To  Robert  Mackie,  Esq.,  Stranraer,  Scotland." 

(1)  66  B.  E.  198  (1  Q.  B.  43).         (4)  60  H.  B.  182  (2  Beav.  282). 

(2)  3  T.  B.  607.  (6)  Edit.  1828,  by  Henry. 

(3)  1  W.  BL  234,  266. 
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This  bill  was  accepted  by  Mackie,  payable  at  Smith,  Payne       allbn 
and  Smiths',  in  London.     It  was  indorsed  by  Allen  to  Troughton      kkJblb. 
Brothers/of  Demerara,  who  indorsed  it  to  Ellis  John  Troughton, 
of  London. 

On  the  24th  of  April,  a  bill  for  1,070Z.  18<.  id.,  exactly  in  the 
same  form,  bat  payable  four  months  after  sight,  was  drawn  by 
Carberry,  on  Mackie,  accepted  by  him,  payable  at  Smith,  Payne  and 
Smiths' ;  and  indorsed  by  Allen  to  Troughton  Brothers,  and  by 
them  to  Ellis  John  Troughton. 

The  bill  for  1,070Z.  ISs.  4^2.,  became  due  on  the  11th  of  October, 
1841.    The  bill  for  450L  on  the  6th  of  December,  1841. 

Li  the  preceding  month  of  August,  Ellis  John  Troughton  became 
bankrupt,  having  these  bills,  thus  accepted  and  indorsed,  in  his 
hands,  and  thereupon,  they  came  into  the  possession  of  the 
respondents,  who  are  his  assignees. 

When  the  first  of  these  bills,  for  1,070Z.  ISs.  Ad.  became  due, 
Mackie  was  the  holder  of  a  bill  drawn  by  Troughton  Brothers, 
upon,  and  accepted  by,  Ellis  John  Troughton,  the  bankrupt,  for 
1,224Z.  4«.,  which  had  become  due  on  the  14th  of  August,  1841, 
and  had  been  dishonoured  and  protested  for  non-payment  in 
consequence  of  his  bankruptcy. 

Mackie,  therefore,  as  against  these  two  bills,  for  1,070Z.  18«.  id. 
and  450Z.,  amounting  together  to  1,6202.  18«.  4d.,  had  a  clear  right 
of  set-off  to  the  extent  of  1,224Z.  is.     He  refused  to  pay  either 
of  the  *two  bills,  and  they  were  respectively  protested  for  non-       [  •3i9  ] 
payment. 

Instead,  however,  of  suing  Mackie,  the  assignees  of  Ellis  John 
Troughton  sent  out  the  two  bills  accepted  by  Mackie  to  Demerara, 
with  instructions  to  sue  Carberry  the  drawer,  and  Allen  the 
indorser.  Mackie,  on  the  other  hand,  remitted  the  protested  bill 
of  exchange,  for  1,2242.  is.  to  Carberry,  his  attorney ;  and  on  the 
Brd  of  March,  1842,  Carberry,  as  such  attorney,  claimed  to  set-oflf 
the  amount  of  this  bill,  against  the  bill  for  1,0702. 18«.  id.,  of  which 
payment  had  been  demanded  by  the  respondents. 

This  claim  was  resisted  by  the  respondents,  and  on  the  29th  of 
March,  1842,  they  commenced  their  action  on  the  two  bills  for 
1,070Z.  18«.  id.,  and  460Z.  The  action  was  brought  against  both 
Allen  and  Carberry,  who  were  joined  as  defendants.  They  put  in 
separate  defences,  by  which,  amongst  other  things,  they  insisted, 
that  the  bills  sued  upon  should  be  considered  as  satisfied,  to  the 
extent  of  the  amount  due  on  the  bill  for  1,224Z.  is.    The  Court, 
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allbn       however,  disallowed   the   claim,   and  pronoaneed   the    following 
Kbmblb.     sentence : 

''The  Court  having  heard  the  parties,  and  having  read  and 
examined  the  documents  and  vouchers,  filed  and  produced  in  this 
matter,  condemns  the  defendants,  with  rejection  of  their  conclusion 
of  exceptions,  and  answer  gingtdi  in  solidum,  the  one  paying  the 
other  to  he  exonerated  to  be  re-imbursed  to  the  plaintiffs ;  and  as 
regards  the  first-named  defendant,  on  receiving  cession  of  action,  if 
need  be,  against  the  second-named  defendant,  the  protested  bills  of 
exchange  filed  herein  of  450Z.  sterling,  and  1,070Z.  18s.  4d.  sterling, 
with  damages,  for  re-exchange,  of  26  per  cent,  and  interest  from 
day  of  citation,  until  fully  paid  with  costs." 
[  320  ]  The  effect  of  this  is,  that  if  Allen,  the  indorser,  pays  the  bill,  he 

is  to  have  a  cession  of  action  against  Oarberry,  the  drawer :  of 
course,  whichever  pays  the  bill,  will  have  a  right  of  recourse  against 
Mackie,  the  acceptor.  Mackie,  as  against  the  holders,  the  respon- 
dents, has  a  clear  right  of  set-off,  by  the  law  of  England,  and  the 
question  is,  whether,  by  the  course  of  proceeding  adopted  by  the 
respondents,  of  suing  in  Demerara,  the  other  parties  to  the  bill, 
who  will  afterwards  have  a  right  to  sue  Mackie,  their  right  can  be 
defeated.  It  must  be  admitted,  that  this  would  not  be  very  con- 
sistent with  justice,  but  we  are  to  look  only  to  the  rules  of  law,  as 
they  may  be  applicable  to  the  issue  joined  between  the  parties, 
upon  this  record. 

The  appellants  contend,  that  their  liabilities  are  to  be  governed 
by  the  Boman-Dutch  law  which  prevails  in  Demerara,  where  the 
bill  was  clearly  made  and  signed,  by  Garberry.  It  does  not  appear, 
in  evidence,  when  the  indorsement  by  Allen  was  made,  but  as 
Carberry's  defence,  that  the  bills  are  actually  paid  pro  tanto, 
must,  if  it  prevails,  protect  Allen,  the  indorser,  also,  this  is  not 
material. 

The  appellants  then  contend,  that  the  principle  of  compensation, 
in  the  civil  law,  is  adopted  by  the  Boman-Dutch  law,  and  applied 
to  bills  of  exchange  ;  that  by  the  effect  of  this  principle,  a  debt  due 
by  a  debtor  to  a  creditor  is  compensated,  or,  in  other  words,  extin- 
guished by  a  liquid  debt,  of  the  same  amount  due  from  the  creditor 
to  the  debtor ;  that  the  law  operates  an  extinguishment  of  the  one 
debt  by  the  other ;  that  a  surety  is  entitled  to  avail  himself  of  this 
rule  of  law,  in  respect  of  a  debt  due  to  the  principal  debtor ;  and 
[  *82i  ]  that  the  drawer  and  indorser  of  a  bill  of  exchange  are  ^deemed 
sureties  for  the  acceptor,  and  are  entitled  to  the  benefit  of  this  rule. 
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To  support  this  doctrine,  various  authorities  were  cited,  from       Allen 
Pothier ,  Yander  Linden,  Heineecius,  and  other  treatises,  which  appear     kbmblk. 
to  us  satisfactorily  to  establish  the  proposition  contended  for. 

These  propositions,  indeed,  were  not  much  disputed  by  the 
respondents,  nor  was  it  denied  that  when  a  bill  is  drawn,  generally, 
the  liabilities  of  the  drawer,  acceptor,  and  indorser,  respectively, 
must  be  governed  by  the  laws  of  the  countries  in  which  the  drawing, 
acceptance,  and  indorsement,  respectively  took  place.  But  it  was 
contended,  that  when  payment  is  to  be  made,  in  a  place  different 
from  that  where  the  contract  is  made,  the  parties  must  be  held  to 
have  contracted  with  reference  to  the  law  of  the  place  of  payment, 
and  not  of  the  place  of  contract;,  according  to  the  maxim  of  the  civil 
law — "  Contraxisse  unus  quisque  in  eo  loco  inteUigitur  in  quo  ut 
aolveret,  se  ohligaviV  And  it  is  argued,  that  this  bill,  being  drawn 
payable  in  London,  not  only  the  acceptor,  but  the  drawer,  must  be 
held  to  have  contracted  with  reference  to  the  English  law. 

This  argument,  however,  appears  to  us  to  be  founded  on  a  mis- 
apprehension of  the  obligation  which  the  drawer  and  indorser  of  a 
bill  incurs.  The  drawer,  by  his  contract,  undertakes  that  the 
drawee  shall  accept  and  shall  afterwards  pay  the  bill,  according 
t-o  its  tenor,  at  the  place  and  domicile  of  the  drawee  if  it  be  drawn 
and  accepted  generally.  At  the  place  appointed  for  payment,  if  it 
be  drawn  and  accepted,  payable  at  a  different  place  from  the  place 
of  domicile  of  the  drawee.  If  this  contract  of  the  drawer  be  broken 
by  the  drawee,  either  by  non-acceptance,  or  non-payment,  the 
drawer  is  liable  for  payment  of  the  bill,  not  where  the  bill  was  to  be 
paid  *by  the  drawee,  but  where  he,  the  drawer,  made  his  contract,  [  *822  j 
with  his  interest,  damages,  and  costs,  as  the  law  of  the  country 
where  he  contracted  may  allow.  Li  every  case  of  a  bill  drawn  in 
one  country  upon  a  drawee  in  another,  the  intention  and  the  agree- 
ment are,  that  the  bill  shall  be  paid  in  the  country  upon  which  it  is 
drawn.  But  it  is  admitted,  that,  if  this  payment  be  not  so  made, 
the  drawer  is  liable,  according  to  the  laws  of  the  country  where  the 
bill  was  drawn,  and  not  of  the  country  upon  which  the  bill  was 
drawn. 

What,  then,  is  the  consequence  of  altering  in  the  bill  itself,  and 
by  the  acceptance,  the  place  at  which  the  acceptor  is  bound  to  pay  ? 
Can  it  be  more  than  this,  that,  as  to  the  acceptor  the  hem  solutionis  is 
altered,  and,  therefore,  as  to  him,  the  Ux  loci  solutionis  is  altered  ? 
But  bow  does  this  affect  the  liabilities  of  the  other  parties  ?  These 
bills  are  addressed  to  Mr.  Mackie,  Stranraer,  Scotland  ;  if  no  place  of 
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allbm       payment  had  been  mentioned,  they  would  have  been  payable  by  the 

Kembiie.  drawee,  according  to  the  law  of  Scotland.  London  being  fixed  as 
the  place  of  payment,  they  are  payable  by  the  drawee,  according  to 
the  law  of  England:  a  different  law  is  imported  as  regards  the 
acceptor,  but  not  as  affects  other  parties. 

There  is  nothing  to  support  the  distinction  contended  for  by  the 
respondents,  in  two  of  the  three  cases  referred  to  by  them.  In 
Robinson  v.  Blund  (i),  and  in  Cooper  v.  Lord  Waldegrave  (2),  the 
case  arose  on  the  liability  of  the  acceptors ;  and,  in  the  latter  of 
these  cases,  Lord  Langdale,  after  remarking  how  little  is  to  be 
found  in  English  decisions,  upon  subjects  of  this  kind,  observes, 

C  *323  ]  f;fj2Li,  as  to  the  drawer  and  indorser  *of  the  bill,  the  law  of  the  place 
where  the  bill  was  drawn  and  indorsed,  and  not  where  it  was  made 
payable,  might  govern.  The  case,  however,  mainly  relied  upon  by 
the  respondents,  was  Rothschild  v.  Cttme  (3).  In  that  case,  a  bill 
was  drawn  in  England,  on  a  party  resident  in  Paris,  and  made 
payable  in  Paris,  in  favour  of  a  payee  resident  in  England.  It  was 
indorsed  over  in  Engand,  by  the  payee,  to  a  party  also  resident  in 
England.  The  bill  having  been  dishonoured  by  the  acceptor,  in 
Paris,  it  was  held,  that  protest  and  notice  of  dishonour,  regular 
according  to  the  law  of  France,  though  alleged  to  be  insufficient, 
according  to  the  law  of  England,  were  sufficient  to  charge  the 
indorser. 

It  may  be  observed,  that  since  the  cases  above  referred  to  were 
decided,  the  whole  law  upon  this  subject  has  been  most  carefully, 
elaborately,  and  learnedly  examined  by  Mr.  Justice  Story  in  his 
treatise  on  ''Bills  of  Exchange,"  and  he  disapproves  of  the  decision 
in  the  case  of  Rothschild  v.  Currie  (4) ;  but,  without  expressing  any 
opinion  upon  that  decision,  it  is  enough  for  us  to  observe,  that  the 
Court  did  not  profess  to  depart  from  any  principles  of  law  acted 
upon  in  previous  cases,  and  whether  those  principles  were,  or  not, 
accurately  applied  to  the  particular  case,  is  not,  for  the  present 
purpose,  material. 

We  are  of  opinion,  upon  the  whole,  that  this  case  must  be  decided 
according  to  the  law  of  Demerara,  and  that  the  amount  due  upon 
the  bill  for  1,070Z.  19s.  4d.,  which  first  became  due,  must  be  con- 
sidered as  compensated  and  extinguished  from  the  time  it  became 
due  by  the  amount  of  the  bill  for  1,224Z.  4^.,  and  interest,  and  that 

[  •324  ]      the  remainder  of  that  bill  must  be  applied  as  *far  as  it  will  extend 

(1)  1  W.  Bl.  234, 266;  2  Burr.  1077.  (3)  65  E.  R.  198  (1  Q.  B.  45). 

(2)  50  B.  B.  182  (2  Beav.  282).  (4)  Story  on  Bills,  note,  p.  362. 
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towards  payment  of  the  bill  for  450Z. ;  and  that  sentence  ought  to 
have  been  pronounced  in  the  Court  below  only  for  so  much  of  the 
bill  of  450/.  as  will  remain  unpaid  after  such  application,  with 
interest,  according  to  the  law  of  Demerara,  but  with  no  other 
expenses  and  no  costs  of  suit. 


Allen 
Kbmbls. 


On  Appeal  prom  the  Prerogative  Court  op  Canterbury  (1). 
HENRY  WARING  v.  THOMAS  WARING  and  Others  (2). 

(6Moore,  P.O.  341-370.) 

Exposition  of  the  doctrine  of  monomania  and  partial  insanity,  as  applied 
to  wills. 

If  the  mind  is  unsound  on  one  subject,  provided  that  unsoundness  is,  at 
all  times,  existing  upon  that  subject,  it  is  erroneous  to  suppose  such  a  mind 
is  really  sound  on  other  subjects ;  it  is  only  sound  in  appearance,  for  if  the 
subject  of  the  delusion  be  presented  to  it,  the  unsoundness  would  be  mani- 
fested by  such  a  person  believing  in  the  suggestions  of  fancy,  as  if  they 
were  realities:  any  act,  therefore,  done  by  such  a  person,  however 
apparently  rational  that  act  may  appear  to  be,  is  void,  as  it  is  the  act  of  a 
morbid  or  unsoxmd  mind. 

Delusion,  is  the  belief  of  things  as  realities,  which  exist  only  in  the 
imagination  of  the  patient.  The  frame  of  mind  which  indicates  his 
incapacity  to  struggle  against  such  an  erroneous  belief  constitutes  an 
unsound  frame  of  mind. 

To  constitute  a  lucid  interval,  the  party  must  freely  and  voluntarily,  and 
without  any  design  at  the  time,  of  pretending  sanity  and  freedom  from 
delusion,  confess  his  delusion. 

Where  delusions  are  proved  to  have  existed,  both  before  and  after  the 
factum^  the  presumption  is,  that  they  existed  at  the  time  of  the /adum,  and 
in  such  case,  proof  of  a  lucid  interval,  at  the  time  of  the /acfum,  is  thrown 
upon  the  party  propounding  a  will.  It  is  immaterial  that  the  delusions  do 
not  appear  on  the  face  of  the  will. 

A  will  written  in  1834,  by  a  widow,  without  children,  a  person  originally 
eciientric,  and,  in  after-life,  developing  unsound  delusions,  conferring  great 
benefit  on  a  stranger,  the  will  not  betraying,  on  the  face  of  it,  marks  of 
insanity,  in  the  circumstances,  pronounced  against. 

This  was  a  cause,  brought  in  the  Prerogative  Court  of  Canterbury, 
of  proving,  in  solemn  form  of  the  law,  *a  will,  bearing  date,  the  Ist 
of  March,  1884,  with  a  codicil  thereto,  without  date  or  signature,  of 
Sarah  Gibson,  late  of  Weybridge,  in  the  county  of  Surrey,  widow. 


(1)  Present:  Lord  Brouoham,  Lord 
Langdale,  the  Bight  Hon.  Dr.  LusH- 
INGTON,  and  the  Eight  Hon.  T.  Pem- 
BERTON  Leigh. 

(2)  Discussed  in  the  considered  judg. 
ment  of  the  Court  in  Banks  v.  Oood- 
fellow  (1870)  L.  R.  5  Q.  B.  549,  559, 
560,   572,  where  Lord    B&oughah's 


reasons  were  held  to  he  imnecessary  to 
the  decision  and  to  go  too  far.  See  per 
Sir  J.  Hannen,  Boughton  v.  Knight 
(1873)  L.  R.  3  P.  &  M.  64,  73:  in 
Jenkins  v.  Morris  (1880)  14  Ch.  D.  674, 
680,  42  L.  T.  817,  Hall,  V.-O.  treated 
the  doctrine  of  the  principal  case  as 
overruled. —  F.  P. 


1848. 

June  »0. 

/«iyl,8,4, 

17. 

Loid 
Bbouoham. 
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wabiko      who  died  in  November,  1844,  promoted  by  the  appellant,  one  of  the 
WabW      executors  named  in  the  will,  against   the  respondent,   Thomas 
Waring,  the  sole  executor  named  in  a  former  will  of  the  deceased, 
in  1821. 

The  deceased  was  a  widow,  and  died  without  issue,  leaving 
property,  real  and  personal,  to  a  considerable  amount.  She  left 
two  brothers,  and  five  sisters,  her  next  of  kin.  The  respondent, 
Thomas  Waring,  was  her  eldest  brother,  and  heir-at-law.  The 
deceased  made  a  will  in  the  month  of  June,  1821,  whereby  she 
appointed  Thomas  Waring  her  sole  heir  and  executor.  In  the  year 
1841,  an  inquisition,  de  lunatico  inquirendo,  was  held,  with  respect 
to  the  deceased's  state  of  mind,  and,  after  the  examination  of 
witnesses,  and  the  production  of  documents,  the  jury  found  that 
she  was  insane,  and  had  been  so  from  the  month  of  September,  1838. 
The  will  and  codicil  in  question,  were  propounded  by  the  appel- 
lant, Henry  Waring,  a  stranger  to  the  family.  By  this  will,  the 
[  ^843  ]  appellant  was  named  an  ^executor,  and  took  a  larger  benefit  under 
it,  than  the  deceased's  relations.  The  will  was  in  the  handwriting 
of  the  deceased,  with  an  attestation  clause,  without  witnesses,  and 
dated  the  1st  of  March,  1884.  The  codicil  was  also  in  the  hand- 
writing of  the  deceased,  but  without  date  or  witnesses.  The  will 
and  codicil  was  opposed  by  the  respondents,  Thomas  Waring,  and 
other  next  of  kin,  on  the  ground  that,  at  the  time  of  writing  them, 
she  was  of  unsound  mind,  and  had  been  so  for  several  years  before, 
and  continued  so  till  the  time  of  her  death. 

The  allegation  propounding  the  papers,  pleaded  the  above  facts, 
and  that  when  the  commission  de  lunatico  inqtdrendo  was  execated, 
the  papers  were  found  locked  up  in  the  repositories  of  the  deceased, 
and  taken  into  the  custody  of  Thomas  Waring,  who  was  appointed 
the  committee  of  the  estate,  and  that  the  first  intimation  the  appel- 
lant received  of  the  existence  of  the  will  and  codicil  was  in  February, 
1845. 

The  allegation  pleaded  by  the  respondents,  was  in  substance  as 
follows : 

That  in  May,  1821,  the  deceased,  then  a  widow,  married  again; 
and  that  a  few  months  after  her  second  marriage,  she  became  veiy 
strange  and  eccentric  in  her  conduct,  very  irritable  in  her  temper, 
and  extremely  suspicious  of  those  about  her,  especially  her  servants ; 
talked  in  a  wild  and  incoherent  manner,  laboured  under  a  constant 
apprehension  that  she  was  the  object  of  persecution,  and  that  some 
scheme  was  afloat  to  endanger  her  personal  safety :  that,  in  October, 
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1821,  she  entertained  (though  without  any  rational  foundation)  a      Wabino 

suspicion  that  her  husband  was  endeavouring  fraudulently  to  obtain      wabino. 

her  property  and  to  poison  her ;  that  in  1825  she  had  an  impression 

(contrary  to  the  *fact),  that  certain  ladies  were  making  faces  at  her      [  *Mi  ] 

at  churchy  and  she  went  before  Admiral  Stirling,  a  magistrate,  and 

complained  of  the  conduct  of  these  ladies ;  that  in  December,  1825, 

and  January,  1826,  she  laboured  under  the  delusion  that  she  was 

considered  by  her  friends  and  neighbours  as  a  person  of  meretricious 

habits,  and  declared  that  her  conduct  had  been  animadverted  upon 

from  the  pulpit,  under  which  erroneous  impression  she  wrote  letters 

to  Sir  Bichard  Frederick,  a  magistrate,  requesting  his  influence  to 

rescue  her  from  such  opprobrium ;  that,  in  1888,  she  imagined  that 

various  persons  were  in  love  with  her,  and  making  overtures  of 

marriage  to  her,  one  being  a  married  man,  and  another  her  medical 

attendant,  to  whom  she  wrote  under  such  delusion ;  that,  in  1880, 

she  hired  a  girl,  named  Jane,  from  the  Foundling  Hospital,  who 

used  to  sleep  in  her  room  at  night,  and  in  the  day  was  locked  up 

in  a  room  at  the  top  of  the  house  by  the  deceased,  who  carried  up 

her  meals ;  that  before  and  after  the  date  of  the  will,  she  imagined 

that  her  relations  and   friends,   including  her  brother,   Thomas 

Waring,  appeared  to  her  in  disguise,  or  in  the  likeness  of  some 

other  persons;  that,  in  1836,  she  imagined  that  her  house  was 

surrounded  by  persons  in  disguise,  and  under  such  delusion  caused 

the  windows,  doors,  and  gates  to  be  fastened,  in  which  case  she 

remained  for  more  than  a  year  a  close  prisoner ;  that,  from  1825, 

she  was  in  the  habit  of  sending  letters,  evincing  that  she  was 

labouring  under  delusions,  to  James  King,  a  grocer ;  that,  during 

her  residence  at  Weybridge,  she  was  in  the  habit  of  conversing 

familiarly  with  her  female  servants  in  the  most  disgusting  and 

indecent  manner,  and  during  the    same    period  she  frequently 

declared  to  them  that  one  "  Will  Deans  "  was  constantly  ♦perse-       [  •sis  ] 

cuting  and  annoying  her,   stealing  her  wine  and  breaking  her 

windows,  and  in  consequence  of  such  persecution,  she  had  a  close 

wooden  paling  erected  in  front  of  her  house;  that,  in  1888,  and 

subsequently  thereto,  she  often  asserted  that  a  man  who  came  to 

Weybridge  with  a  basket  on  his  head,  hawking  fish,  was  Lord 

Melbourne  in  disguise,  and  when  beggars  called  at  the  house,  she 

declared  ttiat  they  were  persons  in  disguise ;  that  she  was  in  the 

habit  of  remaining  up  and  walking  about  the  house  during  the 

greater  part  of  the  night,  opening  and  shutting  doors  and  windows, 

and  talking  to  herself,  and  that  she  would  frequently  fire  off  pistols 
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Wariko  at  night;  that,  in  August,  1841,  Mrs.  Nash,  one  of  her  sisters,  went 
Waring,  to  visit  the  deceased,  and  found  her  alone,  without  any  servant  or 
other  person  in  the  house ;  and  her  conduct  and  conversation  were 
so  violent  and  incoherent,  that  a  petition  was  presented  to  the  Lord 
Chancellor,  who  issued  a  commission,  under  which  the  deceased 
was  found  insane;  that  neither  at  the  date  of  the  will,  nor  for 
some  years  before,  nor  afterwards,  was  the  deceased  of  sound  mind, 
or  capable  of  executing  a  will,  and  that  Henry  Waring  (the  api>ellant) 
was  in  no  way  related  to,  or  connected  with,  the  deceased,  who 
never  corresponded  with  him,  nor  was  he  ever  personally  known  to, 
or  seen  by,  her. 

The  allegation  filed  by  the  appellant,  admitted  that  she  was 
naturally  of  penurious  habits,  and  eccentric  in  her  general  conduct 
and  behaviour;  and  pleaded,  that  the  apprehensions  she  might 
have  entertained  of  being  persecuted,  from  spiteful,  or  mischievous, 
or  interested,  motives,  were  no  proofs  of  insane  delusions ;  that  the 
deceased,  on  the  contrary,  conducted  her  own  afifairs,  pecuniary  and 
[  *346  ]  domestic,  *with  singular  prudence  and  propriety ;  that  she  intro- 
duced herself  to  his  family  in  1828,  and  that  the  immediate  occasion 
of  her  writing  to  his  family  was,  her  having  seen  his,  the  appellant's, 
name  in  the  newspapers,  as  presiding  at  a  meeting  of  the  Brunswick 
Club,  at  Newry,  at  which  strong  resolutions  were  passed,  in  favour 
of  what  she  was  devoted  to,  the  cause  of  Protestant  ascendancy. 

The  efifect  of  the  evidence  respecting  the  delusions,  habits,  and 
conduct  of  the  deceased,  are  sufficiently  set  forth  in  the  judgment. 

The  learned  Judge  (Sir  Herbert  Jenner  Fust)  pronounced 
against  the  validity  of  the  will  and  codicil,  as  she  was  not  a  person 
of  sound  mind  at  the  time  the  will  and  codicil  were  made. 

From  this  judgment  the  present  appeal  was  brought,  and  now 
came  on  for  hearing. 

Sir  Fitzroy  Kelly ^  Q.C.  and  Dr.  Addams,  for  the  appellant,  in 
support  of  the  appeal : 

The  will  and  codicil  were  the  spontaneous  acts  of  the  testatrix, 
and  made  by  her  at  a  time  when  she  was  competent  to  dispose  of 
her  property.  The  law  of  England  admits  the  existence  of  mental 
delusion,  on  one  particular  subject,  with  sufficient  degree  of  mental 
capacity  to  conduct  the  ordinary  aflfairs  of  life :  1  Williams  **  On 
Executors,"  p.  17  (i).  The  principles  upon  which  the  (Jourt 
determines  the  validity  of  testamentary  dispositions  made  by  persons 

(1)  3rd  ed.  1841. 
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of  ansoand  mind,  are  clearly  laid  down  in  Dew  v.  Clark  (i).  warwo 
Sir  John  Nicholl  thought,  in  that  case,  that  the  will  of  a  person,  wabing. 
partially  insane,  might  be  good,  unless  it  was  the  "^offspring  of  the  [  *847  ] 
l)articular  insanity.  Now,  in  the  present  case,  the  delusions  had 
nothing  to  do  with  the  will,  and  it  could  not  be  considered  as  the 
offspring  of  those  delusions.  The  evidence  proves,  that  the  testatrix, 
in  all  her  acts  and  habits,  in  the  ordinary  course  of  life,  was  per- 
fectly business-like  and  sensible.  Suppose  she  had  committed  a 
criminal  offence,  would  she  not,  upon  this  evidence,  be  held  liable 
to  a  criminal  prosecution  ?  We  submit,  that  there  is  no  distinction 
between  the  degree  of  insanity  which  will  be  held  to  exonerate  a 
person  from  liability  to  a  criminal  prosecution,  and  that  which  will 
invalidate  a  will,  where  the  insane  delusion  was  not  the  immediate 
cause  of  the  will,  and,  in  fact,  had  no  connection  with  the  will. 
The  real  question  is,  not  whether  the  testatrix  was  under  delusions, 
but  whether  she  was  of  testate  capacity  at  the  time  of  making  her 
will:  Chambers  v.  Yatman  (2),  Mudway  v.  Croft  (8),  Cartwiight  v. 
Carttcright  (4). 

The  Queen's  Advocate  (Sir  John  Dodson),  and  Sir  Frederick 
Thesiger^  Q-C,  for  the  respondents,  were  not  called  upon  to  address 
their  Lordships. 

Lord  Brougham  :  *^^h  i^. 

This  was  an  appeal  from  the  sentence  of  the  Prerogative  Court  of 
Canterbury,  refusing  probate  to  the  will  of  Sarah  Gibson,  published, 
or  purporting  to  be  published,  on  the  Ist  of  March,  1834.  The 
refusal  was  grounded  on  the  testatrix  being  of  unsound  mind  when 
the  will  was  made  and  published.  There  *is,  appended  to  the  will,  [  *348  ] 
a  clause  of  attestation,  but  no  witnesses  are  subscribed.  Hence, 
according  to  the  undoubted  and  unquestioned  law  of  the  Ecclesias- 
tical Courts,  this  would  have  rendered  the  instrument  an  unfinished 
will,  unless  subsequent  acts  recognised  it  and  affirmed  it,  as  a 
completed  instrument;  and  a  codicil,  bearing  date  some  time  in 
1836,  as  is  proved  by  circumstances  and  affidavit,  might  have  been 
relied  on,  as  having  this  effect,  had  the  testatrix,  at  that  time,  been 
possessed  of  her  faculties,  which  she  was,  in  a  considerable  less 
degree  than  in  March,  1834. 

(1)  3  Add.  Eep.  79;  S,  C.  reported         (3)  3  Curt.  671. 
hj  Dr.  Haggard,  1826.  (4)  1  PhiL  90. 

(2)  2  Curt  416. 
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Wariko  This  issue,  however,  though  clearly  raised  on  (he  pleadings,  was 

Wabino.  ^^^  disposed  of  by  the  Court  below,  the  learned  Judge  having 
deemed  the  evidence  of  unsoundness,  as  early  as  March,  1884, 
sufficient  to  authorise  him  in  his  refusal  to  admit  the  will  to  probate. 
It  becomes  necessary,  therefore,  at  least,  it  is  convenient,  that  we 
should  direct  our  attention,  in  the  first  instance,  to  an  examination 
of  the  grounds  upon  which  he  comes  to  this  conclusion — a  con- 
clusion on  which  we  have  so  fully  agreed  that  we  did  not  think  it 
necessary  to  call  upon  the  respondents  for  an  answer  to  the  case 
made  by  the  appellant. 

The  principles  which  must  govern  a  case  of  this  description  are 
sufficiently  clear,  and  they  may  be  regarded  as  well  settled  by  the 
current  of  former  decisions.  Indeed,  they  flow  easily,  from  con- 
sidering the  nature  of  the  inquiry  in  which  such  cases  engages  as. 
The  question  being,  whether  the  will  was  duly  made  by  a  person 
of  sound  mind  or  not,  our  inquiry,  of  course,  is,  whether  or  not  the 
party  possessed  his  faculties,  and  possessed  them  in  a  healthy  state. 
His  mental  powers  may  be  still  subsisting ;  no  disease  may  have 
r  *3^9  ]  taken  them  away ;  and  yet  they  may  have  been  ^affected  with 
disease,  and  thus  may  not  have  entitled  their  possessor  to  the 
appellation  of  a  person  whose  mind  was  sound. 

Again,  the  disease  afifecting  them  may  have  been  more  or  less 
general ;  it  may  have  extended  over  a  greater  or  a  less  portion  of 
the  understanding ;  or,  rather,  we  ought  to  say,  that  it  may  have 
affected  more,  or  it  may  have  affected  fewer,  of  the  mental  faculties. 
For  we  must  keep  always  in  view  that  which  the  inaccuracy  of 
ordinary  language  inclines  us  to  forget,  that  the  mind  is  one  and 
indivisible ;  that  when  we  speak  of  its  different  powers,  or  faculties, 
as  memory,  imagination,  consciousness,  we  speak  metaphorically, 
likening  the  mind  to  the  body,  as  if  it  had  members  or  compart- 
ments, whereas,  in  all  accuracy  of  speech,  we  mean  to  speak  of  the 
mind  acting  variously,  that  is  remembering,  fancying,  reflecting,  the 
same  mind  in  all  these  operations  being  the  agent.  We,  tiderefore, 
cannot,  in  any  correctness  of  language,  speak  of  general  or  partial 
insanity ;  but  we  may  most  accurately  speak  of  the  mind  exerting 
itself  in  consciousness  without  cloud  or  imperfection,  but  being 
morbid  when  it  fancies ;  and  so  its  owner  may  have  a  diseased 
imagination,  or  the  imagination  may  not  be  diseased,  and  yet  the 
memory  may  be  impaired,  and  its  owner  be  said  to  have  lost  his 
memory.  In  these  cases,  we  do  not  mean  that  the  mind  has  one 
faculty,  as  consciousness,  sound;   while  another,  as  memory  or 


WL.  Lxxix.]   1848.    P.  C.    6  MOORE,  P.  C.  849—851.  79 

imagioatioDy   is  diseased;    bat  that   the    mind    is    sound  when      Wabino 
reflecting  on  its  own  operations,  and  diseased  when  exercising  the      wabino. 
combination  termed  imagining,  or  casting  the  retrospect,  called, 
recollecting. 

This  view  of  the  sabject,  thoagh  apparently  simple,  and  almost 
too  unquestionable  to  require,  or  even  to  ^justify,  a  formal  statement,  [  *3^  ] 
is  of  considerable  importance,  when  we  come  to  examine  cases  of 
what  are  called,  incorrectly,  "  partial  insanity,"  which  would  be 
better  described  by  the  phrase  "insanity"  or  '* unsoundness " 
always  existing,  though  only  occasionally  manifest. 

Nothing  is  more  certain  than  the  existence  of  mental  disease  of 
this  description.  Nay ;  by  far  the  greater  number  of  morbid  cases 
belong  to  this  class.  They  have  acquired  a  name,  the  disease  called 
familiarly,  as  well  as  by  physicians,  ''monomania,"  on  the 
supposition  of  its  being  confined,  which  it  rarely  is,  to  a  single 
faculty,  or  exercise  of  the  mind :  a  person  shall  be  of  sound  mind, 
to  all  appearance,  upon  all  subjects  save  one  or  two ;  and  on  these 
be  shall  be  subject  to  delusions,  mistaking  for  realities,  the 
suggestions  of  his  imagination.  The  disease  here  is  said  to  be  in 
the  imagination ;  that  is,  the  patient's  mind  is  morbid,  or  unsound, 
when  it  imagines ;  healthy  and  sound  when  it  remembers.  Nay ; 
he  may  be  of  unsound  mind  when  his  imagination  is  employed  on 
bome  subjects,  in  making  some  combinations;  and  sound  when 
making  others,  or  making  one  single  kind  of  combination.  Thus, 
he  may  not  believe  all  his  fancies  to  be  realities,  but  only  some,  or 
one ;  of  such  a  person  we  usually  predicate,  that  he  is  of  unsound 
mind  only  upon  certain  points.  I  have  qualified  the  proposition 
thus  on  purpose,  because,  if  the  being,  or  essence,  which  we  term 
the  mind,  is  unsound  on  one  subject,  provided  that  unsoundness  is 
at  all  times  existing  upon  that  subject,  it  is  quite  erroneous  to 
suppose  such  a  mind  really  sound  on  other  subjects.  It  is  only 
soond  in  appearance ;  for  if  the  subject  of  the  delusion  be  presented 
to  it,  the  unsoundness  which  is  manifested,  by  believing  in  the 
suggestions  *of  fancy  as  if  they  were  realities,  would  break  out ;  [  *35i  ] 
consequently,  it  is  absurd  to  speak  of  this  as  a  really  sound  mind ; 
(a  mind  sound  when  the  subject  of  the  delusion  is  not  presented  ;) 
as  it  would  be  to  say,  that  a  person  had  not  the  gout,  because  his 
attention  being  diverted  from  the  pain,  by  some  more  powerful 
equation  by  which  the  person  was  affected,  he,  for  the  moment, 
was  unconscious  of  his  visitation. 

It  follows,  from  hence,  that  no  confidence  can  be  placed  in  the 
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warimo  acts,  or  in  any  act,  of  a  diseased  mind,  however  apparently  rational 
Waring.  ^^^^  ^^^  ^^J  appear  to  be,  or  may  in  reality  be.  The  act  in  question 
may  be  exactly  such  as  a  person  without  mental  infirmity  might 
well  do.  But  there  is  this  difference  between  the  two  cases ;  the 
person  uniformly  and  always  of  sound  mind,  could  not,  at  the  moment 
of  the  act  done,  be  the  prey  of  morbid  delusion,  whatever  subject  was 
presented  to  his  mind;  whereas,  the  person  called  partially  insane, 
that  is  to  say,  sometimes  appearing  to  be  of  sound,  sometimes  of 
unsound  mind,  would  inevitably  show  his  subjection  to  the  disease 
the  instant  its  topic  was  suggested.  Therefore,  we  can,  with 
perfect  confidence,  rely  on  the  act  done  by  the  former,  because  we 
are  sure  that  no  lurking  insanity,  no  particular,  or  partial,  or 
occasional  delusion,  does  mingle  itself  with  the  person's  act,  and 
materially  affect  it.  But  we  never  can  rely  on  the  act,  however 
rational  in  appearance,  done  by  the  latter,  because  we  have  no 
security  that  the  lurking  delusion,  the  real  unsoundness,  does  not 
mingle  itself  with,  or  occasion,  the  act.  We  are  wrong  in  speaking 
of  partial  unsoundness;  we  are  less  incorrect  in  speaking  of 
occasional  unsoundness;  we  should  say  that  the  unsoundness 
[  ^362  ]  always  exists,  but  it  requires  a  reference  to  the  peculiar  topic,  *else 
it  lurks  and  appears  not.  But  the  malady  is  there,  and  as  the  mind 
is  one  and  the  same,  it  is  really  diseased,  while  apparently  sound, 
and  really  its  acts,  whatever  appearance  they  may  put  on,  are  only 
the  acts  of  a  morbid  or  unsound  mind. 

Unless  this  reasoning  be  well  founded,  we  cannot  account  for  the 
unanimity  with  which  men  have  always  agreed  in  regarding  as  the 
acts  of  an  insane  mind,  those  acts  to  all  appearance  rational,  which 
a  person  does  who  labours  under  delusions  of  a  plainly  extravagant 
nature,  though  there  is  nothing  in  the  act  done,  and  nothing  in  the 
conduct  of  the  party  while  doing  it,  at  all  connected  with  the  morbid 
fancies.  If  these  fancies  only  affect  the  party  now  and  then ;  if  for 
some  months  he  is  free  from  them,  labouring  under  them  at  other 
times,  then  his  acts  apparently  rational  would  not  be  regarded  as 
those  of  a  person  mentally  diseased.  But  if  we  were  convinced 
that  at  the  time  of  doing  the  acts  the  delusion  continued,  and  was 
only  latent  by  reason  of  the  mind  not  having  been  pointed  to  its 
subject,  and  would  have  instantly  shown  itself,  had  that  subject 
been  presented,  then  the  act  is  at  once  regarded  as  that  of  a  madman. 
Thus,  there  have  been  many  cases  of  persons  labouring  under  the 
delusion  that  they  were  other  than  themselves ;  some  have  believed 
themselves  deceased  Emperors  or  Conquerors ;  others  superuatural 
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beings.  Suppose  onei  who  believed  himself  the  Emperor  of  wariko 
Germany,  and  on  all  other  subjects  was  apparently  of  sound  mind,  wabino. 
did  any  act  requiring  mind,  memory,  and  understanding.  Suppose 
he  made  his  will,  and  either  did  not  sign  it  (before  signing  was 
required),  or  if  he  did,  signed  with  his  own  name  ;  but  suppose  we 
were  quite  convinced  that  had  any  one  spoken  of  the  Germanic 
Diet,  or  *proceeded  to  abuse  the  German  Emperor,  the  testator's  [  •sss  ] 
delusion  would  at  once  break  forth,  then  we  must  at  once  pronounce 
the  will  void,  be  it  as  officious  and  as  rational  in  every  respect,  as 
any  disposition  of  property  could  be :  of  course,  as  no  one  could 
propound  such  a  will  with  any  hopes  of  probate,  if  it  happened,  that, 
while  making  it,  the  delusion  had  broken  out,  even  although  the 
instrument  bore  no  marks  of  its  existence  at  the  time  of  its  con- 
coction, it  must  always  be  a  question  of  evidence,  on  the  whole  facts 
and  circumstances  of  the  case,  whether  or  not  the  morbid  delusion 
existed  at  the  time  of  the  factum;  that  is,  whether,  had  the  subject 
of  it  been  presented,  the  chord  been  struck,  there  would  have  arisen 
the  insane  discord,  which  is  absent  to  all  outward  appearance,  from 
the  chord  not  having  been  struck. 

The  principles  which  have  been  laid  down  do  not  at  all  differ 
from  those  on  which  the  Courts  have  acted,  which  text  writers  have 
construed,  and  which  scientific  men,  both  moralists  and  physicians, 
have  approved.  In  the  well-known  case  of  Dew  v.  Clark,  reported, 
8  Addams,  97,  but  also  reported,  with  the  great  advantage  of 
the  learned  Judge's  corrections,  and  published  separately,  by 
Dr.  Haggard,  we  find  Sir  John  Nicholl  stating,  that  mere  eccen- 
tricity is  not  enough  to  constitute  mental  unsoundness,  nor  great 
caprice,  nor  violence  of  temper,  but  that  there  must  be  an  aberra- 
tion of  reason  ;  and  he  adopts  a  definition  of  delusion  given  by  the 
learned  counsel  in  the  cause,  (now  a  member  of  this  Court,)  deem- 
ing it  well  described  by  the  expression,  that ''  it  is  a  belief  of  facts, 
which  no  rational  person  would  have  believed."  Perhaps,  in  a. 
strictly  logical  view,  this  definition  is  liable  to  one  exception,  or  at 
least  exposed  to  one  criticism,  *namely,  that  it  gives  a  consequence  [  *364  ] 
for  a  definition;  and  it  may  be  more  strictly  accurate  to  term 
'^  delusion,"  the  belief  of  things,  as  realities,  which  exist  only  in 
the  imagination  of  the  patient.  The  frame  or  state  of  mind  which 
indicates  his  incapacity  to  struggle  against  such  an  erroneous 
belief,  constitutes  an  unsound  frame  of  mind.  Sir  John  Nicholl 
justly  adds,  that  such  delusions  are  generally  attended  with  eccen- 
tricities, often  with  violence,  very  often  with  exaggerated  suspicions 
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Waring  and  jealousies.  Lord  Hale  lays  it  down,  that  insanity  may  be  general, 
Waring,  and  it  may  be  partial.  **  There  is  (says  he)  a  partial  insanity  of 
mind,  and  there  is  a  total  insanity ; "  and  the  former,  he  says,  is 
expressed  by  the  phrase  "  quoad  hoc  vd  illud  insanire  " :  IP.  C, 
c.  4,  s.  2.  But  Sir  John  Nicholl  (and  Lord  Hale  does  not  differ) 
speaks  of  partial  insanity,  as  only  that  which  is  occasionally 
called  forth,  and  not  that  which  only  exists  occasionally.  The 
authority  of  Lord  Hale  is  quite  consistent  with  the  position, 
that  the  disease  is  always  present,  and  only  not  apparent  by  the 
accident  of  the  proper  chord  not  having  been  struck  at  the  time ; 
and  Sir  John  Nicholl  more  expressly  says,  in  explaining  what  he 
means  by  occasional,  a  delusion  not  called  forth  except  under 
particular  circumstances.  In  all  the  cases  there  are  delusions 
occasionally  manifested,  and  a  state  of  mind  incapable  of  mastering 
them :  Hagg.  6. 

Dr.  Willis,  on  Mental  Derangement,  p.  161,  clearly  states,  that 
men  often  mistake,  for  a  lucid  interval,  the  mere  absence  of  the 
subject  of  delusion  from  the  mind  ;  he  says,  no  madman  can  be  said 
to  have  recovered  his  reason,  unless  he  freely  and  voluntarily  con- 
fesses his  delusion  ;  to  which  I  take  leave  to  add,  that  the  confes- 
sion or  admission  must  be,  not  only  freely  and  voluntarily  made, 
[  *365  ]  but  made  without  any  design  at  the  time  *of  pretending  sanity  and 
freedom  from  delusion,  according  to  the  known  or  suspected  view  of 
the  inquirer,  and  acting  a  part  accordingly.  There  is  a  noted 
instance  of  the  power,  sometimes  possessed  by  lunatics,  to  restrain 
for  the  moment,  and  for  a  purpose,  their  imagination,  and  conceal 
their  delusions.  It  occurs  in  a  case  tried  at  Guildhall,  by  Lord 
Mansfield,  where  one  Wood,  who  had  indicted  Dr.  Munro  for 
detaining  him  in  his  madhouse,  was  able  completely  to  evade  all 
questions  on  his  delusions,  though  some  time  before,  in  another 
indictment,  tried  at  Westminster,  he  had  readily  fallen  into  them, 
when  examined.  The  defendant,  accordingly,  was  obliged  to  give 
evidence,  at  Guildhall,  of  what  had  taken  place  at  Westminster : 
27  Howell's  State  Trials,  1316,  note. 

If  these  are  the  principles  upon  which  all  cases  of  this  descrip- 
tion must  be  decided,  there  are  others  applicable  to  all  cases  what- 
soever, but  especially  to  such  as  rest  upo(i  circumstantial  evidence. 
The  burthen  of  the  proof  often  shifts  about  in  the  process  of  the 
cause,  accordingly  as  the  successive  steps  of  the  inquiry,  by  lead- 
ing to  inferences  decisive,  until  rebutted,  casts  on  one  or  the  other 
party  the  necessity  of  protecting  himself  from  the  consequences  of 
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sach  inferences ;  nor  can  anything  be  less  profitable  as  a  guide  to  Wartno 
our  ultimate  judgment,  than  the  assertion  which  all  parties  are  so  wabinq. 
ready  to  put  forward  in  their  behalf  severally,  that,  in  the  ques- 
tion under  consideration,  the  proof  is  on  the  opposite  side.  Thus, 
no  doubt,  he  who  propounds  a  later  will,  undertakes  to  satisfy  the 
Court  of  Probate,  that  the  testator  made  it,  and  was  of  sound  and 
disposing  mind.  But  very  slight  proof  of  this,  where  the  factum  is 
regular,  will  suffice ;  and  they  who  impeach  the  instrument  *must  [  '356  ] 
produce  their  proofs,  should  the  party  actor,  (the  party  propound- 
ing,) choose  to  rest  satisfied  with  his  piimd facie  case,  after  an  issue 
tendered  against  him.  In  this  event,  the  proof  has  shifted  to  the 
impugner  ;  but  his  case  may  easily  shift  it  back  again.  So,  where 
any  circumstances  of  grave  suspicion  arise  at  the  outset  of  a  case, 
as  that  a  will  is  shown  in  the  outset,  to  have  been  made  and  pub- 
lished in  a  lunatic  asylum,  (which  I  have  known  to  happen,)  the 
burthen  of  proving,  and  very  satisfactorily  proving,  the  testator's 
sanity  would  be  so  clearly  on  the  propounding  party,  that  no 
further  proof  would  be  required  to  impugn  it.  In  the  present  case, 
there  is  a  circumstance  of  a  somewhat  similar  description.  It  is 
not  denied,  that  some  years  after  the  factum,  that  is,  in  1841, 
the  testatrix  was  fomid  a  lunatic  by  inquisition,  that  she  died 
undoubtedly  insane,  and  that  the  madness  was  found  by  the  jury 
to  go  back  to  within  four  years  of  the  date  of  the  will.  This  clearly 
made  it  incumbent  on  the  party  propounding,  to  show  the  sanity 
by  much  clearer  proof  than  would  have  been  required  had  no 
such  disease  been  admitted,  on  all  hands,  to  have  clouded  her 
understanding  towards  the  close  of  her  life. 

But  it  is  also  to  be  observed,  that  insane  delusions  are  very 
clearly  shown  to  have  taken  possession  of  her  mind,  previously  to 
the  date  of  the  will ;  and,  although  the  degree  of  disease  which 
then  existed  has  been  made  the  subject  of  dispute,  no  one  can  pre- 
tend that  there  was  perfect  soundness  of  mind  some  few  years 
before  March,  1884.  This  renders  it  still  more  necessary  for  the 
Court  of  Probate  to  be  satisfied,  that  these  delusions  had  ceased, 
and  the  mind  recovered  its  healthy  state  before  the  factum. 

Nor  is  this  all :  the  delusions  which  existed  at  an  *early  date,       [  *357  ] 
are  proved  to  have  increased  after  the  will  was  made.     They 
gathered  force,  until  it  became  necessary  to  sue  out  a  commission  ; 
and  the  result  of  the  inquisition  was,  that  in  1888  she  had  become 
perfectly  insane. 

Thus  it  becomes   quite  impossible   to  disconnect  the  different 

^- 
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vVABiNa  periods  of  this  unhappy  person's  history:  there  is  every  proba- 
Wariko.  bility  that  the  diseased  state,  which  commenced  before  the  factum^ 
continued  up  to  its  date ;  the  likelihood  is,  that  the  delusions,  of 
which  evidence  exists,  before  and  after,  continued  during  the  inter- 
mediate time,  although  no  proofs  may  be  obtained  of  the  precise 
fact ;  and  all  the  presumptions  which  would  otherwise  have  been  in 
favour  of  sanity  at  that  date,  are  turned  the  other  way  by  these 
important  circumstances.  Hence  it  is  not  at  all  a  just  and  correct 
view  of  this  case,  which  affirms,  that  the  presumption  is  in  favour 
of  the  testatrix's  soundness,  and  the  proof  of  continued  delusion  is 
thrown  upon  those  who  deny  it,  merely  because  there  is  no  evidence 
directly  applicable  to  the  date  of  the  will.  No  one  who  finds  a  person 
labouring  under  the  same  kind  of  delusions  before  and  after  a  given 
period,  can  be  justified  in  refusing  his  belief  to  their  continuance 
during  the  interval,  unless  clear  evidence  be  produced  of  their 
having  ceased  for  a  time,  and  then  returned.  The  very  great  proba- 
bility is,  that  they  existed  all  the  while,  and  were  only  not  apparent, 
because  the  subject  with  which  they  were  connected  did  not  happen 
to  be  openly  mentioned  before  others,  who  might  give  evidence. 
The  very  great  probability  is,  that  the  patient  laboured  under  them 
all  the  while,  although  she  did  not  openly  declare  her  belief  in 
them,  and  act  or  speak  under  that  belief. 
[  358  ]  Another  observation  remains  to  be  offered,  before  proceeding  to  a 

more  minute  commentary  on  the  evidence.  The  existence  of  delu- 
sions being  proved,  and  their  continuance  proved  or  assumed,  at 
the  date  of  the  factujji,  so  that  the  Court  is  satisfied  of  the  testatrix 
then  labouring  under  their  influence,  it  is  wholly  immaterial  that 
they  do  not  appear  in  the  will  itself.  The  party  propounding, 
often  approached  this  point  in  argument,  and  repeatedly  adverted 
to  the  fact— perhaps  we  should  rather  say,  the  assertion  or  the 
assumption — that  this  will  betrays  no  marks  of  the  alleged 
delusions,  or  generally,  of  an  unsound  mind.  There  was  a  mani- 
fest disposition  to  lay  down  a  rule,  that  no  person  labouring  under 
monomania,  or  partial  insanity,  can  be  deemed  intestable,  unless 
the  kind  of  insanity  appears  on  the  face  of  the  will.  But  there 
was  wanting  the  courage  to  lay  down  a  position  which  would,  at 
once,  have  been  rejected,  and  must  have  been  met  by  the  question, 
could  any  Court  admit  to  probate  the  will  of  the  man  who  said, 
(in  the  case  cited  by  Sir  John  Nicholl,  in  Dew  v.  Clark,)  **  I  am 
the  Christ,"  although  that  will  bore  no  marks  whatever  of  an 
unsound  mind,  still  less,  of  the  dreadful  delusion  under  which  the 
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party  laboured  ?     It  is  hardly  possible,  on  the  other  hand,  that      vvawko 
any  will  can  be  so  framed  as  to  rebut  all  presumptions  of  insanity      wabino. 
arising  from  proved  facts.     Of  the  present  will,  it  is  enough  to  say, 
that  it  wholly  fails  to  do  so,  as  shall  presently  be  observed. 

In  making  these  general  observations,  which  have  been  applied 
to  the  case  before  us,  we  have  adverted  to  its  principal  points :  but 
we  may  now  dwell  somewhat  more  in  detail  upon  the  evidence ; 
and  although  the  letters  form  the  most  important  portions  of 
it,  the  ^testimony  of  the  witnesses  is  far  from  immaterial,  and  [  *^59  ] 
might  be  deemed  to  prove  the  case,  even  if  the  letters  were  laid  aside. 

Mr.  Stilwell,  a  respectable  medical  practitioner,  as  I  am  entitled 
to  term  him,  from  the  very  intelligent  and  sensible  evidence  be  has 
given,  speaks  to  his  intercourse  with,  and  observations  upon,  Mrs. 
Gibson,  from  1825  to  1831,  inclusive;  and  Mr.  Neville,  also  a 
medical  man,  brings  the  history  of  the  case  down  still  nearer  the 
factum,  for  he  speaks  to  1833  and  1834.  Mr.  Stilwell  attended 
Mrs.  Gibson  from  June,  1826,  to  September,  1831.  From  the  first, 
he  found  her  irritable,  strange,  and  eccentric  in  her  conduct, 
working  herself  up,  on  trifling  occasions,  as  he  phrases  it,  and 
sometimes,  from  imaginary  causes,  very  suspicious  of  those  about 
her,  alwa3's  complaining  of  her  servants  plotting  against  her. 
These  plottings  formed  the  general  subject  of  her  conversation ; 
and  it  seemed  uppermost  in  her  mind.  Now,  these  traits  of 
character,  and  behaviour,  do  not  amount  to  indications  of  insanity, 
yet  they,  doubtless,  show  a  mind  prepared  for  aberrations  of  reason, 
and  a  control  of  the  judgment,  so  feeble,  as  to  make  it  easy  for 
mere  delusions  to  take  possession  of  it;  accordingly,  Mr.  Neville 
goes  on  to  say,  that  she  suspected,  not  only  her  servants  of  plotting, 
but  "  some  persons  about  her  in  disguise.*'  On  this,  he  says,  she 
would  talk  wildly  and  irrationally,  her  fears  being  imaginary,  and 
mere  delusions ;  on  other  subjects,  she  would  talk  rationally,  when 
she  could  be  got  to  speak  on  them,  but  she  soon  recurred  to  the 
imaginations  that  disturbed  her.  He  adds,  that  from  the  first  to 
the  last  of  attending  her,  she  never  was  free  from  the  delusion  of 
some  plot  endangering  her  ^personal  safety.  Several  times  she  [  *^^^  ] 
told  Mr.  Stilwell,  whispering  as  if  she  was  communicating  a  secret, 
that  Lord  Melbourne  and  Lord  John  Russell  frequented  the  neigh- 
bourhood, disguised  as  fishdealers.  But  he  adds  a  remarkable 
observation,  that  he  paid  the  less  attention  to  them,  because  her 
fancies  were  so  numerous,  that  he  never  once  saw  her  that  she  had 
not  some  extraordinary  story,  some  evidence  of  delusion,  and  that 
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wabikg  he  only  recollected  this  particular  one,  from  its  relating  to  public 
Waring,  men.  Another  subject  of  her  alarms  was  broached  early  in  Mr. 
Stilwell's  attendance ;  it  was,  that  ladies  of  the  name  of  Walker, 
made  ridiculous,  grinning  faces  at  her,  in  church;  a  delusion  of 
which  the  instances  are,  I  believe,  not  very  infrequent,  and  she  had 
applied  to  Admiral  Stirling,  a  magistrate,  about  it.  Mr.  Stilwell 
says,  that  the  Misses  Walker  were,  to  his  knowledge,  highly 
respectable,  amiable,  and  benevolent  ladies,  so  that  their  having 
so  demeaned  themselves,  must  have  been  a  pure  imagination ;  the 
freak  of  a  deluding  and  deluded  fancy.  It  may  further  be  stated, 
that  Mr.  Stilwell  having,  at  first  sight,  only  supposed  her  eccentric, 
after  a  few  visits  considered  her  to  be  insane,  and  this  conviction 
continued  all  the  time  he  knew  her,  namely,  till  September,  1881, 
and  has  continued  to  this  time,  he  having  considered  the  verdict 
wrong  in  not  going  considerably  further  back  than  1888.  This,  he 
says,  was  his  decided  impression.  An  interrogatory  was  put  to 
him,  as  to  the  truth  of  the  supposition,  that  the  Misses  Walker 
made  faces  at  her  in  church,  the  suggestion  being,  that  they  really 
might  have  done  so.  He  answered,  that  he  never  knew  any  ladies 
more  unlikely  to  do  so — **  I  consider  it  to  have  been  absolutely 
impossible." 
[  361  ]  Mr.  Neville  attended  her  from  July,  1827,  to  February,  1834, 

that  is,  regularly  from  1827  to  June,  1888,  when  he  saw  her  several 
times,  and  several  times  after,  in  February,  1884.  On  many 
occasions,  he  observed  nothing  particular,  but  at  other  times  her 
conversation  and  manner  exhibited  (he  says)  strong  indications  of 
her  being  a  person  of  unsound  mind.  Her  fancy  was,  that  men  in 
general,  and  her  own  servants  among  others,  were  in  love  with  her. 
"Her  manner  and  expression  of  countenance  (says  Mr.  Neville) 
corresponded  with  her  declarations,  and  were  such  as  to  establish 
the  undoubted  conviction  of  her  being  under  a  delusion,  and 
insane."  It  occurred  again  and  again,  so  recurring  as  to  show, 
that  it  was  permanent,  **  a  confirmed,  and  established  delusion." 
Nay,  Mr.  Neville  himself  was  one  of  the  subjects  of  the  delusion. 
After  an  ordinary  visit,  in  which  nothing  material  had  occurred, 
she  wrote  him  a  long  letter,  remonstrating  with  him,  and  desiring 
him  to  recollect  that  he  only  attended  her  as  a  professional  man. 
He  saw  her  again,  as  usual,  the  following  day,  and  neither  he  nor 
she  took  any  notice  of  the  matter ;  she  had  forgotten  it,  and  he, 
treating  her  like  a  mad  person,  overlooked  it.  This  occurred  early 
in  his  attendance  on  her.     But  his  opinion  generally,  from  the 
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delasions  she  so  often  referred  to,  is,  that  it  was  **  permanent,  Warinq 
confirmed  and  established,"  and  he  has  not  sworn  truly,  if  he  has  warino. 
any  reason  to  doubt  its  continued  existence  in   1883  and  1884.  * 

Nothing  that  he  observed  in  these  years  had  contributed  to  alter 
his  fixed  opinion  on  this  subject,  though  he  refers  to  the  earlier 
period  of  his  acquaintance,  as  the  time  when  she  spoke  to  him  of 
the  annoyance  she  was  undergoing  from  lovers. 

There  are  other  witnesses  who  speak  to    the    same   delusion.       [  862  ] 
Frances  Bishop  lived  with  her  from  June,  1882,  to  March,  1838, 
and  says,  that  she  was  decidedly  mad,  and  gave,  as  one  reason, 
her  supposing  people  were  in  love  with  her;    she  described  the 
conduct,  especially,  of  two,  Sir  Edmund  Nagle  and  Mr.  Thesiger,  as 
particularly  indecent ;  using  such  language  in  giving  an  account  of 
it,  that  the  witness  could  not  bear  what  she  calls,  ''  its  offensive 
and  disgusting  indecency,"  and  was  forced  to  quit  the  room.     Now, 
this  must  have  been  a  mere  fancy,  for,  independent  of  the  character 
of  these  gentlemen,  she  said,  they  had  asked  her  hand  in  marriage, 
and  that  she  had  refused  them  on  account  of  their  indecent  conduct 
and  language ;  a  thing  wholly  impossible  in  the  case  of  suitors  in 
their  station  in  life.    Another  witness,  Jane  Jenner,  who  was  with 
her  from  October,  1829,  to  November,  1832,  except  six  months  in 
1880,  gives  the  same  account  of  her  obscene  expressions  and 
indelicate   attitudes,    when    falsely    charging    the    witness    with 
unchaste  conduct.    It  is  to  be  observed,  too,  that  she  suspected 
her  of  having  connection  with  men,  for  the  purpose  of  their  getting 
hold  of  her,  the  testatrix's,  money,  about  which  she,  a  foundling 
apprentice,  could  know  nothing.     I  may  observe,  in  passing,  that 
these  fancies  were  accompanied  with  very  violent,  indeed  most 
cruel  behaviour  to  this  poor  girl;  according   to   both   her  own 
history  and  Frances  Bishop's.    But,  as  often  happens  in  mental 
derangement,  there  were  paroxyms  of  kindness,  alternating  with 
those  of  cruelty.    The  indecency  of  language  and  gestures  sworn 
to  by  all  the  witnesses,  is,  in  a  person  well  brought  up,  and  of  a 
chaste  life,  itself  a  plain  and  a  melancholy  indication  of  mental 
disease ;  another  indication  of  a  kind  *of  ten  observed  in  the  insane,       [  *363  ] 
was  her  extraordinary  vanity ;  she  had  such  ideas  of  her  own 
importance,  she  would  say,  that  the  officers  came  to  the  parade, 
and  the  band  played  near  her  house,  in  order  to  show  her  respect ; 
and  to  the  same  head  may  be  referred  her  fancying  that  the  clergy- 
man of  the  parish  preached  at  her ;  and,  on  that  ground,  and  of  the 
faces  made  at  her,  she  left  the  church. 
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Waring  These,  and  indeed  all  the  witnesses,   swear    to  her   constant 

Wabtko.  suspicions  of  every  one ;  her  fancies  of  plots  and  violence ;  her 
keeping  a  loaded  pistol  near  her,  and  often  firing  it  from  the  window 
in  the  night. 

The  last  witness,  of  whose  testimony  it  is  necessary  to  speak,  is 
one  of  great  respectability,  and,  like  all  the  others  against  the  will, 
wholly  free  from  any  bias  of  interest,  or,  indeed,  of  feeling,  in  the 
cause.  Sir  Eichard  Frederick  gives  a  clear  and  unhesitating 
opinion,  that  in  1825  Mrs.  Gibson  was  deranged ;  she  wrote  him 
a  letter  asking  him  to  call ;  and  when  he  did  so,  she  told  him  that 
Sir  Edmund  Nagle  had  been  with  her ;  that  he  was  deranged  ;  that 
he  had  got  her  up  into  a  corner  of  the  room,  but  that  she  had 
escaped  from  him ;  that  he  had  then  jumped  out  of  the  window, 
and  that  she  had  followed  him,  and  pacified  him ;  that  as  he  was 
going  to  live  in  a  house  where  the  windows  were  higher,  and  his 
jumping  out  would  be  dangerous,  she  had  written  to  Lord  Liver- 
pool. She  then  showed  him  the  letter  she  had  written.  Sir  B. 
Frederick  says,  it  was  very  well  written,  allowing  her  to  be  right  as 
to  Sir  Edmund  Nagle's  state  and  conduct.  This  delusion  was  in 
1825 ;  so  were  the  others  of  which  mention  has  been  made,  as  to 
Lord  Melbourne  and  Lord  John  Bussell  haunting  the  neighbour- 
hood in  disguise.  But  other  witnesses  speak  to  that  delusion,  as 
well  as  her  universal  suspicion  being  continued,  after  the  factum. 
[  •364  ]  *Thu8,  Jane  Hunter  says,  she  would  talk  of  Lord  Melbourne,  and 
Lord  John  Bussell,  and  Lord  Lake,  being  about  the  house  all  night, 
and  wanting  to  come  in  for  the  purpose  of  having  an  improper 
connection  with  her.  The  abominable  indecency  of  her  conversa- 
tion, is  also  spoken  to  at  the  same  period. 

The  testimony  of  the  witnesses  who  have  been  examined  in 
support  of  the  will,  is  liable  to  the  remark,  that  some,  indeed  most 
of  them,  only  speak  to  negatives,  saying,  they  never  observed  such 
and  such  aberrations ;  never  heard  her  speak  of  Will  Dean  perse- 
cuting or  annoying  her,  or  Thomas  Waring  being  in  disguise,  or 
having  turned  Catholic,  as  others  had  sworn  ;  but  several,  indeed 
most  of  them,  prove  too  much,  deposing  to  her  perfect  rationality 
at  the  time  when  we  have  evidence  from  her  own  letters  that  she 
was  insane  ;  generally  speaking,  too,  their  means  of  knowledge  was 
but  scanty,  compared  with  those  of  the  witnesses  against  the  will. 
Thus,  Mrs.  Avarne  (i)  visited  her  once  in  1827,  for  four  months,  once 
in  1837,  for  three  weeks ;  and  during  the  interval,  but  of  ten  or 

(1)  Sic. 
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eleven  years,  only  for  a   fortnight,   or  a   few  days,  at  a   time.      Waring 
Sosanna  Elers  saw  her  in  1880 ;  for  two  or  three  days,  in  1838,      wabino. 
1834,  and  1887,  one  day  each  year ;  in  1836,  two  days.     Of  course, 
as  might  be  expected,  she  saw  nothing  particular,  for  the  case  is, 
that  nothing  particular  appeared,  at  every  moment,  but  only  occa- 
sionally.    There  is,  however,  another  objection  to  the  testimony  of 
several  of  these  witnesses,  and  of  all  those  who  most  strongly  sup- 
l)orted  the  will ;  they  support  it  too  strongly,  and  they  differ  among 
themselves.     Thus,  Elizabeth  Akehurst  says,  that  during  twenty 
years,  no  change  whatever  was  observable,  and  Sarah  Gibson  was 
always  quite  rational,  and  so  equally  rational.    But  Joseph  Marter 
^positively  swears,  that  the  longer  he  knew  her,  the  more  eccentric       [  '365  ] 
she  was.     It  is  true  he  ascribes  her  eccentricities  to  drink,  as  does 
Julia  Willison  ;  but  this  witness  admits  the  eccentricities  described 
by  Elizabeth  Akehurst.     John  Marter  further  says,  that  though 
she  did  take  odd  fancies,  as  he  terms  it,  he  never  doubted  her 
sanity,  and  expected  a  different  verdict  of  the  jury  accordingly. 
Now,  he  speaks  of  her  down  to  1840.     Thomas  Miller  speaks  to 
after  1838,  and  maintains  her  to  be  rational ;   yet,  that  she  was 
mad  before  1838,  her  letters  clearly  prove ;  indeed.  Miller  is  aware 
of  her  eccentricities,  and  qualifies  his  statement  by  saying,  when 
not  excited  she  was  rational.     That  she  was  extremely  irritable  long 
l>€fore  1834,  is  clearly  proved ;  yet  Augusta  Averne  (i)  and  Sarah 
Roots  declare,  that  they  never  saw  either  any  eccentricity,  or  any 
irritation  at  all ;   and  the  former  speaks  to  1837.      Many  witnesses 
for  the  will  having  denied  ever  having  heard  her  speak  of  Thomas 
Waring  being  a  Catholic,  and,  no  doubt,  truly  so  denied  it ;  one 
James  Hunt,  gives  a  remarkable  confirmation  to  this  part  (and  a 
very  material  part  it  is)  of  the  case,  against  the  will ;  not  only  he 
allows  her  to  have  been  very  eccentric,  never  having  seen  any  one 
more  so ;   not  only,  he  says,  she  would  run  on  talking  nonsense  by 
the  hoar;  not  only  does  he  say,  "  I  don't  think  she  was  quite  right 
at  times ;  sometimes  she  was  very  rational,  indeed,  sometimes  she 
was  not ; "  but  he  says,  that  in  1838,  the  year  before  the  factum y 
she  complained  of  Thomas  Waring  coming  to  Wey bridge,  and  putting 
up  his  horse  at  the  ''  Queen's  Head,"  and  having  become  a  Catholic. 
She  then  very  sharply  said  to  Hunt,  ''You  know  it,  and  he  goes 
down  in  his  carriage  to  the  '  Queen's  Head.'     I'll  go  next  Sunday, 
and  see  when  he  does  come."  She  *added,  "  He  shall  have  nothing       [  *366  ] 
from  me ;  he  shall  never  be  the  better  for  my  money."     This  she 

(1)  Sic. 
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Warimo      repeated  several  times,  in  the  same  year,  1833 ;   and  this  is  all 

Wabinq.     related  by  a  witness  for  the  will. 

As  to  Miss  Lee,  she  appears  to  have  had  a  bias  on  her  mind, 
which,  though  it  might  not  influence  her  testimony  as  to  facts, 
nay,  probably  did  not,  may  well  have  swayed  her  opinion.  The 
will,  if  set  up,  trebled  her  limited  income,  and  she  must  have 
wished  well  to  the  case  ;  she  never  saw  any  jealousy  or  suspicion 
in  her,  but  says,  she  was  a  very  cautious  person ;  and  so  indeed  is 
this  witness,  for  she  says,  "  perhaps  you  may  say  she  was  a  little 
eccentric,''  and  by  eccentric,  it  turns  out  that  she  means  only 
''  being  retired."  She  says,  "  she  was  more  mild  than  otherwise." 
It  is  very  possible,  that  before  this  respectable  lady  she  could 
control  herself,  more  than  before  her  inferiors. 

When  we  take  all  the  witnesses  together,  which  are  called  to 
support  the  will,  surely  there  can  be  no  inference  drawn  from  their 
testimony,  sufficient  to  answer  the  case  on  the  other  side.  They 
had  inferior  opportunities  of  observation ;  they  differ  materially 
among  themselves;  they  sometimes  prove  too  much,  and  give 
evidence  inconsistent  with  the  admitted  facts  in  the  case ;  some- 
times  they  give  very  material  evidence  against  the  will ;  and  finally, 
where  they  are  consistent  with  each  other,  and  with  themselves, 
the  only  result  of  their  testimony  is,  that  what  others  saw  and 
heard,  and  positively  swore  to,  they  did  not  happen  to  see  and 
hear,  and  so  cannot  swear  to ;  but  of  course  cannot  negative.  For 
be  it  observed,  there  is  not  one  single  contradiction ;  there  is  no 
witness  for  the  will,  who  contradicts  the  things  sworn  to  against  it, 

[  *367  ]  at  the  time  and  place  where  they  are  so  ^stated  by  the  witnesses 
against  the  will.  Nothing  can  be  more  clear  than  that,  as  tar  as 
the  parole  evidence  goes,  the  case  for  the  respondents  is  unanswered. 
Nothing  more  clear  than  that  the  balance  of  the  testimony  is  wholly 
against  the  appellant,  nay,  that  we  can  hardly  weigh  the  testimony 
on  the  two  sides  against  each  other;  inasmuch  as  all  that  the 
appellant's  witnesses  swear  may  be  true,  while  the  depositions  of 
the  respondent's  witnesses  are  entirely  credited. 

But  the  documentary  evidence  is  yet  more  remarkable,  and  to 
that  we  may  now  advert.  Her  suspicions  appear  to  have  begun 
very  early.  In  1821,  she  expresses  them  of  her  husband ;  whom 
she  supposes  capable  of  poisoning  her.  Next  year  she  writes  to 
bring  down  her  brother ;  telling  him  her  husband  is  very  ill ;  and 
evidently  expecting  an  immediate  funeral;  for  she  speaks  of  the 
churchyard  as  near,   conveniently   near,  and  that   it   would  be 
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condacted  i^ithout  expense,  though  respectably.  In  her  letter  of  Wariko 
the  11th  of  December,  1825,  she  is  certainly  more  a  prey  to  delusion,  wabiko. 
and  her  mind  wanders  ;  she  fancies  she  is  preached  at.  She  saw  a 
Colonel  Frederick,  but  has  lost  all  recollection  of  him  from  the 
misery  she  has  been  in  ever  after.  On  the  22nd  of  December  she 
writes  to  Sir  Richard  Frederick,  that  she  is  suspected  of  ''meretri- 
cious habits."  The  letter  of  the  11th  of  January,  1826,  to  the  same 
gentleman,  is  wilder  still.  Other  letters  occur  in  1827  and  1829, 
full  of  strange  suspicions  and  surmises,  betokening  a  bewildered 
mind.     On  the  18th  of  September,  1880,  she  is  quite  wild. 

As  we  approach  the  date  of  the  will,  these  delusions  and  wan- 
derings, far  from  disappearing  or  lessening,  ^become  more  striking.       [  *368  ] 
That  the  letter  of  November,  1831,  concerning  the  indication  of  a 
Revolution,  is  the  work  of  an  unsound  mind,  who  can  doubt  ? 

It  may  be  observed,  in  passing,  that  whenever  unsoundness  of 
mind  is  found  to  exist,  a  continuance  of  the  same  unhappy  state 
may  be  safely  presumed  on  much  slighter  evidence  of  aberration 
than  might  have  been  required  to  prove  its  commencement :  such 
indications  in  this  case  are  clear  enough.  In  1888,  she  says  a  lady 
abused  her  furiously  before  the  servants,  and  not  the  lady,  but  the 
servants,  she  was  thus  obliged  to  send  away. 

We  have  seen,  then,  how  unsound  her  mind  was  down  to  the  end 
of  1882,  by  the  letters  which  she  wrote,  as  well  as  by  her  conversa- 
tion and  demeanour,  as  spoken  to  by  the  witnesses.  In  1888,  we 
have  repeated  indications  of  a  like  kind,  and  some  spoken  of  by  the 
witnesses  for  the  will ;  particularly  her  delusion  as  to  her  brother, 
Thomas  Waring,  coming  to  the  ''Queen's  Head"  and  turning 
Catholic,  and  that  Hunt,  who  denied  it,  must  know  it. 

The  case  for  the  will  requires  us  to  believe  her  reason  quite 
restored  between  November,  1888,  and  March,  1884;  yet,  soon  after 
this  latter  date,  we  find  these  delusions  and  that  wildness  continued 
in  her  letters.  That  of  October,  1884,  is  a  proof  of  this ;  all  these 
symptoms  of  insanity  continue,  and  are  on  the  increase  in  1885. 
Her  letters  now  speak  of  plots,  and  of  attempts  on  her  life,  and 
of  persons  in  disguise,  and  of  those  who  assume  the  faces  of  others. 
The  result  of  the  whole  evidence,  when  examined  and  compared, 
is,  that  this  testatrix  was  of  unsound  mind  some  years  before  the 
factum :  and  that  she  was  of  the  same  unsoundness  after  i\iQ  factum,  a 
prey  to  delusions,  *and  of  unsteady,  unsound,  wandering,  intellect.  [  •869  ] 
In  most  things,  and  especially  in  matters  relating  to  the  care  of  her 
property,  she  conducted  herself  with  great  prudence  and  discretion. 
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Waring  and  apparently  as  a  person  of  sound  mind ;  but,  for  a  long  series  of 
Wariko.  years,  delusions,  manifestly  insane,  occasionally  appeared ;  and 
this  so  frequently  and  under  such  a  variety  of  circumstances,  as  to 
prove  them  to  have  a  continually  existing  cause ;  and  to  be  so,  for 
\7hat  has  been  called  habitual,  as  to  turn  the  onm  probandi  on  those 
setting  up  any  act  done,  or  instrument  executed,  by  her,  after  this 
malady  was  established.  Therefore,  the  appellant  must,  in  this 
case,  prove  her  to  have  had  a  lucid  interval  between  November,  1833, 
perhaps  we  should  rather  say  between  February,  1834,  and  the 
date  of  the  will,  and  March  of  that  year,  and  that  this  lucid  interval 
continued  to,  and  included,  the  1st  of  March.  Now,  by  a  lucid 
interval,  is  not  meant  a  concealment  of  delusions,  but  their  total 
absence ;  their  non-existence  in  all  circumstances ;  a  recovery  from 
the  disease  and  a  subsequent  relapse:  of  this  we  have  not  any 
proof  whatever  dehors  the  will ;  but  is  there  any  thing  in  the  will 
which  can  furnish  such  needful  proof  ?  Or,  indeed,  is  there  any- 
thing in  the  will  which  can  even  tend  to  shake  the  inference  from 
all  external  evidence,  that  the  disease  continued  during  the  whole 
period,  from  1833,  to  autumn,  1834,  when  it  plainly  manifested  itself? 
Very  far  from  it.  The  will,  if  it  does  not  confirm  that  inference,  is 
perfectly  consistent  with  it.  The  will  is  in  favour  of  a  person 
unknown  to  the  testatrix,  though  bearing  her  name,  except  by  having 
made  a  Protestant  speech  in  Ireland,  of  which  she  read  an  account 
in  a  newspaper.  To  him,  for  no  other  reason,  she  leaves  39,000/.  or 
[  '370  ]  40,000/.,  setting  aside  her  *brother,  Thomas  Waring,  to  whom  she 
had  before  given  it,  and  towards  whom,  one  of  her  most  remarkable 
delusions  pointed  (according  to  the  testimony  of  a  witness  called  in 
support  of  the  will)  towards  whom,  seized  by  this  delusion,  that  be 
was  turned  Catholic,  she  declared  a  diminished  affection  on  that  score, 
and  from  whom  she  took  the  sum  to  give  the  Protestant  speaker.  We 
are  all  clearly  of  opinion,  that  the  inferences  of  unsoundness  rather 
gather  strength  from  the  factum,  and  are  nowise  impaired  by  it. 

Lastly,  the  will  is  an  incomplete  instrument;  and  requires 
subsequent  confirmation,  by  being  recognized.  The  codicil  made 
in  or  after  1836,  we  know  not  how  long,  may  have  been  made  after 
the  inquisition  found  her  insane ;  but,  at  any  rate,  it  was  made 
when  her  unsoundness  of  mind  had  become  more  generally  manifest, 
than  at  the  date  of  the  will,  and  it  is  past  all  possibility  of  doubt ; 
any  acknowledgment  at  the  time  is  plainly  nugatoiy. 

We,  therefore,  entirely  agree  with  the  Goubt  below,  in  refusing 
probate  to  this  will.     Though  satisfied  with  the  elaborate  reasoning 


VOL.  Lxxix.]        1848.    P.  C.    6  MOORE,  P.  C.  370.  93 

of  the  learned  Judge,  who  so  fully,  and  so  ably,  dealt  with  the  case,  Warixq 
we  have  deemed  it  right  to  enter  much  at  large  into  the  whole  subject  wabino. 
here,  and  to  give,  at  full  length,  the  reasons  on  which  our  judgment 
of  affirmance  is  grounded  ;  stating  the  principles  of  the  law,  and  the 
result  of  the  evidence  as  to  facts,  because  the  law  respecting  what 
is  called  partial  insanity  has  never  before  been  laid  down  in  the 
superior  Court,  and  because  the  respondents  having  been  stopped, 
the  evidence  had  not  been  examined,  except  on  one  side  in  the 
argument  at  the  Bar.  The  appeal  is  dismissed,  and  the  sentence, 
refusing  probate,  affirmed,  with  costs. 


In  ee  HARDY'S  PATENT  (1).  m9. 

(6  Moore,  P.  C.  441—446 ;  S.  C.  13  Jur.  177.)  ^^2. 

Extension  of  term  of  letters  patent  granted  to  assignees  of  patentee.  [  ^^M 

The  inrentor  and  patentee  had  lost  largely  by  the  patent,  but  his 
aesii^ees  had  lately  made  very  considerable  profits,  and  from  their  position 
in  the  trade,  were  likely  to  command  a  very  large  sale  of  the  patent  article. 
The  patent  was  of  high  merit,  and  of  great  service  to  the  public  safety.  In 
such  circumstances,  a  prolongation  of  the  term  was  granted  to  the  assignees 
for  four  years,  upon  conditions,  first,  that  the  assignees  secured  to  the 
patentee  half  the  profits  derived  from  the  sale ;  and,  secondly,  that  the 
patented  article  should  be  sold  by  the  assignees  to  the  public,  at  a  certain 
fixed  price. 

In  eetimating  the  profits  made  under  a  patent,  the  profits  arising  from  the 
!^e  of  the  patented  article  for  exportation  must  be  included. 

[No  judicial  citation  of  this  case  has  been  found.  It  is  thought 
sufficient  to  reprint  the  head-note,  which  for  practical  purposes 
contains  the  whole  substance  of  the  judgment.] 


On  Appeal  from  Van  Dieman's  Land. 
ALGERNON    MONTAGU   v.   The    LIEUTENANT-  is*^. 

GOVERNOR  OF  VAN  DIEMAN'S  LAND  (2).  j^I^2X 


(6  Moore,  P.  0.  489—500.) 

The  OoTemor  and  Council  of  a  colony  or  plantation  have  power,  under 
the  statute,  22  Geo.  III.  c.  75,  to  amove  a  Judge  from  bis  office,  for 
miBbehaviour  or  neglect  of  duty. 

IVhere  a  Judge  availed  himself  of  his  judicial  office,  through  an  incident 
connected  with  the  constitution  of  the  Supreme  Court  in  Van  Dieman's 
J  And,  to  obstruct  his  creditor  from  recovering  a  debt  due  from  him,  and, 

( 1 )  Pi^esent :  Lord  Brougham,  I^rd  (2)  Present :  Lord  Bkougham,  Lord 

I^AjioDAJLS,  the  Bight  Hon.  Dr.  Lush-  Lanobale,  the  Right  Hon.  Dr.  LusH- 

I50T0X.  and  the  Bight  Hon.  T.  Pem-  inqton,  and  the  Right  Hon.  T.  Pbm- 

bKBTOK  LeIOU.  BEBTON  LeIOH. 
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upon  an  investigation  by  the  Govenior  and  Council,  vas  found  to  be 
involved  to  a  large  extent  in  bill  transactions  and  pecuniary  embarrassment : 
Held  by  the  Judicial  Committee  sufficient  to  justify  tbe  Governor  acd 
Council  in  removing  bim  from  office. 

The  amotion  was  made  under  an  order  of  the  Governor  and  Council, 
calling  upon  the  Judge  to  show  cause  why  he  should  not  be  suspended  from 
office :  Held  also,  that  although  there  was  some  irregularity  in  pronouncin? 
an  order  for  amotion,  when  the  Judge  had  only  been  called  upon  to  eliov 
cause  against  an  order  of  suspension,  yet,  that  as  the  facts  justified  the  order 
of  amotion  and  the  Judge  had  sustained  no  prejudice  by  the  irreg^arity, 
the  order  of  amotion  ought  not  to  be  reversed. 


This  was  a  petition  and  appeal  brought  by  Algernon  Montagu, 
[  •490  ]  Esquire,  against  an  order  of  his  Excellency,  *8ir  William  Thomas 
Denison,  the  Lieutenant-Governor,  and  the  Executive  Council,  o^ 
Van  Dieman's  Land,  dated  the  81st  of  December,  1847,  whereby 
the  appellant  was  amoved  from  the  office  of  Puisne  Judge  of  the 
Supreme  Court,  in  that  colony,  made  in  pursuance  and  under  tbe 
powers  conferred  on  the  Lieutenant-Governor  and  Council,  by  the 
statute,  22  Geo.  III.  c.  75.  The  appeal  was  referred  by  her 
Majesty  to  the  Judicial  Committee  of  the  Privy  Council.  The  order 
.of  amotion  was  made  under  the  following  circumstances : 

By  statute,  9  Geo.  lY.  c.  83,  for  providing  for  the  administration 
of  justice  in  New  South  Wales  and  Van  Dieman's  Land,  his 
Majesty  was  empowered  to  erect  and  establish  Courts  of  Judicature 
in  New  South  Wales  and  Van  Dieman's  Land,  which  were  respec- 
tively to  be  called  the  Supreme  Court  of  New  South  Wales  and  the 
Supreme  Court  of  Van  Dieman's  Land.  Under  this  Act,  his 
Majesty,  King  William  the  Fourth,  by  letters  patent,  dated  tbe  4th 
of  March,  in  the  first  year  of  his  reign,  ordained  and  appointed 
that  there  should  be  within  the  colony  of  Van  Dieman's  Land,  a 
Supreme  Court,  to  consist  of,  and  be  holden  by  and  before,  two 
Judges,  one  of  them  to  be  Chief  Justice  and  the  other  Puisne 
Judge.  The  appellant  was  appointed  a  Puisne  Judge  by  letters 
patent,  dated  the  15th  of  June,  in  the  third  year  of  the  reign  of 
Will.  IV.,  under  the  Great  Seal  of  Great  Britain,  to  hold  the  same 
during  the  pleasure  of  his  Majesty,  according  to  the  above  Act  of 
Parliament  and  letters  patent,  or  such  other  charter  or  letters 
patent,  as  might  be  in  force  respecting  the  Supreme  Court. 
[  •^si  ]  On  the  28rd  of  November,  1847,  Mr.  Young,  the  ♦attorney  of  a 

Mr.  Anthony  M'Meckan,  presented  a  petition  in  the  name  of 
M'Meckan  to  his  Excellency  the  Lieutenant-Governor,  which 
petition  set  forth,  that  M'Meckan  was  the  holder  of  certain  accept- 
ances, granted  by  the  appellant,  then  Puisne  Judge  of  the  Supreme 
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Court,  and  which  were  renewals  of  other  acceptances  previously 
granted  for  a  debt  due  by  him,  contracted  several  years  ago.  That 
after  various  fruitless  attempts  on  the  part  of  the  petitioner  to 
obtain  payment,  he  instructed  his  solicitor  to  issue  a  summons 
against  Mr.  Justice  Montagu,  which  was  done  on  the  8th  of 
November,  1847.  That  on  the  17th  of  November,  Mr.  Justice 
Montagu  obtained  a  summons  from  the  Chief  Justice,  Sir  John 
Pedder,  calling  upon  the  petitioner,  on  the  following  day  at  12 
o'clock,  to  show  cause  why  the  writ  of  summons  so  obtained  by 
him,  should  not  be  set  aside  for  illegality.  That  M'Meckan 
appeared  by  counsel  before  the  Chief  Justice,  and  answered  this 
summons  on  the  18th  of  November,  and  the  Chief  Justice,  after 
hearing  counsel  on  behalf  of  Mr.  Justice  Montagu^  took  time  to 
consider  his  decision,  and  on  the  22nd  of  November,  the  Chief 
Justice  delivered  his  opinion  to  the  effect,  that  he  felt  himself 
compelled  to  make  the  summons  of  Mr.  Justice  Montagu  absolute, 
and  to  dismiss  M'Meckan's  summons  for  the  recovery  of  his  claim 
against  Mr.  Justice  Montagu.  The  Chief  Justice  admitted,  that 
in  the  Courts  in  England,  a  Judge  could  be  sued  in  his  own  Court, 
and  judgment  recovered  against  him,  because  the  constitution  of 
the  Courts  in  England  did  not  require  them  to  be  composed  of  any 
particular  number  of  Judges,  and  that  the  judgment  of  such  Courts 
against  one  of  their  members  would  be  a  good  judgment;  but  upon 
considering  the  effect  of  the  Act  of  "^Parliament  and  charter  creating 
the  Supreme  Court  of  Van  Dieman's  Land,  he  was  of  opinion,  that 
each  Judge  formed  an  integral  part  of  the  Court,  and  that  the 
Court  could  not  be  constituted  without  both  Judges,  and,  therefore, 
he  decided,  that  no  judgment  could  be  obtained  against  Mr.  Justice 
Montagu  so  long  as  he  remained  a  Judge  of  the  Court. 

On  the  24th  of  November,  1847,  a  copy  of  this  petition  was  sent 
by  the  Colonial  Secretary  of  Van  Dieman's  Land,  acting  under  the 
orders  of  the  Lieutenant-Governor,  to  Mr.  Justice  Montagu,  with  a 
request  that  he  would  offer  such  explanation  as  he  might  think 
necessary  as  to  the  matters  therein  contained.  Upon  the  same  day 
a  reply  to  the  petition  was  sent  by  Mr.  Justice  Montagu  to  the 
Colonial  Secretary,  in  which  reply,  Mr.  Justice  Montagu  admitted 
the  debt  to  be  just,  but  assigned  various  reasons  explanatory  of  the 
course  which  he  had  taken  to  avoid  being  compelled  to  discharge  it. 
Upon  this  reply  being  forwarded  to  him  by  the  Colonial  Secretary, 
Mr.  Young,  on  the  8rd  of  December,  sent  a  rejoinder,  containing 
several  enclosures,  on  behalf  of  his  client,  in  reply  to  Mr.  Justice 
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[  •^s*  ] 


Montagu ;  and  on  the  same  day,  Mr.  Young  transmitted  another 
letter  to  the  Colonial  Secretary,  upon  his  own  behalf,  referring  to 
certain  actions  brought  by  him  in  May,  1846,  and  February,  1847, 
in  his  capacity  of  solicitor  to  the  Hobart  Town  Branch  of  the  Bank 
of  Australasia,  upon  two  promissory-notes  amounting  to  7,000/., 
against  Messrs.  Addison  and  Fraser,  in  which  actions  he  alleged, 
that  Mr.  Justice  Montagu  had  decided  in  favour  of  the  defendants, 
upon  a  technical  point,  being  himself,  at  that  time,  a  debtor  to 
them,  who  were  the  holders  of  overdue  acceptances  from  him. 

On  the  10th  of  December,  1847,  the  Colonial  Secretary,  by  order 
of  the  Lieutenant-Governor,  wrote  a  letter  to  Mr.  Justice  Montagu, 
informing  him  that  the  Executive  Council  were  of  opinion,  that  the 
petition  of  Mr.  M*Meckan,  dated  the  8rd  of  November,  and  the 
statement  of  his  solicitor,  dated  the  8rd  of  December,  1847,  seriously 
a£fected  his  character  and  standing  as  a  Judge  of  the  Supreme 
Court,  and  calling  upon  him  to  show  cause,  why  he  should  not  be 
suspended  from  office  until  her  Majesty's  pleasure  was  known,  and 
at  the  same  time  particularly  directed  his  attention  to  the  following 
points : 

1st.  To  Messrs.  Addison*s  letter  of  the  2l8t  of  April,  1847,  and 
the  extract  from  their  ledger,  as  quoted  by  Mr.  Young,  (in  his 
rejoinder,)  which  disproved  Mr.  Justice  Montagues  statement, 
**  that  the  debt,  there  alluded  to,  was  of  long  standing,  but  that  it 
had  stood  over  by  Mr.  Addison's  consent,  and  that  when  paid  he 
will  have  received  between  15  and  20  per  cent,  on  the  original 
debt." 

2nd.  To  Mr.  Justice  Montagu,  having  availed  himself  of  his 
office,  through  an  incident  connected  with  the  present  constitution 
of  the  Court,  inasmuch  as  it  consisted  of  only  two  Judges,  to 
obstruct  Mr.  M*Meckan  in  the  recovery  of  the  same  debt. 

8rd.  To  Mr.  Young's  observations  upon  Mr.  Justice  Montagu's 
statement,  as  supported  by  Mr.  Carter,  junior,  that  he  offered  him, 
Mr.  Young,  payment  of  the  debt,  and  Mr.  Young's  denial  that  he 
ever  did  so. 

4th.  To  his,  Mr.  Justice  Montagu's,  bill  transactions,  and  pecaniary 
embarrassments,  being  apparently  of  such  a  nature  as  to  derogate 
essentially  from  his  usefulness  as  a  Judge ;  and  upon  this  part  of 
the  subject,  the  Council  recommended,  that  the  other  letter  received 
♦from  Mr.  Young,  on  the  3rd  instant,  might  be  forwarded  to  Mr. 
Montagu,  for  any  observations  he  might  desire  to  make  upon  it. 

Upon  the  receipt  of  this  letter,  Mr.  Justice  Montagu  naade  a 
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communication  to  the  Lieutenant-Governor,  denying  his  power  to 
suspend  a  Judge  from  his  office,  and  declaring  that  the  functions  of 
the  Court  could  not  be  performed  by  the  remaining  Judge,  and  that 
he  would  continue  to  act  as  Judge,  and  requesting  that  the  form  of 
the  communication  made  to  him  in  the  letter  of  the  10th  of 
December  might  be  modified. 

To  this  request,  a  negative  answer  was  returned  by  the 
Lieutenant-Governor ;  and,  on  the  20th  of  December,  Mr.  Justice 
Montagu  was  officially  informed,  that  his  case  would  be  brought 
forward  for  final  decision  upon  the  Friday,  unless  he  showed  cause 
why  further  delay  should  be  granted  to  him.  Mr.  Justice  Montagu 
applied  for  further  time,  which  was  granted  to  him,  and,  on  the 
28th  of  December,  he  transmitted  a  rejoinder,  explaining  and 
justifying  his  conduct. 

The  Lieutenant-Governor  and  the  Executive  Council  having 
before  them  the  accusation,  and  defence,  as  set  forth  in  the  state- 
ments on  both  sides,  deliberated,  under  the  advice  of  the  law- 
officers  of  the  Crown,  upon  the  whole  case,  and  eventually  came  to 
the  conclusion,  that  the  charges  against  Mr.  Justice  Montagu  were 
proved ;  that  being  in  themselves  of  a  grave  character,  they  were 
aggravated  by  the  matter  which  had  been  alleged  in  the  defence, 
and  which  had  been  brought  to  their  knowledge  during  the  dis- 
cussion, as  to  render  suspension  from  office  an  inadequate  sentence, 
and,  of  necessity,  to  bring  the  case  within  the  meaning  and  intent 
of  the  provision  of  the  22  *Geo.  IIL  c.  75  (i),  which  empowered 
the  Lieutenant-Governor,  and  the  Executive  Council,  to  amove  a 
Judge  guilty  of  misbehaviour  in  his  office;  and,  on  the  81st  of 
December,  1847,  they  passed  a  sentence,  whereby  Mr.  Justice 
Montagu  was  amoved  from  the  office  of  Puisne  Judge  of  the 
Supreme  Court  of  Van  Dieman's  Land. 
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(1)  Statute  22  Geo.  III.  c.  75,  sec.  2, 
under  whicli  this  order  of  amotion 
was  made,  is  as  follows:  *'  And  be  it 
further  enacted,  by  the  authority 
aforesaid,  that  if  any  person  or  persons 
holding  such  office,  shall  be  wilfully 
absent  from  the  colony,  or  plantation, 
wherein  the  same  is,  or  ought  to  be, 
exercised,  without  a  reasonable  cause, 
to  be  allowed  by  the  Governor  and 
Council  for  the  time  being,  of  such 
colony  or  plantation,  or  shall  neglect 
the  duty  of  such  office,  or  otherwise 
laisbehaye  therein,  it  shall  and  may  be 

R.R. — VOL.  LXXIX. 


lawful  to  and  for  such  Governor  and 
Council  to  amove  such  person  or  per- 
sons from  every  or  any  such  office; 
and  in  case  any  person  or  persons  so 
amoved  shall  think  himself  aggrieved 
thereby  it  shall  and  may  be  lawful  to 
and  for  the  person  or  persons  so 
aggrieved,  to  appeal  therefrom,  as  in 
other  cases  of  appeal,  from  such  colony 
or  plantation,  whereon  such  amotion 
shall  be  finally  judged  of,  and  deter- 
mined, by  his  Majesty  in  Council." 
[And  see  now  57  &  58  Vict.  c.  17,  s.  1 .] 
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The  appellant  presented  a  petition  of  appeal  to  her  Majesty  in 
Council,  against  his  amotion  from  the  office  of  a  Judge  of  the 
Supreme  Court  of  Van  Dieman's  Land,  praying  a  reversal  of  such 
order;  and  her  Majesty,  by  an  Order  in  Council,  referred  the 
petition  of  appeal  to  the  Judicial  Committee  of  the  Privy  Council, 
before  whom  the  same  now  came  on  for  hearing. 

Mr.  Teed,  Q.C.,  and  Mr.  Wood,  Q.C.,  in  support  of  the  appeal : 

Two  questions  arise  upon  this  case.  First,  we  submit,  that  the 
Lieutenant-Governor  and  Council  were  not  empowered  to  amove 
the  appellant,  under  the  statute,  22  Geo.  IIL  c..75,  as  that  statute 
applies  *only  to  patent  offices,  and  does  not  embrace  judicial  offices. 
The  appellant  was  appointed  to  the  office  of  Puisne  Judge  of  the 
Supreme  Court  of  Van  Dieman's  Land,  by  letters  patent,  under  the 
Great  Seal  of  Great  Britain,  to  hold  his  office  during  pleasure, 
according  to  the  charter  or  letters  patent,  by  which  that  Court  was 
created  ;  and  in  conformity  to  the  Act,  9  Geo.  lY.  c.  83,  as  a  Judge 
of  the  Supreme  Court,  he  was  not  within  the  operation  of  the 
statute,  22  Geo.  III.  c.  75,  and  the  Lieutenant-Governor  and 
Council  had,  therefore,  no  power  to  remove  him,  and  the  order  was 
consequently  illegal  and  void. 

(Mr.  Pembbrton  Leigh  :  In  Willis  v.  Sir  George  Gippa  (i),  it  was 
held  by  this  Court,  that  the  statute,  22  Geo.  III.  c.  75,  which 
empowers  the  Governor  and  Council  to  amove  persons  holding 
patent  offices,  for  neglect  or  misbehaviour,  included  judicial  offices.) 

If,  then,  the  statute  does  empower  the  Lieutenant-Governor  and 
Executive  Council  to  amove  a  Judge  of  the  Supreme  Court  for 
neglect  of  duty  or  misbehaviour  in  his  office,  still  the  appellant  has 
not  been  guilty  of  any  such  in  his  office ;  none  of  the  facts  were 
strictly  proved,  as  they  ought  to  have  been,  and  such  removal  from 
office  was  not  justified  by  the  circumstances  of  the  case :  llcg.  v. 
The  Mayor,  cOc,  ofNeivbuiy  (2).  Secondly,  the  whole  proceeding  in 
the  matter  against  the  appellant  was  irregular  and  illegal,  and  the 
order  of  amotion  is,  therefore,  void.  The  order  of  amoval  was 
grounded  on  a  proceeding  with  a  view  to  the  suspension  of  the 
appellant,  and  he  was  never  called  upon  to  show  cause  why  he 
should  not  be  amoved.  Surely,  if  there  had  been  cause  of  complaint 
against  the  appellant,  he  ought  to  have  had  notice  of  the  complaint, 
notice  of  the  trial,  and  an  opportunity  afforded  him  of  *being  heard 
(1)  5  Moo.  r.  C.  379.  (2)  1  Q.  B.  751. 
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in  his  defence ;  but  the  Lieutenant-Governor  and  Council  never 
called  upon  him  to  show  cause  why  he  should  not  be  removed  from 
his  office,  for  such  alleged  misbehaviour,  nor  gave  him  any 
notice  that  he  was  in  danger  of  being  removed,  nor  was  an 
opportunity  of  being  heard  in  his  defence  against  such  ordef* 
even  given  him.  All  judicial  proceedings  against  a  party  require 
that  notice  should  be  first  given :  Bagg'a  case  (i)>  H^x  v.  Benn  and 
Church  (2).  The  order  of  amotion,  in  WiUis  v.  Sir  George  Gipps, 
removing  a  Judge,  was  held  illegal,  and  reversed,  because  the  Judge 
had  not  received  notice,  nor  had  been  afforded  an  opportunity  to 
answer  the  charges  brought  against  him :  we  submit,  therefore,  upon 
this  ground,  that  this  order  amoving  the  appellant  from  office  ought 
to  be  discharged,  and  the  appellant  restored  to  his  office  of  Judge, 
as  the  proceedings  of  the  Lieutenant-Governor  and  Council  were 
wholly  in-egular. 

Sir  Frederick  Thesiger,  Q.C.,  and  Dr.  li.  PhUlvnore,  for  the 
Lieutenant-Governor  and  Council  of  Van  Dieman's  Land. 

The  order  was  fully  justified  by  the  conduct  of  the  appellant ;  the 
chief  grounds  of  complaint  against  him  are,  first,  obstructing  the 
recovery  of  a  debt,  justly  due  by  himself ;  and,  secondly,  the  general 
state  of  pecuniary  embarrassment  in  which  he  was  found  to  be  in. 
The  appellant  having  first  put  his  lawful  creditor  in  a  situation 
which  compelled  him  to  sue  for  his  debt  in  a  court  of  justice,  avails 
himself  of  his  judicial  station  in  that  Court,  being  the  only  Court  in 
which  the  action  could  be  brought,  to  prevent  the  recovery  of  the 
debt,  ^which  he  admitted  to  be  due ;  this  is  an  act  impeding  the 
administration,  and  thereby  defeating  the  ends  of  justice,  and  was 
such  a  gross  act  of  misbehaviour  in  his  office,  as  amply  to  justify 
his  removal.  Secondly,  it  appears,  from  the  evidence,  that  the 
various  pecuniary  embarrassments  of  the  appellant,  while  sitting  as 
a  Judge,  in  a  Court  composed  of  only  two  Judges,  and  necessarily 
requiring  the  presence  of  both,  for  the  determination  of  all  cases 
brought  before  it,  were  such  as  to  be  wholly  inconsistent  with  the 
due  and  unsuspected  administration  of  justice  in  that  Court,  and 
tended  to  bring  into  distrust  and  disrepute  the  judicial  office  in  the 
colony  :  this  was  another  strong  reason  for  his  removal.  It  is  now 
urged  by  the  appellant,  for  the  first  time,  that  the  order  is  irregular, 
in  amoving  him,  inasmuch  as  he  was  only  called  upon  to  show 
cause  why  he  should  not  be  suspended :  that  is  not  material ;  he 
(1)  11  Co.  Eep.  99  a.  (2)  6  T.  R.  198. 
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had  sufficient  notice  of  the  nature  of  the  proceeding,  and  ample  time 
given  to  make  a  defence,  but  he  had  no  defence  which  he  could 
have  alleged  against  suspension,  which  he  could  not  have  alleged 
against  amotion.  The  common-law  Courts  will  not  award  a 
mandamus  to  a  corporation,  to  restore  a  party  to  a  corporate  office, 
where  his  removal  has  been  defective  in  form,  the  only  effect  of 
which  would  be  to  restore  an  officer  who  they  would  be  bound 
immediately  to  remove  in  a  more  formal  manner.  [They  cited  Rex 
V.  Oaskin  (l),  Reg.  v.  Smith  (2),  Reg,  v.  The  Governors  of  Darlington 
School  (s),  and  other  cases.]  Substantial  justice  *has  been  done  to 
him.  The  case  of  WiUis  v.  Sir  G.  Grippsis  distinguishable  from  the 
present ;  there  Mr.  Justice  Willis  had  no  opportunity  of  making 
his  defence,  which  was  not  so  in  the  present  case. 

Mr.  Teed,  Q.C.,  in  reply. 

Lord  Bbouoham  : 

Their  Lordships  have  agreed  upon  the  report  they  will  make  to 
the  Queen :  they  do  not  state  their  reasons  in  these  cases. 

The  report  of  their  Lordships  to  her  Majesty,  was  as  follows : 
''  The  Lords  of  the  Committee  have  taken  the  said  petition  and 
appeal  into  consideration,  and  having  heard  counsel  on  behalf  of 
Mr.  Montagu,  and  likewise  on  behalf  of  the  Governor-General  of 
Van  Dieman's  Land,  their  Lordships  agree  humbly  to  report  to  yoar 
Majesty,  as  their  opinion,  that  the  Governor  and  Executive  Council 
had  power,  by  law,  to  amove  Mr.  Montagu  from  his  office  of  Judge 
of  the  Supreme  Court  of  Van  Dieman's  Land,  under  the  authority 
of  the  22  Geo.  UI. ;  that,  upon  the  facts  appearing  before  the 
Governor  and  Executive  Council,  as  established  before  their  Lord- 
ships, in  that  case,  there  were  sufficient  grounds  for  the  amotion  of 
Mr.  Montagu ;  that  it  appears  to  their  Lordships,  that  there  was 
some  irregularity  in  pronouncing  an  order  for  amotion,  when 
Mr.  Montagu  had  been  called  upon  to  show  cause  against  an  order 
for  suspension  ;  but,  inasmuch  as  it  does  not  appear  to  their  Lord- 
ships, that  Mr.  Montagu  has  sustained  any  prejudice  *by  such 
irregularity,  their  Lordships  cannot  recommend  a  reversal  of  the 
order  of  amotion." 

This  report  was  confirmed  by  an  Order  in  Council,  dated  the  18th 
of  July,  1849,  when  it  was  ordered,  **  that  the  said  petition  and  appeal 
be,  and  the  same  are,  hereby  dismissed  this  Board." 

(1)  4  E.  E.  633  (8  T.  E.  209).  (3)  66  B.  B.  521  (6  Q.  B.  682). 

I'D  64  E.  E.  590  (5  Q.  B.  61^). 
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CLIFFORD  V.   TURRILL(l).  is^s. 

Jan,  U,  17. 
(2  De  G.  &  Sm.  1—3 ;  S.  0.  12  Jur.4i«.)  

A  solicitor  for  a  plaintiff  in  a  cause  obtained  an  order,  which  he  passed  ;   gK^^^^  y^Q 
he  was  then  discharged  by  the  plaintiff,  and  a  new  solicitor  was  appointed  r  i  -i ' 

in  his  stead.    The  discharged  solicitor  refused  to  produce  the  order  to  be  **     -^ 

entered,  on  the  ground  that  he  had  a  lien  for  his  costs  in  the  same  suit,  and 
other  costs.  Upon  motion  by  plaintiff  for  production,  that  the  order  might 
be  entered :  Held,  that  lien  cannot  be  allowed  to  intercept  the  c6mpletion 
of  an  order  of  the  Court  which  has  been  passed,  and  the  discharged  solicitor 
was  directed  to  produce  the  order  for  enh'y,  upon  payment  of  20«.  costs. 

Mb.  Basham,  the  solicitor  in  the  cause  for  the  plamtiff,  had  been, 
on  the  plaintiff's  motion,  discharged  from  being  such  solicitor  by 
the  usual  order  for  the  change  of  solicitors,  and  Messrs.  Jones  and 
Dunster  had  been  substituted  as  the  plaintiff's  solicitors. 

During  the  time  he  was  the  solicitor  for  the  plaintiff,  Mr. 
Basham  obtained  an  order  in  the  cause,  which  he  passed  with  the 
proper  officer. 

Mr.  Basham's  costs,  as  such  plaintiff's  solicitor,  in  the  cause  and 
otherwise,  remained  unpaid.  Messrs.  Jones  and  Dunster  applied  to 
Mr.  Basham  to  procure  the  order  to  be  entered,  and  to  leave  it 
with  the  entering  clerk  for  that  purpose.  Mr.  Basham  declined, 
on  the  ground  that  he  had  a  lien  on  all  the  papers  in  the  cause  in 
his  hands,  for  his  costs,  and  that  compliance  with  the  request 
would  prejudice  his  lien. 

Mr.  Cooper  now  moved,  on  behalf  of  the  plaintiff,  for  an  *order        [  *2  ] 
upon  Mr.  Basham  to  produce  the  order  in  his  possession  to  the 
proper  officer  of  the  Court,  so  that  the  same  might  be  entered,and 
that,  after  such  entry,  the  order  might  be  returned  to  him.    [He 
cited  Healop  v.  Metcalfe  (2).] 

Mr.  W.  H.  Terrell  for  Mr.  Basham  : 

The  Court  ought  not  to  direct  a  solicitor,  discharged  by  the 
plaintiff,  to  do  any  act  that  may  tend  to  prejudice  his  lien.  [He 
cited  OnJitJis  v.  Griffiths  (3),  Lord  v.  Wormleighton  (4),  Bozon  v. 
Bolland  (5),  and  some  Irish  cases.] 

The  motion  was  again  spoken  to  this  day.  •^«*- 1^- 

(1)  Simmands  v.  G.  E.  Rail.  (1868)  (3)  62  E.  R.  247  (2  Hare,  590).  [  3  ] 
L.  B.  3  Ch.  797,  38  L.  J.  Ch.  87,  19          (4)  23  B.  B.  14  (Jac.  582). 

L.  T.  235.  (5)  48  E.  E.  121  (4  My.  &  Cr.  354). 

(2)  45  B.  R.  248  (3  My.  &  Or.  183). 
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The  Vicb-Chancbllor  : 

Lien  cannot  be  allowed  to  intercept  the  completion  of  an  order  of 
this  Court,  which  has  been  passed. 

The  order  must  be,  that  Mr.  Basham  attend  and  produce  the 
order  in  his  possession  to  the  proper  officer  of  the  Court,  that  the 
same  may  be  entered ;  and  that  the  order,  when  so  entered,  be 
returned  to  Mr.  Basham ;  and  that  the  present  solicitor  for  the 
plaintiff  in  the  cause  pay  to  Mr.  Basham  20$.  for  his  costs  of  such 
attendance.  If  desired,  I  will  add — I  think  needlessly  add — to  the 
order,  that  it  is  without  prejudice  to  Mr.  Basham's  lien ;  and  also 
add,  that  he  is  entitled  to  a  lien  on  any  funds  paid  or  to  be  paid 
into  Court  in  the  cause,  for  the  amount  of  his  bill  of  costs  in  the 
cause. 


1848. 
Jan,2}. 

Kkight 
Brugr,  V.-C. 


Ex  PARTE  WARD,  In  re  The  MIDLAND   RAILWAYS 

ACT,  1845. 

(2  De  G.  &  Sm.  4—8 ;  S.  C.  5  BaU.  Gas.  398 ;  17  L.  J.  Ch.  249 ;  12  Jur.  322.) 

A  Dean  and  Chapter,  and  their  lessee  for  twenty-one  years,  under 
covenant  not  to  assign  without  their  leave,  entered  into  a  joint  contract  for 
sale  of  part  of  the  demised  premises  to  a  Railway  Company,  at  an  aggregate 
price.  On  the  completion  of  the  purchase  and  the  conveyance  of  the  pro- 
perty to  the  Company,  they  paid  the  amount  into  Court,  under  the  Lands 
Clauses  Consolidation  Act,  1845,  s.  69.  The  Coubt  declined,  upon  the 
petition  of  the  lessee,  to  apportion  the  purchase-money.  By  consent  the 
money  was  ordered  to  be  invested,  and  the  dividends  to  be  paid  to  the  lessee 
for  his  term,  or  imtil  further  order :  Held,  that  the  Company  were  not 
entitled  tu  their  costs  and  expenses  upon  the  petition. 

This  was  the  petition  of  William  Henry  Ward,  to  the  following 
effect : 

That  the  Dean  and  Chapter  of  Lincoln  were  seised  in  fee  of  a 
dining-room  and  entrance-hall,  adjoining  the  freehold  dwelling- 
house  of  the  petitioner,  with  a  yard  and  outbuilding,  garden  and 
pleasure-grounds,  subject  to  a  lease  thereof  to  the  petitioner. 

That,  by  an  indenture  dated  the  3rd  of  November,  1845,  the 
Dean  and  Chapter,  in  consideration  of  the  surrender  of  the  then 
subsisting  lease,  demised  the  premises  held  by  lease  by  the 
petitioner  to  him,  from  the  12th  of  August  then  last,  for  the  term 
of  twenty-one  years,  under  certain  small  yearly  rents,  and  subject 
to  certain  covenants  on  the  part  of  the  petitioner  not  to  demise  or 
assign  the  same  premises  or  any  part  thereof  without  the  license  of 
the  Dean  and  Chapter. 

That  by  an  Act  of  Parliament,  9  Vict.,  intituled  "  An  Act  to 
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empower  the  Midland  Bailway  Company  to  extend  the  said  railway      Ex  parte 
from  Nottingham  to  Newark  and  Lincoln,"  it  was  enacted,  that  the  ^^^' 

'^  Bailway 6  Glauses  Consolidation  Act,  1845,*'  and  the  "Lands 
Clauses  Consolidation  Act,  1845,"  so  far  as  the  same  were  applic- 
able, should  be  read  and  construed  as  forming  part  of  the  Act ; 
and  the  Company  were  authorised  to  make  and  maintain  a  railway 
in  the  line  or  course  and  upon  the  lands  delineated  in  certain 
deposited  plans,  and  referred  to  in  certain  deposited  books  of 
reference. 

That  some  parts  of  the  lands  and  premises  comprised  in  the 
indenture  of  lease,  of  the  8rd  of  November,  1845,  were  part  of  the 
lands  which  the  Midland  Bailway  Company  were  authorised  by 
the  Act  to  take  and  use  for  the  purpose  of  their  railway. 

That,  by  an  agreement  in  writing,  dated  the  7th  of  April,  1846,  [  ^  ] 
between  the  petitioner,  therein  described  as  lessee  for  a  term  of 
twenty-one  years,  from  the  12th  of  August,  1845,  of  the  premises 
thereby  contracted  to  be  sold,  and  Edward  Betham,  as  agent  of  the 
Dean  and  Chapter,  therein  described  as  the  owners  in  fee  simple 
expectant  on  the  determination  of  the  said  term,  of  the  one  part, 
and  Thomas  Smith  Woolley,  as  agent  for  the  Midland  Bailway 
Company,  of  the  other  part,  the  petitioner,  to  the  extent  of  his 
interest  in  thei  premises  during  his  term,  and  Edward  Betham,  to 
the  extent  of  the  lessee's  interest  in  the  premises  expectant  on  the 
determination  of  the  said  term,  agreed  to  sell,  and  the  Company  by 
their  said  agent  agreed  to  purchase,  for  the  sum  of  1,760Z.,  the 
whole  of  the  premises  comprised  in  the  lease,  and  all  rights  therein, 
for  the  purposes  of  the  railway  and  the  works  connected  therewith, 
such  sum  to  include  compensation  for  all  damage  by  severing  the 
property  purchased  from  the  vendor's  other  property,  or  by  other- 
wise injuriously  affecting  such  other  property  in  the  exercise  of 
the  powers  of  the  said  Acts,  and  to  be  in  full  satisfaction  of  all 
communications,  works,  and  things  (except  such  as  were  thereby 
specially  provided  for),  which  might  otherwise  be  required  to  be 
made  or  done  under  any  of  the  Acts,  for  the  better  enjoyment, 
protection,  or  accommodation  of  the  adjoining  property,  and  also 
all  claims  (if  any)  of  the  occupiers  of  the  said  premises,  which  the 
vendors  agreed  to  satisfy  and  discharge;  the  Company  to  be  at 
liberty  to  take  immediate  possession  of  certain  parts  of  the 
purchased  premises  described  in  a  plan  annexed,  on  depositing 
the  1,7602.  in  the  names  of  three  gentlemen  named,  with  Messrs. 
Smith,  Ellison  &  Co.,  bankers,   in   Lincoln,  on  behalf  of   thQ 
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Ex  parte  Company,  where  the  same  was  to  remain  at  the  risk  of  the 
vendors,  at  interest,  payable  to  the  petitioner,  until  the  purchase 
should  be  completed  at  the  time  therein  named ;  whereupon  it  was 
[  *6  ]  declared,  that  it  should  be  paid  *to  the  vendors  or  other  the  parties 
entitled  thereto,  or  otherwise  into  Court  for  their  benefit,  as 
provided  by  the  said  Acts ;  the  purchase  to  be  completed  within 
seven  months  from  the  date  thereof. 

That,  in  pursuance  of  such  agreement,  the  sum  of  1,760L  was 
paid  into  the  banking-house  of  Messrs.  Smith,  Ellison  &  Co.,  and 
the  purchase  was  completed,  and  the  lands  and  premises  were  duly 
conveyed  to  the  Railway  Company,  and  the  Railway  Company 
entered  into  and  continued  in  possession  of  the  lands  and  premises 
agreed  to  be  sold  to  them. 

That,  in  consequence  of  differences  between  the  Dean  and 
Chapter  and  the  petitioner,  as  to  the  apportionment  and  applica- 
tion of  the  purchase-money,  the  Railway  Company,  in  July,  1847, 
paid  into  the  Bank  of  England  the  purchase-money  or  sum  of 
1,760Z.,  which  was  placed  to  the  account  of  the  Accountant-General, 
and  to  the  credit  of  ''Ex  parte  The  Midland  Railway  Company,  in 
the  Matter  of  the  Midland  Railways,  Nottingham,  and  Lincoln 
Railway  Act,  1845." 

The  petition  stated,  that  the  Dean  and  Chapter  contended  that 
the  petitioner  was  merely  entitled  to  the  interest  or  dividends  to 
accrue  thereon  during  the  remainder  of  his  term  of  twenty-one 
years ;  whilst  the  petitioner  was  desirous  that  the  1,7601.  should 
be  at  once  apportioned  between  the  Dean  and  Chapter  and  the 
petitioner. 

The  petition,  therefore,  prayed  that  the  sum  of  1,7602.  might  be 
apportioned  between  the  petitioner  and  the  Dean  and  Chapter,  in 
proportion  to  their  respective  estates  in  the  lands  and  premises  so 
purchased  by  the  Railway  Company,  and  for  payment  thereof  to 
the  petitioner  and  the  Dean  and  Chapter,  in  such  proportions  as 
the  Court  should  direct. 

Mr.  Bacon  and  Mr.  Freeling,  in  support  of  the  petition : 

[  '7  ]  This  money  has  been  paid  into  Court  by  the  Company,  *  under 

the  69th  section  of  the  Lands  Clauses  Consolidation  Act  (i). 

Under  sect.  74  of  the  same  Act,  this  Court  is  authorised  upon 
petition  to  order  the  money  so  paid  into  Court  **  to  be  paid  in  such 
manner  as  the  Court  may  consider  will  give  the  parties  interested 

(1)  8  &  9  Vict.  c.  18. 
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in  sucb  money  the  same  benefit  therefrom  as  they  might  lawfully      Ex  parte 

have  had  from  the  lease,  estate,  or  reversion  in  respect  of  which 

such  money  shall,  have  been  paid,  or  as  near  thereto  as  may  be." 

And  again,  by  sect.  78,  the  Court  is  authorised  to  order  distribution 

of  the  money  so  deposited,  and  it  ''  may  make  such  other  order  in 

the  premises  as  to  such  Court  shall  seem  fit." 

The  dividends  of  the  money  invested  will  not  give  the  petitioner 
the  same  benefit  as  he  had  in  his  leasehold  interest,  since  he  had  a 
right  of  renewal  in  the  leaseholds,  which  was  valuable,  but  he  will 
have  no  such  right  in  the  money  deposited. 

Mr.  RoundeU  Palmer,  for  the  Dean  and  Chapter : 

This  money  having  been  paid  into  Court  under  sect.  69,  must,  in 
the  absence  of  other  express  direction,  remain  as  to  its  coiyits  in  its 
present  state,  until  it  shall  be  disposed  of  in  one  of  the  four  means 
specified  in  that  section.  The  petitioner  comes  within  neither  of 
these  four  specified  objects.  The  Act  does  not  otherwise  provide 
for  a  case  like  the  present ;  and  the  money  must  remain  in  Court, 
the  petitioner  receiving  the  dividends  for  the  residue  of  his  term. 

This  petitioner  might  have  made  a  separate  agreement  with  the 
Company,  and  have  sold  his  estate  for  the  residue  of  the  term  at  a 
separate  price.  Not  having  done  so,  he  must  abide  the  con- 
sequence; but  the  Dean  and  Chapter,  being  an  incapacitated 
body,  cannot  consent  to  part  with  *their  real  estate,  nor  with  this  [  *8  J 
fand  in  Court,  which  represents  a  part  of  their  real  estate. 

The  landlords  are  under  a  disability,  and  the  tenant  was,  by 
reason  of  his  covenant  not  to  assign  without  leave  from  them,  under 
a  quasi  disability. 

Thb  Vicb-Chancellor  : 

If  I  were  to  assent  to  this  petition,  I  should  be  making  a  contract 
between  the  Dean  and  Chapter  and  the  petitioner. 

The  money  being  paid  by  the  Company  into  Court,  under  the 
69th  section  of  the  Lands  Clauses  Consolidation  Act,  1845, 1  have 
so  much  doubt  of  the  authority  of  the  Court  to  apportion  the  fund, 
that  I  must  decline  to  do  so. 

His  Honour  refused  the  prayer,  but  without  costs. 

By  consent  of  all  parties,  the  1,760{.  was  ordered  to  be  invested, 
the  dividends  to  be  paid  to  the  petitioner  during  the  residue  of  his 
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term  under  the  lease,  or  till  the  further  order  of  the  Court,  without 
prejudice  to  any  question,  the  petitioner  undertaking,  while  he 
received  the  dividends,  to  pay  to  the  Dean  and  Chapter  the  rents 
reserved,  and  to  perform  the  covenants  contained  in  the  lease,  so 
far  as  they  remained  applicable. 

Mr.  Speed  appeared  for  the  Company,  and  asked  for  his  costs, 
on  the  ground  that  the  Company  had  no  interest  in  this  question, 
which  was  one  exclusively  between  the  Dean  and  Chapter  and  their 
tenant. 

His  Honour  gave  no  costs  to  the  Company. 


1848. 
Jan.  25,  26. 

KKIGHT 
Bbuce,  V.-C. 


SHAW  V.   FISHER. 

(2  De  G.  &  Sm.  11—14;  S.  C.  12  Jur.  152.) 

A  vendor  by  public  auction  of  phares  in  a  Bail  way  Company,  incorporate 
by  Act  of  Parliament,  at  the  request  of  the  purchaser  (who  had  paid  his 
purchase-money),  executed  a  transfer  to  a  third  party,  who  did  not  accept 
the  transfer,  or  register  himself  as  a  shareholder.  On  a  bill  filed  by  the 
vendor  against  the  purchaser  for  a  specific  performance,  the  Coubt  directed 
the  usual  reference  as  to  title. 

[The  Master  having  certified  against  the  title,  the  bill  was  dis- 
missed on  further  consideration,  and  on  appeal  (reported  in  5  D.  M. 
&  G.  696)  the  Lord  Chancellor  affirmed  the  order  made  on 
further  consideration.] 


1847. 

Niw.  17,  24. 

1848. 

Jan,  31. 

Knight 
Beucb,  V.-C. 

[17] 


In  re  ELLIOT  and  The  SOUTH  DEVON  RAILWAY 
COMPANY,  AND  In  re  The  SOUTH  DEVON  RAIL- 
WAY ACTS,  1844  AND  1846,  and  The  LAKDS 
CLAUSES  CONSOLIDATION  ACT,  1845. 

(2  Do  a.  &  Sm.  17—29;  S.  C.  12  Jur.  445.) 

An  order  nisi  to  set  aside  an  award  may  be  obtained  in  this  Court  ni^on 
an  ex  parte  application. 

There  may  be  circumstances  in  which  an  umpire  may  join  in  an  inquiry 
with  the  arbitrators  before  the  time  of  his  acting  anivos. 

The  surveyor  of  a  Bailway  Company  had,  in  that  character,  ti-eatod  with 
a  landowner,  and  offered  a  price  for  land  required  by  the  Company.  He 
was  subsequently  named  by  the  Company,  and  acted  as  their  arbitrator 
upon  an  arbitration  under  the  Lands  Clauses  Consolidation  Act,  184'): 
Held,  that  he  ought  not  to  have  been  selected  as  an  arbitrator.  But  the 
landowner  knowing  the  fact,  and,  though  protesting  against  the  propriety 
of  the  appointment,  proceeding  with  the  arbitration,  was  held  to  have 
waived  the  objection. 

A  surveyor  to,  and  shareholder  in,  a  lUilway  Company,  closely  conn<>ct<sl 
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in  interest  with,  and  holding  many  shares  in  another  Bailway  Ck)mpany,  in  re 

upon  an  arbitration  between  the  latter  Company  and  a  landowner,  under  Elliot. 
the  Lands  danses  Consolidation  Act,  1845,  was  appointed  umpii-e  by  the 
arbitrators,  and  as  umpire  made  his  award.  The  landowner  first  discovered 
that  the  umpire  was  such  surreyor  and  shareholder  after  the  date  of  the 
award,  and  obtained' an  order  nisi  to  set  aside  the  award  on  that  ground : 
Held,  that  whatever  objections  there  might  be,  in  point  of  delicacy,  to  the 
appointment  of  such  an  umpire,  they  did  not  constitute  sufficient  grounds 
for  settmg  aside  the  award. 

The  South  Devon  Bailway  Company,  previously  to  the  15th  of 
July,  18479  gave  due  notice  to  Mr.  Elliot,  that  a  parcel  of  land 
belonging  to  him,  situate  within  the  borough  of  Plymouth,  would 
be  required  and  taken  by  them  for  the  *purpo8es  of  their  railway,  [  •is  j 
under  the  powers  contained  in  their  special  Acts,  and  in  the  Landd 
Clauses  Consolidation  Act,  1845. 

The  quantity  of  Mr.  Elliot's  land,  which  the  Bailway  Company 
had  given  notice  that  they  required  to  take,  was  2  roods  and 
10  perches,  or  24,502  superficial  square  feet.  Mr.  Elliot  asked 
3,675Z.  6$.  as    the    price    of   the    land,  and   for    consequential 


Mr.  Dymond,  the  surveyor  to  the  Company,  treated  with 
Mr.  Elliot  for  the  purchase,  and,  as  the  Company's  agent,  offered 
Mr.  Elliot  2,0001. 

Mr.  Elliot  afterwards  gave  notice  to  the  Company,  that  he  was 
desirous  that  the  question  of  the  compensation  to  be  made  to  him 
for  such  lands,  and  for  aU  damage  consequential  upon  the  same 
being  taken  by  the  Company,  should  be  decided  by  arbitration, 
in  the  manner  provided  by  the  Lands  Clauses  Consolidation 
Act,  1845. 

The  Company,  by  writing  under  the  hand  of  their  secretary, 
dated  the  15th  of  July,  1847,  appointed  Mr.  Dymond  to  be  the 
arbitrator  on  their  part. 

Mr.  Elliot  remonstrated  with  the  Company's  solicitors  on  the 
propriety  of  naming  Mr.  Dymond  as  arbitrator ;  but  the  Company 
persisted  in  naming  him. 

Mr.  Elliot,  on  the  21st  of  August,  1847,  in  writing  appointed 
Mr.  Driver  to  be  the  arbitrator  on  his  part. 

Messrs.  Dymond  and  Driver,  having  taken  upon  themselves  the 
reference,  nominated  Mr.  James  Marmont  as  their  umpire. 

The  arbitrators  and  the  umpii-e  met  on  the  9th  and  10th  of 
September,  1847,  and  were  attended  by  counsel  and  solicitors  on 
both  sides. 

Mr.  Elliot's  counsel  objected,  at  the  openmg  of  the  proceedings, 
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In  re  to  the  appointment  of  Mr.  Dymond  as  the  arbitrator  for  the  Com- 
pany, on  the  ground  that  he  was  not  an  impartial  person,  but  was 
engaged  in  the  service  of  the  Company  as  their  surveyor,  and  as 
having  previously  negotiated  for  the  Company  with  Mr.  Elliot  for 
[  *i^  ]  the  *purchase  of  the  same  parcel  of  land,  on  which  he  had  then 
fixed  a  price,  which  the  Company  had  offered  to  give  Mr.  Elliot. 

Notwithstanding  these  objections,  Mr.  Dymond  continued  to  act, 
and  the  arbitration  proceeded. 

On  the  part  of  Mr.  Elliot,  witnesses  were  called,  who  all  estimated 
the  compensation  to  which  Mr.  Elliot  was  entitled  at  a  sum 
exceeding  2,0002.  for  the  land.  No  evidence  was  offered  before  the 
arbitrators  and  umpire  on  the  part  of  the  Company. 

The  counsel  for  the  Company  suggested,  that  the  Company  would 
require  part  only  of  the  24,502  square  feet  which  they  had  given 
notice  that  they  should  require,  and  suggested  that  an  award 
should  be  made  for  such  quantity  only  as  the  Company  actually 
required. 

This  proposal  was  objected  to  on  behalf  of  Mr.  Elliot. 

Subsequently,  however,  on  the  same  10th  of  September,  1847,  a 
verbal  agreement  was  come  to,  that  the  award  should  be  made  in 
respect  of  all  the  land  comprised  in  the  Company's  notice ;  bat  that, 
by  a  special  memorandum,  to  be  annexed  to  the  award,  the  value  of 
that  portion  of  land  which  the  Company  did  not  require  should  be 
declared,  in  order  that  the  amount  thereof  might  be  deducted  from 
the  amount  to  be  awarded  in  respect  of  the  whole  of  Mr.  Elliot's 
lands  comprised  in  the  notice.  This  arrangement  was  forthwith 
communicated  to  the  arbitrators  and  umpire. 

The  meeting  of  the  arbitrators  and  umpire  terminated  on  the 
10th  of  September,  1847,  without  anything  further  being  done ;  and 
no  evidence  was  subsequently  produced  before  the  arbitrators  and 
umpire,  on  the  part  either  of  Mr.  Elliot  or  of  the  Company,  to  show 
how  much  of  the  land  had  been  then  actually  taken  or  was  actually 
required  by  the  Company  for  the  purposes  of  their  railway,  or  to 
show  or  prove  the  value,  or  quantity,  or  admeasurement  of  the  land 
to  be  taken  back  by  Mr.  Elliot,  as  not  being  required  by  the 
Company,  and  on  which  a  value  was  to  be  set. 
[  20  ]  Mr.  Elliot  also  discovered,  after  the  publication  of  the  award, 

that  at  the  time  when  Mr,  Marmont  was  appointed  umpire,  he  was, 
and  continued  to  be,  in  the  service  and  employment  of  the  Great 
Western  Railway  Company  as  surveyor  for  and  a  holder  of  many 
shares  in  that  Company. 
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Mr.  Marmont,  as  the  umpire,  signed  and  published  his  award,  on        Id  re 
the  23rd  of  September,  1847.  ^''"'''* 

Messrs.  Dymond  and  Driver,  as  arbitrators,  and  Mr.  Marmont, 
as  umpire,  at  the  same  time  signed  and  publiehed,  and  caused  to  be 
delivered,  t(^ether  with  the  award,  a  memorandum  in  writing 
annexed  to  the  award,  whereby  they  valued  such  portion  of  the 
land  on  the  western  side  of  the  railway  as  was  included  in  the 
Company's  notice  to  treat,  and  had  not  been  taken  by  the  Company 
for  the  site  of  the  railway,  at  the  sum  of  810Z. 

Such  land,  it  appeared,  contained,  by  admeasurement,  5,260 
gquare  feet,  and  was  not  more  valuable  than  the  remaining  land 
comprised  in  the  Company's  notice,  which  had  been  actually  taken 
and  used  by  the  Company  for  the  site  of  their  railway ;  and  it  was 
alleged,  that,  on  the  contrary,  the  value  of  such  land  had  been 
greatly  deteriorated  by  reason  of  the  construction  of  the  railway  on 
the  land  taken  and  used  by  the  Company,  the  railway  being  in  that 
place  constructed  upon  a  high  embankment,  with  an  embankment 
wall  abutting  upon  the  land  described  in  the  memorandum,  and 
valued  therein  at  810/. 

Upon  admeasurements  and  calculations  subsequently  made,  it 
appeared  that  the  land  comprised  in  the  award  was  therein  valued 
for  the  purpose  of  being  paid  for  by  the  Company,  at  the  rate  of 
about  Is.  5f<f.  per  square  foot,  and  the  land  comprised  in  the 
memorandum  was  valued  therein  for  the  purpose  of  being  returned 
to  Mr.  Elliot  by  the  Company,  at  the  rate  of  about  8«.  Of ^i.  per 
square  foot. 

After  the  award  had  been  made  and  published,  Mr.  Elliot  for  the 
first  time  discovered,  that,  at  and  previously  to  the  time  when  Mr. 
Marmont  was  appointed  umpire,  Mr.  Driver  was  a  shareholder  in 
the  Great  Western  Railway  *Company,  and,  by  reason  thereof,  [  •si  ] 
interested  in  the  South  Devon  Railway  Company,  which  is 
connected  with  the  Great  Western  Railway  Company. 

The  South  Devon  Railway  Company  is  a  continuation  westward 
of  the  line  of  the  Bristol  and  Exeter  Railway,  which  is  a  continua- 
tion of  the  line  of  the  Great  Western  Railway,  and  the  lines  of 
those  three  railways  are  worked  upon  the  same  gauge,  in  connexion 
with  each  other. 

The  Great  Western  Railway  Company  was,  and  continued  to  be, 
the  holders,  in  their  corporate  capacity,  of  a  very  large  number  of 
shares  in  the  South  Devon  Railway  Company;  and  certain  of 
the  directors  of  the  Great  Western  Railway  Company  nominated 
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In  re        bv  tha^  Company  were  directors  of  the   South  Devon  Railway 
Elliot.       /  '^ 

Company. 

The  principal  engineer  of  the  Great  Western  Railway  Company 

was  also  the  principal  engineer    of  the   South  Devon  Railway 

Company. 

1847.  Mr.  Roundell  Palmer,  for  Mr.  Elliot,  moved  ex  parte,  that  the 

^  !!Il. '  submission  to  arbitration  constituted  by  the  appointments  of  the 
arbitrators,  should  be  made  a  rule  of  Court  under  the  Lands 
Clauses  Consolidation  Act,  1845. 

On  this  application,  and  upon  producing  the  admission  to  arbitra- 
tion of  the  15th  of  July,  1847,  signed  by  the  secretary  to  the  South 
Devon  Railway  Company,  and  the  submission  to  arbitration,  dated 
August  21st,  1847,  signed  by  Mr.  Elliot,  it  was  ordered  that  the  two 
several  submissions  to  arbitration  be  made  an  order  of  Court,  and 
be  observed  and  performed  by  all  parties  thereto,  according  to  the 
tenor  and  true  meaning  thereof. 

The  two  several  submissions  were  filed  of  record  on  the  19th  of 
November,  1847,  and  the  order  was  forthwith  served  on  the 
Company. 

Xov,  24.  Mr.  Roundell  Palmer  applied  exparte,  on  the  24th  of  *Noveniber, 

[  •22  ]  1847,  for  an  order  nisi,  to  show  cause  why  the  award  made  in 
pursuance  of  the  said  submissions  should  not  be  set  aside,  on  the 
following  grounds :  first,  of  partiality  in  the  arbitrators  and  umpire, 
by  reason  of  interest  in  the  subject  of  the  award ;  secondly,  of 
irregularity ;  and  thirdly,  of  error  shown  on  the  memorandum 
annexed  to  the  award. 

He  admitted  that  this  was  a  novel  course ;  but  he  submitted  that 
the  Court  had  clearly  jurisdiction  so  to  mould  its  forms  of 
procedure  to  the  exigencies  of  this  case,  as  to  grant  an  order  ni^i 
in  the  first  instance,  instead  of  requiring  Mr.  Elliot  to  give  previous 
notice  to  the  Company. 

The  award  having  been  made  on  the  28rd  of  September,  1S47, 
L  'sa  ]  and  the  submission  having  been  filed  of  record  as  of  *the  17ih 
instant,  it  had  only  recently  been  suggested  to  Mr.  Elliot,  that  the 
stat.  9  &  10  Will.  III.  c.  15,  might  apply  to  this  case.  Now,  the 
time  limited  by  sect.  2  of  that  statute  would  expire  to-morrow,  being 
the  last  day  of  the  Term  next  following  the  date  of  the  award,  and 
it  would  be  obviously  impossible  to  give  the  Company,  whose 
ofScers  resided  at  Plymouth,  due  notice  for  that  day. 
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His  Honour  considered  that  the  Court  had  the  power  to  make        In  re 
such  an  order,  and  granted  an  order  nisi. 

On  application  being  made  to  the  Begistrar  to  draw  up  an  order 
nisi  accordingly,  he  suggested  that  a  motion  should  have  been  made 
upon  a  notice  given  to  the  Company,  and  that  an  order  nisi  should 
not,  according  to  the  course  of  practice,  be  granted  in  the  first 
instance. 

On  a  subsequent  day,  Mr.  Roundell  Palmer  again  mentioned  the 
matter  to  the  Court,  stating  the  difficulty  that  had  arisen  with  the 
Begistrar. 

His  Honour  desired  that  the  matter  should  be  mentioned  to  the 
Lord  Ghancellob  ;  and  his  Lordship  having,  upon  the  point  being 
mentioned  to  him,  concurred  with  his  Honour,  that  an  order  nisi 
might  be  issued  in  the  first  instance,  the  order  nisi  was  drawn  up 
and  passed. 

[The  original  report  contains  a  full  copy  of  the  order.] 

The  Company  appeared  by  counsel,  before  the  27th  of  January,        [  26  ] 
1848,  to  show  cause  against  the  order  being  made  absolute,  and,  by 
arrangement,  the  hearing  was  adjourned. 

Ml'.  K.  Parker  and  Mr.  Stevens  now  appeared  on  behalf  of        1848, 
the  Company,  to  show  cause  why  the  order  should  not  be  made        _1_  * 
absolute.    On  their  suggestion  it  was  arranged  that  counsel  for 
Mr.  Elliot  should  be  first  heard  in  support  of  the  order  nisL 

Mr.  Russell  and  Mr.  Roundell  Palmer  for  Mr.  Elliot  :* 

The  award  ought  to  be  set  aside,  on  the  ground  that  the  arbitrators 
and  umpire  are  not  indifferent  and  disinterested  persons  with  respect 
to  the  subject  of  this  award. 

As  to  Mr.  Dymond,  it  is  true  that  the  objection  was  known  to 
Mr.  Elliot  previously  to  and  at  the  time  of  the  arbitration ;  but  the 
objection  was,  both  before  and  at  the  time  of  the  arbitration, 
expressly  taken  by  Mr.  Elliot's  counsel.  At  all  events,  enough  was 
done  to  save  the  objection.    ♦    *     * 

If  the  Court  sees  any  bias  in  an  arbitrator,  adverse  to  his  duty        [  26  ] 
as  such,  the  Court  will  sefc  aside  the  award :  Earle  v.  Stocker  (i). 
And  in  that  case  the  Court  said :  "  In  The  Butcher  of  Croydon's 
case.  Lord  Bbidoman  did  not  set  aside  the  award  barely  because  the 
damages  were  excessive,  but  gave  another  reason,  viz.  it  was  agreed 

(1)  2  YGm.  251. 
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In  re        it  should  be  referred  to  indifferent  persons,  and  it  appeared  one  of 
the  referees  was  the  butcher's  cousin.     *     ♦    * 

[  27  ]  Mr.  Marmont  is  both  interested  in,  and  the  servant  of  a  CJompany 

having  a  large  stake  in  the  Company,  one  of  the  parties  to  the 
arbitration.  And  thus  Mr.  Marmont  has  a  direct  interest  in,  if  he 
may  not  be  said  to  be,  a  member  of  the  Company,  a  party  to  this 
arbitration.    As  umpire,  he  became  sole  arbitrator.    *     ♦     * 

The  award  and  the  accompanying  memorandum  are  of  the  same 
date,  and  were  manifestly  signed  at  the  same  time.  The  arbitrators 
must  be  taken  as  acting  on  the  23rd  of  September ;  if  so,  they  had 
all  that  day  to  agree  in,  and  the  power  of  the  umpire  did  not  arise 
until  the  24th,  the  following  day:  Anon.  (i). 

Mr.  Kenyan  Parker  and  Mr.  Stevens,  for  the  Company : 

Whatever  may  have  been  the  rule  when  Kent  v.  Elstob  (2)  was 
[  *28  ]  decided,  the  present  rule  is,  that  no  accompanying  *8tatement8  are 
receivable  to  aflfect  the  award :  Doe  d.  Oxenden  v.  Cropper  (8).  The 
memorandum  cannot,  therefore,  be  referred  to. 

The  only  objection  to  Mr.  Dymond  is,  that  he  is  a  servant  to  the 
Company  ;  but  Mr.  Elliot  acquiesced  throughout  in  his  acting ;  he 
knew  Mr.  Dymond's  position  before  he  appointed  Mr.  Driver.  And 
then  Mr.  Driver,  Mr.  Elliot's  nominee,  concurred  with  Mr.  Dymond 
in  appointing  an  umpire.  The  observation  of  Mr.  Elliot's  counsel 
was  not  a  substantial  protest.    *    *    ♦ 

Mr.  Marmont's  interest  is  too  remote,  in  the  absence  of  any 
direct  evidence  of  improper  bias,  to  affect  the  validity  of  his 
appointment  as  umpire. 

If  Mr.  Elliot's  objection  were  good,  he  ought  not  to  have  made 
the  submission  a  rule  of  Court ;  his  proper  remedy  was  a  bill  in 
equity. 

Mr.  Russell  was  heard  in  reply. 

The  Vicb-Chancbllor  : 

It  amounts  to  nothing,  for  the  present  purpose,  that  the  umpire 
joined  in  the  inquiry  before  his  time  for  acting  arrived.  With 
regard  to  the  document  annexed  to  the  award,  that  may  be  valid  or 
invalid ;  it  may  be  worth  something  or  nothing ;  but  for  the  present 
purpose,  it  cannot  be  said  that  the  award  is  bad  in  consequence  of 

(1)  2  Vem.  100.  (3)  50  E.  E.  378  (10  Ad.  &  El.  197). 

(2)  6  E.  B.  520  (3  East,  18). 
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that  document,  or  by  reason  of  anything  that  may  be  inferred 
from  it. 

Mr.  Dymond  ought  not  to  have  been  selected  as  an  arbitrator ; 
but  if  Mr.  Elliot  meant  to  object  to  his  appointment  effectually,  he 
should  have  acted  differently.  The  course  which  appears  to  have 
been  taken,  justifies  the  Company  in  saying  that  there  has  been  a 
waiver  of  the  objection. 

With  regard  to  Mr.  Marmont,  I  am  not  clear  that  he  ought  to 

have  been  appointed  an  umpire,  in  point  of  delicacy,  considering 

that  he  was  not  only  surveyor  to  the  Great  Western  Company, 

which  is  intimately  connected  with  the  South  Devon  Company,  but 

that  he  held  shares  in  the  former  Company.     I  should,  however, 

be  going  too  far,  to  set  aside  the  award  on  this  ground.    There  are 

some  things  in  this  case,  which  it  would  have  been  better  had  they 

been  otherwise;  but  I  think  that  there  are  no  judicial  grounds 

on  which  to  set  aside  the  award.    It  is  saved  very  narrowly  in  my 

judgment. 

,  Order  nisi  discharged. 


Inn 

Elliot. 

[29] 
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Ix  EE  HAWLEY  AND  THE  NORTH 
RAILWAY 


A  Hallway  Company  and  the  owners  of  lands  which  was  required  by  the 
Company,  appointed,  under  the  Lands  Clauses  Consolidation  Act,  arbitrators, 
who  appointed  an  umpire.  The  arbitrators  and  umpire  met  on  the  4th  of 
November,  and  adjourned  to  the  following  day.  On  that  day,  the  Company's 
arbitrator  did  not  attend.  The  other  arbitrator  and  the  umpire  proceeded 
in  his  absence,  notwithstanding  the  protest  of  the  Company's  sohcitor,  and 
examined  a  witness.  The  Company's  solicitor  left  the  meeting  without 
examining  his  witnesses.  No  meeting  was  held  after  the  dth,  nor  had  the 
Company  any  notice  to  attend  on  the  6th  or  any  subsequent  day.  On  the 
22nd,  the  landowners'  solicitor  informed  the  umpire  that  the  arbitrators  had 
not  made  an  award,  and  required  him  to  make  his  award,  which  he  did  on 
the  29th,  without  any  evidence  on  the  part  of  the  Company  having  been 
given. 

Held,  1st:  That  it  must  be  presumed  that  the  evidence  taken  ex  parte  on 
the  5th  of  November,  was  not  disregarded  by  the  umpire. 

2ndly.  That  it  was  not  a  just  inference  from  the  above  facts,  that  the 
Company  had  no  evidence  to  adduce,  or  did  not  wish  to  adduce  any. 

3rdly.  That  whether  there  is  or  not  any  general  rule  that  an  umpire  need 
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In  re  not  receive  evidence  or  be  active  in  summoning  the  pai-ties,  the  umpire,  in 

Hawley.  the  above  circumstances,  ought  to  have  made  no  award  without  tendering 

to  the  Company  an  opportunity  of  producing  evidence  before  him  or 
addressing  him. 

4thly.  That  he  was  bound  to  take  up  the  proceedings  de  twvo,  or  from 
the  close  of  the  4  th  of  November. 

5thly.  That,  in  the  above  circumstances,  his  skill  or  competency  to  decide 
from  personal  observation  made  no  difference. 
6thly.  That  his  award  was  consequently  bad,  and  ought  to  be  set  aside. 

Messrs.  Hawlet,  Bridoewood,  and  Goodwin  were  lessees  of  the 
Moss  Field  Colliery,  with  a  tramway  and  wharf  belonging  thereto, 
at  Stoke-upon-Trent. 

The  North  Staffordshire  Bailway  Company  required,  for  the 
purposes  of  their  Act,  to  carry  their  works  over  the  wharf,  for  the 
formation  of  one  of  their  branches,  and  to  take  27  perches  of  the 
adjoining  land,  belonging  to  Hawley  &  Co.,  and  gave  the  asoal 
notice  of  their  intention  to  take  the  property. 

Messrs.  Hawley  &  Co.  claimed  8,8801.  as  compensation,  and 
required  the  Company  to  raise  so  much  of  the  wharf  as  they  did 
[  *3^  ]  not  take  to  a  level  with  the  railway^  and  to  ^afford  them  sufiScient 
protection  for  a  level  crossing  over  the  line.  The  Company,  by 
their  agents,  declined  to  give  this  sum,  and  offered  600Z.  Thev 
then  paid  that  sum  into  the  Bank,  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  and  entered  on  the  land. 

Messrs.  Hawley  &  Co.  required  the  amount  of  compensation  to 
be  ascertained  by  arbitration,  and  the  Company,  on  the  SOth 
August,  1847,  appointed  Mr.  George  Augustus  M'Dermott  their 
arbitrator;  and  in  September,  Messrs.  Hawley  &  Co.  appointed 
Mr.  John  Higginbottom  their  arbitrator;  and  within  twenty-one 
days  from  the  latter  appointment,  both  arbitrators  appointed 
Mr.  Aaron  Lewis  Barton  their  umpire,  in  case  they  should  differ. 

The  time  for  the  award  was  enlarged  to  4th  November,  and  that 
day  was  fixed  for  proceeding  with  the  reference. 

On  that  day  both  the  arbitrators  and  the  umpire  attended  at  the 
"Crown  and  Anchor"  Inn,  at  Layton,  and  the  inquiry  continued 
during  that  day,  and  was  adjourned,  when  the  parties  separated  to 
the  following  day. 

On  opening  the  reference,  Messrs.  Hawley  &  Co.  claimed 
5,015i. 

On  the  5th  November,  early  in  the  morning,  the  solicitor  for  the 
Company  received  a  letter  from  Mr.  M^Dermott,  their  arbitrator, 
saying,  that  he  was  prevented  from  attending  the  reference  on  that 
day  by  urgent  business,  but  suggesting  that  the  arbitration  should 
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be  proceeded  with,  and  that  he  should  be  furnished  with  notes  of         In  re 
the  proceedings  in  the  reference.  awlky. 

The  Company's  solicitor  went  to  the  place  of  meeting,  and 
communicated  the  contents  of  this  letter  to  the  solicitor  of  Messrs. 
Hawley  &  Co.,  and  to  the  other  arbitrator,  Mr.  Higginbottom,  and 
the  umpire,  Mr.  Barton,  and  stated  that  he  could  not  agree  to  the 
suggestion  contained  in  it :  that  the  reference  should  proceed  in  the 
absence  of  Mr.  M'Dermott,  the  Company's  arbitrator.  He  therefore 
required  that  some  other  day  should  be  fixed  for  proceeding  with 
the  reference.  Counsel,  however,  who  appeared  *for  Messrs.  [  •35  ] 
Hawley  &  Co.,  objected  to  any  such  postponement,  and  Mr.  Higgin- 
bottom and  Mr.  Barton,  the  other  arbitrator  and  umpire,  sent  a 
written  notice  to  Mr.  M'Dermott,  informing  him,  that  unless  he 
immediately  attended  they  should  proceed  without  him.  The 
Company's  solicitor  protested  against  this  course;  but  Messrs. 
Hawley  &  Co.'s  counsel  insisted  on  the  matter  proceeding,  and 
called  one  witness ;  whereupon  the  Company's  solicitor  withdrew, 
and  sent  a  formal  notice  to  the  arbitrator  and  umpire,  that  he 
wholly  objected  to  their  proceeding. 

After  he  had  left,  the  examination  of  the  witness  was  continued. 

No  further  step  was  taken  until  November  11,  on  which  day  the 
Company's  solicitor  gave  notice  to  both  the  arbitrators,  and  to  the 
umpire,  requiring  them  not  to  make  any  award,  or  take  any  further 
proceedings  in  the  matter  of  the  reference,  on  account  of  the 
irregularity  of  the  proceedings  on  the  5th  of  November.  On  the 
other  hand,  Messrs.  Hawley  &  Co.,  at  the  expiration  of  the  time  for 
making  the  awards  gave  notice  to  Mr.  Barton,  requiring  him  to 
make  his  award. 

He  complied  with  this  latter  requisition,  and  made  an  award, 
dated  November  29,  awarding  that  the  Company  should  pay  3,712{. 
to  Messrs.  Hawley,  and  should  execute  certain  accommodation 
works  for  their  benefit. 

The  Company,  being  dissatisfied  with  this  decision,  took 
proceedings  to  have  the  submission  made  a  rule  of  Court,  with 

a  view  to  set  aside  the  award. 

♦  *  *  *  ♦ 

On  this  day  a  motion  was  made  to  set  aside  the  award,  on  the       Feb.  h 
ground  of  irregularity  in  the  conduct  of  one  of  the  arbitrators  and        J~^^ 
the  ompire,  and  on  the  further  ground,  that  the  award  exceeded  the 
authority  of  the  arbitrators,  and  did  not  exhaust  the  matter  of  the 
reference. 

8—2 
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In  re  Mr.  Russell,  Mr.  Malins,  and  Mr.  Iltiyh  Hilly  in  support  of 

the  motion : 

The  umpire  had  no  right  to  make  an  award,  there  being  no 
disagreement  between  the  arbitrators.  Moreover,  he  has  proceeded 
ex  parte,  without  evidence,  and  without  notice  to  the  Railway 
Company.  These  circumstances  are  sufficient  to  invalidate  the 
award.  [They  cited  Walker  v.  Frobisher{i),  Dohsonv.  Groves  {2), 
Re  Plews  and  Middleton  (3),  Bignall  v.  Gale  (4),  Hairey  v.  Shelton  (s), 
and  other  cases.] 

Sir  F.  Simpkinson,  Mr.  Seijt.  Allen,  and  Mr.  Campbell,  for 

Messrs.  Hawley  &  Co.,  [cited  Re  Tunno  and  Bird  (6),  Johnston  v. 

Cheape  (7),  Aimstrong  v.  Marshall  (a),  SkeiTatt  v.  North  Staffordshire 

Railtvay  Company  (9),  Ringer  v.  Joyce  (10),  Hewlitt  v.  Laycock{u), 

and  other  cases]. 

Cur.  adv.  vult. 

[  44  ]        The  Vicb-Chancbllob  : 

Having  read  the  papers  and  formed  an  opinion  upon  this  motion, 
I  think  it  due  to  the  parties  not  to  defer  declaring  that  opinion. 
Thus  much,  certainly,  is  clear,  that  the  case,  neither  of  the 
respondents  nor  of  the  Company,  was  closed  when  the  meeting 
of  the  two  arbitrators  and  the  umpire,  held  on  the  4th  of  November, 
terminated,  and  the  proceedings  were  adjourned  to  the  following 
day.  The  meeting  of  the  4th  ended  under  a  well-founded  and  just 
belief,  on  the  part  of  all  concerned,  that  more  was  to  be  done  under 
the  reference  in  the  way  of  argument,  or  evidence,  or  both ;  but 
on  the  5th,  Mr.  M^Dermott  (the  Company's  arbitrator),  with  or 
without  justification,  perhaps,  however,  not  inexcusably,  was  not 
forthcoming,  and  did  not  attend.  It  has  not,  however,  been  con- 
tended, nor  do  I  think  that  there  was  on  that  occasion  a  refusal  on 
his  part,  such  as  to  bring  the  matter  within  the  80th  sect,  of  the 
Lands  Clauses  Consolidation  Act  of  1845,  and  of  course  there  had 
not  then  been  seven  days'  neglect.  Still,  the  other  arbitrator  and  the 
umpire,  or  Mr.  Higginbottom,  at  least,  thought  fit  to  proceed  with 

(1)  5  R.  R.  223  (6  Ves.  70).  (7)  16  R.  R.  114  (5  Dow,  H.  L, 

(2)  66  R.  R.  509  (6  Q.  B.  637).      247). 

(.3)  66  R.  R,  672  (6  Q.  B.  845).  (8)  46  R.  R.  821  (4  Dowl.  593). 

(4)  58  R.  R.  583  (2  Man.  &  G.  830).  (9)  78  R.  R.  150  (2  Ph.  475). 

(5)  64  R.  R.  116  (7  Beav.  455).  (10)  16  R.  R.  705  (1  Marsh.  404). 

(6)  39  R.  R.  537  (5  B.  &  Ad.  488 ;  (1 1)  31  R.  R.  695  (2  Car.  &  P.  dUl 
3  Dowl.  669). 
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the  business  of  the  reference  in  Mr.  M'Dermott*s  absence,  over-  in  re 
rating  the  objection  and  rejecting  the  protest  of  the  Company's 
solicitor  against  sach  a  mode  of  acting,  and  (some  point  or  points 
left  undecided  on  the  preceding  day,  as  I  collect,  having  or  not 
having  been  disposed  of),  a  witness  was  accordingly  examined  on  the 
part  of  the  respondents,  who  then,  as  I  understand,  closed  their 
case,  the  Company's  solicitor  declining  to  adduce  on  that  day  the 
evidence  which  he  had  to  adduce,  unless  in  Mr.  M'Dermott's 
presence,  and  declining,  unless  *in  his  presence,  to  proceed  at  all,  [/46  ] 
and  so  the  meeting,  if  meeting  it  ought  to  be  called,  was  terminated. 

Now,  as  any  power  of  the  umpire  did  not,  and  was  not  to  arise 
before  the  19th  of  November,  (the  time  having  been  enlarged  till 
then),  and  as  the  30th  section  of  the  Act  is  out  of  the  case,  I  do 
not  really  see  how  the  proceedings  of  the  5th,  on  the  part  of 
Mr.  Higginbottom,  on  the  part  of  the  umpire,  or  on  the  part  of  the 
respondents,  are  wholly  or  in  part  capable  of  being  supported  or 
upheld.  The  absence  of  M'Dermott,  on  that  day,  may  have  been 
possibly  an  act  not  of  strict  propriety  on  his  part ;  but  that  did  not 
enable  the  other  arbitrator  and  the  umpire,  or  either  of  them,  to 
proceed  without  him  on  that  day,  if  there  was  not  a  '*  refusal,"  as 
I  think  there  was  not. 

Mr.  M'Dermott  may  have  wished, — he  indeed  expressed  a  wish, — 
that  they  should  proceed  without  him;  but  neither  did  that  enable 
them  to  take  such  a  course  without  the  consent  of  the  Company 
which  consent  was  refused. 

If,  indeed,  the  evidence  before  me  were  such  as  in  my  opinion  to 
warrant  a  judicial  conclusion,  that  his  absence  on  the  5th  was  at 
the  request,  or  through  the  instrumentality,  of  the  Company,  or  of 
Mr.  Eeary,  their  agent,  or  was  collusive  or  fraudulent,  the  conse- 
quence might  be,  that  the  Company  would  be  as  much  bound  by 
what  passed  at  the  meeting,  as  if  Mr.  M'Dermott  had  been  there. 
Bat  the  evidence  before  me  is  not  such  as,  in  my  opinion,  to 
warrant  a  judicial  conclusion  of  that  kind. 

Mr.  Higginbottom  never  proceeded,  never  professed  to  proceed, 
under  the  30th  section  of  this  Act,  nor  has  it  been  contended  at 
the  Bar,  on  the  part  of  the  respondents,  that  the  award  is  an  award 
under  that  section.  It  is  the  umpire's  award,  not  that  of  Mr. 
Higginbottom.  The  irregularity  of  the  meeting  of  the  5th  of 
November  has  never,  I  conceive,  been  waived  on  the  part  of  the 
Company.  Their  agent  in  due  time  and  manner,  as  I  think, 
objected    to    the   proceedings    on    that    day    going    on    without 
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In  re        Mr.  M'Dermott,  and  from  that  objection  appears  never  to  Lave 
"*^''"-     receded. 
[  46  ]  It  Is  true,  that  the  witness  examined  on  the  5th  was  examined 

before  Mr.  Higginbottom  and  the  umpire ;  but  Mr.  Higginbottom, 
unless  under  the  section  already  mentioned,  which  it  is  agreed  on 
each  side  has  not  been  called  into  action,  was  never  competent  to 
act  without  Mr.  M'Dermott.  And  as  to  the  umpire,  the  argument 
founded  on  his  hearing  of  this  evidence  (if  evidence  it  ought  to  be 
called),  seems  to  prove  too  much.  If  it  contends  that,  on  the  5tb, 
the  witness  was  examinable  before  Mr.  Higginbottom  and  Mr.  Barton, 
without  Mr.  M*Dermott,  it  cannot,  I  suppose,  stop  short  of  con- 
tending that  he  was  so  before  Mr.  Barton  (the  umpire),  in  the 
absence  of  each  of  the  arbitrators.  The  witness,  unless  sworn 
before  the  5th,  was,  it  seems  probable,  either  unsworn  or  not  duly 
sworn ;  but  however  that  may  be,  he  appears  to  me  to  have  been 
examined  coram  non  judice.  Nor  do  I  see  how,  if  in  his  examina- 
tion he  stated  what  was  materially,  wilfully,  and  corruptly  false,  an 
indictment  for  perjury  can  be,  or  could  have  been,  maintained 
against  him.  Nor,  again,  if  the  witness  had  been  examined  in 
Mr.  M'Dermott's  presence,  can  I  say  that  testimony,  beyond  or 
differing  from  his  actual  testimony,  would  not  have  been  obtained 
from  him,  or  that  the  two  arbitrators  would  not  have  joined  in 
making  an  award  before  the  19th. 

It  is,  perhaps,  unnecessary  to  remark  upon  the  fact,  that  he  was 
examined  in  the  absence  of  the  Company's  solicitors.  Not  a 
witness  was  examined  after  the  6th ;  not  a  meeting  of  any  kind 
was  held  after  that  day;  not  an  attendance  of  any  kind  before 
the  arbitrators  and  umpire,  or  any  one  or  more  of  them,  took  place 
after  that  day ;  nor  had  the  Company,  upon,  or  before,  or  after  it, 
any  notice,  either  in  the  shape  of  an  adjournment  or  otherwise,  to 
attend  any  person  or  persons  anywhere,  either  on  the  6th  or  any 
subsequent  day. 

But,  on  the  22nd,  the  respondents'  solicitor,  as  I  collect  from  his 
affidavit,  informs  Mr.  Barton,  the  umpire,  that  the  arbitrators  had 
[  *47  ]  not  made  an  award,  and  that  it  would  *be  necessary  to  trouble  him 
further  in  the  matter ;  and  requests  his  early  attention  to  it ;  and 
on  the  29th  the  award  is  made,  without  any  evidence  on  behalf  of 
the  Company  having  been  given.  And  here  it  may  be  right  to  say, 
whether  the  materials  before  the  Court  are  such,  in  my  opinion,  as 
to  justify  a  judicial  conclusion,  that  the  evidence  of  the  witness 
examined  on  the  5th  of  November  was  disregarded  by  the  umpire. 
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or  had  not  any  weight  with  him  in  deciding  as  he  decided.  I  must  in  re 
declare  that  they  are  not.  The  presumption  must,  I  think,  be,  that 
it  was  not  disregarded,  but  had  some  weight  with  him ;  and  there 
is  not,  I  conceive,  anything  upon  the  face  of  the  award,  or  in  the 
evidence,  to  rebut,  displace,  or  weaken  that  presumption.  The 
award  itself,  and  the  evidence  generally,  seem  to  me  rather  to 
strengthen  it ;  nor  do  I  find  it  possible  to  say  what,  without  the 
evidence  of  that  witness,  the  award  would  or  might  have  been. 
The  award,  however,  notwithstanding  the  expression,  "  their 
witnesses,"  contained  in  it,  was,  as  I  have  said,  made  without 
any  evidence  having  been  adduced  on  the  part  of  the  Company ; 
and  it  must  be  determined  whether  that  absence  of  evidence  on 
their  part  arose  from  this,  that  they  had  not  any  evidence  to  adduce, 
or  did  not  wish  to  adduce  any,  or  were  in  default  in  that  respect, 
so  as  to  preclude  them  from  saying  effectually  that  they  had 
evidence  to  tender.  Now  it  is  not,  I  think,  a  just  inference,  from 
the  materials  before  me,  that  they  had  not  evidence  to  adduce,  or 
did  not  wish  to  adduce  any. 

But  were  they  in  default  ?    That  question  also  seems  answered 
by  what  I  have  already  said. 

The  respondents  have  contended,  that,  as  a  general  rule,  it  is  not 
incumbent  on  an  umpire  to  receive  evidence,  or  to  be  active  in 
summoning,  or  apprising,  or  giving  any  notice  to  either  of  the 
parties  in  dispute,  before  making  his  award.  That  may  or  may 
not  be  so;  I  apprehend,  however,  that  the  question  for  my 
consideration  upon  this  part  of  the  case  is,  not  upon  a  general  rule, 
but  is,  whether,  in  the  particular  and  special  state  of  circumstances 
which  ^existed  here,  (including  what  had  taken  place  on  the  4th  and  [  *^8  J 
5th,  and  the  notice  of  the  11th,  with  reference  to  which  I  do  not 
forget  the  provision  against  revocation  in  the  25th  section  of  the  Act), 
it  was  incumbent  on  this  particular  umpire  either  not  to  make  any 
award  at  all,  or  not  to  proceed  to  make  his  award  without  previously 
giving,  or  requiring  the  respondents  to  give,  to  the  Company  an 
intimation  tendering  to  them  an  opportunity  expressly  of  producing 
evidence  before  him,  or  attending  and  addressing  him ;  and  I  am  of 
opinion  that  this  question  ought  to  be  answered  in  the  affirmative. 
Assuming  the  umpire's  intentions  to  have  been  those  of  an 
honest  man,  as  probably  they  were,  I  find  myself  unable  to  say  that 
I  concur  in  the  course  which,  in  the  circumstances  of  the  case,  he 
took.  He  could  not  have  supposed  that  the  case  of  either  side  was 
closed  on  the  4th.     Plainly  it  was  not  so,  and  he  was,   in  my 
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1848. 
March  11. 


jadgment,  bound  to  treat  all  that  took  place  on  the  5th  as  nothing, 
and  to  act  as  if  the  meeting  of  the  5th  had  not  taken  place ;  in  this 
sense  at  least,  that  he  was  bound  to  take  up  the  matter  either 
entirely  de  novo  or  from  the  close  of  the  proceedings  of  the  4th. 
But  he  did  not  do  so ;  and  I  think  that  his  supposed  ability,  from 
general  professional  knowledge,  general  professional  experience,  and 
personal  observation,  to  decide  between  the  parties  without  any 
evidence  whatever,  must,  in  the  present  case,  go  for  nothing ;  which 
I  do  not  say  with  any  the  least  disrespectful  meaning  towards  him. 

On  the  whole,  I  am  unable  to  see  how,  in  the  combination  of 
circumstances  to  which  I  have  been  referring,  this  award  can  stand. 
I  think  it  bad  on  the  grounds  that  I  have  mentioned,  without  saying 
whether  there  are  or  are  not  other  grounds  in  my  opinion  sufficient 
of  themselves  to  invalidate  it. 

The  award  must,  in  my  view  of  the  matter,  be  set  aside. 

[This  decision  was  affirmed  on  appeal  by  the  Lord  Chancellor, 
on  March  11th,  1848,  but  no  report  of  the  appeal  has  been  found.] 


1848. 

Jan.  19,21, 

26. 

Knight 
Bruce,  V.-O. 

[49] 


WEEN  V.  BRADLEY  (1). 

(2  De  a.  &  Sm.  49—55 ;  S.  C.  17  L.  J.  Ch.  172 ;  12  Jur.  168.) 

A  testator  bequeathed  an  annuity  to  his  daughter,  a  married  woman,  *'  in 
case  she  shall  be  living  apart  from  her  husband,  and  should  continue  so  to 
do/*  during  the  lifetime  of  his  widow,  with  a  direction,  that  if  at  any  time 
the  annuitant  should  cohabit  with  her  hushand,  the  annuity  should  cease. 
By  the  same  will  he  bequeathed  a  share  in  the  residue,  upon  trust  to  pay 
the  income  to  the  same  daughter  during  such  time  as  she  should  continue 
to  live  apart  from  her  said  husband ;  but  should  she  at  any  time  cohabit 
with  him,  the  testator  directed  that  during  such  time  the  income  should  be 
paid  between  other  legatees.  The  will  also  contained  a  trust  for  children  of 
the  daughter  by  any  other  husband.  At  the  date  of  the  will  the  daughter 
and  her  husband  were  living  apart,  but  before  and  at  the  date  of  the  testator's 
death,  they  were  reconciled,  and  Hying  together,  and  so  continued  to  live : 
Held,  that  the  daughter  was  entitled  to  the  bequests. 

The  question  in  this  case  was  as  to  the  effect  of  the  following  testa- 
mentary dispositions,  so  far  as  they  regarded  Mrs.  Ann  Jefferies  Wren. 

Mr.  Henry  Pooley,  the  testator,  by  his  will,  dated  Aagust  8th, 
1838,  directed  certain  monies  to  be  invested,  upon  trusts,  expressed 
as  follows : 

''And  pay,  apply,  and  dispose  of  the  interest,  dividends,  and 

(1)  See  In  re  Moore  (1887)  39  Ch.  D.  ing  Kay,  J.)  as  inseparable  from  the 

116.  57  L.  J.  Ch.  936,  59  L.  T.  681,  unlawful  attempt  to  induce  separation 

where  a  gift  in  very  similar  terms  was  between  husband  and  wife,  and  was 

treated  by  the  Court  of  Appeal  (affiiin-  held  invalid.— 0.  A.  S. 
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annual  income  in  maimer  hereinafter  mentioned,  (that  is  to  say),  to  Wren 
my  wife  Elizabeth  Pooley,  one  annuity  or  clear  yearly  sum  of  80i.  bradley. 
for  and  during  the  term  of  her  natural  life,  by  equal  half-yearly 
payments,"  &c. ;  "  and  to  my  daughter,  Ann  Jeflferies  Wren,  the  wife 
of  Abraham  Wren,  in  case  she  shall  be  living  apart  from  her  said 
husband,  the  said  Abraham  Wren,  and  shall  continue  so  to  do 
during  the  lifetime  of  my  said  wife,  an  annuity  of  802.,  by  equal 
quarterly  payments,  the  first  of  such  payments  to  be  made  at  the 
expiration  of  three  calendar  months  next  after  my  decease.  And  I 
do  hereby  further  direct,  that  if  at  any  time  the  said  Ann  Jefiferies 
Wren  shall  cohabit  with  the  said  Abraham  Wren,  the  said  annuity 
hereinbefore  given  to  her  shall,  during  the  time  she  shall  so 
cohabit,  absolutely  cease  and  determine." 

The  residue  of  the  dividends  were  to  be  accumulated  during  the 
life  of  the  testator's  wife ;  and  after  her  decease  the  testator  directed 
his  trustees  to  stand  possessed  of  the  trust-fund  and  its  accumula- 
tions, after  disposing  of  two-thirds  thereof  as  therein  mentioned. 
As  to  the  remaining  one-third,  "  Upon  trust  to  pay  the  interest, 
dividends,  and  annual  produce  thereof  at  the  times  and  in  the 
manner  hereinbefore  declared  respecting  the  portions  of  my  said 
daughters,  *nnto  my  said  daughter  Ann  Jefiferies  Wren,  during  such  [  *oO  ] 
time  as  she  shall  continue  to  live  apart  from  her  said  husband,  the 
said  Abraham  Wren';  but  should  she  at  any  time  cohabit  with  the 
said  Abraham  Wren,  then  my  will  is,  and  I  hereby  direct,  that  during 
such  time  as  she  shall  so  cohabit  with  the  said  Abraham  Wren, 
they  and  he  my  said  trustees  or  trustee  shall  pay  the  same  unto 
and  equally  between  the  said  Elizabeth  Bradley  and  Sarah  Picton, 
if  living,  or  if  dead  to  their  children  and  issue,  in  such  shares  and  in 
the  same  manner  as  hereinbefore  directed  with  respect  to  the 
portions  already  provided  for  them  respectively  by  this  my  will ; 
and  after  the  decease  of  the  said  Ann  Jefiferies  Wren,  upon  trust  to 
pay  and  divide  the  said  remaining  one-third  part  or  share  of  and  in 
the  said  entire  trust-fund  and  accumulations,  unto  and  amongst 
any  children  which  the  said  Ann  Jefiferies  Wren  may  leave  her  sur- 
viving by  any  other  husband  other  than  the  said  Abraham  Wren, 
and  the  issue  of  any  such  children  as  may  be  then  dead  at  such 
time,*'  &c. ;  "  and  if  no  such  child,  then  the  share  to  be  divided 
between  the  other  two  daughters  and  their  children,  in  the  same 
way  as  their  original  shares.'*  "  And  I  direct  the  various  annuities 
bequeathed  to  the  said  Elizabeth  Bradley,  Sarah  Picton,  and 
Jefiferies  Wren,  to  be  paid  to  them  for  their  separate  use  and  benefit, 
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Wbkn        independently  and  exclusively  of    their    present  or  any   future 
Bradley,     husband,  and  without  being  in  anywise  subject  to  debts,  claims,  or 
demands;  and  that  the  receipts  of  the  said  annuitants   notwith- 
standing their  respective  covertures,  shall  be  good  and  effectual 
releases  and  discharges  for  the  same." 

And  the  testator  declared  that  all  attempts  at  anticipation  should 
be  void ;  and  he  appointed  bis  trustees,  Thomas  Bradley  and  James 
AUanson  Picton,  the  executors  of  his  will. 

[  •bi  ]  At  the  date  of  the  will,  Mrs.  Wren,  and  her  husband  *mentioned 

in  the  will,  were  living  apart ;  but  before  and  at  the  death  of  the 
testator  they  were  reconciled,  and  living  together.  The  question 
was,  whether,  under  these  circumstances,  they  were  entitled  to  the 
benefit  of  the  above  bequests. 

All  parties  concurred  in  desiring  the  Court  to  decide  the  question 
at  this  stage  of  the  cause. 

Mr.  Russell  and  Mr.  Follctt,  for  Mrs.  Wren,  the  plaintiff: 
The  condition  here  is  contra  honos  mores,  being  a  condition  for 
the  separation  of  husband  and  wife.    According  to  the  civil  law, 
such  a  condition,  whether  precedent  or  subsequent,  is  inoperative 
and  void.    Brown  v.  Peck  (i)  is  to  the  same  effect. 

(The  Vice-chancellor  :  It  does  not  appear  that  in  that  case  the 
husband  and  wife  had  ever  lived  separate.) 

(They  cited  Williams  on  Executors,  1002 ;  1  Boper  on  Legacies, 
650 ;  Tennant  v.  Braie  (2).) 

That  it  is  not  lawful  for  a  husband  to  separate  from  his  wife  in 
consideration  of  a  sum  of  money,  appears  from  Jones  v.  Waite  (3). 

In  Hartley  v.  Rice  (4),  Lord  Ellenborough  held  a  wagering 
contract,  that  the  defendant  would  not  marry  within  a  specified 
time,  to  be  void,  and  said,  "  On  the  face  of  the  contract  its 
immediate  tendency  is,  as  far  as  it  goes,  to  discourage  marriage.*' 

In  Morley  v.  Rennoldson  (6),  a  testator  having  by  will  made  a 
provision  for  his  daughter,  declared  by  a  codicil,  that,  in  conse- 
quence of  a  nervous  debility,  his  daughter  was  unfit  for  the  control 
of  herself,  and  his  will  was,  that  she  should  not  marry ;  and  in 
case  of  her  marriage  or  death,  he  gave  the  property  he  had 

(1)  1  Eden,  140.  (4)  10  H.  E.  228  (10  East,  22). 

(2)  Tothill,  141.  (5)  62  R.  R.  236  (2  Hare,  570), 

(3)  60  R.  R.  70.5  (5  Biiig.  N.  C.  346). 
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bequeathed  to  her  over  to  certain  *  legatees.    It  was  held  that       Wbbk 
the  limitation  over,  being  in  restraint  of  marriage,  was  void ;  and     bradlev. 
in  that  case,  the  Vice-Chancellor  Wioram  said,  "  There  are  some       [  '^^  ] 
points,  however,  which  seem  clearly  settled,  according  to  the  law 
as  administered  in  courts  of  justice  in  this  country  :  one  is,  that  if 
the  restraint  is  a  general  restraint,  and  the  condition  is  subsequent, 
then  the  condition  is  altogether  void,  and  the  party  retains  the 
interest  given    to   him,   discharged    of    the  condition  ;    that  is, 
supposing  a  gift  of  a  certain  duration,  and  an  attempt  to  abridge 
it  by  a  condition  in  restraint  of  marriage,  generally  the  condition 
is  prima  facie  void  and  the  original  gift  remains." 

The  will  speaks  from  the  death  of  the  testator  ;  and  in  this  case 
the  event  against  which  the  testator  intended  to  provide  had 
actually  happened,  at  the  date  from  which  it  must  be  held  that  his 
will  spoke.  Now,  this  circumstance  brings  the  question  within  a 
class  of  cases  to  which  Smith  v.  Cowdery  (i)  belongs. 

In  Smith  v.  Cowdei^^  a  share  in  a  residue  was  bequeathed  to  a 
legatee  on  the  day  of  her  marriage  with  any  other  individual  than 
one  specified ;  and  if  she  married  him,  then  over.  The  legatee 
married  the  person  named  in  the  testator's  lifetime,  and  it  was 
held  that  she  was  entitled  to  the  legacy :  the  Vice-chancellor 
holding  that  the  condition  was  dispensed  with,  referring  to  Gierke 
V.  Berkeley  (2),  Crommelin  v.  Crommelin  (3),  and  Parnell  w.Lyon  (4). 

Now,  in  the  present  case,  the  event  provided  against,  viz.  the 
reconciliation  and  cohabitation  of  the  husband  and  wife,  occurred 
in  the  testator's  lifetime,  and  he  knew  it.  On  the  principle,  there- 
fore, of  the  cases  cited,  the  prohibitory  and  penal  parts  of  the 
testator's  will  may  be  considered  as  if  they  were  struck  by  the 
testator  out  of  the  *instrument.  (They  also  cited  the  observations  [  '53  ] 
of  the  Vice-Chancellor,  in  Cocksedge  v.  Cocksedge  (6),  and  Reynish 
V.  Mai-tin  {e).) 

Mr.  J.  Bird  Allen  for  Mr.  Wren,  the  plaintiff 's  husband. 

Mr.  Wigratn  and  Mr.  Bazalgette,  for  the  other  defendants : 

The  whole  gift,  and  not  the  condition  merely,  is  void.  This 
follows  from  the  principles  laid  down  in  Low  v.  Peers  (7),  by  Lord 

(1)  25  B.  E.  221  (2  Sim.  &  St.  358).       See  also  Oath  v.  Burton,  49  R.  E.  410 

(2)  8  Vin.  Abr.  154;  fif.  C.  2  Vem.      (1  Beav.  478). 

720.  (5)  65  R.  R  574  (14  Sim.  244). 

(3)  12  B.  B.  278  (3  Ves.  227).  (6)  3  Atk.  330. 

(4)  12  B.  R.  274  (1  V.  &  B.  479).  (7)  Wilmot's  Op.  &  Ju.  364. 
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Wren  Chief  Justice  Wilmot,  where  he  very  elaborately  considers  the  law, 
bbadlky.     &s  applicable  to  restraints  on  marriage. 

In  Scott  V.  Tyler  (i),  Lord  Thurlow  said,  "  According  to 
Godolphin,  the  use  of  a  thing  may  be  given  during  celibacy,  for 
the  purpose  of  intermediate  maintenance  will  not  be  interpreted 
maliciously  to  a  charge  of  restraining  marriage."  Now,  if  that 
proposition  be  law,  it  follows  that  the  use  of  a  thing  during 
separation  will  not  be  **  interpreted  maliciously  to  a  charge  of " 
inducing  separation:  they  stand  on  the  same  grounds.  In  the 
events  which  have  happened  the  gift  is  altogether  void,  for  the 
testator  did  not  intend  to  benefit  her  at  all.  Swinburne  says,  if 
the  condition  is  malum  in  se,  the  whole  gift  will  be  void.  (They 
also  cited  Marples  v.  Bainhidge  (2),  and  Lord  Cottenham's  judgment 
in  Rishton  v.  Cobb  (a).) 

Godolphin's  Orphan's  Legacy  (4),  and  Swinburne  on  Wills  (5), 
were  also  cited  in  the  course  of  the  argument. 

The  Vice-Chancbllor  : 

Assuming  it  to  be  admitted  by  all  parties,  that,  at  the  date  of  the 
[  *5i  ]  will,  the  husband  and  wife  were  living  separate,  *and  that  at  the 
death  they  were  living  together,  my  present  impression  is,  that  it 
will  be  more  in  accordance  with  authority, — I  do  not  say  with 
principle, — to  decide  in  favour  of  the  gift ;  but  I  will  reconsider  the 
question. 

Jan.  26.         ThB  ViCE- CHANCELLOR  : 

The  will  to  be  construed  in  this  case  is  one  of  personalty  merely ; 
and  it  is  admitted  on  each  side,  that  Mrs.  Wren  and  her  husband, 
when  it  was  made,  were  not  living  together,  but  afterwards,  before 
the  testator*s  death,  came  together  again,  and  from  the  time  of  that 
reconciliation  to  the  present  time  have  been  living  together,  and 
were  therefore  living  together  at  the  time  of  the  testator's  death. 
His  widow  being  dead,  the  question  is,  what,  or  whether  anything, 
can  be  claimed  by  Mr.  and  Mrs.  Wren  or  either  of  them,  under  the 
will.  I  continue  to  think  the  point  one  of  considerable  difficulty, 
which,  in  the  absence  of  authority,  I  might  very  possibly  have 
decided  wholly,  or  to  some  extent,  against  them.  The  authorities, 
however,  and  the  principles  of  the  civil  law,  which,  to  a  certain 
extent  at  least,  are  allowed  to  influence  cases  of  the  present  kind, 

(1)  Dick.  712  ;  S.  C.  2  Br.  C.  C.  432.   145,  152). 

(2)  16  R.  R.  271  (1  Madd.  590).       (4)  0.  C.  15,  17. 

(3)  48  R.  R.  256  (see  5  My.  &  Or.    (5)  Part  iv.  s.  12. 
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being  such  as  I  understand  them  to  be  (i),  I  think  it  the  right        Wren 
conclusion  upon  this  will  to  say,  that  neither  of  the  bequests  to     bbadlet. 
Mrs.  Wren  is  defeated  or  affected  by  the  circumstance  that  she  was 
at  her  father's  death,  or  has  since  been,  living  with  her  husband. 
The  gifts  are  not  worded  exactly  in  the  same  way.    I  think  it, 
however,  impossible  to  read  the  will  without  perceiving  that  the 
testator's  wish  and  object  were  to  obstruct  a  reconciliation,  and 
prevent  the  wife  from  Uving  with  her  husband ;  and  that,  by  that 
wish,  by  that  object,  its  provisions  as  to  her  were  influenced  and 
directed.     The  weight  of  authority,  therefore,  ♦as  I  have  said,       [  *■»•'*  ] 
and  the  principles  of  the  civil  law,  as  far  as  I  consider  them 
applicable,  seem  to  me  to  render  a  decision  of  this  case  in  Mrs. 
Wren's  favour  consistent  at  once  with  technical  equity  and  moral 
justice. 

BARKER  V.  The  NORTH  STAFFORDSHIRE  RAILWAY    ^J«JJ-  ^g 

COMPANY.  '1848. 

(2  De  G.  &  Sm.  65—72;  S.  C.  5  EaiL  Cas.  401 ;  12  Jur.  324—675 ;  on  appeal,        ^Feh^l] 

12  Jur.  689—691.)  April  15. 

June  8, 24, 
A  Bailway  Company  gave  notice  of  their  intention  to  take  ten  pieces  of  ^.. 

land,  authorised  to  be  taken  by  their    8X)ecial  Act,    according   to   the       Knight 
18th  section  of  the  Lands  Clauses  Consolidation  Act.    They  afterwards   Bkucb,  V.-C. 
entered  upon  eight  of  the  pieces  only,  and  had  them  valued,  and  deposited     On  Api>eal. 
the  amount  of  valuation  in  the  Bank,  and  gave  security  by  bond  under        /,i;j^  28. 

their  corporate  seal,  but  without  sureties,  to  the  landowners,  under  the  

85th  section.  liord 

Held,  1st :  That  the  Company  could  not  enter  on  less  than  all  the  lands  Cottenham, 
comprised  in  their  original  notice,  and  deposit  the  value  of  and  give  security 
for  such  less  quantity.    2ndly,  That  two  sureties  were  requii-ed  as  well         L    '^  J 
when  the  bond  is  given  by  a  corporation  as  by  an  individual. 

It  is  generally  incumbent  on  a  Company  seeking  to  avail  themselves  of 
the  provisions  of  the  Both  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  to  show  satisfactorily  and  clearly  that  they  have  fulfilled  its  con- 
ditions and  complied  with  its  requisitions ;  and  if  there  is  room  for  doubt, 
the  landed  proprietor  should  have  the  benefit  of  the  doubt. 

Certain  landowners,  by  their  original  biU,  sought  to  restrain  a  Bailway 
Company  from  entering  on  and  taking  eight  out  of  the  ten  pieces  of  land 
which  they  had  originally  given  notice  of  their  intention  to  take.  Having 
obtained  an  injunction  on  this  bill,  they  filed  a  supplemental  bill,  alleging 
that  the  ten  pieces  formed  part  of  a  *'  manufactory  "  within  sect.  92  of  the 
Lands  Clauses  Consolidation  Act,  1845,  and  praying  for  an  injunction 
restraining  the  Company  from  taking  possession  or  assessing  the  value  of 
the  ten  pieces  before  a  jury,  without  taking  the  whole  **  manufactory." 

(1)  Dig.  Lib.   30,  T.   54.      Turpia  Si  Titiee  legatum  relictum  est,    si 

legata,  quse  denotandi  magis  legatarii  arbitratu  Seii  nupsisset,  et  vivo  testa- 

gratia  scribimtur,  odio  scribentis  pro  tore,  Seius  decessisset,  et  ea  nupsisset : 

non  scriptis  habentur.  legatum  ei  deberi. 
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Babkbb  The  Court  granted  an  injunction  to  that  effect,  putting  the  landowners 

*.  upon  terms  to  concur,  upon  the  request  of  the  Company,  in  speedily  taking 

Stafford**  opinion  of  a  court  of  law,  whether  the  pieces,  of  which  notice  to  take 

SB  IBB  ^^^  given,  were  parts  of  a  **  manufactory  "  within  the  meaning  of  sect  92 ; 

Railway  Co.  but  the  Lord  Chancellor,  on  appeal,  held  the  landowner  not  entitled 

under  the  circumstances  to  the  last-mentioned  injunction. 

Mrs.  Ann  Barker,  Mr.  John  Barker,  and  Miss  Mary  Barker,  as 
the  executors  of  George  Barker,  were  possessed  of  certain  salt-works, 
salt-pans,  drying-houses,  and  warehouses,  and  lands  and  premises 
occupied  therewith,  situate  in  the  parish  of  Sandbeach,  in  the 
county  of  Chester,  known  as  Malkin's  Bank  Salt-works,  for  the 
residue  of  certain  long  terms  of  years,  which  would  severally  expire 
on  the  29th  of  September,  1865,  subject  to  the  payment  of  certain 
annual  rents,  amounting  together  to  the  sum  of  80/.,  and  subject 
also  to  an  under-lease  of  the  said  premises  for  the  term  of  twenty- 
one  years  from  the  29th  of  September,  1883,  granted  by  their 
testator  George  Barker,  by  indenture  dated  the  30th  of  August, 
1833,  at  the  yearly  rent  of  315i. 
[  66  ]  These  salt-works  and  premises  were  situate  on  the  main  line  of 

the  Trent  and  Mersey  Canal,  from  which  two  arms,  or  basins,  bad 
been  constructed,  leading  from  the  canal  to  the  works,  for  the 
purpose  of  conveniently  loading  and  unloading  boats  thereat ;  and 
the  trade  carried  on  at  the  works  was  very  extensive  ;  and  the  salt 
produced  and  sold  at  the  works,  upon  the  average  of  four  years,  bad 
amounted  to  about  4,500  tons  per  annum,  and  such  produce  was 
capable  of  increase  to  6,000  tons  per  annum. 

The  works  used  for  the  purpose  of  carrying  on  the  trade  were 
erected  by  the  original  lessees  at  a  cost  of  several  thousand  pounds, 
and  consisted  of  extensive  buildings  adjacent  and  contiguous  to  the 
arms  or  basins  from  the  canal,  containing  pans,  drying-houses,  and 
warehouses  for  the  manufacture  and  storing  of  the  salt.  Adjoining 
to  the  manufactory  were  two  brine  reservoirs,  from  which  the  brine 
was  conveyed  to  the  salt-pans. 

At  a  distance  of  about  thirty-eight  yards  from  these  two  reservoirs, 
a  brine-pit  of  the  depth  of  about  six  yards  had  been  sunk,  iwm 
which  the  brine  was  pumped  up  by  means  of  a  steam-engine  along 
an  iron  tube  into  the  brine  reservoirs.  The  whole  of  the  works, 
including  the  canal  branches  or  basins,  reservoirs,  manufactory, 
brine-pit,  and  engine-house,  had  uniformly  been  used  as  one 
establishment  or  plant,  for  the  purpose  of  carrying  on  the  trade  of 
manufacturing  salt. 

By  an  Act  of  Parliament  passed  in  the  9  &  10  Vict.,  intituled 
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"  The  North  Staffordshire  Railway  Pottery  Line  Act,  1846,"  the       Barker 
North   Staffordshire    Railway  Company  was    incorporated,    with    tub  North 
power  to  sue  and  be  sued  by  that  name.  stakford- 

By  another  Act  of  the  same  session,  powers  were  given  to  the  Railway  Co. 
Company  to  construct  a  branch  line,  passing  through  the  salt-works, 
lands,  and  premises  of  the  plaintiffs,  and  crossing  the  land  and  iron 
tube  between  the  brine-pit  and  engine  and  the  brine  reservoirs. 

The  Company  were,  by  their  Act,  and  "The  Lands  Clauses  [57] 
Consolidation  Act,  1845,"  empowered  to  purchase  so  much  of  the 
salt-works,  lands,  and  premises  as  was  described  in  the  plans  and 
sections  and  book  of  reference,  and  as  should  be  required  by  them. 
And  the  Company,  in  February,  1847,  gave  notice  to  the  executors, 
that  they  required  to  purchase  all  the  lands  and  hereditaments  of 
which  the  particulars  were  contained  in  the  schedule  to  such  notice, 
and  which  schedole  was  as  follows : 


THE  SCHEDULE  ABOVE  REFERRED  TO. 


IXo.onUaporPLui, 
P»ri«h  or  Ftac«  and  aiid  in  Book  of 
Coontr  in  which  the  nefereiice,  dcpo- 
Laodii  and  HettNliU- 1  siUd  with  jThe 
in«nU  reqaimd  are  I  Clerk  of  the  Peace 
«>tutA.  I    of  the  said  County. 


Detcriplion  of  the  I^nds  and  Here- 
ditaments required. 


Parish  of  Sand- 
bach,  in  the 
county  of  Chea- 
ter. 


153 Garden  ground  and  building 

154 Arable  field 

164 Grass  field  and  occupation 

'     road  

1 64  A    Engine-  house  and  brine-pit 

165 1  Garden,  orchard,  and occiipa- 

j     tion  road 

166 'Grass    field  and  occupation 

road   

168 Garden  and  building 

169 Brine  reservoir    

169a    Ditto 

170 i  Arable  field 


Total. 


Quantity  of  the 
Lands  and 
Hereditaments 
required. 


V3 

18 

16 

4 


I  18 

I         I   38 

I  15 

I         I     6 

I     1  I     7 

1  I    0  1  22 


Shortly  after  the  service  of  this  notice,  a  correspondence  took 
place  between  the  eiecators  and  the  agent  of  the  Company,  with  a  view 
to  a  treaty  for  the  purchase  of  the  pieces  of  land  comprised  in  the 
notice ;  bat  the  negotiation  was  protracted. 

The  Company,  wanting  to  enter  on  parts  of  the  lands,  for  the 
purpose  of  making  the  railway,  caused  the  lands  enumerated  in  the 
above  schedule,  except  Nos.  164a,  169,  and  169a,  to  be  valued ;  and 
such  lands  were  so  valued  at  50/. ;  and  the  Company  paid  such  501. 
into  the  Bank  of  England. 


[58] 
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[69] 


[•60] 


By  a  bond  under  the  common  seal  of  the  Company,  dated  the 
28th  of  November,  1847,  in  the  penal  sum  of  50L,  after  reciting 
that  the  Company  required  to  enter  upon  and  use,  and  also  to 
purchase,  or  permanently  use  for  the  purposes,  and  under  the 
power  of  "  The  North  Staffordshire  Railway  Act,  1847,"  the  lands 
and  hereditaments,  the  particulars  whereof  were  contained  in  the 
schedule  thereunder  written ;  and  also  reciting  that  the  executors 
dissented  to  such  entry  by  the  said  Company,  before  an  agreement 
should  have  been  come  to,  or  an  award  made,  or  a  verdict  given,  as 
provided  by  the  said  Act,  for  the  purchase-money  or  compensation 
to  be  paid  by  the  said  Company  in  respect  thereof,  the  condition  for 
making  the  said  bond  void  was  declared  to  be  the  payment  by  the 
Company  to  the  executors  of  all  such  purchase-money  or  compensa- 
tion as  should  be  determined  to  be  payable  by  the  said  Company  in 
respect  of  the  interest  of  the  executors  in  the  said  lands. 

No  sureties  joined  in  this  bond. 

The  particulars  of  the  lands  to  which  this  bond  referred  were  set 
forth  in  a  schedule  thereto,  and  comprised  the  lands  specified  in 
the  notice  to  treat,  except  Nos.  164a  and  166. 

The  Company,  after  giving  this  bond,  entered  upon  and  took 
possession  of  the  lands  specified  in  the  schedule  to  the  bond. 

No  notice  of  these  proceedings  was  given  to  the  executors,  except 
that  they  were  each  served  with  an  original  bond  on  the  80th  of 
October,  1847- 

These*  proceedings  were  taken  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845  [s.  85]. 

The  executors  filed  their  bill  on  the  6th  of  November,  1847, 
against  the  Company,  and  they  thereby  stated  the  above  circum- 
stances, and  charged  that  the  bond  was  not  *a  sufficient  compliance 
with  the  Act  of  Parliament,  so  as  to  justify  the  Company  in  entering 
on  any  of  the  lands  without  their  consent,  and  also  charging  that 
no  agreement  had  been  come  to  in  respect  of  the  premises.  The 
plaintiffs  also  charged  that  they  were  ready  and  willing  to  perfect 
the  sale  of  all  the  ten  spots ;  and  they  prayed  that  it  might  be 
declared  by  the  Court,  that  the  North  Staffordshire  Railway 
Company  were  bound  to  purchase  the  interest  of  the  plaintiffs  in  aU 
the  lands  and  premises  specified  in  the  said  notice,  dated  the  Srd  of 
February,  1847,  and  that  the  purchase  and  compensation  money  to 
be  paid  for  such  interest  might  be  ascertained  according  to  the 
provisions  of  the  **  Lands  Clauses  Consolidation  Act,  1845,"  the 
plaintiffs  offering  to  concur  in  all  proceedings  necessary  for  such 
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purpose,  and,  upon  payment  of  the  amount  of  such  purchase  and      Barkbe 
compensation  money  by  the  said  Company,  to  convey  and  assign  to    thb  North 
them,  or  as  they  should  direct,  their  interest  in  the  lands  and    ^^8^^^^^" 
premises;    and  that  the  North   Staffordshire  Railway  Company  BailwayCo. 
might  be  restrained  by  injunction  from  entering  upon  or  taking 
possession  of  the  lands  and  premises  in  the  notice  of  the  8rd  of 
February,  1847,  mentioned,  and  therein  numbered  153,  154,  164, 
*165,  166,  168, 169,  169a,  and  170  respectively,  without  the  consent       [  '61  ] 
of  the  plaintiffs,  or  until  the  said  Company  should  have  paid  to  the 
plaintiffs  the  purchase-money  or  compensation  to  be  paid  to  them 
for  their  interest  in  the  said  lands  and  premises  comprised  and 
described  in  the  said  notice  of  the  3rd  of  February,  1847. 

On  the  6th  of  November,  1847,  the  plaintiffs  obtained  an  injunc- 
tion ex  parte,  restraining  the  defendants  from  entering  upon  or 
taking  possession  of  the  land  described  166  on  the  said  schedule, 
until  Friday,  the  12th  of  the  same  month. 

On  the  11th  and  18th  of  November,  1847,  the  plaintiffs  moved, 
upon  notice,  for  an  injunction  to  restrain  the  defendants  from 
entering  upon  any  of  the  lands  mentioned  in  the  schedule  to  the 
notice  of  the  3rd  of  February,  1847. 

iVr.  RmseU  and  Mr.  Daniel,  for  the  motion  :  1847. 

The  Company  have  given  to  the  plaintiffs  a  notice,  raising  the  i — 1 
characters  of  vendors  and  purchasers  for  all  the  ten  pieces  men- 
tioned in  the  schedule.  As  to  this  contract,  the  plaintiffs  are  ready 
and  willing  to  concur  with  the  Company  in  having  the  value  ascer- 
tained, and  to  sell  the  whole,  and  the  Company  cannot  recede  from 
the  contract  created  by  their  notice:  Doo  v.  The  London  and 
Croydon  Railway  Company  {i). 

The  Company  cannot  sustain  their  right  to  take  possession  of 
eight  of  the  ten  pieces  in  the  way  they  have  done.  The  objections 
to  the  bond  under  which  they  allege  their  right  to  the  possession  of 
the  eight  pieces  are  three-fold : 

First,  the  bond  does  not  go  to  the  whole  of  the  ten  pieces,  but 
only  to  a  part  of  them  : 

Secondly,  the  Company  entered  on  the  land,  and  subsequently 
*gave  their  bond,  whereas  they  ought  to  have  given  the  bond  in  the       [  ^62  ] 
first  instance ;  and, 

Thirdly,  the  bond  is  by  the  Company  alone,  without  any  sureties, 
whereas  the  Act  requires  that  the  bond  should  be  with  two  sureties. 

(1)  1  Bail.  Cas.  257. 
a.B. — ^VOL.  LXXIX.  9 
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Barker  Mr.  Malins  for  the  Company : 

The  North       It  is  conceded  that  the  contract  is  complete  as  to  the  ten  pieces, 

Qm  A  VIM |1>T\ 

BMTKE  '  and  that,  as  the  parties  differ,  the  value  of  the  whole  must  at  some 
Railway  Co.  ^^^^  ^^  assessed ;  but  the  Company  were  right  in  the  course  they 
have  hitherto  adopted,  and  the  three  objections  are  insufficient. 

[As  to  the  first  objection,  the  Company  are  to  give  security  in 
respect,  not  of  the  lands  included  in  the  notice  to  treat,  bat  of 
the  lands  entered  on. 

As  to  the  second  objection,  possession  was  taken  with  the  consent 
of  the  actual  tenant ;  and  therefore,  the  plaintiffs'  estate  being  in 
reversion  merely,  they  cannot  insist  on  that  objection. 

As  to  the  third  objection,  the  Act  requires  sureties  where  there 
is  not  a  corporation,  but  it  requires  no  sureties  where  there  is  a 
corporation.] 

[  fiS  ]  The  Yioe-Chancellob  said,  that  it  was  unnecessary  to  refer  to 

the  second  of  the  plaintiffs'  objections,  his  impression  on  the  first 
and  third  points  being  with  the  plaintiffs. 

His  Honour  thinking  that  the  Company,  having  given  notice  to 
take  the  ten  pieces  of  land,  were  bound  to  have  the  whole  ten  valued 

[  *64  ]  under  sect.  85  of  the  Lands  Clauses  Consolidation  *Act,  1845,  and 
that  the  Company  were  also  required  to  give  a  bond,  with  two 
sufficient  sureties,  granted  an  injunction  until  further  order,  with 
liberty  to  the  defendants,  after  having  complied  with  the  requisi- 
tions of  the  Act,  to  move,  upon  twenty-four  hours'  notice,  to  dissolve 
the  injunction. 

[  69  ]  [The  Company  subsequently  gave  notice  to  the  plaintiffs]   that 

they  intended  to  cause  a  jury  to  be  summoned  to  settle  the  amount 
of  compensation  and  damages;  and  that,  after  the  expiration  of 
ten  days  from  the  date  of  the  service  of  that  notice,  the  Company 
would  issue  their  warrant  to  the  Sheriff  of  Cheshire  for  that 
purpose ;  and  that  the  Company  were  willing  to  give  591.  for  the 
plaintiffs'  interest  and  for  damages. 

On  the  8th  of  May,  1848,  the  plaintiffs  filed  their  supplemental 
bill,  stating  the  transactions  subsequent  to  the  filing  the  original 
bill,  and  charging,  by  way  of  supplement,  that  the  Company  had 
not  included  in  their  valuation  the  compensation  for  severance, 
which  would  amount  to  2,000i. ;  that  the  proposed  line  of  railway 
would  destroy  all  means  of  communication  between  the  brine-pit 
and  the  reservoirs ;  that  it  was  necessary  that  the  brine-pit  and 
reservoirs  should  continue  to  be  on  the  same  side  of  the  railway ; 
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and  that  the  hereditaments  which  the  Company  had  given  notice  to      Babkbr 
take,  formed  and  were  part  of  a ''  manufactory/'  within  the  meaning    th^  North 
of  sect.  92  of  the  Lands  Clauses  Consolidation  Act,  1845  ;  and  that    ^■'t^f-f  **" 

BHIRB 

the  Company  were  not  entitled  to  require  the  plaintiffs  to  sell  their  Railway  Co. 
interests  in  the  ten  pieces  so  required  to  be  taken,  if  the  plaintiffs 
were  willing  and  able  to  sell  their  interests  in  the  whole  manu- 
factory ;  and  that  the  Company  were  bound  to  purchase  the  whole ; 
and  they  ought  to  issue  their  warrant  to  assess  the  purchase- 
money  or  compensation  for  the  whole  manufactory ;  and  that  a 
jury  summoned  under  the  notice  of  the  24th  of  April  would  not  have 
jurisdiction  to  assess  the  value  of  the  whole,  but  would  be  limited 
to  those  parts  comprised  in  the  original  notice  of  February,  1847. 
And  the  plaintiffs  by  this  supplemental  bill  prayed  that  that  bill 
might  be  considered  supplemental  to  the  original  bill,  and  that  the 
order  of  the  18th  of  November,  1847,  might  not  be  discharged  or 
varied ;  that  the  injunction  issued  in  pursuance  thereof  might  be 
continued ;  *and  that  an  injunction  might  be  granted  to  restrain  [  *70  ] 
the  Company  from  issuing  their  warrant  to  the  sheriff,  requiring 
him  to  summon  a  jury  for  the  purpose  of  assessing  the  purchase- 
money  or  compensation  to  be  paid  to  the  plaintiffs  for  their 
interests  in  the  ten  pieces  comprised  in  the  notice  of  the  8rd 
of  February,  1847,  or  for  any  other  purpose  than  for  the  purpose 
of  assessing  the  purchase-money  or  compensation  to  be  paid  by  the 
plaintiffs  for  their  interests  in  the  whole  manufactory ;  or  if  the 
Company  should  have  issued  their  warrant  pursuant  to  the  notice 
of  the  17th  of  April,  1848,  that  they  might  be  restrained  from 
attending  before  the  jury,  or  in  any  manner  proceeding  under  the 
warrant. 

Mr.  Russell  and  Mr.  Daniel  now  moved  for  an  injunction  in       •'»««  ». 
the  terms  of  the  prayer  in  the  supplemental  bill : 
The  plaintiffs'  property  is  a  manufactory,  of  which  the  Company 
are  taking  part.    The  92nd  section  is  distinct  in  its  provisions,  and 
clearly  compels  the  Company  to  take  the  whole. 

Mr.  Malins  and  Mr.  BovUl  : 

The  plaintiffs  have,  by  their  supplemental  bill,  stated  their  case 
in  a  new  shape.  The  plaintiffs'  bill  sought  the  relief  that  the 
Company  should  take  ten  pieces,  and  pay  compensation  for  damage 
to  the  premises  to  be  left  in  their  ownership ;  and  both  plaintiffs 
and  defendants  have  proceeded  in  this  suit  upon  that  contention. 

9—2 
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[•72] 


It  is  now  too  late  for  the  plaintiffs  to  make  a  new  case  and  ask 
entirely  different  relief. 

(They  referred  to  a  manuscript  case  of  Smith  v.  Great 
Western  Railway  Company,  and  Stone  v.  Commercial  RaUitay 
Company  (i).) 

Thb  Yice-Chancellob  : 

The  first  question  is,  whether  the  plaintiffs  have  precluded  them- 
selves from  taking  advantage  of  the  92nd  section,  by  the  course  of 
conduct  they  have  hitherto  pursued ;  and  I  am  of  opinion  that  they 
have  not.  The  plaintiffs  undertake  to  abide  by  any  order  that  the 
Court  may  make  as  to  dissolving,  discharging,  or  varying  the  injunc- 
tion now  in  force ;  and  as  to  that,  I  am  ready  to  hear  any  application 
the  defendants  may  make. 

Then  comes  the  question,  whether  either  of  the  courses  proposed 
or  intended  by  the  Company  is  at  variance  with  the  92nd  section. 
I  am  of  opinion  that  this  is  at  least  a  serious  question,  and  that  the 
means  of  taking  the  opinion  of  a  court  of  law  on  the  point,  as 
speedily  as  possible,  ought  to  be  afforded ;  but  until  that  shall  be 
done,  the  property,  I  think,  ought  to  be  protected. 

Subject  to  what  I  have  said,  the  injunction  will  be  to  restrain  the 
Company  from  issuing  their  warrant  to  the  Sheriff  of  Cheshire, 
requiring  him  to  summon  a  jury  for  the  purpose  of  assessing  the 
purchase-money  or  compensation  *to  be  paid  to  the  plaintiffis  for 
their  interest  in  the  hereditaments  comprised  in  the  notice  and 
schedule  and  plan,  pursuant  to  the  notice  of  April,  1848,  until 
further  order. 

I  do  not  think  that  the  injunction  ought  to  go  further;  it  ahoold 
not  be  as  proposed  by  the  plaintiffs,  **  or  for  any  other  purpose." 

The  plaintiffs  are  bound,  if  the  defendants  wish  it,  to  accede  to 
gome  convenient  mode  of  taking  the  opinion  of  a  court  of  law  on 
the  question,  whether  the  defendants  are  evading  or  intending  to 
evade  the  92nd  section. 

It  seems  to  me,  at  present,  that  it  might  be  done  by  means  of  an 
issue ;  for  we  have  Lord  Eldon's  authority  for  sending  a  mixed 
question  of  fact  and  law  to  an  issue,  in  the  case  of  a  Canal  Com- 
pany, where  the  words  ** damage  and  injury"  were  inserted,  if  I 
recollect  right,  by  Lord  Eldon's  own  hand,  for  that  purpose  (2), 

The  question  in  the  issue  might  be  nearly  thus :  Whether  the 

(I)  48  R.  R.  32  (4  My.  &  Cr.  122).  (2)  14  R,   R.   217.      See    Agtrr   x. 

RegeniU  Canal  Co,,  O.  Coop.  77. 
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Company's  notice,  in  either  of  its  forms,  inclades   a  part,  and      Bahkbb 
only  part,  of  a  manufactory  within  the  intent  and  meaning  of   thbKorth 
the  92nd  section.  ^"-!??°' 

SHIRK 

Railway  Co. 
On  an  appeal  by  the  Company  to  the  Lord  Chancellor  [reported 
in  12  Jurist,  589],  on  the  28th  of  Jane,  1848,  his  Lordship  thought 
the  plaintiffs  not  entitled  to  the  injunction,  under  the  circumstances 
of  delay  in  praying  for  that  particular  relief,  and  that  the  parties 
asking  for  an  injunction  were  bound  to  bring  forward  their  whole 
case  at  first.     [His  Lordship  said  (p.  590)] : 

Thb  Lord  Chancellor:  [12 Jar. 

690] 

I  should  have  been  glad  had  this  case  been  before  me  in  such  a 
shape  as  to  enable  me  finally  to  decide  the  question  between  the 
parties,  or  to  put  it  in  a  train  for  decision  elsewhere ;  but  I  do  not 
see  how,  as  matters  now  stand,  I  can  do  this.  If,  indeed,  I  could 
see  that  the  plaintiffs  were  precluded  by  the  Act  of  Parliament,  and 
that  they  could  not  raise  the  question  which  has  just  been  argued, 
(though  I  should  be  unwilling  to  come  to  such  a  conclusion),  I 
might  now  decide  the  case;  but  this  is  so  far  from  being  clear,  that, 
though  I  give  no  opinion  upon  the  point,  I  feel  that  I  cannot,  in  its 
present  position,  dispose  finally  of  the  cause.  It  has  been  con- 
tended, that  the  plaintiffs,  not  having  made  their  present  claim 
within  twenty-one  days  after  the  service  of  the  notice,  are  now  pre- 
cluded ;  but  I  cannot  decide  this  question  on  an  application  for  an 
injunction.  As  the  parties  do  not  seem  very  willing  to  concur  in 
any  means  for  putting  the  question  between  them  in  a  course  of 
settlement,  I  must,  therefore,  deal  with  the  case  as  now  before  me, 
according  to  the  rules  of  the  Court.  A  party  coming  for  an  injunc- 
tion is  bound  to  come  quickly  upon  the  discovery  of  his  rights,  and 
without  having  in  any  manner  led  the  opposite  party  to  suppose  his 
case  to  be  different  from  that  which  he  really  intends  to  make.  In 
this  case,  it  appears,  that  the  plaintiffs  were  fully  aware  of  their 
rights,  the  Company  having  given  them  regular  notice.  The 
Company,  on  making  certain  deposits,  became  entitled  to  enter 
into  possession  of  the  land.  They  made  these  deposits  and  entered 
into  possession.  The  bill  was  then  filed.  The  Company  having 
taken  eight  pieces  of  land  only,  the  owner  said  to  them.  You  must 
take  ten ;  having  given  notice  of  your  intention  to  take  ten,  you 
shall  not  now  depart  from  that  proposal.  This  was  the  original 
contention,  first  before  the  Vice-Chancellor,  and  then  before  me.  A 
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party  having  made  such  a  claim  as  this  cannot,  as  I  have  before 
intimated,  go  back  from  it ;  though  he  may  not  be  absolutely  boond 
by  it,  yet  he  may  thus  preclude  himself  from  coming  here  for  an 
injunction  on  other  grounds.     He  has  come  to  this  Court,  not, 
perhaps,  saying  he  intends  to  ask  for  nothing,  but  in  respect  of 
the  ten  pieces  of  land,  but  he  has  come,  raising  only  this  point,  that 
the  Company  having  given  notice  to  take  ten,  they  cannot  be  allowed 
to  take  eight  only.     This  proceeding  of  itself  would  deceive  the 
Company,  and  it  seems,  from  the  correspondence,  that  this  was  the 
sole  question  between  the  parties,  the  plaintiffs  only  claiming  such 
damage  as  the  Company  would  be  bound  to  pay.    The  plaintiffs 
knew  of  the  claim  which  might  be  raised  under  the  92nd  section  of 
the  Act,  and  all  the  rights  which  it  gave  them,  and  yet  they  claim 
nothing  but  in  respect  of  the  ten  pieces  of  land.    Thus  maiters  go 
on  until  the  question  as  to  these  ten  pieces  is  decided  in  favour  of 
the  plaintiffs.    The  Company  then  having  taken  the  ten  pieces,  and 
proceeded  according  to  the  Act,  the  plaintiffs  find  out  a  new  case, 
and  that  every  thing  which  has  gone  before  is  good  for  nothing. 
They  say  to  the  Company,  You  shall  not  take  any  part  of  the  ten 
pieces;   you  must  take  the  whole  works,  these  ten  pieces  being 
part  of  a  manufactory.     A  party  having  known  his  rights,  and 
having  had  his  claim  in  respect  of  them  disposed  of,  if  he  then 
raises  a  new  ground  of  equity,  does  not  present  his  case  in  a  form 
to  entitle  him  to  ask  for  the  extraordinary  interposition  of  this 
Court.     A  party  might  thus  bring  out  his  case  by  portions  instead 
of  at  once  stating  it ;  and  to  prevent  this,  and  from  a  regard  to  the 
interest  of  suitors  in  this  Court,  I  should  think  it  right  to  refuse  to 
grant  an  injunction  to  a  party  thus  seeking  it.    But,  again,  when 
the  evidence  in  this  case  is  looked  at,  it  all  comes  to  this  :  is  the 
property  in   question,  the  reservoirs  and  brine-pit,  part   of   the 
manufactory?    This  is  a  matter  depending  on  the  technical  and 
professional  meaning  of  the  word  ''  manufactory."    In  the  affidavit 
filed  before  this  question  was  raised,  the  opinion  that  this  property 
formed  no  part  of   the  manufactory,  is  adopted  by  one    of  the 
plaintiffs,  who  speaks  of   the   property   in   question  ''  and "  the 
the  manufactory.     This   shows   in   what   way   it   is   spoken   of 
generally;    and  the  affidavit  is  the  joint  affidavit  of  one  of   the 
plaintiffs  and  the  surveyor,  who,  though  he  does  not  swear  the  part 
referred  to,  must  yet  have  known  it.     The  plaintiff,  no  doubt. 
swears  differently,    when   the   point   is   specifically   raised,  and 
when  the  matter  in  contest  might  operate  on  his  opinion.     The 
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Court  will,  however,  under  these  circumstances,  be  disposed  to  take      Barkbb 
that  testimony  which  he  has  given  against  himself.    Independently    the  North 
of  what  the  plaintifif  has  sworn,  there  is  a  body  of  evidence  all  one    ^^bhikb^ 
way,  to  the  effect,  that  property  like  this  is  not  generally  under-  Railway  Co. 
stood  to  be  part  of  the  manufactory ;  and  it  is  clear  that  the  92nd 
section  of  the  Act  is  not  intended  to  protect  property  not  being 
part  of  a  manufactory.    There  is  no  witness  on  the  other  side. 
Something  was  said  about  the  expense  of  procuring  professional 
evidence;   but  if  parties  choose   to   indulge  in  a  litigation  of 
this  sort,  they  must  be  supposed  to  be  able  to  do  what  is  necessary 
for  carrying  it  through.    If,  then,  there  were  no  considerations 
arising  from  the  mode  in  which  the  plaintiffs  have  kept  back  their 
case,  and  it  was  only  a  question  of  fact  on  the  evidence  now  before 
me,  (which  is  all  on  one  side,  to  the  effect  that  the  property  which 
the  Company  intend  to  take  is  not  part  of  the  manufactory),  I 
should  do  what  I  now  feel  bound  to  do,  namely,  dissolve  this 
*in junction.  ^  •ggi  t 

Injunction  dissolved,  with   the   costs   of  the   ^notion 
before  the  Vice-Chancellor. 

[The  case  was  afterwards  compromised.] 


FIRMIN  V.  PULHAM.  i84d. 

(2  Do  Or.  &  Sm.  99—101 ;  S.  0.  12  Jur.  410.)  F^b.2\. 

The  relation  of  father  and  daughter  does  not  of  itself  render  the  validity       Knight 
of  an  arrangement  between  persons  thus  related  respecting  a  reversionary  Bbuoe,  V.-C. 
interest  of  the  daughter  so  doubtful  as  to  justify  a  trustee  in  refusing  to   t  ^  ^00*1  ^ 
transfer  a  fond,  in  pursuance  of  the  arrangement,  without  the  indemnity  of  *       '' 

the  Court  A  trustee  so  refusing,  and  who  did  not  show  that  he  had 
endeavoured  to  ascertain  the  real  nature  of  the  transaction,  was  decreed  to 
pay  costs. 

By  a  marriage  settlement  of  26th  December,  1821,  sums  of  stock 
were  settled  in  trust  for  the  wife  for  life,  with  remainder  to  her 
husband  for  life,  with  remainder  to  the  children  of  the  marriage,  as 
the  parents  or  the  survivor  of  them  should  appoint,  and  in  default 
of  appointment,  in  trust  for  the  child  or  children,  who  should  attain 
twenty-one. 

The  trust  funds  were  78,654Z.9s.  4d.  (1)  Three  per  cent.  Consols; 
510Z.  198.  6d.  Bank  stock;  842.  Is.,  and  1,6882.  6s.  lOd.,  91.  6s. 
Beduced  Bank  Annuities. 

(1)  Probably  7,355^.  19«.  Ad.  Consols;  see  12  Jur. 410.-0.  A.  S. 
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FIBMII7  The  wife  died,  and  there  were  only  two  children,  one  of  whom 

PuLHAM.      died  in  infancy ;  the  surviving  child  was  a  daughter,  and  attained 
her  age  of  twenty-one  years  on  Slst  March,  1846. 

On  4th  March,  1846,  the  daughter  and  her  father  took  the  opinion 
of  Mr.  Morgan,  the  actuary,  as  to  the  value  of  the  daughter's 
reversion,  which  he  valued  at  8,929Z.  The  father  and  daughter, 
(shortly  after  the  daughter  came  of  age,)  communicated  Mr.  Morgan's 
opinion  to  the  trustees,  and  requested  them  to  place  the  whole  trust 
funds  at  their  disposal,  in  order  that  the  daughter  might  have 
4,0002.,  instead  of  8,929?.,  and  that  the  father  might  have  the  rest. 

Mr.  Booth,  one  of  the  trustees,  agreed  to  do  so.  Mr.  Pulham, 
the  other  trustee,  refused. 

The  father  and  daughter  then  mortgaged  the  whole  trust  funds ; 
and  the  father  and  daughter,  and  the  mortgagees,  applied  to  the 
trustees  to  transfer  the  funds  into  the  joint  names  of  the  father, 
daughter,  and  mortgagees.  Mr.  Booth  was  willing  to  make  the 
transfer,  but  Mr.  Pulham  refused. 

On  the  23rd  February,  1847,  the  father,  daughter,  and  mortgagees 
instituted  the  present  suit,  to  compel  a  transfer  to  them,  and  to 
charge  Mr.  Pulham  with  costs. 
[  *ioo  ]  Mr.  Pulham,  by  his  answer,  admitted  that  he  was  fully  *aware 

that  the  daughter  was  the  only  child  who  had  attained  twenty-one, 
and  that  the  mother  was  dead,  and  that  no  appointment  had  been 
made.  He  stated,  however,  that  by  the  proceedings  in  a  certain 
suit,  of  Warde  v.  Firming  it  appeared  that  Mr.  Firmin  and  Mr.  Booth 
had  been  privy  to  an  attempt  on  the  part  of  Mr.  Firmin,  to  render 
subject  to  the  trusts  of  the  settlement  made  on  his  second  marriage, 
funds  which  were  subject  to  the  trusts  of  the  settlement  made  on 
his  first  marriage,  in  order  to  prejudice  the  daughter  by  the  first 
marriage,  and  submitted  that  the  father  should  not  have  asked 
Mr.  Morgan  what  the  value  of  the  daughter's  reversion  was,  but 
that  he  should  have  asked  what  the  value  of  the  father *8  life 
interest  was;  for  that,  by  valuing  the  reversion,  the  uncertainty 
both  of  the  price  of  stocks,  and  the  duration  of  the  preceding  life, 
was  thrown  wholly  on  the  reversion.  He  further  submitted,  that 
inasmuch  as  the  daughter  had  so  recently  attained  her  full  age,  and 
resided  with  her  father,  and  acted  under  no  other  advice  than  that 
of  her  father  and  his  legal  advisers,  he  (the  defendant)  had  good 
reason  for  apprehending  undue  influence  on  the  part  of  the  father, 
and  alleged  that  he  had  been  advised  by  eminent  counsel,  that  he 
ought  not,  except  under  the  authority  of  the  Court,  to  comply  with 


▼OL.  Lxxix.]  1848.    CH.     2  DE  G.  &  SM.  100—101.  187 

the  plaintiff's  request  to  transfer.    Mr.  Fulbam  did  not  allege  that       Fibhin 
he  ever  communicated  to  the  plaintiffs  the  opinion  referred  to  in      pulhah. 
his  answer,  or  that  he  ever  sought  any  actuary's  opinion,  or  that 
the  price  was  inadequate,  or  that  he  sought  any  explanation  or 
interview  with  the  daughter. 

He  entered  into  no  evidence,  except  the  production  of  the 
proceedings  in  Warde  v.  Firmin,  which  did  not  appear  to  establish 
a  case  of  undue  influence,  and  in  which  the  costs  of  all  parties  were 
paid  out  of  the  fund  in  dispute  in  that  cause. 

Mr.  Russell  and  Mr.  Shapte}\  for  the  plaintiffs  : 

The  circumstance  *that  costs  were  paid  out  of  the  fund,  in  Warde       t  *i^i  1 
V.  Fhfiiin^  shows  that  there  was  no  fraud.     Nor,  indeed,  has  that 
case  anything  to  do  with  the  present  suit.     [They  cited  Campbell 
V.  Home  (i),  PenfM  v.  Bouch  (2),  and  other  cases.] 

Afr.  W%ra7n  and  iV/r.  S/iodw-eZZ,  for  the  defendant  Pulham.  *  *  * 

Mr.  Cox  appeared  for  the  other  trustee. 

The  Vicb-ChancbliiOr  : 

The  title  of  the  plaintiffs  is  clear  and  undisputed. 

The  only  difficulty  is  made  by  Mr.  Pulham,  one  of  the  trustees. 

It  may  have  been  the  duty  of  the  trustee  to  satisfy  himself 
whether  influence  was  unduly  exercised,  and  whether,  according  to 
the  arrangement,  the  daughter  was  to  have  her  fair  share.  He 
made  no  endeavour  to  satisfy  himself  on  the  subject,  and  has  not 
suggested  that  there  was  any  difficulty  in  ascertaining  the  truth  in 
those  respects.  He  has  acted  erroneously,  and  the  suit  was  not 
instituted  without  sufficient  reason. 

He  must  pay  his  own  costs  of  the  suit,  and  those  of  the  plaintiffs. 
His  costs,  charges,  and  expenses,  properly  incurred,  not  being  costs 
in  the  cause,  must  be  allowed  to  him. 


ATTOKNEY-GENERAL  v.   GARDNER.  i8*7. 

2>^<?.  16,17, 

(2  De  a.  &  Sm.  102—121  ;  S.  C.  12  Jur.  67.)  21. 

A  fund  was  raised  by  monies  contributed  chiefly  in  small  sums,  to  a  large  ^        f  *   . 

amount  in  the  whole,  for  the  purpose  of  purchasing  land  as  a  site  for  a  [ I     ' 

Presbyterian  church  and  school.    With  a  part  of  these  monies,  one  of  the  Knioht 

subscribei-s,  in  December,  1838,  purchased  a  freehold  piece  of  land  for  that  Rbuce,  V.-C. 


(1)  67  E.  B.  610  (1 Y.  &  C.  0.  C.  670).  (2)  67  R.  R.  65  (4  Hare.  271) 


[102] 
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A..G.  purpose,  and  took  the  convey auce  to  such  uses  as  he  should  appoint.    In 

t.  May,  1839,  he  a])poiiited  the  land  to  the  use  of  tiotstees,  upon  trusts,  for 

Gabdkeii.  |.Jjq  establishment  of  a  church  and  school  accordingly.    There  waa  doubt 

whether,  with  respect  to  either  of  these  deeds,  the  provisions  of  the  Mort- 
main Act  had  been  complied  with.  In  a  suit  by  infonnation  and  bill, 
instituted  by  some  of  the  trustees  of  the  deed  of  May,  1839,  against  the 
remaining  trustees,  and  the  minister  of  the  church  and  a  mortgagee,  who 
was  also  one  of  the  original  subscribers  to  the  fund,  complaining  that  the 
minister  of  the  church  had  ceased  to  be  qualified  to  act  in  that  capacitr. 
according  to  the  trusts  of  the  deed,  and  seeking  to  enforce  the  performance 
of  those  trusts :  Held,  first,  that,  if  the  deeds  were  legally  invalid  for  non- 
compliance with  the  provisions  of  the  Mortmain  Act,  the  trusts  could  not 
be  enforced  in  equity. 

Secondly,  that  the  plaintiffs  declining  to  try  the  legal  validity  at  law,  the 
equities  existing  between  the  parties  did  not  enable  the  Court  to  interfere. 

Thirdly,  that  the  suit  was  not  defective  for  want  of  parties,  on  the  ground 
that  the  original  subscribers  were  not  distinctly  represented. 

A  NUMBER  of  persons  associated  themselves  together  in  18S8,  for 
the  purpose  of  building  a  church  and  school-room,  and  forming  a 
congregation  of  Scotch  Presbyterians  at  Woodside,  Birkenhead,  in 
Cheshire;  and  contributions,  chiefly  in  small  sums,  were  made 
towards  effecting  the  object. 

A  provisional  committee  was  formed,  and  subscription  lists  were 
opened. 

An  address  was  printed  and  circulated,  stating  that  it  was 
desirable  ''to  have  a  church  and  school  in  connexion  with  the 
Church  of  Scotland,  on  the  Cheshire  side  of  the  Mersey,  and  that 
the  object  had  been  much  furthered  by  the  aid  and  countenance  of 
the  Scottish  Presbytery  of  Lancashire,  under  whose  auspices  a 
committee  had  been  formed  to  take  steps  for  accomplishing  the 
object."  The  address  also  announced  that  F.  B.  Price,  Esq.,  the 
lord  of  the  manor,  had  presented  a  piece  of  land,  as  a  site  for  the 
intended  church ;  and  that  subscriptions,  to  the  amount  of  several 
hundred  pounds,  had  been  obtained,  and  further  contributions  were 
solicited  for  the  object. 

Upon  the  faith  of  the  representations  contained  in  the  printed 
address,  other  sums  of  money  were  contributed  by  numerous 
persons,  which,  together  with  the  sums  previously  contributed, 
were  received  by  Mr.  John  Walker,  as  the  treasurer ;  and  Mr.  Price 
placed  at  the  disposal  of  the  provisional  committee,  for  the  purposes 
[  *108  ]  expressed  in  the  ^address,  a  piece  of  land  at  Birkenhead,  which  not 
being  considered  a  fit  site,  was  afterwards  sold  for  8501.  with  the 
privity  of  Mr.  Price,  and  the  proceeds  were,  with  Mr.  Price's 
consent,  received  by  Mr.  John  Walker,  as  the  treasurer,  as  an 
addition  to  the  subscribed  fund. 
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Four  only  of  the  contributors  (other  than  Mr.  Price)  contributed  a.-g. 
more  than  201.,  namely,  Mr.  William  Walker,  and  Mr.  John  Walker,  gabdneu. 
and  Mr.  Bobert  Barbour,  each  of  whom  contributed  400/.,  and  Mr. 
James  M'Donald,  since  deceased,  contributed  100/.,  Mr.  John 
Pollock  contributed  20/.,  and  Messrs.  George  Badenach,  Walter 
Walker,  and  Patrick  Boss  respectively  contributed  10/.  each,  and 
Mr.  Thomas  Boyd  contributed  5/.  to  the  subscribed  fund. 

The  total  amount  contributed  for  the  above  purposes,  including 
the  proceeds  of  the  sale  of  Mr.  Price's  land,  was  1,500/. 

In  addition  to  this  sum  of  1,500/.,  a  further  sum  was  ascertained 
to  be  necessary  for  the  full  accomplishment  of  the  intended  pur- 
poses, and  it  was  determined  to  raise  such  further  sum  by  mortgage 
of  the  new  kirk  and  school. 

Mr.  William  Walker  and  Mr.  John  Walker,  being  builders  and 
members  of  the  Established  Church  of  Scotland,  were  employed  and 
intrusted  to  erect  the  intended  new  kirk  and  school. 

Several  purposed  sites  being  considered  undesirable,  Mr.  William 
Walker  eventually  purchased,  at  the  price  of  250/.,  a  piece  of  land 
in  Conway  Street,  Birkenhead,  which  was  by  indentures  of  lease  and 
release  of  the  1st  and  2nd  of  December,  1888,  duly  conveyed  to 
Mr.  William  W^alker  to  such  uses  as  he  should  appoint,  with 
remainder  to  the  use  of  Mr.  William  Walker  in  fee. 

The  price  of  250/.  was  paid  out  of  the  funds  in  the  hands  of 
Mr.  John  Walker;  but  this  was  not  noticed  in  any  way  in 
the  deed. 

This  deed  was  attested  by  one  witness  only,  and  was  not  inroUed 
in  Chancery.  The  parcel  of  land  purchased  by  *Mr.  William  L  •^oi  ] 
Walker  had,  on  completion  of  the  purchase,  been  approved  by  the 
provisional  committee  as  the  site  for  the  intended  new  kirk  and 
school,  and  was  with  that  view  purchased  by  Mr.  William  Walker, 
and  it  was  shortly  afterwards  finally  adopted  for  the  purpose. 

By  an  indenture,  dated  the  81st  of  May,  1889,  and  made  between 
Mr.  William  Walker  of  the  one  part,  and  Messrs.  John  Walker, 
John  Pollock,  Thomas  Boyd,  George  Badenach,  Patrick  Boss, 
William  Walker,  and  John  Barbour  of  the  other  part,  being  the 
deed  of  constitution  of  the  new  kirk  or  church  and  school  at 
Birkenhead,  for  the  purposes  of  erecting,  preserving,  and  main- 
taining in  all  time  coming  suitable  and  convenient  buildings  in 
Birkenhead  aforesaid,  for  the  purpose  of  worship  and  service  of 
^^ghty  God,  and  the  reading  and  preaching  of  his  most  Holy 
Word,  according  to  the  doctrines,  forms,  usages,  and  discipline  of 
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A.-G.  the  Established  Church  of  Scotland,  and  for  instruction  and  tuition 
Oabdneb.  of  the  young  in  scriptural  knowledge  and  useful  learning,  and  for 
other  the  considerations  mentioned,  the  piece  or  parcel  of  land 
conveyed  to  Mr.  William  Walker  by  the  indentures  of  the  Ist  and 
2nd  of  December,  1888,  and  all  his  interest  therein,  were  assnred 
to  the  use  of  the  parties  thereto  of  the  second  part,  their  heirs  and 
assigns  for  ever,  upon  trust,  that  they  and  other  the  trustees,  for 
the  time  being,  of  the  trust  estate,  should  stand  seised  of  the  piece 
of  land  and  the  buildmgs  and  premises  thereon,  to  the  intent  that 
they  should,  out  of  the  monies  then  raised  and  to  be  raised  for  that 
purpose  by  voluntary  contributions  or  otherwise,  erect  thereupon  a 
church  or  public  place  of  worship,  with  a  session-house  and  school- 
room and  other  appropriate  and  necessary  buildings ;  and  should,  if 
they  thought  fit,  appropriate  the  residue  of  the  same  land  as  a  burying- 
ground,  and  from  and  immediately  after  the  completion  of  the 
buildings,  should  stand  seised  of  the  land,  buildings,  and  premises, 
upon  trust,  at  all  times  thereafter,  to  use  and  enjoy,  and  permit  to 
[  *105  ]  be  used  and  enjoyed,  *the  same  church  as  and  for  a  place  of  Divine 
worship  and  service,  in  connexion  with  and  according  to  the 
doctrine,  forms,  usage,  and  discipline  only  of  the  Established 
Church  of  Scotland,  and  for  the  preaching  and  expounding  of  God's 
most  Holy  Word,  according  to  the  doctrines  and  tenets  of  the  same 
Church,  as  set  forth  in  the  Confession  of  Faith  agreed  upon  by  the 
Assembly  of  Divines  at  Westminster,  with  the  assistance  of  Com- 
missioners from  the  Church  of  Scotland  approved  of  by  the  legal 
assembly  in  the  year  1647,  and  ratified  by  Acts  of  Parliaments. 
1649  and  1690,  the  worship  and  service  to  be  conducted  by  a 
minister  or  ministers  belonging  to  and  in  full  communion  with  the 
Church  of  Scotland,  to  be  nominated  or  chosen  and  appointed  in 
manner  thereinafter  mentioned,  and  by  such  other  minister  or 
ministers,  being  in  communion  with  the  Church,  as  might  be 
occasionally  invited  to  the  assistance  of  the  incumbent  minister,  or 
to  officiate  in  case  of  a  vacancy,  every  such  minister  to  have  the 
free  and  uninterrupted  use  of  the  church  for  the  observance  and 
performance  therein  of  religious  worship,  and  also  of  the  room  or 
buildings  appropriated  for  and  intended  to  be  used  as  the  session- 
house:  and  it  was  thereby  declared,  that  such  person,  being  a 
licentiate  or  minister  of  the  Established  Church  of  Scotland,  as 
should  be  nominated  and  chosen  by  the  parties  thereto  of  the 
second  part,  should  be  the  first  minister  of  the  church :  the  deed 
then  contained  provisoes  for  filling  up  any  vacancy  or  avoidance  in 
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the  ministry  of  the  church,  and  other  provisions  for  carrying  into         A.-Q. 
efifect  the  purposes  of  the  trusts.  Gardner. 

This  deed  of  constitution  was  executed  with  the  approbation  of 
the  provisional  committee. 

The  deed  was  submitted  to,  and  approved  by  the  Lancashire 
Scottish  Church  Presbytery,  and  it  was  assented  to  by  the  Lanca- 
shire Scottish  Church  Presbytery. 

This  deed  of  the  81st  of  May,  1889,  was  attested  by  one  ^witness       [  *106  ] 
only.     It  was  inroUed  in  Chancery  on  the  1st  of  July,  1889. 

A  deed-poll,  dated  the  11th  of  January,  1840,  was  indorsed  upon 
the  deed  of  the  1st  of  July,  1889,  and  was  executed  by  Messrs. 
William  Walker,  John  Walker,  John  Pollock,  Thomas  Boyd,  George 
Badenach,  Patrick  Boss,  and  John  Barbour.  This  deed  was 
intended  to  explain  some  of  the  trusts,  to  which  it  is  not  necessary 
here  to  refer. 

All  the  trustees  accepted  the  trusts ;  and  the  foundation  stone  of 
the  new  kirk  was  publicly  laid  on  the  day  of  the  date  of  the  deed  of 
constitution.  The  monies  contributed  were  insufficient  to  defray 
the  total  cost  of  the  buildings  and  the  site  thereof,  and  the  trustees 
borrowed  the  sum  of  1,0002.,  for  the  purposes  of  the  trust,  from 
Mr.  William  Waring ;  and  by  an  indenture  of  mortgage,  dated  the 
10th  of  March,  1841,  the  trustees  duly  conveyed  and  assured  all 
the  parcel  of  land  comprised  in  the  indenture  of  the  81st  of  May, 
1889,  with  the  kirk,  school-house,  and  buildings  thereon,  unto  Mr. 
William  Waring,  his  heirs  and  assigns,  for  securing  the  sum  of 
IfiOOl.  and  interest. 

In  August,  1840,  the  church  was  completed,  and  the  Bev.  John 
Gardner,  then  a  duly-qualified  licentiate  of  the  Church  of  Scotland, 
and  being  a  licentiate  from  the  Presbytery  of  Glasgow,  was,  in  pur- 
suance of  the  trusts  of  the  indenture  of  the  81st  of  May,  1839» 
appointed  to  the  office  of  minister  to  the  church.  Mr.  Gardner 
signed  an  agreement,  expressly  submitting  to  all  the  terms  of  the 
deed  of  constitution. 

About  the  same  time,  Mr.  William  Walker,  and  other  of  the 
trustees,  entered  into  and  gave  bond  to  Mr.  Gardner,  whereby  they 
bound  themselves  to  secure  the  yearly  stipend  of  1002.  to  him. 

The  church  was  opened  for  Divine  service  in  the  year  1840,  and 
Mr.  Gardner  entered  on  and  discharged  the  duties  of  his  office,  as 
the  minister  of  the  church. 

In  and  some  time  previously  to  the  year  1848,  certain  ministers        [  107  ] 
and    members  of   the   Established  Church   of    Scotland  openly 
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A..0.        dissented  and  separated  themselves  from  that  Church,  and,  repu- 
Gard'keb.     diating  all  connexion  therewith,  formed  themselves  into  a  distinct 
and  independent  body  in  Scotland,  under  the  title  of  the  Free 
Church  of  Scotland. 

In  the  course  of  the  years  1848  and  1844,  Mr.  Gardner,  and  with 
him  nearly  all  the  members  of  the  congregation  of  the  kirk  at 
Birkenhead,  openly  adhered  to  the  Free  Church  of  Scotland ;  and 
thereupon  certain  proceedings  were  prosecuted  against  Mr.  Gardner, 
in  respect  thereof,  before  the  Presbytery  of  Glasgow,  from  which  he 
had  obtained  his  license  as  a  minister ;  and  on  the  7th  of  August, 
1844,  his  license  was  revoked,  and  he  was  deprived  of  his  office  and 
character  as  a  minister  and  licentiate  of  the  Established  Church  of 
Scotland. 

The  majority  of  the  trustees,  and  the  congregation  at  large, 
concurred  with  Mr.  Gardner,  who  continued  to  be  the  minister  of 
the  church ;  but  some  of  the  trustees  required  that  the  trusts  of 
the  Slst  of  May,  1889,  should  be  adhered  to. 

On  a  reference  being  made  to  the  deeds  of  the  2nd  of  December, 
1888,  and  of  the  81sti  of  May,  1889,  and  of  the  deed  thereon 
indorsed  of  the  11th  of  January,  1840,  it  was  apprehended,  that 
inasmuch  as  the  conveyance  to  Mr.  W.  Walker  was  not  attested  bv 
two  witnesses,  and  was  not  inroUed  in  Chancery,  and  as  the  deed  of 
the  81st  of  May,  1889,  though  inroUed  in  Chancery,  was  attested 
by  one  witness  only,  both  these  deeds  were  void,  for  non-compliance 
with  the  Mortmain  Act ;  and  an  attempt  was  made,  upon  the  assump- 
tion that  such  deeds  were  void,  to  assure  the  church,  and 
school-room,  and  premises,  to  such  of  the  trustees  as  adhered  to 
the  Free  Church,  in  exclusion  of  such  of  the  trustees  as  adhered 
to  the  Established  Church, 
t  •108  ]  Accordingly,  by  an  indenture,  dated  the  28rd  of  December,  ♦1844, 

and  made  between  the  assignees  in  bankruptcy  of  Mr.  Arthur  A. 
Dobbs,  (the  original  vendor  of  the  premises  to  Mr.  William  Walker), 
he  being  then  a  bankrupt,  of  the  first  part,  Mr.  A.  A.  Dobbs  of  the 
second  part,  and  Messrs.  John  Walker,  John  Barbour,  and  Walter 
Walker,  of  the  third  part,  after  reciting  the  contract  for 
purchase  in  1888  of  the  land  for  the  site  of  the  church,  and  that 
the  250/.  was  paid,  and  that  possession  was  taken,  but  that  no  con- 
veyance had  been  executed  of  the  land,  and  that  the  parties  of  the 
third  part  had  requested  the  parties  of  the  first  part  to  execute  to 
them,  the  parties  of  the  third  part,  a  conveyance  of  the  land  and 
buildings,  to  enable  them  to  make  a  legal  security  thereon  for 
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monies  borrowed  wherewith  to  erect  the  buildings,  and  subject        A.-0. 
thereto,  that  they  might  settle  the  same  on  such  charitable  trusts     gabdnbr. 
as  they  might  think  proper  :  It  was  witnessed  that  Mr.  Dobbs  and 
his  assignees  granted  the  said  parcel  of  land,  church,  school-house, 
and  premises,  unto  and  to  the  use  of  Messrs.  John  Walker,  John. 
Barbour,  and  W.  Walker,  their  heirs  and  assigns,  upon  trust  for  the 
above-mentioned  purposes. 

The  execution  of  this  deed  by  the  parties  thereto  was  attested  by 
two  witnesses,  but  the  deed  was  not  inrolled  in  Chancery,  according 
to  the  provisions  of  the  Mortmain  Act. 

Shortly  after  the  execution  of  the  deed  of  the  28rd  of  December, 
1844,  Mr.  Kobert  Barbour  paid  to  Mr.  William  Waring  the  1,000L 
secured  to  him,  and  a  transfer  of  the  mortgage  security  upon  the 
parcel  of  land,  church,  and  school-house,  was  made  by  Mr.  Waring 
to  him ;  and  by  means  thereof,  and  of  a  deed  of  feoffment,  dated  the 
81st  of  December,  1844,  whereby  Messrs.  John  Walker,  John 
Barbour,  and  Walter  Walker,  enfeoffed  the  same  premises  to  Mr. 
Bobert  Barbour,  they  became  vested  in  him  in  fee  by  way  of 
mortgage,  for  securing  the  1,OOOZ.  and  interest. 

On  the  28th  of  June,  1845,  the  Attorney-Genei^al,  at  the  relation 
of  Messrs.  William  Walker,  George  Badenach,  and  *Thomas  Boyd,  L  •^od  ] 
and  the  relators,  as  plaintiffs,  exhibited  an  original  information 
and  bill,  and  which,  having  been  amended,  was  against  Mr.  John 
Gardner,  John  Walker,  John  Barbour,  Robert  Barbour,  Walter 
Walker,  Francis  Rich.ird  Price,  William  Ravenscroft,  Thomas 
Dodson,  William  Barlow,  as  the  personal  representatives  of  Mr. 
James  McDonald,  deceased,  and  Joseph  Mallaby  and  John  Pollock, 
who  had  become  bankrupt,  and  Patrick  Ross,  out  of  the  juris- 
diction ;  and  thereby,  after  stating  the  above  circumstances,  it  was 
prayed,  that  it  might  be  declared  by  the  decree  of  the  Court,  that 
the  piece  or  parcel  of  land  comprised  in  the  said  indenture  of  the 
81st  of  May,  1839,  and  the  kirk  and  school,  and  all  other  the 
buildings  erected  thereon,  were,  in  equity,  subject  or  ought  to  be 
conveyed  and  dealt  with  by  such  of  the  parties  thereto  as  had  any 
estate  or  interest  therein,  so  as  to  be  made  subject  to  the  charitable 
trusts,  intents,  and  purposes  declared  concerning  the  same  by  the 
indentures  of  May,  1839,  and  January,  1840,  respectively,  as  far 
as  such  trusts,  intents,  and  purposes  were  then  capable  of  being 
carried  into  effect;  and  that,  under  and  by  virtue  of  the  same 
indentures,  the  said  kirk  or  church  and  school  were  intended  and 
ought  (subject  to,  and,  if  necessary,  by  means  of,  the  execution  of 
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A..Q.  such  proper  deeds  and  assurances  by  the  parties  as  the  Court  should 
Qabdnbb.  think  fit),  to  be  perpetually  preserved  and  maintained  in  as  strict  a 
communion  and  conneidon  with  the  Church  of  Scotland  by  law 
established,  as  circumstances  and  the  laws  of  England  would 
admit ;  and  that  no  person  who  was  not  a  recognised  probationer, 
licentiate,  or  minister  of  the  Established  Church  of  Scotland,  was 
competent  to  be  or  to  exercise  the  office  of  minister  or  incumbent 
of  the  kirk  or  church  at  Birkenhead ;  and  that  no  person  who  was 
not  a  member  for  the  time  being  of  the  Established  Church  of 
Scotland,  and  in  connexion  and  full  communion  therewith,  and  no 
[  *iio  ]  person  who  was  a  schismatic,  or  separatist,  or  ^dissenter,  for  the 
time  being,  from  the  Established  Church  of  Scotland,  or  from  the 
doctrine,  discipline,  laws,  or  government  thereof,  or  who  was  united 
or  in  connexion  with  the  Free  Church,  or  with  any  other  religious 
body  or  sect  in  Scotland,  separated  and  dissenting  from  the  Estab- 
lished Church,  was  qualified  to  be  or  to  act  as  the  minister  or 
incumbent  of  the  kirk  or  church  at  Birkenhead,  or  to  be  or  to  act 
as  a  trustee  of  the  kirk  or  church,  and  other  the  premises  com- 
prised in  the  indenture  of  81st  of  May,  1889 ;  and  that  it  might  be 
declared  that  the  defendant  John  Gardner  had,  under  the  circum- 
stances, ceased  to  be  the  minister  or  incumbent  of  the  kirk  or 
church  at  Birkenhead,  and  that  the  ministry  of  the  church  was 
vacant ;  or  otherwise,  that  the  defendant  John  Gardner,  might  be 
removed,  by  the  authority  of  the  Court,  from  being  such  minister 
or  incumbent.  The  prayer  then  proceeded  to  ask  for  provision  for 
the  appointment  of  a  proper  minister  to  the  kirk;  and  that  the 
bond  given  by  Mr.  Gardner  might  be  delivered  up  to  be  cancelled  ; 
and  that  the  defendants  John  Walker,  Barbour,  and  Pollock,  might 
be  removed  from  being  trustees  of  the  kirk  and  premises ;  and  that 
a  sufficient  number  of  proper  persons  might  be  appointed  to  be 
trustees  thereof  in  their  place,  and  for  consequential  relief,  and 
for  an  injunction  and  receiver. 

By  an  indenture  of  appointment  of  the  5th  of  August,  1846,  and 
made  between  the  plaintiff  William  Walker  of  the  one  part,  and  the 
plaintiffs  Thomas  Boyd  and  George  Badenach,  the  defendant 
Patrick  Boss,  and  the  plaintiff  William  Walker  of  the  other  part, 
after  reciting  the  indenture  of  the  2nd  of  December,  1838,  and  of 
the  Slst  of  May,  1889,  and,  after  briefly  reciting  some  of  the  facts 
and  circumstances  which  led  to  the  institution  of  the  suit,  and  also 
that  the  legal  validity  of  the  indenture  of  the  81st  of  May,  1839, 
had  been  disputed,  and  that  the  said   John  Walker  and  John 
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Barbour,  alleging  such  invalidity,  declined  '''to  act  in  the  execution        a.-g. 
of  the  trusts,  the  said  William  Walker,  for  the  considerations  therein     Gardner. 
mentioned,  appointed  the  lands  and  buildings  described  in   the       [  *iil  ] 
-indentures  of  the  2nd  of  December,  1888,  and  the  Slst  of  May, 
1889,  to  the  use  of  the  said  Thomas  Boyd  and  George  Badenach, 
Patrick  Boss,  and  William  Walker,  as  joint  tenants  in  fee,  upon 
trust  to  assure  the  same,  according  to  the  decree  in  this  suit  of 
Attorney-Oeneral  v.  Gardner,  or  of  any  suit  supplemental  thereto,  and 
subject  thereto,  upon  the  trusts  declared  by  the  indenture  of  the 
8l8t  of  May,  1889,  as  if  the  said  John  Walker,  and  John  Barbouri 
and  John  Pollock,  were  actually  dead. 

This  indenture  was  duly  executed  by  the  parties  thereto,  and 
attested  by  two  witnesses,  and  was  duly  inroUed  ii\  Chancery  on  the 
15th  of  August,  1846. 

On  the  15th  of  October,  1846,  the  Attorney-General,  on  the  relation 
of  the  relators  to  the  original  bill,  and  the  relators,  as  plaintiffs, 
exhibited  their  supplemental  information  and  bill  against  Mr. 
Gardner  and  all  the  other  defendants  to  the  original  billi  and 
thereby  prayed  that  they  might  have  the  same  benefit  of  the 
execution  and  inrolment  of  the  indenture  of  August,  1846,  in 
respect  of  all  the  relief  prayed  for  by  the  first  information  and  bill 
as  they  would  have  been  entitled  to  if  the  same  indenture  had  been 
duly  executed  and  inrolled  before  the  filing  of  the  said  original 
information  and  bill,  and  had  been  therein  stated  and  set  forth  ;  and 
that,  if  necessary,  the  indenture  of  the  5th  of  August,  1846,  might  be 
estabUshed,  and  the  trusts  thereof  performed  and  carried  into  execu- 
tion under  the  authority  of  the  Court;  and  that  the  informant  and 
plaintiffs  might  have  such  further  and  other  relief  in  the  premises, 
either  supplemental  to  the  relief  prayed  by  the  first  information  and 
bill,  or  otherwise,  consequent  upon  the  execution  of  the  indenture 
of  the  5th  of  August,  1846,  as  the  nature  of  the  case  might  require. 

All  the  defendants  having  answered,  evidence  was  gone  *into  to  [  *112  ] 
show  the  extent  of  the  differences  which  existed  between  the 
Established  Church  of  Scotland  and  the  Free  Church,  and  also  as 
to  the  power  of  the  General  Assembly  of  the  Established  Church 
in  Scotland  to  exercise  ecclesiastical  jurisdiction,  particularly  of 
deprivation  and  expulsion,  over  ministers  of  that  Church  in 
England,  and  elsewhere  out  of  Scotland. 

The  defendants  Price,   Eavenscroft,  Dodson,   and  Barlow,  by 
their  answers  disclaimed. 

B.B. — ^VOL.  LXXIX.  10 
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A..a,  The  cause  now  came  on  for  hearing. 

t. 
Qabdheb. 

Mr.  Busk,  for  Mr.  Price. 

Mr.  Selwyn,  for  Messrs;  Bavenscroft,  Dodson  and  Batlow; 

tt  was  ordered  by  consent  that  the  bill  as  against  these  four 
defendants  should  be  dismissed  with  costs,  to  be  paid  by  the  plaintiffs, 
without  refiBrence  as  to  how  thosid  costs  should  ultimately  be  borne. 

Mr.  Russelly  Mr.  liouhdell  Palmer,  and  Mr.  Jervis,  for  the 
informant  and  plaintifrsi 

The  conveyance  of  December,  1838,  did  not  need  inrolment 
tinder  the  Mortmain  Act ;  Mr.  W.  Walker,  one  of  the  plaintiffs, 
was  a  purchaser  of  the  site,  with  a  view,  it  may  be  admitted,  to 
its  dedication  to  the  purposes  of  a  chapel ;  but  it  was  his  purchase, 
unclothed  with  any  charitable  trusti 

Bir.  W.  D.  Evans,  in  a  note  to  his  edition  to  the  Statutes,  vol.  1, 
p.  827,  says :  ''  The  practice  is  to  make  a  grant  or  demise  in  general 
terms,  and  for  the  gi*antees  to  make  a  subsequent  conveyance  or 
declaration  of  trust."  Kow^  that  has  been  the  course  pursued  in 
this  case;  and  to  decide  that  this  conveyance  is  invalid,  would 
[  ♦lis  ]  vitiate  the  title  of  *very  many  charities  which  have  been  founded 
in  a  similar  way. 

(The  Yice-Chakgellob  :  Is  not  the  validity  of  the  indenture  of 
December,  1888,  a  purely  legal  question  ?) 

That  might  be  so  if  there  were  an  adverse  claimant  here ;  but  the 
parties  on  this  record  cannot  raise  that  objection.  The  plaintiffs 
are  right  in  equity,  even  if  the  indenture  of  1838  should  be  invalid 
at  law. 

The  Mortmain  Act,  9  Geo.  II.  c.  86,  operates  only  on  the  legal 
estate,  leaving  the  equities  as  they  stood  before  that  enactment. 
The  money  of  the  charity  was  paid  to  Dobbs  the  vendor,  in  con- 
sideration of  the  possession  being  given  to  the  plaintiff  Walker,  and 
a  further  large  amount  of  the  monies  belonging  to  the  charity  was 
expended  on  the  faith  of  the  validity  of  the  deed  of  1888. 

There  is  nothing  in  the  Statute  of  Mortmain,  or  in  the  general 
policy  of  the  law,  which  contravenes  this  principle,  that  where  there 
is  possession,  though  the  conveyance  under  which  it  was  obtained 
was  void,  yet  the  contracts  and  covenants  arising  out  of  it  are  valid. 
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and  the  parties  in  possession  cannot  afterwards  acquire  a  legal        a.-O. 
estate,  and  deal  with  it  contrary  to  the  trusts.  GAftDHss. 

Even  if  no  legal  estate  passed,  a  lawful  possession  was  acquired, 
and  a  contract  arose,  which  failed,  if  at  all,  merely  from  a  defect  in 
the  aasurance.  There  is  no  enactment  that  a  contract  for  sale  to 
a  charity  shall  not  be  enforced. 

(The  Yicb-Chancellob  suggested  the  case  of  the  trustees  of  an 
hospital  building  on  the  lands  of  a  neighbouring  landowner,  under 
circumstances  of  acquiescence  which  would  bind  him  if  the  trustees 
were  private  individuals,  and  suggested  the  question,  whether  the 
trustees  would  fail  of  their  equity,  merely  because  they  were  trustees 
of  a  charity.) 

There  were  two  objects  of  the  subscriptions:  first,  the  money; 
secondly,  the  land.  Suppose  the  charity  had  proceeded  no  further 
than  the  subscription  of  the  money,  and  then  that  a  dispute  had 
arisen,  would  it  not  *have  been  competent,  before  any  deeds  had  1*^^*1 
been  executed,  for  the  Attorney-General  to  come  to  this  Court  and 
claim  the  money  as  dedicated  to  charity  ?  It  is  submitted,  that  the 
Court  would,  in  such  case,  have  directed  the  money  to  be  invested 
in  the  purchase  of  land  for  the  charitable  purposes  for  which  it  was 
contribated. 

(His  Honour  :  This  is  a  charity  which  could  not  have  been  carried 
oat  without  the  purchase  of  land ;  the  parties  quarrel,  and  the 
Attamey-General  exhibits  an  information.    What  is  to  be  done  ?) 

The  Court  would  invest  the  money  on  land. 

The  onus  of  showing  that  the  statute  applies,  and  that  it  has  not 
been  complied  with,  rests  on  the  defendants.  Doe  d.  Lewis  v. 
Bingham  (i)  illustrates  the  present  case. 

In  Dunn  v.  Calcra/t  (2),  the  YiCE-CHANOELLon  of  England  said, 
that  the  memorial  was  not  a  constituent  part  of  the  title  of  the 
grantee  of  an  annuity,  for  want  of  due  form  in  which  the  grant  may 
be  defeated;  but  that  matter  collateral  must  be  shown,  and  the 
Court  most  proceed  upon  the  pleadings  and  proofs. 

Now,  here  the  trustees  by  their  answer  admit  the  contributions 
to  have  been  for  charitable  purposes,  and  that  the  money  was 
impreeaed  with  a  charitable  trust:  as  to  the  money,  therefore, 
ijtnnia  pra$umuntur  riie  acta, 

(1)  23  B.  R.  438  (4  B.  &  Aid.  672).  (2)  2  Sim.  &  St.  56. 

10—2 
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A..0.  As  to  the  land,  aBsuming  that  nothing  passed  by  the  deed  of  18S8, 

Oabdner.  Btill  the  trustees  obtained  that  possession,  with  which  we  seek  to 
deal ;  and  it  is  not  necessary  that  the  legal  estate  should  be  got  in 
to  enable  the  Court  to  deal  with  the  charity.  At  all  events,  the 
deed  of  1844  gave  to  Bobert  Barbour  a  good  mortgage ;  and  the 
plainti£Fs  o£Fering  to  pay  him  o£F  are  entitled  to  such  estate  as  he 
can  give  them. 

The  present  case  may  be  considered  as  in  the  nature  of  a  suit  for 
[  *ii5  ]  specific  performance,  even  assuming  that  na  land  *ha8  been  dedi- 
cated to  a  charity,  but  that  parties  having  money  legally  dedicated 
to  a  charity,  laid  it  out  upon  the  improvement  of  land  according  to 
a  contract. 

Again,  can  it  be  the  doctrine  of  this  Court,  that  parties  m 
possession  of  land  may  deal  with  the  profits  as  they  please,  because 
there  was  a  defect  in  the  original  dedication  of  the  property  to 
charity  ? 

[They  cited  Hemming  v.  Pemn^(i),  The  Attorney-General  v. 
Day  (2),  Attomey-Oeneralv.  Darte«(3),  Pntchwd  v.  Ov€y{4k)^  Mestao' 
V.  OiUe8pie{6)y  RoUeston  v.  Hibbert  (6),  and  other  cases.] 

Mr.  Rolt,  Mr.  Coivling,  and  Mr.  Selwyn,  for  the  defendants,  John 
Walker,  John  Barbour,  W.  Walker,  and  Gardner  [objected  that  the 
subscribers  to  the  fund  were  not  properly  represented.] 
[116]  It  has  been  already  shown,  that  the  contract  with  Dobbs  was 

void.  Price  v.  Hathaway  (7) ;  and,  if  so,  cadit  quastio. 

But  if  it  be  contended,  thai  the  original  vendor's  being  a  party 

would  obviate  this  objection,  even  then  there  is  a  defect  of  parties, 

[  *in  ]      for  Mr.  Dobbs  was  only  a  mortgagor,  and  *his  mortgagee,  in  whom 

the  legal  estate  vested,  and  who  joined  in  the  sale,  is  no  party  to 

the  suit. 

The  8rd  section  of  the  Mortmain  Act  makes  deeds  such  as  those 
now  before  the  Court,  ''  absolutely,  and  to  all  intents  and  purposes, 
null  and  void;"  this  cannot  mean  voidable  merely:  Pierce  v. 
iV/om«(8). 

The  present  case  is  in  the  nature  of  an  equitable  ejectment  on 
the  very  deeds,  which,  at  law,  are  void  by  the  Mortmain  Act.  Bat 
as  at  law  these  deeds  are  void  under  the  Mortmain  Act,  they  cannot, 
consequently,  be  looked  into  as  evidence  of  the  title  in  an  equitable 

(1)  Gilb.  85.  (5)  8  R.  E.  261  (U  V©8.  621). 

(2)  1  Yes.  Sen.  218.  (6)  3  T.  B.  406. 

(3)  7  B.  B.  29d  (9  Yes.  636).  (7)  23  B.  B.  209  (6  Madd.  304). 

(4)  21  B.  B.  195  (1  J.  &  W.  396).  (8)  2  Ad.  &  El.  84. 
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ejectment,  or  for  any  other  purpose.     Strike  them  out  from  the        a.-o. 
bill,  and  the  whole  suit  fails.     *     *     *  Oardnbr. 

Mr.  B<icon  appeared  for  the  defendant  Robert  Barbonr,  the 
mortgagee,  and  for  Mr.  Pollock,  the  bankrupt  trustee. 

Mr.  Wigram  and  Mr.  J.  V.  Prioi\  for  the  defendant  Mallaby. 

Mr.  Russell^  in  reply.     *     ♦     ♦ 

Thb  YiCB-GhaNCBLLOB  :  Dee.  21. 

It  may  possibly  be  doubtful  whether  this  suit  is  defective  for 
want  of  parties ;  but,  considering  that  convenience  and  substantial 
justice  greatly  preponderate  in  favour  of  the  record  being  sufficient 
in  this  respect,  I  should  not,  I  think,  act  rightly  if  I  acceded  to  the 
objection  ;  and  I  overrule  it.  I  am  not  satisfied  that  the  original 
subscribers  to  the  fund  are  not  sufficiently  represented  by  the 
parties  before  *the  Court,  the  defendant,  Mr.  Robert  Barbour  being  [*n8  ] 
one  of  them. 

Assuming,  then,  this  suit  to  be  sufficient  as  to  parties,  I  must 
consider  the  question  of  the  legal  and  equitable  validity  of  the 
conveyance,  dated  in  1838,  though  not  executed  until  1839  to  the 
plaintiff  William  Walker,  to  be  material.  The  nature  of  the  case 
appears  to  me  to  be  such,  that  this  conveyance,  if  legally  valid, 
must  be  taken  to  be  equitably  valid ;  and  if  legally  invalid,  then  to 
be  equitably  invalid. 

(His  Honour,  after  shortly  stating  the  deeds  and  circumstances  of 
the  case,  proceeded  to  observe,  that  the  only  instrument  as  to  which 
there  appeared  to  have  been  an  effectual  compliance  with  the  stat. 
9  Geo.  II.,  called  the  Mortmain  Act,  was  the  deed  of  1846,  executed 
after  the  institution  of  the  original  suit,  but  introduced  by  way  of 
supplemental  information  or  bill.) 

It  appears  to  me  to  be  correctly  asserted  by  the  defendants,  that 
the  title  cannot  be  affected  by  that  deed  of  1846,  since  its  validity 
depended  on  the  title  of  William  Walker. 

With  respect  to  the  deed  of  1838,  if  it  be  legally  invalid,  then  I 
do  not  see  that  relief  can  be  given  in  this  Court,  or  how  it  would 
have  any  force  in  equity  for  appropriating  the  land  to  charity, 
either  by  contract  or  otherwise ;  and  I  think  that  the  notion  that 
this  Court,  if  the  land  is,  neither  at  law  nor  in  equity,  appropriated 
to  charity,  could,  upon  the  present  evidence  or  upon  this  record, 
or  for  the  purposes  of  such  a  suit  as  this^  treat  the  land  as  charged 
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A.Q.  with  money  belonging  to  the  charitable  objects  sought  by  the 
Gabd'kkb.     information  and  bills  to  be  enforced,  is  without  foundation. 

There  may  be,  I  agree,  a  suit  for  the  administration  of  charity 
trusts,  in  which  the  goodness  or  badness  of  the  title  to  charity  land 
may  be  incapable  of  being  properly  put  in  issue  by  the  defendants ; 
[  *ii9  ]  but  the  nature  of  the  present  record  ^precludes,  as  I  think,  the 
possibility  of  assertion,  that  the  present  is  such  a  case*  The 
prayer  of  the  information  and  bills  is  almost,  if  not  quite,  enough 
to  show  this.  [His  Honour  here  read  the  prayers  of  the  original 
infonnation  and  bill,  and  of  the  supplemental  information  and 
bill.] 

It  has  been  suggested  that  the  suit  may  be  treated  as  a  pro- 
ceeding for  the  redemption  of  the  mortgage  vested  in  the  defendant 
Robert  Barbour.  A  mortgagee  is  precluded,  or  is  generally  or  often 
precluded,  from  disputing  his  mortgagor's  title,  and  this  right  of 
the  mortgagor  may  not  be  affected  by  any  act  or  event  subsequent 
to  the  mortgage ;  but  in  the  present  case  redemption  is  sought  by 
the  Attorney- General  and  the  plaintiffs  avowedly  and  solely  for  a 
charitable  purpose ;  and  I  am  of  opinion  that  redemption  cannot 
be  effectually  asked  in  this  suit,  unless  a  valid  appropriation  of  the 
mortgaged  properties  to  charity  be  iirst  established. 

Part  of  the  relief  sought  in  this  suit,  though  it  was  not  treated 
as  material  by  any  party,  is,  that  tiie  bond  given  to  Mr.  Gardner 
may  be  delivered  up  to  be  cancelled.  It  seems  to  me,  that,  if  I 
ought  not  to  consider  the  site  in  question  as  bound  by  a  charitable 
trust,  I  ought  not  to  act  as  to  the  bond  upon  this  record — ^I  say 
upon  this  record— giving  no  opinion  as  to  the  legal  or  equitable 
validity  of  the  instrument,  or  as  to  the  right  to  institute  any  other 
proceeding  concerning  it. 

The  main  question,  then,  being  as  to  the  legal  validity  of  the 
deed  of  1838, 1  am  unable  to  treat  the  case  made  against  it  by  the 
defendants  as  unworthy  of  consideration.  I  cannot  declare  myself 
satisfied  of  the  validity  of  that  instrument ;  but  I  am  not  so  clearly 
satisfied  of  its  invalidity  as  to  be  justified  in  refusing  to  the  relators 
and  plaintiffs  an  opportunity,  if  they  wish  it,  of  trying  that 
question  in  an  action  under  the  direction  of  this  Court.  Unless 
they  desire  to  do  so,  the  information  and  bills  must  be  dismissed, 
[•120  ]  ♦but  it  will  remain  to  be  considered  whether  with  or  without  pre- 
judice to  any  other  suit ;  I  say  an  action,  not  an  issue  or  a  case, 
unless  both  parties  should  ask  it.  The  matter  may  be  mentioned 
again  on  the  first  day  of  Hilary  Term. 
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Mr.  Rusieli  informed  the  Court  that  the  relators  and  plaintiffs 
declined  to  try  the  legal  title  in  an  action. 
[The  bill  was  accordingly  dismissed. 

His  Honour  gave  their  costs  to  Mr,  Pollock,  and  Mr,  Robert 
Barbour  as  a  mortgagee. 

As  to  the  defendants  already  dismissed,  his  Honour  declined  to 
say  anything,  but  refused  costs  to  the  defendants  Gardner,  John 
Walker,  John  Barbour,  and  W.  Walker. 

His  Honour  also  refused  to  give  to  the  defendant  Mallaby  his  costs 
of  the  original  information  and  bill,  but  gave  him  his  costs  of  the 
supplemental  information  and  bill.] 


A..0. 

Gardkeb. 

1848. 

19. 


The  ATTOBNEY-GENEBAL   v.   MUNBO. 

(2  De  O.  A  Sm.  122—203 ;  S.  0.  12  Jur.  210.) 

Monies  were  subscribed,  cliiefly  in  smaU  sums,  by  various  persons,  to  a 
large  amount  in  the  whole,  for  the  purpose  of  purchasing  laud  and  erecting 
thereon  a  Presbyterian  church  and  school. 

Lands  were  purchased  with  portions  of  the  monies  subscribed,  and  were 
couTeyed  to  three  relessees  in  fee,  by  deeds  not  perfected  according  to  the 
requisitions  of  the  Mortmain  Act,  nor  disclosing  any  charitable  trust.  The 
relessees,  by  a  subsequent  deed,  conveyed  the  lands  upon  trust  to  be  recon- 
Ye3'ed  to  them  and  others ;  and  by  a  fourth  deed,  all  the  lands  were  assured 
to  the  use  of  the  first  relessees  and  others,  upon  trusts  for  maintaining  a 
place  of  worship  and  schools  in  connexion  with  the  Established  Church  of 
Scotland,  for  the  purposes  of  which  they  were  held  and  used  by  the  trustees. 
The  last  of  these  deeds  only  was  perfected  according  to  the  provisions  of  the 
Mortmain  Act.  On  an  information  and  bill,  the  latter  of  which  was  filed 
by  some  of  the  trustees,  and  some  of  the  cestui  que  trustent  under  the 
fourth  deed,  to  enforce  the  performance  of  the  trusts:  Held,  1st,  that, 
whether  the  three  former  deeds  were  or  were  not  void,  some  of  the  parties 
to  the  fourth  deed,  being  at  the  time  of  its  execution  in  the  possession  of 
the  lands  dedicated  by  that  deed  to  charitable  trusts,  and  the  possession 
having  subsequently  been  held  according  to  that  deed,  none  of  the  parties 
could  be  heard  to  dispute  its  validity :  Held,  2nd,  that  this  was  irrespective 
of  any  infirmity  of  the  grantor's  title,  and  that  the  liability  of  the  lands  to 
be  recovered  by  a  title  paramount  was  no  objection  to  a  suit  seeking  to 
enforce  the  trusts  of  the  fourth  deed. 

In  1832,  by  a  trust  deed,  a  Presbyterian  church  and  school  in  England 
were  settled  upon  trustees,  upon  trust,  *'  for  the  worship  and  service  of  God, 
according  to  the  rites  and  usages  of  the  Established  Church  of  Scotland," 
the  services  *'  to  be  conducted  by  a  minister  belonging  to  and  in  full  com-^ 
munion  with  the  same  church.*'  A  minister  eligible  in  these  respects, 
having  been  a  minister  licensed  by  the  Presbytery  of  Edinburgh,  was 
appointed  to  be  and  continued  minister.  In  1843,  the  Free  Church  seceded 
from  the  Established  Church  of  Scotland,  upon  certain  difiPerences  in 
matters  of  discipline,  but  not  of  doctrine.  The  appointed  minister  adhered 
to  the  Free  Church.  He  was  cited  before  the  Presbytery  of  Edinburgh,  but 
declined  to  attend,  and  was  by  that  body  declared  to  be  no  longer  a 
Uoeutiat©  or  minister  of  the  Church  of  Scotland,    Shortly  afterwards,  th^ 
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A.-G.  General  Assembly  of  the  Church  of  SoodaDd  in  dae  form  declared,  that  all 

V-  the  adherents  of  the  Free  Church  ceased  to  be  members  of  the  Church  of 

MUKBO.  Scotland :  Held,  that,  according  to  the  provisions  of  the  trust  deed,  the 

minister  was  no  longer  competent  to  fill  the  office,  and  a  decree  was  made 

for  his  removal,  and  directions  were  given  for  the  future  administration  of 

the  charity. 

Doubts  being  in  1844  entertained,  whether  any  one  of  the  four  deeds  of 
1832  were  valid,  some  of  the  trustees  claimed  the  land,  under  a  title  para- 
mount, treating  those  deeds  as  invalid,  and  brought  a  friendly  action  of 
ejectment  against  the  minister  in  possession,  in  whidi  the  question  was 
fairly  argued,  and  recovered  judgment  in  such  action,  and  the  same  trustees, 
and  the  minister,  set  up  the  title  under  the  ejectment  of  1844,  as  an  adverse 
title  in  the  suit  to  enforce  the  trusts  of  the  deeds  of  1832.  The  GouitT 
ordered  them,  on  this  ground,  to  pay  the  costs  of  the  suit  to  the  hearing. 

Some  of  the  parties  to  the  suit  were  original  subscribers  to  the  charity 
fund,  but  they  were  parties  in  other  characters;  no  subscriber  solely 
represented,  or  was  made  party  to  represent,  the  original  subscribers  as  a 
class :  Held,  that  the  suit  was  not  defective  for  want  of  parties. 

Thir  was  a  suit  by  information  and  bill.  The  relators  and 
plaintiffs  being  James  Kennedy,  John  Shepherd,  George  Spence, 
James  Yoang,  William  Kennedy,  John  Fraser,  and  David 
Johnston,  commenced  in  February,  1845,  and  amended  in 
January,  1846,  against  Alexander  Munro,  James  Burt  the 
elder,  Alexander  Bannerman,  Robert  Barbour,  John  Bannerman, 
George  Freeland  Barbour,  James  Maclaren  the .  younger, 
Duncan  Wright,  Robert  MacEwen,  Alexander  Hamilton  Kelly, 
[  '123  ]  James  Burt  the  younger,  John  Hanway,  *William  Marshall  Burt, 
Charles  Stewart,  W^illiam  Pailain,  Robert  MacLean,  Alexander 
Waddell  Amos,  Sawyer  Thornton,  Daniel  Grant,  and  Samael 
Mitchell,  and  William  MacHaffie  out  of  the  jurisdiction,  and  revived 
in  1846  by  information  and  bill  against  the  said  John  Bannerman, 
and  Henry  Bannerman,  and  Thomas  Young,  the  executors  of 
Alexander  Bannerman,  upon  his  death,  and  upon  the  bankruptcy 
of  James  Burt  the  elder,  and  James  Burt  the  younger.  There  was 
a  supplemental  suit  against  their  assignees. 

The  object  of  the  original  information  and  bill,  as  amended  in 
1846,  was,  to  remove  the  defendant,  Mr.  Munro,  who  oflSciated  as, 
and  claimed  to  be,  the  minister  of  the  Presbyterian  church  in  St. 
Peter's  Square,  Manchester,  on  the  ground  that  he  had  ceased  to 
be  a  minister  in  full  connexion  and  communion  with  the  Kirk  of 
Scotland,  whereas,  according  to  the  trusts  of  a  deed  of  constitu- 
tion of  the  church,  tlie  ministers  were  to  be  exclusively  licentiates 
or  ministers  of  the  Established  Church  of  Scotland,  and  subject  to 
the  ecclesiastical  jurisdiction  of  that  Church.  The  information  and 
bill  prayed,  among  other  things,  that  certain  of  the  defendants,  as 
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trustees,  might  be  restrained  from  permitting  the  church  to  be  used  a.-g. 
for  any  other  purpose  than  Divine  worship  and  service  in  connexion  munbo. 
with,  and  according  to  the  rules  of,  the  Established  Church  of 
Scotland ;  and  that  others  of  the  defendants  might  be  restrained 
from  convej^ing  any  estate  or  interest  in  the  church  otherwise  than 
for  the  purpose  of  giving  effect  to  the  .trusts  declared  concerning  the 
same  in  a  deed  dated  the  4th  of  April,  1832.  It  also  prayed  that 
a  bond  given  for  securing  his  yearly  stipend  of  2002.  might  be 
cancelled. 

The  several  deeds  which  became  the  subject  of  discussion  in 
this  suit,  and  the  various  transactions  which  led  to  this  litiga- 
tion, are  [sufficiently  stated  for  the  purpose  of  this  report  in  the 
following  short  outline  of  the  facts  of  the  case] : 

There  being  no  church  in  Manchester  for  religious  worship 
*by  Presbyterians  in  connexion  with  the  Established  Church  of  C  *^2*  3 
Scotland  in  Manchester,  a  number  of  persons  subscribed  certain 
contributions  towards  the  erection  of  a  church,  session-house,  and 
other  offices,  which  were  expressly  collected  for  those  purposes ; 
and  a  spot  of  ground,  now  the  site  of  the  Scotch  church  in  St. 
Peter's  Square,  Manchester,  was  purchased  for  the  purpose,  as  to  the 
larger  portion  thereof,  from  Mr.  John  Brown  and  his  wife ;  and  as 
to  a  smaller  portion  of  the  site,  from  Mr.  Bobert  Barbour.  These 
purchases  were  completed  by  three  indentures.  By  the  one,  dated 
the  24th  of  June,  1831,  Mr.  Brown  and  Mrs.  Brown,  as  the  vendors, 
in  consideration  of  1,828/.  and  15s.,  conveyed  the  larger  portion  of 
the  site  to  the  defendants,  Daniel  Grant,  James  Burt  the  elder, 
Alexander  Bannerman,  deceased,  and  Bobert  Barbour,  the  plainti£F 
James  Kennedy,  and  the  defendant  John  Bannerman,  in  fee  :  and 
by  the  others,  dated  the  9th  and  10th  of  March,  1832,  Mr.  and  Mrs. 
Bobert  Barbour,  and  a  trustee,  in  consideration  of  1332.  and  5«., 
conveyed  the  smaller  portion  of  the  site  to  the  same  trustees,  except 
Mr.  B.  Barbour,  in  fee. 

None  of  these  deeds  disclosed  any  charitable  object,  nor  was  any 
of  them  inrolled  in  pursuance  of  the  Mortmain  Act. 

By  indentures  of  lease  and  release,  dated  the  2nd  and  3rd  of 
April,  1832,  made  between  Daniel  Grant,  James  Burt  the  elder, 
Alexander  Bannerman,  Bobert  Barbour,  James  Kennedy,  and 
John  Bannerman,  of  the  first  part ;  the  said  Daniel  Grant,  James 
Burt,  Alexander  Bannerman,  James  Kennedy,  and  John  Banner- 
man,  of  the  Fecond  part ;  and  William  Cririe,  of  the  third  part ;  for 
a  nominal  consideration,  paid  by  William  Cririe,  the  parties  of  the 
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A.-G.  first  part  (as  to  the  first  piece  of  land),  and  the  parties  of  the  second 
MuMRo.  part  (as  to  the  second  piece  of  land),  conveyed  both  pieces  of  land, 
and  all  the  buildings  which  had  been  erected  thereon,  unto  and  to 
[  *125  ]  the  use  of  William  Cririe,  *his  heir^  and  assigns,  for  ever,  upon 
trust,  that  the  said  William  Cririe  might  convey  and  assign  the 
same  unto  the  said  Daniel  Grant,  John  Allan  (since  deceased),  the 
said  Alexander  Bannerman,  Robert  Barbour,  and  John  Bannerman 
the  defendant,  James  M'Laren  the  younger,  the  said  George  Free- 
land  Barbour,  William  MacHaffie  (a  defendant),  Robert  Hadderwick 
(since  dead),  John  Shepherd,  and  the  defendants  Samuel  Mitchell  and 
Duncan  Wright,  their  heirs  and  assigns,  for  ever,  upon  such  trusts 
and  for  such  purposes  as  were  expressed  concerning  the  same  in  an 
indenture  of  bargain  and  sale  then  already  prepared,  and  which  was 
intended  to  bear  date  the  day  next  after  the  day  of  the  date  thereof, 
and  to  be  made  between  the  said  William  Cririe  of  the  one  part,  &c., 
(the  same  parties  who  are  described  in  the  next  deed  of  the  other  part). 

This  deed  was  not  inroUed  under  the  Statute  of  Mortmain. 

By  an  indenture,  dated  the  4th  of  April,  1882,  and  made 
between  William  Cririe  of  the  one  part,  and  Daniel  Grant,  John 
Allen,  Alexander  Bannerman,  Robert  Barbour,  John  Bannerman, 
James  M*Laren  the  younger,  George  Freeland  Barbour,  William 
MacHaflSe,  Robert  Hadderwick,  John  Shepperd,  Samuel  Mitchell, 
and  Duncan  Wright  of  the  other  part :  It  was  witnessed,  that,  for 
the  purpose  of  erecting,  preserving,  and  maintaining  in  all  time 
coming,  suitable  and  convenient  buildings  in  Manchester  for  the 
worship  and  service  of  Almighty  God,  "in  connexion  with  and 
according  to  the  forms  and  usages  of  the  Established  Church  of 
Scotland,"  and  in  pursuance  and  performance  of  the  trust  and  con- 
fidence reposed  in  the  said  William  Cririe,  by  a  certain  indenture  of 
release,  bearing  date  the  Brd  of  April  instant,  and  expressed  to  be 
made,  &c.,  and  for  a  nominal  consideration,  granted,  bargained,  and 
sold  unto  the  said  Daniel  Grant,  &c.  (the  parties  of  the  second  part), 
the  land  in  question,  to  hold  the  same  unto  and  to  the  use  of  the 
[  *126  ]  said  Daniel  Grant,  &c.  (the  parties  of  the  second  *part),  their  heirs 
and  assigns  for  ever ;  it  was  then  declared  that  the  bargain  and 
sale  was  made  upon  trust,  out  of  certain  voluntary  subscriptions,  to 
be  raised  as  theremafter  mentioned,  to  build  a  church  or  place  of 
worship,  with  a  session-house,  and  other  requisite  buildings, ''  for  the 
worship  and  service  of  God,  according  to  the  rights  and  usages  of 
the  Established  Church  of  Scotland,"  and,  after  its  erection,  to 
use  or  permit  the  same   to  be  used  ''  for  the  purposes  of  Divine 
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worship  and  service  in  connexion  with,  and  according  to  the  a.>g. 
rites,  forms,  and  usages  of,  the  Established  Church  of  Scotland,  mukbo. 
and  in  no  other  religious  connexion,  and  according  to  no  other  rites, 
forms,  or  usages,  and  for  the  preaching  and  expounding  of  God's 
most  Holy  Word,  according  to  the  doctrines  and  tenets  of  the  same 
Church  of  Scotland,  as  set  forth  or  contained  in  the  Confession  of 
Faith  agreed  on  by  the  Assembly  of  Divines  at  Westminster,  with 
the  assistance  of  Commissioners  from  the  Church  of  Scotland, 
which  confession  had  been  approved  of  by  the  General  Assembly  of 
the  said  Church  of  Scotland  in  the  year  1647,  and  ratified  by  the 
fifth  Act  of  the  second  session  of  the  first  Parliament  of  Scotland, 
holden  in  the  reign  of  King  William  and  Queen  Mary,  in  the  year 
1690 ;  the  said  Divine  worship  and  service  to  be  conducted  by  a 
minister  or  ministers  belonging  to  and  in  full  communion  with  the 
Established  Church  of  Scotland,  "  to  be  elected,"  &c. ;  the  deed  then 
declared,  that  an  elected  person,  being  ''  a  licentiate  or  minister  of 
the  Established  Church  of  Scotland,  should  be  the  first  minister  of 
that  Church."  The  deed  proceeded  to  provide  for  the  election  of 
the  mihister,  and  to  declare,  that  if  a  licentiate  or  probationer  of 
the  said  Church  of  Scotland  should,  at  any  of  the  said  elections,  be 
chosen  as  and  for  the  minister  of  the  said  Church,  he  should  procure 
himself  to  be  regularly  ordained  or  set  apart  to  the  office  of  the  holy 
ministry  by  the  Presbytery  of  Edinburgh,  before  entering  on  the 
discharge  of  his  clerical  function,  as  the  minister  of  the  said  Church ; 
and  if  an  ordained  ^minister  should  be  chosen,  then  he  should  be  [  *J27  j 
admitted,  by  and  with  the  consent  of  his  Presbytery.  It  was  then 
provided,  that  all  disputes,  &c.,  as  to  the  conduct,  &c.,  of  the 
minister,  should  be  referred  by  both  parties  to  the  arbitration  of 
the  moderator  of  the  Presbytery  of  Edinburgh,  the  senior  pro- 
fessor of  divinity  in  the  University  of  Edinburgh,  the  procurator 
of  the  Church  of  Scotland,  and  the  principal  clerk  of  the  General 
Assembly  of  the  said  Church,  whose  decision,  or  the  decision  of 
such  of  Ibem  as  would  consent  to  arbitrate,  was  to  be  final,  and 
whether  or  not  the  party  complained  of  should  concur  in  the  appli- 
cation ;  and  the  reference  was  to  be  made  a  rule  of  Court :  and  it 
was  provided,  that  "  in  the  event  of  the  incumbent  minister  of  the 
said  church  incurring  such  sentence,  decision,  or  enactment  of  or 
by  any  Ecclesiastical  Court  in  Scotland  having  authority  or  juris- 
d.ction  in  that  behalf,  as  in  the  case  of  his  being  resident  in  Scot- 
land would  be  equivalent  to  deposition  or  deprivation,  such  minister 
should  cease  to  be  incumbent  of  the  said  church,  and  should  thence- 
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A..0.  forward  be  deprived  of  all  power,  right,  or  title  to  officiate  therein, 
Monro.  or  to  receive  any  benefit  or  emolument  as  the  minister  thereof.  The 
indenture,  after  various  other  clauses,  directed  that  each  minister 
should  sign  a  copy  of  the  deed,  and  signify  his  assent  thereto,  *'  and 
particularly  his  consent  and  submission  to  the  reference  herein- 
before provided  and  agreed  to  be  made  in  the  event  of  a  misunder- 
standing or  cause  of  offence  occurring  between  the  minister  and  the 
congregation  as  aforesaid  :"  the  deed  then  concluded  thus,  ''Pro- 
vided nevertheless,  and  it  is  hereby  expressly  stipulated,  that 
it  shall  not  be  anywise  or  at  any  time  competent  for  the  said 
managers,  or  any  of  them,  or  any  future  trustees,  managers,  or 
any  of  them,  either  with  or  without  the  concurrence  of  the  com- 
municants, or  any  number  of  them,  to  alter,  disannul,  vary,  or  make 
void  any  of  the  provisions,  stipulations,  agreements  or  declarations 
[  *128  ]  hereinbefore  contained,  whereby  the  aforesaid  ^buildings  and  pre- 
mises are  connected  with,  and  solely  appropriated  to  the  use  of,  a 
congregation  belonging  to  the  aforesaid  Established  Church  of 
Scotland,  or  whereby  the  worship  therein  is  appointed  to  be  observed 
and  performed  according  to  the  rites  and  usages,  and  conformable 
to  the  doctrines  and  tenets,  of  the  said  Church  of  Scotland,  and  by 
a  minister  belonging  to  and  in  full  communion  with  the  aforesaid 
Church  of  Scotland  ;  such  last-mentioned  stipulations  and  declara- 
tions being  hereby  declared  to  be  for  ever  unalterable,  according  to 
the  true  meaning  and  intent  of  these  presents." 

This  last  indenture  of  the  4th  of  April,  1882,  was  attested  by  two 
witnesses,  and  was  duly  inrolled  in  Chancery  within  six  months 
after  its  execution,  and  all  the  provisions  of  the  Mortmain  Act 
were  complied  with. 

The  building  having  been  completed,  the  church  was  opened 
within  a  year  after  the  date  of  the  above  deeds  of  April,  1882. 

The  Eev.  Alexander  Munro,  a  principal  defendant  in  the  present 
proceedings,  was  a  minister  of  the  Established  Church  of  Scot- 
land, duly  ordained  by  the  Presbytery  of  Edinburgh. 

In  the  year  1832  he  was  duly  chosen  by  the  congregation  to  be 
the  minister  of  the  church  in  St.  Peter's  Square,  in  Manchester,  and, 
in  the  month  of  August,  1882,  he  was  duly  ordained  to  the 
spiritual  charge  of  that  church  by  the  Presbytery  of  Edinburgh, 
according  to  the  usual  form  of  procedure.  On  this  occasion  Mr. 
Munro  subscribed  the  formula  of  adherence  to  the  doctrine  ''  con- 
tained in  the  Confession  of  Faith  approved  by  the  General  Assembly 
of  the  National  Church,  and  ratified  by  law  in  the  year  1690,  and 
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frequently  confirmed  by  divers  Acts  of  Parliament  since  that  time, 
and  to  the  form  of  worship  and  Presbyterian  government  and 
discipline  now  so  happily  established  therein." 

Mr.  Munro  continued  to  be  minister  of  the  church. 

The  kirk  session  of  Mr.  Munro's  church  and  the  kirk  ^sessions 
of  the  several  other  Scotch  Presbyterian  churches  in  Lancashire 
constituted  themselves  a  Presbytery  called  **  The  Lancashire 
Scottish  Church."  Certain  Presbyteries,  including  the  Presbytery 
of  the  Lancashire  Scottish  Church,  formed  themselves  into  a  synod, 
which  was  formed  with  the  full  assent  of  the  General  Assembly  of 
the  Church  of  Scotland.  The  synod  afterwards  took  the  name  of 
"  The  Synod  of  the  Presbyterian  Church  in  England  in  connexion 
with  the  Church  of  Scotland." 

This  synod  acted  for  some  years  as  an  English  synod,  having 
full  jurisdiction  as  such  in  England,  and  was  recognised  by  the 
General  Assembly  of  the  Church  of  Scotland  as  an  allied  or  sister 
Church  [by  certain  Acts  of  Assembly  in  1836  and  1839]. 

For  some  years  previously  to  1848,  dissensions  existed  amongst 
the  members  of  the  Church  of  Scotland,  upon  questions  relating  to 
intrusion,  and  the  right  to  lay  patronage  in  the  Church.  The 
questions  at  issue  were  decided  in  The  Aiichterarder  case,  after 
much  controversy  in  the  Scotch  courts  of  law,  and  subsequently  in 
the  House  of  Lords  (i). 

Li  consequence  of  this  decision,  a  great  body  of  the  clergy  and 
laity  of  the  Established  Church  of  Scotland  seceded  from  its  com- 
munion in  1843,  and  formed  a  separate  religious  body  in  Scotland, 
called  "  The  Free  Church,"  being  a  Presbyterian  establishment 
holding  the  same  dogmatic  doctrines,  and  adopting  the  same  form 
of  church  government,  by  synod,  presbyteries,  and  kirk  sessions,  as 
the  Established  Church. 

Mr.  Munro  and  the  large  majority  of  the  members  of  his  church 
actively  supported  the  Free  Church. 

On  the  1st  of  October,  1843,  Mr.  Munro  made  a  declaration  from 
his  pulpit,  expressing  his  approbation  of  the  Free  Church,  his 
sympathy  with  it,  and  his  desire  to  hold  communication  and  to 
8u£Fer  with  that  body. 

Shortly  afterwards,  Mr.  Munro  was  cited  to  appear  before  the 
Presbytery  of  Edinburgh,  and,  not  having  appeared  in  obedience  to 
the  citation,  that  body  declared  Mr.  Munro  to  be  no  longer  a  minister 
or  licentiate  of  the  Church  of  Scotland. 

(1)  Ferguson  v.  KinnouU,  9  01.  &  Fin.  251. 
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A.'G.  In  March,  1844,  a  meeting  was  held  at  Manchester,  at  which 

MuNBo.      Mr.  Munro  took  part,  when  **an  overture  to  the  synod  by  the 

Presbyterian  Church  of  Lancashire  "  was  read,  containing  several 

passages  expressive  of  sympathy  with  the  Free  Church,  and  in 

reprobation  of  the  Established  Church. 

In  1845,  the  General  Assembly  of  the  Church  of  Scotland  revoked 
its  recognition  of  the  synod  of  the  Presbyterian  Church  in  England 
as  being  in  communion  with  it. 

Doubts  having  arisen  whether  the  title  to  the  site  of  the  church 
and  buildings  in  St.  Peter*s  Square  was  not  defective  on  account  of 
the  non-compliance  with  the  Mortmain  Act,  some  of  the  defendants 
applied  to  Mr.  and  Mrs.  Brown,  and  induced  them  to  concur  in  a 
new  assurance  of  that  part  of  the  site  which  they  had  conveyed  by 
the  deed  of  the  24th  of  June,  1831 ;  and  accordingly,  by  an  inden- 
ture dated  the  16th  of  February,  1844,  and  made  between  Mr.  and 
Mrs.  Brown  of  the  first  part,  Messrs.  Robert  Barbour,  James  Bart 
the  elder,  Alexander  Bannerman,  Daniel  Grant,  John  Bannerman, 
and  James  Kennedy,  of  the  second  part ;  and  William  Marshall 
Burt  and  Charles  Stewart,  of  the  third  part,  the  lands  were  settled 
to  the  use  of  Messrs.  Burt  and  Stewart  in  fee,  for  such  purposes  as 
they,  or  the  survivor  of  them,  might  thereafter  think  proper  to 
declare. 

This  deed  was  duly  executed  according  to  the  provisions  of  the 
Mortmain  Act ;  but  Mr.  Brown,  one  of  the  conveying  parties,  died 
within  twelve  months  after  its  execution. 

Shortly  after  the  execution  of  this  deed,  an  action  of  ejectment 
on  the  demise  of  Messrs.  Robert  Barbour,  James  Burt  the  elder, 
Daniel  Grant,  James  Burt  the  younger,  Alexander  Bannerman, 
James  Kennedy,  and  John  Bannerman,  as  to  the  larger  part  of  the 
[  *isi  premises  ;  and  upon  the  demise  of  Messrs.  ^James  Burt  the  elder, 
Daniel  Grant,  Alexander  Bannerman,  James  Kennedy,  and  John 
Bannerman,  as  to  the  remainder  of  the  premises,  against  Mr. 
Munro,  as  the  tenant  in  possession  of  the  church,  buildings,  and 
premises. 

This  was  avowedly  a  friendly  action,  in  which,  by  consent,  a  case 
was  stated  for  the  opinion  of  the  Court  of  Exchequer,  the  points 
being,  whether  the  indentures  of  the  2nd,  the  3rd,  and  the  4th  of 
April,  1832,  were  void  by  reason  of  non-compliance  with  the  provi- 
sions of  the  Mortmain  Act.  The  case  was  argued  at  considerable 
length,  and  the  Court  decided  that  the  deeds  of  the  2nd  and  Srd  of 
April,   1833,   were  void  by   reason   of  non-compliance   with    the 
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provisions  of  the  Mortmain  Act,  and  judgment  was  given  for  the        a.-g. 
lessors  of  the  plainti£F  (i)«  Munbo. 

In  these  proceedings  the  names  of  Mr.  Daniel  Grant  and  Mr. 
James  Kennedy  were  lised  without  their  authority. 

The  present  information  and  bill  having  been  filed  in  February, 
1845,  and  amended  in  January,  1846,  contained  a  prayer  for  relief, 
which  is  stated  [sufficiently  in  the  decree,  post,  p.  185]. 

Mr.  Daniel  Grant,  by  his  answer,  admitted  the  case  made  by  the 
information  and  bill,  and  concurred  with  its  prayer. 

All  the  defendants  except  Mr.  Daniel  Grant,  by  their  answers, 
denied  the  validity  of  the  constitution  deed  of  the  4th  of  April, 
1832,  and  asserted  its  trusts  to  be  inoperative,  and  if  operative, 
then  that  there  had  been  no  breach  of  them.  They  also  objected 
that  the  persons  who  originally  subscribed  the  money  with  which 
the  site  of  the  church  had  been  bought,  and  buildings  had  been 
erected,  ought  to  have  been  defendants,  or  have  been  properly 
represented  by  some  defendant. 

The  evidence  in  the  cause  extended  to  great  length.  *The  [  •132  ] 
principal  witnesses  were  ministers  of  the  Church  of  Scotland,  and 
advocates  in  the  Scotch  Courts.  The  depositions  were  very  contra- 
dictory as  to  the  status  of  Mr.  Munro  and  the  powers  of  the  Synod 
and  Presbyteries  of  Scotland  to  deprive  a  minister  of  the  Estab- 
lished Church  of  Scotland,  resident  and  exercising  his  functions  in 
England,  of  his  status. 

A  motion  was  made  in  the  cause  upon  the  original  information 
and  bill,  in  April,  1845,  on  behalf  of  the  informant  and  plaintiffs, 
to  restrain  the  defendants  from  using,  or  permitting  to  be  used,  the 
church  and  other  buildings,  for  any  other  purposes  than  for  Divine 
worship  and  service,  according  to  the  forms  and  usages  of  the 
Established  Church  of  Scotland,  and  to  restrain  some  of  the  defen- 
dants from  parting  with  any  interests  they  had  acquired  in  the 
lands,  and  to  restrain  certain  other  specified  acts;  and  after  a 
lengthened  discussion,  which  involved  the  chief  questions  in  the 
cause,  the  Vicb-Chancbllor  granted  the  injunction,  which  continued 
in  force  to  the  hearing. 

The  caase  now  came  on.  Feb.  io. 

Mr.  BmseU  and  Mr.  Little,  for  the  information  and    bill, 
addressed  the  Court  at  great  length,  occupying  the  whole  of  this 

(t)  See  Doe  d.  Barhtmr  and  others  v.  Munro,  67  R.  R.  495  (12  M.  &  W.  845). 
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A.-G.        day;  bat  as  their  arguments  are  fully  discussed  in  the  judgment,  it 
MuNBo.      is  i^ot  considered  necessary  to  report  them. 

Mr.  W.  Milne  was  for  Mr.  Grant,  a  defendant  in  the  same 
interest  with  the  plaintiffs. 

/r*.  12, 17,  Mr.  Bolt,  Mr.  Cowling,  and  Mr.  Selwyn,  for  the  defendant 

L         MunrOy  and  the  trustees  Barbour  and  others,  addressed  the  Court 

during  these  days,  urging  the  following,  amongst  other  topics  of 
defence  and  objection  to  the  information  and  bill. 

♦  »  »  ♦  « 

[  13^  ]  The  points  of  difference  between   the  Established   Church  of 

Scotland  and  the  Free  Church  cannot  arise  out  of  Scotland, 
because  they  arose  and  continue  there  by  reason  of  its  connexion 
with  the  State.  Any  opinion  which  Mr.  Munro  entertains  with 
respect  to  the  question  of  lay  patronage,  he  entertains  in  common 
with  the  synod  and  presbytery  to  which  his  allegiance  has  been 
transferred,  and  any  opinions  on  that  subject  must  be  merely 
abstract,  having  no  practical  influence  in  England.    *     «     * 

The  acts  of  the  Synod  of  the  General  Assembly  of  the  Church  of 
Scotland,  and  of  the  Presbytery  of  Edinburgh,  were  not  sufficient 
to  deprive  Mr.  Munro  of  his  status  as  a  licentiate  or  minister,  if 
subsequent  to  1886,  by  reason  of  the  want  of  ecclesiastical  jurisdic- 
tion, and,  if  subsequent  to  1843,  by  reason  of  that  Church  having 
itself  departed  from  the  principles  which,  it  is  submitted,  have 
been  historically  demonstrated  to  have  been  previously  held  by 
that  Church.    ♦    ♦     ♦ 

[  135  ]  The  suit  is  defective  for  want  of  proper  parties.    [On  this  point 

they  cited  Richardson  v.  Lai-pent  (i).] 

This  suit  cannot  be  sustained,  because  all  the  deeds  of  1832  were 
void,  by  reason  of  non-compliance  with  the  Mortmain  Act.  [On  this 
point  they  cit-ed  Attorney-General  v.  Gardner  {2)  and  Barbour  v. 
Munro  {h).]  The  deed  of  1844  is  legally  invalid  by  reason  of  the 
death  of  Mr.  Brown,  the  grantor  in  that  conveyance,  within  twelve 
months  after  its  execution  by  him  :  Price  v.  Hathaway  (4).  And 
it  is  submitted,  that  the  possession,  in  whomsoever  it  has  been,  has 

[  *1S6  ]       been,  and  is  in  *fact  adverse  to  the  claim  of  the  relators.    They  also 
cited  Doe  d.  Wellard  v.  Hawthorn  (5). 

(1)  60  E.  B.  251  (2  Y.  &  a  C.  C.  507).    (4)  23  R.  E.  209  (6  Madd.  304}. 

(2)  AntCy  p.  137.  (5)  28  R.  R.  361  (2  B,  &  Aid.  97). 

(3)  67  E.  E.  495  (12  M.  &  W.  845). 
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Mr.  M.  Archer  Shee,  for  Burt's  assignees :  A.-0. 

V. 

*    *    The  charge  against  Mr.  Munro  is  of  schism,  or  dis«      Munbo. 
obedience  as  to  points  of  discipline,  for  which  a  local  church  can 
have  jurisdiction  only  within  its  own  limits ;  Mr.  Munro  could  not, 
therefore,  by  the  offence  with  which  he  is  charged,  have  forfeited 
his  office. 

Mr.  Russell,  in  reply. 

Cur.  adv.  vult 

The  Yice-Chancellob  :  Mu)  ch  1 5. 

The  main  objects  of  contention  in  this  cause  are  the  questions  of 
the  validity  or  invalidity  of  a  deed  of  trust  dated  the  4th  of  April, 
1882,  which  I  shall  have  occasion  often  to  mention,  and,  if  it  is  to 
be  treated  as  valid,  of  the  propriety  or  impropriety  of  the  manner 
in  which  its  trusts  are  administered.  Its  nature  and  chief 
provisions,  so  far  as  they  can  be  required  now  to  be  stated,  are 
these.  [After  stating  the  contents  of  the  deed  and  referring  to  the 
earlier  deeds  of  the  24th  of  June,  1881,  the  10th  of  March,  1832, 
and  the  8rd  of  April,  1882,  which  are  sufficiently  stated  for  the 
purpose  of  this  report,  ante,  p.  168,  his  Honour  continued  as  follows :] 

It  is  to  be  borne  in  mind,  that,  of  the  six  persons  who  conveyed  L  ^^^  ] 
to  Mr.  C^irie,  all,  except  Mr.  James  Kennedy,  and  except  Mr.  James 
Burt  the  elder,  were  parties  to  the  deed  of  the  4th  of  April ;  that 
Mr*  James  Kennedy  is  a  plaintiff,  that  Mr.  James  Burt  the 
elder  is  a  defendant,  and  that  all  the  surviving  parties  to  the  deed 
of  the  4th  of  April  are  defendants,  except  Mr.  Gririe,  except 
Mr.  Shepherd,  who  is  a  plaintiff,  and  except  perhaps  Mr.  MacHaffie, 
who  is  out  of  the  jurisdiction.  It  is  an  admitted  fact,  that  neither 
of  the  deeds  dated  previously  to  the  4th  of  April,  was  inroUed  ;  and 
it  is  contended  by  most  of  the  defendants  in  the  cause,  and  perhaps 
correctly,  that  therefore  all  of  them,  that  is,  all  the  deeds  dated 
previously  to  the  4th  of  April,  ^1832,  ought  to  be  considered  as  [  •m  1 
void.  This,  however,  is  a  point  on  which  I  do  not  think  it 
necessary  to  state  my  opinion.  But  it  is  admitted,  also,  that  there 
was  a  perfect  compliance,  as  to  the  deed  of  the  4th  of  April,  with 
the  formalities  required,  and  conditions  imposed,  by  the  statute  of 
9  Geo.  II.  c.  36.  A  perfect  compliance,  I  mean,  subject  only  to 
the  question — if  the  previous  deeds,  or  any  of  them,  ought  to  be 
considered  as  void — of  the  effect,  if  any,  of  that  invalidity. 

And  now  as  to  the  possession  of  the  property : 

B.B. — VOL*  LXXIX.  11 
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A.-G.  It  is,  I  think,  a  correct  and  just  inference  from  the  pleadings  and 

BiuNBo.  evidence  in  the  cause,  that  both  the  plots  of  land  comprised  in  the 
deed  of  the  4ih  April,  with  the  buildings  on  that  day  in  progress, 
and  afterwards  finished  on  them,  were,  at  the  time  of  the  execution 
of  the  deed,  in  the  actual  and  complete  possession  of  all,  or  some 
one  or  more  of  the  parties  to  the  deed,  and  are  now  in  the  actual  and 
complete  possession  of  some  one  or  more  of  such  present  parties  to  this 
suit  as  have  not  been  made  parties  to  it  by  way  either  of  revivor  only, 
or  supplement  only.  And  with  regard  to  the  intermediate  timei 
the  interval,  namely,  between  the  execution  of  the  deed  of  the  4th  of 
April  (which  I  have  said  must,  as  I  conceive,  be  assumed  to  have 
taken  place  on  that  day)  and  the  present  time,  it  is,  I  think,  also  a 
just  and  unavoidable  inference  from  the  pleadings  and  evidence* 
that  the  actual  and  complete  possession  of  the  property  has  been 
uniformly  and  continually  held  during  the  whole  of  that  period 
under  the  deed  of  the  4th  of  April,  and  for  its  purposes,  and  that 
the  present  nature  and  character  of  the  possession  are  so.  In  a 
word,  I  Qpnceive  that  the  charity  founded  by  the  deed  is,  and  has 
been  ever  since  the  execution  of  the  deed,  in  exclusive  possession 
under  the  deed  of  the  property  included  in  it^  With  this  propo* 
sition  it  is  quite  consistent  to  suppose  that  trusts  created  by  the 
deed  may,  during  a  time,  have  been,  and  at  present  may  be, 
I  •H2  ]  improperly  administered,  and  that  the  *title  of  the  charity  to  the 
property  may  have  been,  and  still  may  be,  defective  by  reason  of 
the  existence  of  rights  paramount  or  adverse  to  the  deed  and 
charity ;  there  may  have  been,  there  may  be,  such  rights,  and  some 
of  them  may  have  been,  and  may  be,  vested  in  the  person  or 
persons,  or  one  or  more  of  the  persons,  now  or  formerly  in 
possession,  as  I  have  said,  under  the  deed.  These  rights,  or  some 
of  them,  may  be  now  by  proper  means,  whether  legal  or  eqaitable, 
or  both,  enforceable.  But  not  one  of  them,  as  I  view  the  matter, 
is,  or  has  at  any  time  since  the  execution  of  the  deed  been,  clothed 
with  possession. 

The  charity,  I  repeat,  appears  to  me  to  be  and  uniformly  since 
its  foundation  (whether  it  was  well  or  ill  founded)  to  have  been 
solely  in  possession — a  fact  affected  neither  by  the  incorrectness,  if 
any,  of  the  mode  of  administration,  nor  by  the  infirmity,  if  any,  of 
its  title. 

In  the  state  of  circumstances  (at  least  as  appearing  to  me)  that  I 
have  mentioned,  the  buildings  on  the  plots  of  land  in  question  were 
completed  within  less  than  a  year  after  the  4th  of  April,  1832 ;  and 
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the  defendant  Mr.  Munro,  having  within  that  period  been  chosen  a..q. 
and  appointed  the  minister,  under  the  deed  of  the  4th  of  April,  mumbo. 
(which  I  may  call,  as  others  have  called  it,  "  The  Constitution 
Deed")>  fti^d  accepted  the  appointment  accordingly,  has  ever  since 
continued  in  that  situation,  subject  to  the  question  whether  he  has 
in  effect  forfeited  or  incurred  a  forfeiture  of  it  by  his  alleged 
separation  from  the  Established  Church  of  Scotland.  For  when 
some  years  had  passed  after  the  commencement  of  his  functions, 
there  arose  or  revived,  or  became  more  fervent  and  extended,  the 
well-known  controversy  on  the  subject  of  church  patronage  in 
Scotland,  which  produced,  in  1843,  the  equally  well-known 
secession  from  the  Established  Church  of  Scotland  of  a  great  body 
of  clergy  and  laity.  The  discussion  did  not  fail  to  reach  the  Pres- 
byterians in  England,  and  seems  strongly  to  *have  affected  the  [  *^^^  ] 
religious  association  now  in  question.  The  managers  of  the  charity 
were  divided,  as  was  the  congregation,  but  not  in  either  instance 
equally.  The  majority  of  the  former  agreed  with  the  majority  of 
the  latter  and  with  the  minister— a  state  of  things  which  was  likely 
to  end,  and  did  end,  in  the  practical  defeat  of  the  minority  of  the 
managers  and  the  minority  of  the  congregation,  against  whose 
views  and  declared  wishes,  and  in  a  manner  alleged  by  them  to  be 
in  contravention  of  the  constitution  deed,  this  religious  establish- 
ment thenceforth  was  administered  and  governed. 

The  majority  of  managers,  however,  though  so  successful  so  far, 
seem  to  have  doubted  of  the  solidity  or  permanence  of  their  success, 
if  supported  only  by  means  not  much  out  of  the  ordinary  course  of 
the  dealings  of  mankind ;  and  the  leaders,  at  least,  of  this  majority 
appear  accordingly  to  have  determined  upon  a  line  of  proceeding, 
which  must,  I  think,  be  considered  as  very  remarkable  indeed. 
Possibly  it  was  foreboded  or  shadowed  by  the  words  "  possibility  of 
the  congregation  being  broken  up  and  its  various  institutions  laid 
prostrate,"  which  Mr.  Munro  and  Mr.  Robert  Barbour,  and  others 
with  them,  are  found  using  on  the  4th  of  November,  1848.  But, 
however  this  may  be,  there  is  something,  I  cannot  but  think, 
strikingly  opposed  to  general  notions  of  correctness  in  the  opera- 
tions that  I  have  now  to  mention,  considered  as  operations 
performed  by  persons,  some  at  least  of  whom  truly  describing 
themselves  as  having  been  in  November,  1848,  office-bearers  in  the 
congregation  in  question,  were  indisputably  intrusted  with  the  care 
and  substantially  with  the  guardianship  of  the  institution  which 
those  operations  were  intended  to  destroy.    I  allude,  of  course,  to 

11—2 
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A.-G.        the  ejectment  and  the  transaction  of  obtaming  the  conveyance  of 
MuNBo.      February  1844,  explained  to  a  bertain  extent   at  least   by  the 

pleadings  or  the  pleadings  and  evidence. 
[  *144  ]  Their  history  is  thas  represented  in  the  first  answer  of  *the 

defendants  Bobert  Barbour,  William  Marshall  Burt,  and  Charles 
Stewart,  who  have  answered  together :  '^  And  these  defendants  say, 
that  doubts  were  entertained  whether   the  said  several   before- 
mentioned  indentures,  and  also  the  indenture  of  the  4th  of  April, 
1882,  in  the  said    information    and    bill    mentioned,  were   no( 
absolutely,  and  to  all  intents  and  purposes  null  and  void ;  and,  in 
consequence    thereof,  this    defendant  Bobert  Barbour,   and  the 
defendants  Duncan  Wright,  Alexander  Bannerman,  John  Banner- 
man,  and  James  Burt  the  elder,  acting  on  behalf  of  all  the  members 
and  communicants  of  the  said  church,  who  are  opposed  to  the  view 
of  the  said  relators  and  complainants  in  this  suit,  instructed  their 
solicitor  to  obtain  the  opinion  of  the  most  eminent  conveyancing 
counsel  as  to  the  e£fect  of  the  said  deeds;  and  the  said  solicitor 
accordingly  prepared  a  case  for  that  purpose,  and  obtained  the 
opinion  of  three  counsel  of  eminence  thereon,  and  three  gentlemen 
of  eminence  are  mentioned;  and  the  opinions  of  two   of  such 
counsel,  namely,  of  Messrs.  Sidebottom  and  Brodie,  w^ere,  that  the 
deeds  were  absolutely  void  for  non-compliance  with  the  provisions  of 
the  said  Mortmain  Act ;  and  the  opinion  of  Mr.  Harrison  was,  that 
the  said  deeds  were  as  to  some  portion  of  the  property  valid.      And 
these  defendants  say,  that  the  better  opinion  appeared  to  be,  that  the 
said  deeds  of  the  2nd  and  8rd  April,  1882,  by  which  the  property  was 
vested  as  aforesaid  in  the  said  William  Gririe,  were  void ;  and  the 
parties  on  whose  behalf  the  said  opinions  were  taken  as  aforesaid, 
determined  to  inform  the  said  John  Brown  and  Mary  Ann  his  wife, 
that  they  had  been  advised  that  the  said  deeds  were  void,  and  that 
the  former  conveyance  from  him  and  his  wife  was  also  void,  and  to 
give  him,  in  fact,  full  information  as  to  the  state  of  the  property,  and 
that  they  could  reclaim  the  property ;  but,  at  the  same  time,  they 
proposed  to  the  said  John  Brown  and  Mary  Ann  his  wife,  to  convey 
the  said  property  absolutely  to  these  defendants  William  Marshall 
[  •lis  ]       *Burt,  and  Charles  Stewart,  to  be  dealt  with  and  disposed  of  ly 
them  at  their  absolute  discretion,  free  from  all  trusts  whatever. 
And  an  indenture  was  accordingly  prepared  to  give  effect  to  tht 
last-mentioned  proposed  conveyance.    And  this  defendant  Bober; 
Barbour  having  been  acquainted  with  the  said  John  Brown,  went 
to  the  residence  of  the  said  John  Brown,  at  Kidderminster,  wilt 
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the  solicitor  who  had  prepared  the  said  indentare,  for  the  purpose  a.-g. 
of  procuring  the  same  to  be  executed  by  the  said  John  Brown  and  munro. 
his  wife.  And  these  defendants  say,  that  the  said  John  Brown 
was  a  magistrate  of  the  county  of  Worcester,  and  was  possessed  of 
a  large  landed  property,  and  was  a  person  of  considerable  intelli- 
gence, and  was  perfectly  able  to  understand,  and  did  fully  under- 
stand, as  these  defendants  believe,  the  explanation  that  was  given 
to  him,  as  hereinafter  mentioned,  of  the  consequences  resulting 
from  the  defect  in  the  execution  of  the  before-mentioned  deeds, 
and,  m  particular,  of  the  rights  which  it  was  then  supposed 
resulted  to  him  therefrom.  And  this  defendant  Bobert  Barbour 
says,  and  these  other  defendants  say,  they  believe  it  to  be  true,  thai 
when  this  defendant  Bobert  Barbour  and  the  said  solicitor  who  had 
prepared  the  said  proposed  conveyance  saw  the  said  John  Brown, 
for  the  purpose  of  obtaming  his  execution  of  the  said  proposed 
conveyance,  the  case  which  had  been  stated  for  the  opinion  of 
counsel  as  aforesaid,  and  the  before-mentioned  opinions  of  Messrs. 
Sidebottom  and  Brodie  thereon,  were  produced  and  shown  to  the 
said  John  Brown,  and  he  himself  read  the  same  ;  and  it  was  clearly 
and  distinctly  explained  to  him,  and  was  fully  understood  by  him, 
that  the  former  conveyance  from  himself  and  the  said  Mary  Ann 
Brown  was  absolutely  void ;  and  it  was  also  represented  to  him, 
that  there  was  a  debt  owing  on  the  building  and  premises,  and 
that  the  trusts  did  not  work  well,  and  that  there  were  two  objects 
in  view  in  the  proposed  new  conveyance  ;  first,  to  secure  the  debt, 
and  the  other,  to  open  and  review  *the  trusts;  and  it  was  farther  [  •Me] 
represented  to  him,  as  the  fact  was  then  supposed  to  be,  that  he 
and  his  wife  were  then  absolute  owners  of  the  property  both  at  law 
and  in  equity,  and  could  reclaim  the  same  for  their  own  benefit, 
or  to  that  effect ;  and  the  engrossment  which  had  been  prepared 
as  aforesaid  was  submitted  to  him,  and  he  perused  the  same,  and 
the  purport  and  effect  thereof  was  also  explained  to  him,  and  his 
attention  was  particularly  called  to  the  words  by  which  the  said 
property  was  conveyed  to  these  defendants  William  Marshall  Burt 
and  Charles  Stewart,  for  such  purposes,  either  civil  or  religious,  as 
they  might  think  proper  to  declare,  and  free  from  all  trusts  as 
therein  mentioned,  and  he  entirely  approved  of  the  said  engross- 
ment, and  of  the  purport,  and  effect,  and  object  thereof.  And  the 
solicitor  who  prepared  the  said  engrossment,  accompanied  this 
defendant  Bobert  Barbour  as  aforesaid,  and  inquired  of  the  said 
John  Brown,  whether  he  had  any  solictor  who  would  wish  to  see 
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A.-G.        the  said  deed ;   to  which  the  said  John  Brown   replied,  that  the 
MuMBOi      solicitors  who  attended  to  his  property  and  affairs  at  Manchester 
were  Messrs.  Humphreys  &  Co.,  of  Manchester ;  and  it  was  then 
suggested  to  him,  that  the  papers  should  be  laid  before  these 
gentlemen  ;  but  he  replied,  that  it  did  not  matter,  as  he  had  every 
confidence  in  this  defendant  Robert  Barbour,  and  intimated  that  ii, 
as  was  supposed,  the  property  was  still  vested  in  him  notwith- 
standing the  former  conveyance,  he  was  willing  to  convey  the 
property  in  such  manner  as  was  approved  by  this    defendant 
Robert  Barbour,  or  to  that  effect ;  and  the  said  John  Brown  sabee- 
quently  executed  the  said  conveyance  as  so  prepared  as  aforesaid, 
and  his  wife,  at  his  request,  also  executed  the  same.     And  this 
defendant  Robert  Barbour  says,  and  these  other  defendants  say, 
they  believe  it  to  be  true,  that  the  said  conveyance  was  so  prepared 
and  engrossed  at  Manchester,  before  communicating  with  the  said 
John  Brown  on  the  subject,  on  account  of  his  living  at  a  distance 
[  *147  ]      ffom  Manchester ;  and  it  was  then  ^considered,  when   the  same 
was  prepared  and  engrossed,  that  his  professional  advisers  resided 
at  Kidderminster.  And  these  defendants  say,  that  the  said  engross- 
ment so  executed  by  the  said  John  Brown  and  his  wife,  at  Kidder- 
minster, as  aforesaid,  bore  date  the  16th  day  of  February,  1844, 
and  the  same  was  made,  or  expressed  to  be  made,  between  the 
several  parties,  and   was  of  or  to  the  purport  or  effect  of  the 
indenture   of  that  date  in  the  said  information  and  bill  in  that 
behalf  mentioned  ;  and  the  said  indenture,  so  executed  by  the  said 
John  Brown  and  Mary  Ann  his  wife,  is,  in  fact,  the  same  indenture 
as  the  said  indenture  which,  in  the  said  information  and  bill,  is 
mentioned  to  bear  date  the  said  16th  day  of  February,  1844.  And 
these  defendants  say,  they  believe  that  the  said  John  Brown  died 
in  the  month  of  January,  1845,  and  witliin  twelve  calendar  months 
of  the  date  and  execution  of  the  said  last-mentioned  indenture.    And 
these  defendants  say,  that  the  several  parties,  in  whose  behalf  the 
said  opinions  of  Messrs.  Sidebottom,  Harrison, and  Brodiewere  taken, 
as  aforesaid,  were  desirous  of  having  the  said  opinions  reviewed,  if 
possible,  by  a  competent  legal  tribunal ;  and  they  were  advised  by 
their  solicitor  and  believed  that  a  case  might,  without  any  fraudu- 
lent or  improper  proceeding,  be  stated  for  the  opinion  of  the  Court  of 
Exchequer,  and  the  opinion  of  the  Court  thereon  obtained  in  an 
action  of  ejectment,  to  be  brought  by  the  parties  of  the  first  pan 
to  the  hereinbefore-mentioned  indentures  of  the  8rd  of  April,  1882. 
against  the  said   Alexander  Munro;    and  the  said    action    was 
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accordingly  brought,  and  an  order  was  made  by  the  Lord  Cbiev        a.-o 
Baron  of  the  said  Court  for  a  case  to  be  stated  for  the  opinion  of      Mdxro. 
the  Court  in  the  said  action  ;  and  a  case  was  stated  for  the  opinion 
of  the  said  Court  accordingly ;  and  it  was  the  wish  and  intent  of 
all  parties  that  the  said  case  should  fairly  state  all  the  circum'^ 
stances,  and  the  same  would,  in  fact,  have  been  useless,  if  it  had 
not  done  so,  as  the  only  object  of  such  case  was  to  obtain  the 
opinion  of  *the  Court ;    and  these  defendants  are  advised  and       i  *^^^  ^ 
believe,  that,  for  the  purpose  of  every  point  raised  or  that  could  be 
raised  before  the  said  Court,  the  said  case  was  stated  with  perfect 
fairness;  and  the  opinion  of  the  said  Court  upon  the  said  case, 
which  was  given  on  the  29th  day  of  April,  1844,  was,  that  the 
deeds  of  the  2nd  and  Srd  of  April,  1882,  were  void  under  the 
Statute  of  Mortmain  of  the  9  Geo.  II.  c,  86,  by  reason  of  their  not 
having  been  attested  by  two  witnesses,  pursuant  to  the  statute ;  and 
that  it  was  unnecessary  to  decide  whether  they  were  not  also  void 
for  want  of  inrolment.    And  these  defendants  say,  they  are  advised 
and  believe  that  the  several  indentures  hereinbefore  mentioned 
to  bear  date  the  24th  day  of  June,  1831,  the  9th  and  10th  days  of 
March,  1832,  the  2nd  and  3rd  days  of  April,  1832,  and  the  4th  day 
of  April,  1832,  are  all  void  and  of  no  effect  at  law  and  in  equity, 
for  want  of  due  compliance  with  the  provisions  of  the  said  Statute 
of  Mortmain,  9  Geo.  II.  c.  86 ;  and  that  one  of  the  two  plots  of 
land,  on  which  the  said  church  in  St.  Peter's  Square  was  built, 
being  the  plot  conveyed  by  the  said  indenture  of  the  24th  of  June, 
1831,  vested  at  law  in  these  defendants  William  Marshall  Burt  and 
Charles  Stewart ;  and  that  the  other  of  the  said  plots  of  land,  on 
which  the  said  church  was  built,  being  the  plot  conveyed  by  the 
said  indentures  of  the  9th  and  10th  of  March,  1832,  is  now  vested 
at  law  in  this  defendant  Bobert  Barbour ;  and  that  these  defen- 
dants, in  whom  the  said  legal  estate  of  the  said  two  plots  of  land  is 
now  vested  as  aforesaid,  are  either  entitled  in  equity  to  the  benefit 
and  interest  therein  for  their  own  benefit,  or  they  hold  the  same  in 
trust  for  the  several  parties  who  subscribed  the  monies  with  which 
the  said  lands  were  purchased,  as  aforesaid;  and  that  the  said 
several  persons,  who  are  so  interested  in  or  entitled  to  the  said 
two  plots  of  land,'  are  entitled  thereto,  free  from  all  charitable  and 
other  trusts  whatsoever,   and  for  their  own  absolute    vise  •  £^nd 
benefit." 

Fifteen  other   defendants,  including    James    Burt    the    elder,       [  ^^^ } 
Alexander  Bannennan,  who  19  ^ipcQ  dead,  John  Bannerman,  and 
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A.-G.  George  Preeland  Barbour,  but  not  including  Mr.  Munro,  have  in 
Monro.  a  distinct  answer  thus  expressed  themselves :  [His  Honour  here 
read  their  answer,  which  was  to  the  same  effect  as  the  answer  of  the 
defendants  Barbour,  Burt,  and  Stewart,  and  he  also  read  passages 
to  the  same  effect  from  the  answer  of  the  defendant  Mr.  Munro, 
and  tlien  continued  his  judgment  as  follows :] 

[  161  ]  The  special  case  in  the  action  was,  of  course,  stated  with  the 

concurrence  and  consent  of  Mr.  Munro,  who  made  himself  the 
defendant  in  it,  as  well  as  of  Mr.  Bobert  Barbour,  Mr.  Alexander 
Bannerman,  Mr.  John  Bannerman,  and  Mr.  James  Burt  the  elder, 
and  with  the  apparent  consent  of  Mr.  Daniel  Grant  and  Mr.  James 
Kennedy,  who  (without  the  assent  or  permission  of  either  of  them, 
as  I  collect)  were  named  with  the  other  four  as  the  lessors  of  the 
plaintiff  in  the  action.  To  those  four,  then,  and  Mr.  Munro, 
belongs  solely,  or  in  an  especial  manner,  the  credit,  if  any,  of  this 
strictly  esoteric  proceeding,  in  which  the  attorney  on  one  side,  so 
far  as  there  were  two  sides,  was,  I  believe,  the  partner  of  the 
attorney  on  the  other ;  a  proceeding  with  which  their  answers  do 
not  scruple  to  connect  the  word  "fairness,"  notwithstanding  its 
object  of  destroying  a  charity  of  which,  while  one  among  the  five 
was  (I  use  the  expression  in  no  disparaging  sense)  the  stipendiary, 
three  others  were,  in  effect,  as  I  have  said,  guardians ;  and  notwith- 
standing that,  silent  as  to  the  conveyances  of  1881,  and  of  March, 
1832,  it  treated  the  parties  who  conveyed  to  Mr.  Cririe  as  unques- 
tionably proprietors  when  they  conveyed  to  him.  In  this 
proceeding  judgment  was,  it  appears,  obtained  against  Mr.  Monro 
by  his  friendly  adversaries,  but  execution  (I  was  given  from  the 
Bar  to  understand)  has  not  issued. 

[  152  ]  The  conveyance  of  1844  was  executed  by  Bobert  Barbour,  James 

Burt  the  elder,  Alexander  Bannerman,  John  Bannerman,  William 
Marshall  Burt,  and  Charles  Stewart,  as  well  as  Mr.  and  Mrs. 
Brown,  and  was  thus: 

It  is  expressed  to  be  between  Mr.  and  Mrs.  Brown  of  the  first 
part ;  Bobert  Barbour,  James  Burt,  Alexander  Bannerman,  Daniel 
Grant,  and  J.  Kennedy,  of  the  second  part ;  and  William  Marshall 
Burt  and  Charles  Stewart  of  the  third  part.  It  recites  Mr.  and 
Mrs.  Brown's  title;  it  recites  the  conveyance  of  June,  1881,  from 
Mr.  and  Mrs.  Brown  to  the  parties  who  were  the  nominal  pur- 
chasers on  that  occasion  for  1,8282.  16«.,  and  then  the  deed 
proceeds  thus :  ''  And  whereas  the  said  lastly-recited  indenture  or 
assurance,  and  the  purchase  of  the  plot  of  land  therein  comprised 
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and  intended  to  be  thereby  appointed  and  assured,  were  made  upon  A..G. 
trust  for  the  purpose  (although  not  so  therein  expressed)  of  erecting  munro. 
a  building  or  place  for  religious  worship  thereon,  and  such  fact 
was  known,  at  the  date  and  execution  of  the  same  lastly-recited 
indenture,  to  the  said  John  Brown  and  Mary  Ann  his  wife,  and 
also  to  all  the  said  parties  hereto  of  the  second  part,  as  they  do 
hereby  severally  admit ;  the  said  Bobert  Barbour  having  negotiated 
the  purchase  thereof  with  the  said  John  Brown  and  Mary  Ann  his 
wife,  for  such  religious  or  charitable  object  as  aforesaid,  as  they 
the  said  John  Brown  and  Mary  Ann  his  wife  do  hereby  severally 
declare  and  admit;  and  the  said  purchase-money  or  sum  of 
1,828Z.  15s.  was  paid  to  the  said  John  Brown  and  Mary  Ann  his 
wife,  for  the  purchase  of  such  plot  of  land,  with  the  view  to  erect 
thereon  a  place  for  religious  worship,  which  was  shortly  afterwards 
duly  erected  and  completed,  and  now  stands  on  the  said  plot  of 
land.  And  whereas  it  is  apprehended  that  the  said  lastly  herein- 
before recited  indenture  is  void  for  want  of  inrolment,  as  prescribed 
and  required  by  the  provisions  of  two  several  Acts  of  Parliament, 
one  passed  in  the  ninth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Second,  being  c.  86,  and  the  other  passed  in  the  ninth 
year  of  the  reign  of  King  George  *the  Fourth,  c.  85,  commonly  [  ♦iss  ] 
called  the  Statutes  of  Mortmain  ;  and  that  the  same  land  has,  ever 
since  the  execution  of  the  said  indenture,  stood  limited,  and  the 
same,  together  with  the  said  buildings  since  and  now  erected 
thereon,  now  stand  limited  to  the  uses  declared  in  the  said  firstly 
hereinbefore  recited  indenture,  and  is  now  the  absolute  and  entire 
property  of  the  said  John  Brown  and  Mary  Ann  his  wife,  for  such 
respective  estates  and  interests,  and  with  such  powers,  as  are 
mentioned  or  referred  to  in  the  same  firstly  hereinbefore  recited 
indenture.  And  whereas  it  is  apprehended  that  the  said  parties 
hereto  of  the  second  part  never  had,  and  still  have  not,  in 
consequence  of  the  want  of  inrolment  of  the  said  secondly  herein- 
before recited  indenture,  any  right  or  title  to  the  said  plot  of  land 
and  building  thereon ;  and  the  said  parties  hereto  of  the  second 
part  are  therefore  unwilling  to  contest  or  maintain  any  right  or 
title  to  the  same,  and  do  hereby  signify  that  they  have  relinquished 
and  given  up  the  said  plot  of  land,  and  so  much  of  the  building  as 
stood  thereon,  to  the  said  John  Brown  and  Mary  Ann  Brown  his 
wife,  who  have  agreed  and  do  hereby  agree  not  to  bring  any  action 
for  mesne  profits.  And  whereas  the  said  John  Brown  and  Mary 
Ann  his  wife,  with  the  privity  of  the  said  parties  hereto  of  the 
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A..Q.  second  part,  testified  by  their  respective  executions  hereof,  have 
MuNRo.  agreed  to  give  and  grant  the  same  land  and  portion  of  building  now 
standing  thereon  to  the  said  William  Marshall  Burt  and  Charles 
Stewart,  their  heirs  and  assigns,  absolutely,  for  such  purposes, 
either  civil  or  religious,  as  they  or  the  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  may  hereafter  think  proper 
to  declare  or  create,  and  without  and  free  from  all  trusts,  powers, 
or  Agreements  in  favour  or  for  the  benefit  of  any  of  the  said  parties 
hereto  of  the  first  and  second  parts,  or  any  of  them.'*  It  then 
witnesses,  that,  in  pursuance  of  the  agreement,  and  for  a  nominal 
consideration,  Mr.  and  Mrs.  Brown  convey  the  land  to  Mr.  W.  M. 
Burt  and  Mr.  Charles  Stewart,  in  fee,  to  the  use  of  them,  their 
[  *i5i  ]  heirs  and  assigns,  *for  ever  for  such  purpose — I  have  not  the  exact 
words  before  me,  they  have  been  read  before — civil  or  religious,  as 
they  may  think  fit. 

I  believe  that  neither  Mr.  Grant  nor  Mi*.  James  Kennedy 
executed  this  deed,  or  had  anything  to  do  with  it. 

I  may  now,  perhaps,  briefly  notice  two  documents  respectively  of 
March  and  April,  1844,  which  are  before  the  Court,  and  seem  tome 
to  show  with  suflScient  fulness,  or  for  every  present  purpose,  the 
grounds  or  nature  of  the  division  in  the  congregation  in  question  to 
which  I  have  alluded. 

The  first  is  an  overture,  unanimously  agreed  on  the  27th  of 
March,  1844,  at  Manchester,  by  a  meeting  or  assemblage  called  the 
Presbytery  of  Lancashire,  to  be  transmitted  to  a  larger  meeting 
or  assemblage,  called  the  Synod  of  the  Presbyterian  Church  in 
England ;  and  the  second  consists  of  certain  overtures,  unani- 
mously adopted  at  Berwick,  in  April,  1844,  by  the  latter  meeting 
or  assemblage,  one  of  those  overtures  embodying  the  Lancashire 
overture  of  March.  It  is,  I  think,  manifest,  that  these  two  documents 
correctly  in  substance  represent  Mr.  Munro's  opinions  and  these  of 
the  defendants  who  act*  with  him,  the  great  majority,  namely,  of 
the  defendants,  including  particularly  Mr.  Robert  Barbour,  Mr. 
John  Bannerman,  and  Mr.  James  Burt  the  elder — opinions  which 
it  was  the  object  of  the  ejectment  and  the  conveyance  of  February, 
1844,  directly  or  indirectly  to  favour.  From  those  opinions  tbe 
persons  who  prosecute  and  support  this  suit  differ;  and  it  is 
therefore  solely  or  mainly,  as  I  collect,  that  the  suit  has  been 
instituted.  Whether  they  are  right  in  the  abstractor  wrong  in  the 
abstract,  is  a  question  with  which,  of  course,  I  have  nothing  to  do. 
But  after  all  that  I  have  mentioned,  it  was  time  certainly  that  the 
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minority,  against  whom  warfare  from  such  an  armoury  as  that        a.-o. 

resorted  to  had    been    used,    should    bestir    themselves,    unless      munro. 

intending  to  retire  from  the  contest  and  abandon  the  field,  at 

least  secularly,   to   their  opponents;    and    in   February,   *1845,       [  Mss  ] 

some  of  the  minority  caused  the  original  information  and  bill 

in  this  suit  to  be  filed.    It  was  amended  in  1846.     The  relators 

are  also  plaintiffs  "on  behalf  of  themselves  and  of  all  other  the 

inrolled  communicants,  and  pew  or  seat-holders  in  the  church  in 

St.  Peter's  Square  in  question,  and  of  all  other  persons  (if  any) 

entitled  to  the  benefit  of  the  trusts  declared  by  the  constitution 

deed,  except  the  defendants. 

It  has  been,  in  efifect,  admitted,  and  I  think  correctly,  that  some 
at  least  of  the  plaintiffs  are  persons  interested  in  asserting  and 
maintaining  the  trusts  of  the  constitution  deed.  It  does  not  appear 
to  me  that  there  is  any  improper  plaintiff;  nor,  except  as  to  Mr. 
James  Kennedy,  was  this  contended.  But  I  understood  him  to  be 
alleged  and  proved  to  have  been  one  of  the  subscribers  and  con- 
tributors to  the  fund  from  which  the  purchase-monies  of  1831,  and 
March,  1882,  were  taken,  and  he  was  a  party  to  the  deeds  which 
preceded  the  constitution  deed,  and  nominally  to  the  ejectment  and 
conveyance  of  1844.  I  repeat  that  I  cannot  hold  the  suit  objec- 
tionable on  the  ground  that  he  is  a  plaintiff,  nor  is  he  the  only 
subscriber  and  contributor  to  the  fund  first  mentioned  who  is 
among  the  plaintiffis.  One  of  those  subscribers  and  contributors  is 
the  plaintiff  Mr.  Shepherd,  a  party  to  the  constitution  deed,  and  to 
the  bond  executed  to  Mr.  Munro  for  securing  to  him  a  certain 
amount  of  stipend,  and  that  is  not  the  only  liability  in  equity 
under  which  I  collect  Mr.  Shepherd  to  be  in  respect  of  this 
charitable  foundation. 

The  defendants  consist,  besides  Mr.  Munro  and  Mr.  MacHaffie, 
who  is  out  of  the  jurisdiction,  first,  of  the  surviving  persons  who, 
with  Mr.  Cririe  and  Mr.  Shepherd,  were  parties  to  the  constitu- 
tion deed ;  secondly,  of  James  Burt  the  elder,  who  was,  I  believe, 
one  of  the  subscribers  and  contributors  and,  as  already  mentioned, 
was  a  party  to  the  deeds  which  preceded  the  constitution  deed, 
and  to  the  ejectment  and  conveyance  of  1844  ;  thirdly,  of  William 
♦Marshall  Burt  and  Charles  Stewart,  to  whom  the  conveyance  of  [  'i^e  ] 
1844  was  made ;  fourthly,  of  certain  persons  being,  or  claiming  to 
be,  elders  and  managers  of  the  affairs  of  the  church,  including 
James  Burt  the  younger ;  fifthly,  the  executors  of  Alexander 
Bannerman,   an  original    defendant,   who  was    a    party  to    the 
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A.-G.        constitution  deed  and  to  the  conveyance  of  1844  ;  and,  sixthly,  of 

MuNRo.  ^^^  assignees  under  the  bankruptcy  of  James  Burt  the  elder,  and 
James  Burt  the  younger,  which  took  place  in  1847.  These 
assignees,  as  well  as  the  executors  of  Alexander  Bannerman,  in 
that  character,  were,  of  course,  introduced  as  parties  by  pro- 
ceedings of  revivor  and  supplement.  All  the  defendants,  except 
Mr.  Grant,  oppose  and  resist  the  case  of  the  informant  and 
plaintiffs.  There  are  among  the  defendants,  who  were  not  intro- 
duced by  revivor  and  supplement,  several  of  the  body  of  subscribers 
and  contributors. 

[His  Honour  then  read  the  prayer  of  the  original  information 
and  bill  as  amended,  the  material  parts  of  which  prayer  are 
sufficiently  stated  in  the  decree,  post,  p.  185,  and  he  then  proceeded 
as  follows :] 

[  161  ]  The  pleadings  are  voluminous,  as  are  the  evidence  and  admis- 

sions. The  case  was  argued  strenuously  and  fully  on  some  days 
in  February  last.  I  have  considered  it ;  and  have  now  to  state  the 
result.  All,  or  almost  all,  the  defendants,  except  Mr.  Grant,  deny 
the  validity  of  the  constitution  deed,  and  assert  its  trusts  to  be  good 
for  nothing ;  and  all  of  them,  except  Mr.  Grant,  insist  that,  upon 
the  assumption  of  the  validity  of  the  deed  and  its  trusts,  there  has 
been  no  breach  of  them. 

The  sufficiency  of  the  suit,  in  point  of  parties,  is  also  disputed ; 
the  only  objection  in  that  respect,  suggested  either  on  the  record  or 
at  the  Bar,  was  with  the  consent,  indeed  at  the  request,  of  the 
counsel  on  each  side  (the  Court  not  dissenting,)  argued  not  pre- 
liminarily, but  among  the  general  merits,  without  prejudice  how- 
ever to  the  question  what  effect  it  should  have.  This  objection 
being,  that,  as  it  is  said,  notwithstanding  the  constitution  deed, 
and  after  it,  and  adversely  to  it,  there  continued  to  subsist  rights 
and  interests  in  equity  in  the  property  in  question,  which,  as  it  is 
alleged,  had,  by  means  and  in  right  of  the  whole,  or  some  portions 
of  the  money  with  which  it  was  bought  of  Mr.  and  Mrs.  Brown  and 
Mr.  Robert  Barbour  respectively,  been  acquired  by  the  persons  who 
subscribed  and  contributed  that  money,  or  by  some  of  them ;  that 
those  rights  and  interests  have  not  been  barred,  released,  or  extin- 
guished, but  are,  to  some  extent  at  least,  subsisting ;  and  that,  so 

[  •162  ]  far  as  subsisting,  they  *are  not  represented  on  this  record,  but 
ought  to  be  so.  I  think  it  immaterial  for  any  purpose  of  the  cause, 
and  therefore  unnecessary  to  decide,  whether  there  are  any  such 
subsisting  rights  or  subsisting  interests,  and  whether  these  sabsisting 


yoL.  Lxxix.]  1848.     CH.    2  DE  G.  &  SM.  162—163.  173 


rights,  if  any,  or  Bubsisting  interests,  if  any,  are  represented  on        a.-g. 
the  record.    My  reasons,  if  they  do  not  appear  from  what  I  have      munko. 
said,  will  appear  from  what  I  shall  have  occasion  to  say. 

I  hold  the  suit  to  be*  sufficient  in  point  of  parties. 

The  next  question  is,  whether  the  constitution  deed  ought,  for  the 
purposes  of  the  suit,  to  be  considered  as  valid.  And,  first  (what- 
ever may  or  ought  to  be  thought  of  the  validity  or  invalidity  of  the 
previous  deeds,  or  any  one  or  more  of  them),  I  am  of  opinion  that 
the  constitution  deed  bound,  originally,  all  the  parties  to  it,  and  has 
never  ceased  to  bind  any  one  of  them. 

It  amounted,  I  think,  to  a  contract  between  them,  for  valuable 
consideration,  that  the  land  comprised  in  it  should  be  appropriated 
to  the  purposes  expressed  in  it — a  contract  as  to  which  it  is  imma- 
terial to  consider  whether  it  would  have  been  binding  between  them 
if  not  preceded  by  the  circumstances  that,  in  fact,  preceded  it,  or 
not  accompanied  and  followed  by  the  possession  that,  in  fact,  accom- 
panied and  followed  it,  but  which  the  infirmity  (if  any)  of  the  title 
of  the  contracting  parties,  or  its  liability  (if  any)  to  attack,  did  not, 
in  my  judgment,  as  the  actual  facts  were,  prevent  from  operating 
between  themselves. 

Next,  as  to  persons  not  parties  to  the  deed :  The  possession  of 
the  land  being,  and  having  ever  since  the  deed  been,  in  my  judg- 
ment, such  as  I  have  stated,  I  repeat  that,  in  my  opinion,  every 
right  of  whatever  kind  (if  any)  adverse  to  the  deed  or  to  its  trusts, 
oaght  to  be  treated  in  the  cause  as  a  mere  outstanding  claim,  not 
clothed  with  possession,  not  supported  by  possession,  nor  qualifying 
or  affecting  the  nature  or  character  of  the  possession. 

Now,  I  apprehend  it  to  be  conformable  to  the  principles  of  equity  [  163  ] 
and  to  the  course  of  decisions  in  this  Court,  as  well  as  in  the  Court 
of  Chancery  in  Ireland,  to  say,  that  where  a  person  knowingly  and 
expressly  acquires  the  possession  of  property  as  a  trustee  merely, 
or,  being  in  possession,  makes  himself,  by  contract,  expressly  and 
without  qualification,  a  trustee  of  it,  he  cannot,  upon  any  notion  of 
remitter  or  otherwise,  be  allowed  e£fectually  to  assert  against  the 
trust,  at  least  as  a  defendant  in  a  suit  seeking  the  performance  of 
the  trust,  any  title  (paramount  and  adverse  to  the  trust)  which  he 
may  himself  have.  That  he  is  wholly  and  finally  to  lose  the  benefit 
of  that  title,  I  do  not  say ;  but  he  must  assert  it  (if  at  all)  without 
deriving, — ^he  must  assert  it  so  as  not  to  derive— any  advantage  for 
it  from  the  possession  which  he  has  as  trustee,  or  had  in  that 
character. 
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A.-G.  In  such  a  suit  as  I  have  just  mentioned,  therefore,  so  far  as  his 

HuKBo.  paramount  and  adverse  title,  his  paramount  and  adverse  claim,  is 
concerned,  that  title,  that  claim,  must,  I  apprehend,  be  considered 
as  not  accompanied  by  possession,  and  be  treated,  as  if  it  were 
vested  in  a  person  out  of  possession.  Whether,  supposing  a  decree 
to  be  made  in  such  a  suit,  it  should  be  made  otherwise  than  expreasly 
without  prejudice  to  the  assertion  of  such  a  title  or  claim  in  another 
suit,  is  a  different  question — is  another  matter.  Again,  it  is,  I 
apprehend,  perfectly  consistent  with  the  principles  and  roles  by 
which  this  jurisdiction  is  governed,  and  with  the  statute  of  (jeo.  11^ 
to  hold,  as  I  do,  that  where  a  person  in  possession  of  land,  as  owner, 
has  devoted  it  by  deed  to  charitable  purposes,  obeying  the  provi- 
sions, and. fulfilling  the  conditions  of  the  statute,  and  the  possession 
and  enjoyment  have  been  afterwards  uninterruptedly  conformable 
to  the  deed,  it  is  competent,  notwithstanding  any  defect  or  infirmity 
in  the  donor's  title,  to  institute  a  suit  for  the  administration  of  the 
trust — a  suit  to  which  it  cannot  be  a  defence  or  an  answer,  to  show 
[  *164  ]  that  the  land  is  ^recoverable  against  the  charity  by  a  title  superior 
to  that  of  the  donor,  when  that  title,  not  accompanied  by  posses- 
sion, not  clothed  with  possession,  is  a  mere  right  of  suit  adverse  to 
the  charity. 

If  I  am  correct  in  the  views  of  fact  and  law  that  I  have  been 
stating,  it  must,  I  think,  follow,  and  it  is  my  opinion,  that  the  con- 
stitution deed  must,  for  every  purpose  of  this  cause,  be  treated  as 
effectual  and  binding ;  and  that,  if  there  has  been  on  the  part  of 
Mr.  Munro,  or  any  of  the  defendants,  members  of  the  governing 
body  of  the  foundation  in  question,  a  substantial  deviation  from  the 
provisions  of  the  constitution  deed,  within  the  allegations  and  charges 
made  by  the  informant  and  plaintiffs  on  the  record,  it  is  the  daty 
of  the  Court  to  interfere  and  correct  and  redress  the  deviation ;  but 
without  wording  its  decree  in  such  a  manner  as  to  prevent  or  pre- 
judice the  assertion  in  another  suit  by  anj'  person  except  the  plain- 
tiffs, and  except  such  of  the  defendants  as  were  parties  to  the 
constitution  deed,  any  right  paramount  of  or  adverse  to  it,  which 
any  such  person  may,  by  any  other  means  than  the  judgment  in 
ejectment  and  the  conveyance  of  1844,  have  acquired.  I  ihoa 
except  the  ejectment  and  the  conveyance  of  1844  for  reasons  which 
perhaps  appear  from  what  I  have  already  said,  but  as  to  which  I 
think  it  right  to  add  something.  It  seems  to  me  plain,  that  the 
action,  a  simulated  dispute,  was  for  the  purpose  of  serving  one 
joint  purpose  of  the  ostensible  disputants,  that  they  were  all  alike 
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desirous  of  the  result  obtained,  and  that  the  defeat  in  Mr.  Munro*B  a.-G. 
person  of  the  charity,  of  which  he  was  the  minister,  was  viewed  MuNtto. 
consequently  by  him  as  success.  The  case  may  have  been  argued 
before  the  Court  of  Exchequer  in  a  manner  consistent  with  the 
honour  of  the  counsel  engaged,  and  probably  was  so;  but  the 
origin  and  nature  of  the  title  of  the  lessors  of  the  plaintiff  werej 
I  repeat,  not  stated — not  before  the  Court.  Had  they  been  stated 
— had  they  been  before  the  Court — it  is  very  far  indeed  *from  clear,  [  •165  ] 
that  the  result  of  the  action  would  have  been  the  same.  It  was 
substantially  simultaneous  with  the  conveyance  of  1844,  which 
treated  as  invalid  the  conveyance  of  1881,  upon  the  assumption 
of  the  validity  of  the  title  conferred,  by  which  the  ejectment  pro- 
ceeded. How  is  it  possible  for  either  of  the  parties  associated  with 
James  Burt  the  elder  in  that  ejectment,  to  justify  or  support  a 
transaction  so  hollow  and  so  manifestly  at  variance  with  the  duty 
which  they  at  least  owed  to  the  charity?  They  cannot;  and  if 
they  cannot,  neither  can  he.  It  was  a  breach  of  trust  on  their 
part,  and  associating  himself  with  them  in  it,  he  was  incapable  of 
deriving  or  communicating  any  advantage  from  it.  My  observations 
upon  the  action  have  of  course  no  reference  to  Mr.  James  Kennedy 
or  Mr.  Grant,  neither  of  whom,  as  I  have  stated  myself  to  understand, 
authorized  his  name  to  be  so  used. 

With  regard  to  the  conveyance  of  February,  1844,  (the  question 
of  the  effect  or  non-effect  of  Mr.  Brown's  death  on  the  legal  validity 
of  which  is,  I  think,  immaterial  in  the  cause,)  if  it  had  been  intended 
and  expressed  to  be  in  support  of  the  trusts  of  the  4th  of  April, 
1882,  it  might  have  been  a  commendable  measure ;  but  having 
been  intended  by  one  person  at  least  as  it  was,  and  worded  as  it 
was,  and  obtained  as  it  was,  the  transaction  of  procuring  it  (what- 
ever may  be  the  true  construction  of  the  constitution  deed,  or  the 
merits  of  the  religious  controversy,  of  which  this  was  on  one  side 
one  of  the  fruits),  seems  to  me  to  have  been  an  act  of  wrong,  and 
something  more — an  act  belonging  to  a  class  of  which,  if  allowed  to 
derive  an  expression  from  a  most  venerable  source,  I  would  say, 
"  For  these  things  every  friend  will  depart."  My  direct  and  imme- 
diate concern  with  the  transaction,  however,  is  as  it  affects  property ; 
and  upon  the  materials  before  me,  I  am  of  opinion,  that  Mr.  Mar- 
shall Burt  and  Mr.  Charles  Stewart  took  the  title,  if  any,  which 
they  acquired  by  this  conveyance,  as  much  and  as  effectually 
subject  to  the  provisions  and  obligations  of  the  constitution 
*deed,  as  the  person  whose  instruments  they  were,  namely,  Mr.       [♦i66j 
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.  A.-a.  Bobert  Barbour  would  have  taken  it,  had  the  conveyance  of  1844 
Mdmbo.  been  made  to  him.  But  it  is  plain,  in  my  opinion,  that  if  the  con- 
veyance of  1844  had  been  made  to  Mr.  Bobert  Barbour,  he,  onex)f 
the  twelve,  who,  with  Mr.  Cririe,  were  the  parties  to  the  constitution 
deed,  could  never  have  been  allowed  to  avail  himself  of  it  in  deroga- 
tion of  the  constitution  deed,  or  adversely  to  its  trusts  and  provisions. 
He  would,  I  conceive,  whatever  his  intentions  in  the  matter,  have 
taken  the  conveyance  as  a  trustee  for  the  purposes  and  objects  of 
the  constitution  deed.  To  have  allowed  him  to  escape  from  such  a 
consequence  would,  in  my  judgment,  have  been  to  uphold  and 
sanction  fraud.  And  it  would  be  doing  so,  I  think,  were  the 
conveyance,  though  taken  in  the  names  of  his  two  nominees,  not 
to  be  declared  to  enure,  as  I  think  it  does  enure,  in  confirmation,  so 
far  as  it  has  validity,  of  the  constitution  deed,  from  the  time  at 
least  of  the  execution  of  which,  in  1882,  Mr.  Bobert  Barbour 
became  clearly,  in  my  opinion,  the  trustee,  or,  with  others,  a 
trustee  of  the  whole  property  for  the  charity,  and  bound,  as 
between  himself  and  the  charity,  not  to  use  to  its  prejudice  any 
means  of  affecting  it  for  which  his  connexion  with  the  property,  or 
any  part  of  it,  before  or  after  the  4th  of  April,  1832,  gave  him 
power  or  facilities. 

Then  arises  the  question  of  the  propriety  or  impropriety  of  the 
manner  in  which,  upon  the  assumption  of  the  validity  of  the  con- 
stitution deed,  its  trusts  and  the  charity  have  been  administered ; 
as  to  which,  without  repeating  what  I  have  said  concerning  the 
possession  of  the  property  comprised  in  it,  I  may  here  state  dis- 
tinctly, that  for  the  execution  of  those  trusts  during  the  whole 
space  of  time,  over  which  the  complaint  of  wrong  administration 
made  by  the  informant  and  plaintiffs  extends,  (a  space  of  time  which 
it  is  not  proper  or  is  not  necessary  to  consider  as  commencing  earlier 
than  the  year  1843),  and  for  the  manner,  therefore,  in  which,  ever 
since  the  commencement  of  that  period,  the  property  has  been 
[  *167  ]  managed  and  used,  the  defendants,  or  *some  of  them,  are,  in 
my  opinion,  clearly  shown  to  be  answerable — ^a  remark  which 
ought  not  perhaps  to  extend  to  Mr.  Grant,  and  does  not  extend, 
personally  at  least,  to  those  who  are  only  parties  as  assignees  of 
bankrupts,  or  as  executors.  I  do  not  enter  into  the  question  whether 
there  was  wrong  administration  previous  to  the  year  1843 ;  and  I 
think  it  reasonable  to  assume,  that  the  general  course  of  conduct 
which,  when  this  litigation  commenced,  was  being  pursued,  has 
been  ever  since  continued,  except  so  far,  if  at  all,  as  the  injunction 
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in  force  has  caused  a  change.  Now,  the  wrong  admmistration  A.-a 
imputed  is,  the  perversion  of  the  charity,  a  religious  foundation,  Munbo. 
by  wilfully  allowing  and  causing  it  to  be  applied  to  the  pur- 
poses of  Divine  service  and  worship  in  a  manner  differing  sub- 
stantially from  that  in  favour  of  which  and  for  which  the  charity 
was  founded.  The  truth  or  inaccuracy  of  that  allegation  forms, 
therefore,  the  main  or  sole  question  for  decision  upon  this  part  of 
the  case. 

And  it  is  a  question  which,  practically,  may  be  treated  as  turning 
solely  on  the  fitness  or  unfitness,  the  qualification  or  want  of  quali- 
fication, of  the  minister;  the  dispute  not  confining  itself  to 
Mr.  Munro's  fitness  or  unfitness,  qualification  or  want  of  qualifica- 
tion, but  extending  itself  also  to  other  ministers  who  occasionally, 
-  since  the  22nd  of  May,  1843,  have  been  allowed  to  officiate  with 
him  or  for  him.  But  I  will,  for  the  present  at  least,  deal  with  the 
question  of  the  fitness  or  unfitness,  qualification  or  want  of  qualifica- 
tion, of  Mr.  Munro  alone.  Now,  the  propositions  in  this  respect 
advanced  by  the  Attorney-General  and  the  plaintiffs  may,  I  think, 
be  not  inaccurately  represented  as  in  effect  these : 

First,  that  it  is,  and  has  uniformly  been,  essential  to  the  due 
performance  of  Divine  worship  and  service,  upon  the  foundation  of 
the  constitution  deed,  and  essential  to  the  due  performance  of  its 
trusts,  that  the  minister  for  the  time  being  upon  the  foundation 
should  be  a  minister  belonging  to,  and  in  full  communion  with,  the 
Established  *Church  of  Scotland,  in  the  sense  in  which  those  words  [  •168  ] 
were  used  in  the  constitution  deed. 

Secondly,  that  in  that  sense  Mr.  Munro,  at  some  time  between 
the  end  of  December,  1842,  and  the  month  of  July,  1844,  ceased 
(if  he  had  not  before  ceased)  to  be,  and  has  not  since  been,  a 
minister  belonging  to  and  in  full  communion  with  the  Established 
Church  of  Scotland. 

Thirdly,  that,  nevertheless,  certain  of  the  defendants,  being 
members  of  the  body  of  trustees  and  managers  favourable  to 
Mr.  Munro's  views,  having  acquired  practically  the  direction  and 
control  of  the  affairs  of  the  charity,  he,  with  their  concurrence  and 
support,  officiates  in  the  place  of  worship  in  question,  and  (with  the 
exception  merely  of  occasional  assistance  from  other  ministers, 
properly  or  not  properly  qualified)  has  ever  since  the  year  1842 
continued  to  do  so,  and  to  profess  the  performance  there  of  the 
ecclesiastical  functions  belonging  to  the  minister  upon  the  founda- 
tion, and  to  receive  the  allotted  stipend  accordingly ;  and, 
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A.-a.  Fourthly,  that  snch  a  state  of  things  is  one  requiring  interposition 

MuNBo.      &i^d  redress  from  the  Court. 

It  will  be  observed,  that  I  have  not,  in  stating  these  propositions, 
used  the  word  "  licentiate,"  because  the  state  of  the  case  renders  it 
unnecessary. 

If  the  first  and  the  second  of  these  four  propositions  are  well 
founded  and  correct,  the  two  others  are  so  likewise,  I  have  no 
manner  of  doubt. 

Are,  then,  the  first  and  the  second  well  founded  and  correct? 

With  regard  to  the  first:  It  is  right  to  begin  with  considering  and 
deciding  upon  the  sense  in  which  the  word  ''  connexion,"  and  the 
words  "  belonging  to  and  in  full  communion  with  the  Established 
Church  of  Scotland,"  as  used  in  the  constitution  deed,  ought  to  be 
read  and  understood  ;  for  though  the  words  seem,  prima  facit,  to 
be  sufficiently  plain  and  intelligible,  without  difficulty,  yet  an 
argument  upon  them  has  been  raised. 
[  169]  Mr.  Munro,  and  the  defendants  acting  with  him,  have  contended 

that  this  language,  as  used  in  the  deed,  imports  similitude  merely,  or 
nothing  more  than  example,  and  is  satisfied  by  an  exact  resemblance 
in  point  of  religious  belief,  religious  discipline,  and  ecclesiastical 
polity.'  But  it  appears  to  me  impossible  reasonably  to  accede  to 
such  an  argument.  I  think  it  plainly  opposed  to  the  context,  and 
as  plainly  opposed  to  the  ordinary  and  proper  sense  of  the  words, 
independently  of  the  context.  Probably  either  of  the  words, 
"  connexion  "  and  "  communion,"  without  the  other,  would  have 
sufficed  to  render  such  a  contention  unsuccessful ;  but  when  both 
are  in  the  instrument,  and  the  words  *'  belonging  to  "  are  added,  it 
seems  to  me,  I  must  say,  merely  vain. 

I  consider,  that  when  the  connexion  of  Mr.  Munro  with  ibis 
charity,  as  its  minister,  began,  he  was  a  minister  belonging  to,  and 
in  full  communion  with,  the  Established  Church  of  Scotland ;  not 
merely  because,  as  I  assume,  he  at  that  time  professed  and  believed 
his  religious  impressions,  his  interpretation  of  the  sacred  writings, 
and  his  views  of  church  discipline  and  ecclesiastical  polity,  to 
accord  with  hers,  but  because  he  was  then  also,  in  a  stronger  sense, 
and  a  closer  and  more  positive  manner,  linked  to  her,  united  to  her, 
and  of  her.  Again,  I  consider  that  when  he  first  preached,  or  con- 
ducted Divine  worship  and  service  in  the  place  of  worship  belonging 
to  the  charity,  as  its  minister,  it  was  done  in  connexion  with  the 
Established  Church  of  Scotland ;  not  merely  because  of  the  exterior 
forms  and  visible  observances  of  the  worship  and  service,  and  the 
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religions  belief  of  the  minister  and  congregation,  but  because  also       ^^A.-Q. 
that  minister,  having  been  ordained  as  he  had  been,  was  in  1882      munro 
in  the  position  which  he  then  occupied  with  regard  to  the  Established 
Church  of  Scotland ;  because  he  was  then  a  recognised  and  recog- 
nising son  of  that  Church,  and  because  it  was  by  that  title  that  the 
congregation   in  form  and    substance  *had  accepted    and  then       [*170] 
acknowledged  him  as  their  pastor. 

On  the  act,  however,  of  the  defendants  supporting  Mr.  Munro, 
and  on  his  part  also,  it  has,  in  opposition  to  the  first  proposition, 
been  urged,  that  in  whatsoever  sense  the  words  "  belonging  to  and 
in  fall  communion  with  the  Established  Church  of  Scotland,"  ought 
to  be  considered,  as  having  been  used  in  the  constitution  deed, — 
and  even  if  there  was  a  time  once,  at  which  the  first  proposi- 
tion of  the  Attamey-Oeneral  and  the  plaintiffs  would,  if  then 
stated,  have  been  well  founded,  and  correct  in  their  sense  of  its 
terms,  it  is  not  now  and  was  not  at  the  commencement  of  the 
litigation,  and  had  then  for  a  considerable  or  some  time  ceased  to 
be  true. 

This  contention  proceeds  in  effect  (as  I  understand  the  matter) 
on  the  grounds  that  (as  alleged)  the  Established  Church  of  Scotland 
has,  ever  since  a  time  previous  to  June,  1843,  been,  and  yet  con- 
tinues, in  a  state  of  corruption  or  error,  or  (which  is  the  same  thing) 
bfluenced,  directed,  and  governed  by  persons  entertaining  and 
acting  upon  religious  and  ecclesiastical  opinions,  tainted  with  cor- 
ruption or  affected  by  error ;  that  (as  it  is  said)  the  principles  and 
tenets  of  a  Church,  called  the  Free  Church,  ought  to  govern  the 
Established  Church  of  Scotland ;  that  independently  also  of  any 
question  of  corruption  or  error, — independently  of  the  dispute  which 
produced  the  Free  Church, — independently  of  any  notion  of  religious 
difference,  the  Established  Church  of  Scotland  herself  (as  it  is 
all^d)  has  authoritatively  rendered  it  impossible,  improper,  or 
unnecessary,  for  the  minister  upon  this  foundation  to  be  as  such 
(or  while  such)  a  minister  in  connexion  or  communion  with  the 
Established  Church  of  Scotland,  in  the  sense  in  which  either  of 
these  terms  is  contended  by  the  Attomey-Oeneral  and  the  plaintiffs, 
and  held  by  me,  to  have  been  used  in  the  constitution  deed ;  and 
that,  as  it  is  also  said,  all  power  of  a  spiritual  or  ecclesiastical 
*kind,  or  relating  to  any  spiritual  or  ecclesiastical  matter,  has  [  ♦I7i  ] 
ceased  to  be  exerciseable  in  Scotland  (if  any  such  power  was  ever 
ezerciseable  in  Scotland),  with  reference  to  Presbyterian  ministers 
settled  and  officiating  in  England,  who  were  originally  ordained  in 

12—2 
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A.-o.        Scotland  by  a  Presbytery  of  the  Established  Church  of  Scotland,  or 
MuNBo.      &('  l^&B^  ^^^^  reference  to  a  minister  situated  and  circumstanced  as 
Mr.  Munro  contends  that  he  is. 

Now,  as  to  the  corruption  or  error  alleged,  whether  it  is  truly  or 
untruly  imputed,  and  as  to  the  question  whether  the  principles  and 
tenets  of  the  Free  Church  ought  to  govern  the  Established  Church  of 
Scotland,  I  do  not  see  that  the  cause  has  or  that  I  have  any  thing  to 
do  with  the  truth  or  untruth  of  that  allegation,  or  with  that  question 
in  any  way,  a  remark  which  must  be  taken  as  subject,  or  as  not 
meant  in  a  sense  opposed,  to  this,  that  it  may  possibly  be  right  and 
useful  to  compare  the  doctrines,  discipline,  polity,  and  practice  of 
the  Established  Church  of  Scotland,  as  they  were  on  the  4th  of 
April,  1832,  with  her  doctrines,  discipline,  polity,  and  practice,  not, 
I  think,  at  any  earlier  period,  but  at  some  later  period,  for  the 
purpose  of  ascertaining  whether  they  were  substantially  the  same 
at  those  later  periods  as  on  the  4th  of  April,  1882.  This  (so  far  as 
it  has  appeared  to  me  not  superfluous)  I  have  done,  as  well  as,  with 
the  assistance  of  the  materials  before  the  Court,  I  have  been  able ; 
and  from  these  materials  I  think  it  a  just  and  legitimate  inference, 
that  the  doctrines,  discipline,  polity  and  practice  of  the  Established 
Church  of  Scotland,  were  substantially  such  and  the  same  on  the 
4th  of  April,  1882,  as  at  the  time  when  Mr.  Munro  was  ordained  to 
the  ministry  upon  this  foundation,  and  such  and  the  same  at  that  time 
as  at  the  time  when  his  functions  in  that  office  actually  commenced, 
and  such  and  the  same  at  the  time  when  those  functions  actually  com- 
menced as  at  the  beginning  of  the  latter  half  of  the  year  1844,  and 
[  ♦172  ]  the  same  from  the  beginning  of  the  latter  *half  of  the  year  of  1844 
continually  to  the  present  time.  With  respect  to  her  state  between 
the  time  when,  after  Mr.  Munro's  ordination,  his  functions  in  the 
office  of  minister  upon  this  foundation  actually  commenced,  and 
the  end  of  the  first  half  of  the  year  1844, 1  do  not  think  it  necessary 
to  express  any  opinion,  beyond  at  least  this — that,  as  it  appears  to 
me,  judging  as  well  from  the  materials  before  the  Court  as  I  can, 
the  seceders,  in  the  great  secession  of  the  year  1848,  by  which  the 
Free  Church  was  formed,  did  at  that  time  think  and  act,  and  have 
since  thought  and  acted,  in  a  manner  less  in  conformity  and  less 
agreeable  to  those  doctrines,  that  discipline,  that  polity,  and  that 
practice,  which,  on  the  4th  of  April,  1832,  were,  whether  rightly  or 
erroneously,  the  doctrines,  discipline,  polity,  and  practice  of  the 
Established  Church  of  Scotland,  than  the  manner  in  which  the 
General  Assembly  of  the  Established  Church  of  Scotland,  (considered 
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exclusively  of  the  seceders,)  did,  at  the  time  of  the  secession,  think        A..G. 
and  act,  and  have  ever  since  thought  and  acted.  Muhbo. 

With  regard  to  the  point  raised  as  to  the  power  or  competency 
of  exercising  spiritual  or  ecclesiastical  jurisdiction  in  Scotland,  so 
as  to  affect  Mr.  Munro  in  his  spiritual  or  ecclesiastical  capacity, 
notwithstanding  his  residence  and  settlement  in  England  (which 
power  or  competency,  as  I  have  said,  I  understand  him  to  deny) ; 
having  considered  that  point  also,  as  well  as  I  have  been  able,  I  am 
of  opinion,  whatever  may  have  been,  whatever  may  be,  the  powers, 
the  functions,  or  the  duties  of  any  English  Presbytery  or  English 
Synod,  that  there  was  a  spiritual  or  ecclesiastical  jurisdiction 
exerciseable  in  Scotland  over  Mr.  Munro,  immediately  after'  the 
time  when,  subsequently  to  his  ordination  by  the  Presbytery  of 
Edinburgh,  he  had  become  the  settled  minister  of  this  charity,  and 
resident  accordingly  in  England,  a  jurisdiction  which,  as  I  think, 
has  never  been  abandoned — has  never  ceased  to  exist. 

Whether,  Mr.  Munro  being  out  of  Scotland,  that  jurisdiction  [  ^^^  ] 
could  do  more  against  him  than  declare  him  to  be  no  longer  a 
minister  of  the  Established  Church  of  Scotland,  or  no  longer  in 
communion  with  her,  I  do  not,  and  I  need  not,  say.  But  I  am 
satisfied  that,  ever  since  his  ordination,  it  has  continued  competent 
to  that  jurisdiction  well  to  make  such  a  declaration  concerning  him. 

The  particular  judicatory,  or,  if  more  than  one,  the  judicatories 
to  exercise  or  the  form  or  manner  of  exercising  the  jurisdiction  it  is 
not  my  business,  for  the  present  at  least,  to  specify  or  ascertein. 

I  am  of  opinion  also  (though  this  addition  to  what  I  have  said 
may  possibly  be  superfluous),  that  the  materials  before  the  Court 
do  not  afford  any  sufficient  reason  for  inferring  or  supposing  that, 
by  any  proceedings  of  any  General  Assembly  or  otherwise,  it  has 
been  rendered  impossible,  improper,  or  unnecessary  for  the  minister 
upon  this  foundation  to  be  (as  such  or  while  such)  a  minister  in 
connexion  or  communion  with  the  Established  Church  of  Scotland 
in  the  sense  in  which  the  constitution  deed  used  those  terms  or 
either  of  them. 

I  consider  that  the  view  taken  by  Mr.  Munro  and  his  supporters 
of  the  effect  of  the  resolutions  or  acts  of  the  General  Assembly  of 
the  Established  Church  of  Scotland,  on  which  they  rely  with  regard 
to  this  part  of  the  case,  cannot  be  maintained ;  and  that  the  first 
proposition  of  the  Attoniey-Qeneral  and  the  plaintiffs  is  correct  and 
well  founded,  namely,  that  it  was  and  has  uniformly  been  essential 
to  the  due  performance  of  Divine  worship  and  service,  upon  the 
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A.-0.  foundation  of  the  constitulion  deed,  and  essential  to  the  due 
MuNBo.  performance  of  its  trusts,  that  the  minister  for  the  time  being  upon 
the  foundation,  should  be  a  minister  belonging  to  and  in  full  com- 
munion with  the  Established  Church  of  Scotland,  understanding 
the  terms  ''  belonging  to  "  and  '*  communion  "  in  the  sense  in  which 
L  *174  ]  they  are  used  in  the  constitution  deed.  This  I  *say,  not  without 
having  read  attentively  the  various  acts  and  proceedings  of  the 
General  Assembly  of  the  Established  Church  of  Scotland,  which 
are  in  evidence,  and  the  testimony  of  Mr.  Campbell,  Dr.  Cunningham, 
Mr.  Dunlop,  and  Mr.  Moncrief,  but  also  not  without  having  read  the 
depositions  of  Dr.  Cumming,  Mr.  Bobert  Bell,  Mr.  More,  and 
Mr.  Penney. 

I  may  now  proceed  to  the  second  proposition  of  the  Attorney- 
General  and  the  plaintiffs,  namely,  that  Mr.  Munro,  at  some  time 
between  the  end  of  December,  1842,  and  the  month  of  July,  1844, 
ceased,  if  he  had  not  before  ceased  to  be,  and  has  not  since  been,  a 
minister  belonging  to  and  in  full  communion  with  the  Established 
Church  of  Scotland, — a  part  of  the  case,  as  to  which  it  is  probably 
right  that  I  should  enter  into  some  detail. 

[So  far  as  this  question  turned  upon  the  special  facts  of  the  case 
it  is  unnecessary  to  report  here  the  details  stated  by  the  Vice- 
Chancellob,  for  the  question  had  already  been  decided  by  the 
declaration  of  an  authority  (namely,  the  Established  Church  of 
Scotland),  which  the  Yice-Chancbllor  had  already  declared  to 
have  oompetent  jurisdiction  to  make  such  a  declaration.  This 
declaration  is  referred  to  in  the  judgment  as  follows:] 

[  191  ]  I  have  next  to  observe,  that,  on  the  2nd  of  June,  1845,  the 

General  Assembly  of  the  Established  Church  of  Scotland  passed 
the  following  enactment,  mentioned  particularly  in  the  supple- 
mental information  and  bill  filed  in  February,  1847,  which  prays 
the  benefit  of  it : 

"  Act  of  the  General  Assembly  of  the  Church  op  Scotland, 
OR  Presbyterian  Churches  in  England. 

'^  Edinburgh,  the  second  day  of  June,  Eighteen 
hundred  and  Forty-five.  Sess.  ult 
"  The  General  Assembly  having  heard  and  approved  of  the 
report  of  the  committee  on  Presbyterian  Churches  in  England, 
and  from  the  documents  laid  before  that  committee,  it  appears 
necessary  that  this  Church  should  take  further  steps  to  carry  into 
full  practical  effect  the  Act  of  last  General  Assembly  (May  27tb, 
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1844),  rescinding  the  Act  of  Assembly  (of  27th  March,  1836)  by        A.-o. 
which  the  recognition  of  the  Presbyterian  Church  in  England  was      Munro. 
authorised.    Therefore,  the  General  Assembly  did,  and  hereby  do, 
enact  and  declare : 

"  First,  that  the  Act  of  Assembly,  May  21st,  1839,  providing  for  the 
further  recognition  of,  and  for  correspondence  by,  reciprocal  depu- 
tations with  the  Scottish  Presbyterian  Synod  in  England,  is  hereby 
rescinded  and  repealed. 

"  Secondly,  that  the  said  Presbyterian  Synod,  with  the  several 
Presbyteries  under  its  superintendence,  and  all  the  members  of  the 
said  Synod  and  Presbyteries  who  have  adhered,  or  should  adhere, 
to  the  resolutions  adopted  by  the  said  Synod  at  their  meeting  held 
at  Berwick-upon-Tweed,  April  16th,  1844,  on  an  overture  from  the 
Presbytery  of  Lancashire  (i),  are  no  longer  members  of  or  in  com- 
munion with  the  Established  Church  of  Scotland,  and  *have  ceased  [  *192  ] 
to  be  so  since  the  passing  of  the  said  Act  of  Assembly  of  May  27th, 
1844. 

'*  Thirdly,  that,  as  the  several  members  of  the  said  Synod  and 
Presbyteries  have,  by  adhering  to  said  resolutions,  ceased  to  be 
ministers  or  licentiates  of  the  Church  of  Scotland  as  by  law  estab- 
lished, and  repudiated  their  connexion  with  the  said  Church,  they 
are  no  longer  entitled  to  officiate  in  any  church  or  chapel,  in  con- 
nexion with  this  Established  Church,  and  are  therefore  not  to  be 
held  as  ministers  or  licentiates  of  the  Church  of  Scotland,  or  as 
capable  of  acting  or  officiating  in  any  church  or  chapel  connected 
with  the  same,  or  of  receiving  a  presentation  or  appointment  to 
any  parish  or  other  charge  in  connexion  therewith,  till  they  shall  be 
reponed  by  the  competent  ecclesiastical  judicatories  of  this  Church." 

[With  regard  to  the  application  of  this  declaration  to  the 
defendant  Mr.  Munro,  his  Honour  said :] 

The  whole  of  the  evidence  taken  together  has  convinced  me,  and  [  194  ] 
I  declare  my  opinion  to  be,  that  Mr.  Munro  has  placed  himself 
within  the  predicament  of  adherency,  stated  in  the  General 
Assembly's  Enactment,  of  June,  1845,  which  I  have  read,  and 
that  he  was,  in  fact,  not  at  the  earlier  time,  when  the  suit  com- 
menced, has  not,  since  June,  1844,  been,  and  cannot  be  taken  now 
to  be,  a  minister  belonging  to  and  in  full  communion  with  the 
Established  Church  of  Scotland,  according  to  the  meaning  to  be 
attributed  to  those  words  in  the  deed.  It  is,  perhaps,  superfluous, 
therefore,  to  say  that,  according  to  my  view  of  the  deed,  and  of  the 

(1)  See  ante,  p.  158. 
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A.-G  evidence,  the  performance  of  Divine  worship  and  service  in  the 
MuNBo.  place  of  worship  the  subject  of  dispute,  has  not  since  Jane,  1844, 
been,  and  is  not  now  in  connexion  with  the  Established  Church  of 
Scotland.  Without,  then,  laying  any  stress  upon  the  selection  of 
ministers,  occasionally,  since  the  year,  1842,  to  officiate  with  or 
for  Mr.  Munro  in  St.  Peter's  Square,  I  must  declare  my  opinion  to 
be,  that  the  informant  and  plaintififs  have  proved  in  the  cause,  that 
the  practical  government  and  administration  of  the  property  in 
dispute  were  before  and  when  this  litigation  began,  and  mast  be 
taken  still  to  be,  improper  and  incorrect  with  reference  to  the  deed 
of  the  4th  of  April,  1882,  and  in  contravention  substantially  and 
materially  of  its  trusts  and  provisions. 

[  196  ]  It  may  be  right  to  add,  that  my  opinion  upon  the  question, 

whether  Mr.  Munro  has  ceased  to  be  a  person  belonging  to  and  in 
full  communion  with  the  Established  Church  of  Scotland,  according 
to  the  meaning  of  that  expression  in  the  constitution  deed,  is  not 
founded  in  any  degree  upon  the  sentence  or  judgment  of  the 
Presbytery  of  Edinburgh,  pronounced  in  January,  1844.  I  wish  to 
be  understood  as  leaving  purposely,  so  far  as  I  am  concerned,  the 
formality  or  informality,  the  regularity  or  irregularity,  the  validity 
or  invalidity  of  that  sentence  or  judgment  undetermined.  I  decide 
this  case  as  I  should  have  decided  it  had  no  such  judgment  or 
sentence  by  the  Presbytery  of  Edinburgh  existed. 

Yiewingi  then,  the  law  and  facts  of  the  case,  as  I  have  stated 
myself  to  do,  I  must  make  a  decree  which  I  will  now  mention:  first 
saying,  that  though  fully  aware  of  there  having  been,  and  being 
within  the  Church  called  the  Free  Church  of  Scotland,  men  (not  a 
few),  whose  theological  and  general  learning,  whose  ability,  and 
the  purity  of  whose  lives  are  universally  acknowledged,  though 
recognising,  in  the  amplest  manner,  (whether  the  particular  views 
and  opinions  of  that  Church  are  erroneous  or  exempt  from 
error,)  the  clear  right  of  every  man  entertaining  those  views  and 
opinions  to  foster,  encourage,  and  support  them  by  any  fair  means 
which  neither  infringe  the  equal  right  of  another^  nor  imply  the 
justification  of  bad  faith  by  religious  disagreement ;  still,  the  con- 
duct  and  proceedings  of  the  minister  upon  this  foundation,  and 
those  among  the  parties  to  the  constitution  deed  who  were  con- 
cerned  in  the  ejectment  and  conveyance  of  February,  1844,  appear 
to  me  to  have  been,  in  respect  of  the  civil  rights  of  others,  as  to 
the  matters  before  the  Court,  so  contrary  at  once  to  justice,  to 
plain  dealing,   and  to  fidelity,  as   to  render  it  impossible,  with 
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propriety,  to  avoid  directing  the  survivors  of  them  to  pay  the  relators        A.-o. 
and  plaintiffs'  costs  of  the  suit,  at  least,  to  this  time.  Mumbo. 

The  following  minutes  of  the  decree  were  read  by  the  Registrar :       [  ^d^  ] 

Declare  that  the  church,  buildings,  and  hereditaments  in  St. 
Peter's  Square,  in  the  pleadings  mentioned,  ought  to  be  considered 
as  bound  in  equity  by  the  trusts  and  provisions  of  the  indenture  of 
the  4th  day  of  April,  1882,  in  the  pleadings  mentioned ;  and  that, 
according  to  those  trusts  and  provisions,  Divine  worship  and  service 
in  the  said  church  ought  to  be  conducted  by  a  minister  or  licentiate 
belonging  to  and  in  full  communion  with  the  Established  Church  of 
Scotland,  and  that  no  minister  or  licentiate  of  any  other  description 
ought  to  be  upon  any  occasion  allowed  to  officiate  therein. 

Declare  that  the  Rev.  Alexander  Munro,  appearing  to  this  Court 
to  have  ceased  to  be  a  minister  or  licentiate  belonging  to  and  in 
full  communion  with  the  Established  Church  of  Scotland,  ought 
not  to  be  allowed  to  continue  the  minister  under  the  said  indenture, 
or  officiate  as  minister  in  the  said  church  in  St.  Peter's  Square. 

Let  the  defendant,  Alexander  Munro,  be  restrained  by  the  order 
and  injunction  of  the  Court  from  conducting  Divine  worship  and 
service  in  the  said  church  in  St.  Peter's  Square,  or  officiating  in 
such  church,  and  from  bringing  any  action  on  the  bond  in  the 
pleadings  mentioned,  given  for  securing  his  stipend  as  in  the 
pleadings  mentioned,  so  far  as  relates  to  any  stipend  subsequent  to 
the  20th  day  of  February,  1845,  and  let  such  bond  be  deposited 
with  the  Master. 

Let  the  defendants,  James  Burt  the  elder,  Eobert  Barbour,  John 
Bannerman,  George  Freeland  Barbour,  James  M'Laren  the  younger, 
Duncan  Wright,  Eobert  M'Ewen,  Alexander  Hamilton  Kelly,  James 
Burt  the  younger,  Charles  Stewart,  William  Parlane,  Robert 
M'Lean,  Alexander  Waddell,  Amos  Sawyer  Thornton,  and  Samuel 
Mitchell,  be  restrained  in  manner  aforesaid  from  wilfully  or 
willingly  permitting  or  allowing  the  said  church  in  St.  Peter's 
Square  to  be  used  for  any  other  purpose  than  Divine  worship  and 
service  in  connection  with  and  according  to  the  rites,  forms,  and 
usages  of  the  Established  Church  of  Scotland,  by  a  minister  or 
licentiate  belonging  to  and  in  full  communion  with  the  Established 
Church  of  Scotland. 

Let  the  defendants  James  Burt  the  elder,  Robert  Barbour,  and 
John  Bannerman,  be  restrained  in  manner  aforesaid  from  conveying 
or  assigning  any  estate  or  interest,  if  any,  which  they  may  have 
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A.-G.  acquired  in  the  said  church,  buildings,  and  premises,  by  virtue  of 
MuIiKo.  ^^6  proceedings  in  ejectment  in  the  pleadings  mentioned,  in  any 
manner  otherwise  than  for  the  purpose  of  giving  effect  to  the  trusts 
declared  of  and  concerning  the  said  church,  buildings,  and  premises, 
by  the  said  indenture  of  the  4th  day  of  April,  1832;  and  let 
the  defendants  William  Marshall  Burt  and  Charles  Stewart  be 
restrained,  in  manner  aforesaid,  from  conveying  or  assigning  any 
[  •197  ]  estate  or  interest,  if  any,  which  they  ♦may  have  acquired  in  the 
same  church,  buildings,  and  premises,  by  virtue  of  the  indenture 
of  the  16th  day  of  February,  1814,  in  the  pleadings  mentioned,  in 
any  manner  otherwise  than  for  the  purpose  of  giving  effect  to  the 
trusts  declared  of  and  concerning  the  said  church,  buildings,  and 
premises,  by  the  said  indenture  of  the  4th  day  of  April,  1882. 

Declare  that  the  defendants  parties  to  the  said  indenture  of  the 
4th  day  of  April,  1882,  other  than  the  defendant  Daniel  Grant, 
ought  to  be  removed  from  the  trusteeship  under  such  indenture. 

[The  decree  then  directed  the  Master  to  appoint  new  trustees  of 
that  deed,  and  gave  other  directions  consequential  thereon.] 

[199]  The  case  was  reheard  before  the  Lord  Chancellor,  in  July,  1848, 

on  an  appeal  by  Mr.  Munro  and  the  removed  trustees. 

Mr.  BetheU,  Mr.  Russell,  and  Mr.  Little,  in  support  of  the 
decree. 

Mr.  RoU,  Mr.  Cowling,  and  Mr.  Selivyn,  for  the  appeal. 

Dec,  6.       The  Lobd  Chancbllor  : 

The  several  points  which  have  been  raised  in  this  case  have  been 
very  elaborately  considered  by  the  Vice-Chancellor  Knight  Bbcce, 
and  I  agree  with  him  in  the  result  to  which  he  came. 

There  are  but  two  questions  which  appear  to  me  to  be  necessary 
to  consider:  First,  was  the  property  in  question  subject  to  the 
trusts  and  purposes  declared  by  the  deed  of  the  4th  of  April,  1882  ? 
and,  if  so,  has  Mr.  Munro  become  disqualified  to  hold  the  office  of 
minister  under  the  provisions  of  that  deed? 

The  first  depends  on  principles  of  equity  of  the  highest  import- 
ance ;  but  I  think  there  is  no  difficulty  in  their  application  to  the 
facts  of  this  case.  It  appears  that  certain  persons,  in  whose  hands 
about  1,800{.  had  been  placed,  which  had  been  raised  by  subscrip- 
tion for  the  purpose  of  establishing  a  place  of  worship  according  to 
the  doctrines  and  discipline  of  the  Church  of  Scotland,  paid  that 
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sum  to  Mr.  and  Mrs.  Brown,  the  proprietors  of  a  piece  of  ground        a-g. 
intended  for  that  purpose,  and  upon  which  a  chapel  was  afterwards      munuo. 
built;  and  that  Mr.  and  Mrs.Brown^in  consideration  of  such  payment, 
♦executed  a  deed  for  the  purpose  of  vesting  such  piece  of  ground      [  '200  ] 
in  such  trustees.    A  doubt  has  arisen  as  to  the  validity  of  such 
conveyance  under  the  Statute  of  Mortmain.     The  same  trustees 
took  upon  themselves,  under  the  terms  of  the  deed  of  1844,  to 
relinquish  and  give  up  the  same  piece  of  land  to  Mr.  and  Mrs. 
Brown  (they  retaining  the  purchase-money),  but  under  an  agree- 
ment that  they,  Mr.  and  Mrs.  Brown,  should  give  and  grant  the 
same  piece  of  ground  to  William  Marshall  Burt   and  Charles 
Stewart,  parties  of  the  third  part  to  the  deed  of  1844;   and, 
accordingly,  by  the  deed  of  1844,  Mr.  and  Mrs.  Brown  conveyed 
the  land  to  Burt  and  Stewart,  with  the  privity  of  the  trustees  under 
the  deed  of  1882,  professedly  discharged  from  all  the  trusts  of  that 
deed.    Mr.  and  Mrs.  Brown  are  not  before  the  Court  claiming  the 
property,  on  the  ground  of  the  provisions  of  the  Statute  of  Mortmain 
not  having  been  complied  with;   it  is  therefore  unnecessary  to 
consider  what  might  have  been  the  result  of  such  a  claim  by  the 
vendor,  he  also  claiming  the  purchase-money.    The  parties  litigant 
are  those  who  claim  under  the  deed  of  1882,  and  those  who  claim 
under  the  deed  of  1844 ;  that  is  to  say,  the  dispute  is,  whether 
the  trustees  of  the  deed  of  1882  could  not  only  repudiate  their 
trust,  but  by  so  doing  could  create  new  and  adverse  interests  in 
other  parties;  and  whether  such  other  parties,  so  deriving  title 
through  such  breach  of  trust,  can  be  heard  to  claim  the  property 
for  themselves,  or  for  any  other  interest  which  they  may  have 
created.    The  rules  and  principles  of  equity  negative  the  possibility 
of  any  such  claim  being  supported;  and  for  that  purpose  it  is 
immaterial  whether  the  trustees  of  the  deed  of  1882  had  or  had 
not  any  valid  title  or  legal  interest  in  the  land.    Whatever  interest 
existed,  either  in  the  money  or  in  the  land,  was  vested  in  them, 
upon  trusts  which  they  were  bound,  as  far  as  possible,  to  perform 
and  give  effect  to ;  and  every  person  taking  any  such  interest  from 
or  through  their  instrumentality  ^became  as  much  bound  by  such      [  *20i  ] 
duties  and  trusts  as  they  were  themselves.    The  full  knowledge  of 
such  trusts  being  proved  and  admitted  by  the  deed  of  1844,  I  lay 
aside  all  consideration  of  the  Statute  of  Mortmain.    If  the  deed  of 
1844  was  effectual  for  vesting  the  legal  estate  in  Burt  and  Stewart, 
and  they  were  affected  by  the  trusts  of  the  deed  of  1882,  the 
original  defect  was  cured ;  and  if  the  deed  was  not  effectual,  the 
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A.-G.  defect  cannot  be  set  np  by  the  trustees,  or  those  who  claim  under 
MuNBo.  them,  agamst  their  cestuis  que  trustent.  A  trustee  cannot  dispute 
the  title  of  his  cestuis  que  trustent ;  for  as,  between  them,  no  question 
of  title  can  arise ;  and  those  are  the  only  parties  to  the  suit. 

The  decree,  therefore,  in  declaring  the  right  of  those  who  claim 
under  the  deed  of  1882,  as  against  all  those  who  claim  under  the 
deed  of  1844,  is,  I  think,  correct  upon  the  most  simple  and 
established  principles  of  equity. 

The  other  question  is,  what  are  the  trusts  of  the  deed  of  1832,  as 
against  the  appellant  Mr.  Munro,  and  has  he,  or  has  he  not,  acted 
contrary  to  such  trusts  ?  This  is  a  question  of  fact,  and,  it  appears 
to  me,  as  free  from  doubt  as  is  the  other,  which  is  a  question  of 
law.  The  deed  of  April,  1882,  is  clear  and  explicit.  The  minister 
is  to  "  belong  to,  and  to  be  in  full  communion  with,  the  Established 
Church  of  Scotland ;  "  he  must  be  admitted  by  the  Presbytery  of 
Edinburgh, — the  Moderator  of  that  Presbytery,  the  senior  professor 
of  divinity  of  the  University  of  Edinburgh,  and  the  procurator  of 
the  Church  of  Scotland,  and  the  principal  clerk  of  the  Greneral 
Assembly  of  the  Church  are  to  be  referees  in  case  of  dispute ;  and 
he  is  to  be  subject  and  liable  to  deprivation  by  the  sentence  of  the 
Ecclesiastical  Courts  of  Scotland.  The  building  is  declared  to  be 
appropriated  to  the  use  of  a  congregation  ''  belonging  to  the  Estab- 
lished Church  of  Scotland,"  and  the  worship  is  to  be  performed  by 
a  minister  ''  in  full  communion  with  the  said  Church ; "  and  the 
rules  for  that  purpose  are  declared  to  be  unalterable  and  incapable 
[  *202  ]  of  being  altered  or  varied  by  *the  managing  trustees,  with  or 
without  the  concurrence  of  the  congregation  or  any  number  of  them. 

Such  being  the  provisions  of  this  deed,  it  is  quite  immaterial  for 
the  purpose  of  this  cause  to  consider  the  various  matters  which 
have  been  discussed  as  to  the  conduct  of  those  who  have  seceded 
from  the  Established  Church,  or  those  who  have  continued  members 
of  the  Established  Church,  whether  the  former  or  the  latter  have 
seceded  from  the  true  principles  and  practice  of  the  Established 
Church,  or  who  have  been  the  cause  of  the  unfortunate  separation 
which  has  taken  place. 

Those  who  were  interested  in  the  establishment  of  the  church 
by  the  deed  of  1882,  had  an  undoubted  right  to  stipulate,  as 
between  themselves,  that  the  Established  Church  of  Scotland 
should  be  their  model  and  guide,  and  that  their  ministers  should 
be  in  full  communion  with  that  Church ;  and  so  long  as  there  are 
any  persons  claiming  the  benefit  of  such  trusts,  the  Court  is  bound 


A.-O. 
t, 

MUNRO. 
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to  secare  and  enforce  the  due  performance  of  them.  Does,  then, 
Mr.  Monro  contend  that  he  is  in  full  communion  with  the  present 
Established  Church  of  Scotland ;  and  what  is  the  evidence  upon 
that  point?  The  Yicb-Chancellob,  in  his  judgment,  has  gone  very 
folly  into  this  part  of  the  case,  which  makes  it  unnecQssary  for  me 
to  do  so.  Mr.  Munro  does  not,  so  far  as  I  can  find,  anywhere 
assert  the  affirmative;  and  the  transactions  to  which  he  was  a 
party  prove,  I  think,  the  negative.  As  far  as  he  is  personally 
coneemed,  he  had  a  perfect  right  to  adopt  that  course ;  but  if  that 
course  be  inconsistent  with  the  trusts  of  the  deed  of  1832,  he  must 
follow  the  example  of  those  eminent  and  conscientious  ministers  of 
Scotland  who  have  proved  their  sincerity  by  the  sacrifice  of  their 
benefices.  In  this  Court  we  have  only  to  do  with  the  rights  and 
interests  connected  with  the  property  in  question ;  and  I  cannot 
hesitate  to  pronounce,  in  my  opinion,  that  the  position  in  which 
Mr.  Munro  has  placed  himself  with  respect  to  the  actual  Established 
Church  of  Scotland,  is  *not  conformable  to  what  was  required  of  [  *203  ] 
a  minister  of  the  chapel  by  the  deed  of  1832 ;  and  therefore,  this 
pari  of  the  decree,  I  think,  is  correct. 

The  decree  contains  a  declaration  that  is  to  be  without  prejudice 
to  any  further  suit  asserting  a  title  paramount  to  the  deed  of  1832. 
This  appears  to  me  to  be  unnecessary.  So  far  as  the  decree  makes 
the  property  in  the  hands  of  any  of  the  defendants  subject  to  the 
trusts  of  the  deed  of  the  4th  April,  1832,  it  ought,  as  between 
the  parties  to  the  suit,  to  be  binding ;  but  beyond  that,  it  will  not 
be  operative.  I  propose,  therefore,  to  strike  out  that  part  of  the 
decree ;  bat  that  will  not  affect  the  liability  of  the  appellants  to 
costs.  I  therefore,  with  this  alteration,  affirm  the  decree,  with 
costs  to  be  paid  by  the  appellants. 


HOBHOUSE  V.  HOLLCOMBE.  ms. 

I^ib.  14. 
(2  De  G.  &  Sm.  208.)  March  9. 

On  a  motion  that  tenants  may  attorn  and  pay  their  arrears  of  rent  to  a       knioht 
receiver,  it  is  not  the  course  of  the  Court  to  order  the  tenants  to  pay  the  Bbuoe,  V.-C 
costs  of  the  motion.  r  20s  ' 

Mh.  G,  L.  RrssELL  moved  that  three  tenants,  named  Addison, 
Hawkins,  and  James,  who  held  a  portion  of  the  lands  in  question  in 
the  cause,  might  be  ordered  to  attorn  to  the  receiver,  and  pay  to 
him  their  arrears  of  rent. 
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[r-b. 


floBHousB        By  the  decree,  made  on  November  19,  1847,  the  receiver  had 

HoLLcoMBK.    ^^Q^  appointed,  with  the  usual  directions. 

On  February  4,  1848,  notice  was  served  on  the  tenants,  requiring 
them  to  attorn.  They  objected,  on  the  ground  that  an  action  had 
been  brought  against  them  in  May,  1846,  to  recover  the  rent,  and 
was  still  pending;  and  they  urged,  that,  if  the  action  were  suc- 
cessful, they  would,  by  attorning,  subject  themselves  to  pay  the 
arrears  twice  over. 

Mr.  Smythe,  for  one  of  the  tenants,  opposed  the  motion. 

The  motion  was  ordered  to  stand  over  till  the  action  had  been 
tried. 

The  action  was  tried  on  February  26,  and  the  plaintiffs  in  the 
action  were  nonsuited. 

The  motion  now  came  on  to  be  disposed  of,  and  the  only  question 
discussed  was  as  to  costs. 

The  Vicb-Chancellor,  after  consulting  the  Registrar,  said,  that, 
on  a  motion  for  tenants  to  attorn,  it  was  not  the  course  of  the 
Court  to  give  costs  against  them ;  and  his  Honour  made  the  order, 
without  costs. 


1848. 
March  3. 

Kniqht 
Bbdob,  V.-C. 

[216] 


HINCHLIFFE  v.  WESTWOOD. 

(2  De  G.  &  Sm.  216—218;  S.  C.  17  L.  J.  Ch.  167 ;  12  Jur.  618.) 

Eeversionary  bequest  to  the  testator's  sons  by  name ;  and  in  case  of  the 
decease  of  all,  or  any  of  them,  in  the  lifetime  of  the  tenant  for  life,  to  their 
legal  personal  representatives :  Held,  to  take  effect  in  favour  of  their 
executors,  and  not  in  favour  of  their  next  of  kin,  although  the  words 
*'  executors  and  administrators  "  occurred  in  other  parts  of  the  will. 

Thomas  Westwood,  by  his  will,  dated  the  4th  day  of  March, 
1827,  bequeathed  to  trustees,  their  executors  and  administrators, 
the  sum  of  1,000Z.  out  of  his  personal  estate,  upon  trust  that  they, 
or  the  survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  should,  as  soon  as  conveniently  might  be 
after  his  decease,  put  and  place  the  same  out  at  interest,  either  on 
Government  or  real  security,  and  pay  the  interest,  dividends,  and 
proceeds  thereof  from  time  to  time,  as  the  same  should  be  received, 
into  the  proper  hands  of  his  daughter,  Mary  Westwood,  for  her 
natural  life,  and  that  her  receipt  should  be  a  good  discharge  for  the 
same  ;  and  after  her  decease,  in  case  she  should  leave  any  child  or 
children,  lawfully  begotten,  upon  trust  to  call  in,  and  pay  and 
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ivide  the  said  sum  of  1,000?.  unto  and  equally  between  and  Hinchltppk 
amongst  all  and  every  such  child  and  children,  if  more  than  one,  wbstwood. 
in  equal  shares  and  proportions,  and  if  but  one,  then  to  such  one 
child,  at  the  respective  ages  of  twenty-one  years ;  and  to  pay  and 
apply  the  interest  in  the  meantime  towards  their  maintenance  and 
support.  But  in  case  his  said  daughter  Mary  Westwood  should 
depart  this  life  without  leaving  any  issue,  then  upon  further  trust, 
that  his  said  trustees,  and  the  survivors  or  survivor  of  them,  and 
the  executors  and  administrators  of  such  survivor,  should  pay  and 
divide  the  said  sum  of  1,000Z.  equally  between  and  amongst  the 
testator's  sons,  Thomas  Westwood,  Bichard  Westwood  and  John 
Westwood,  share  and  share  alike ;  and  in  case  of  the  decease  of  all 
or  any  of  his  said  sons  in  the  lifetime  of  his  said  daughter  Mary 
Westwood,  then  he  gave  or  bequeathed  the  share  or  shares  to  become 
due  upon  the  contingency  aforesaid  of  him  or  them  so  dying,  to  his 
or  their  legal  personal  representative  or  representatives. 

The  testator  died  on  the  28th  of  June,  1829,  and  his  will  was 
proved  by  the  trustees,  who  were  also  executors. 

Mary  Westwood,  the  testator's  daughter,  the  tenant  for  life  of  the       [  ^17  ] 
fund,  died  in  March,  1846,  without  having  had  any  issue. 

Thomas  Westwood,  the  son,  survived  her. 

The  two  other  legatees  in  remainder  died  in  her  lifetime — Bichard 
in  March,  1846,  and  John  in  December,  1842  -  and  both  of  them 
having  made  wills,  which  had  been  duly  proved. 

The  executors  of  Bichard  and  John  claimed  tlieir  shares  of  the 
legacy  of  1,000/. ;  but  their  next  of  kin  having  also  claimed  those 
shares,  the  trustees  instituted  this  suit  to  have  the  opinion  of  the 
Court  on  the  construction  of  the  original  will. 

Mr.  De  Oex,  for  the  trustees,  said  that  conflicting  opinions  had 
been  given  on  the  point. 

Mi\  Metcalfe^  for  the  next  of  kin,  [cited  Cotton  v.  Cotton  (i), 
Walter  v.  Makin{2),  and  other  cases]. 

Mr.  Daniel^  for  the  executors,  cited  P^ice  v.  Strange  (3),  Smith 
V.  Bameby{4^),  [and  other  cases]. 

Mr.  Schomherg  was  for  other  defendants. 
Mr.  Craig  appeared  for  another  defendant. 

(1)  60  R.  E.  99  (2  Beav.  67).  (3)  22  R.  R.  226  (6  Modd.  159). 

(2)  50  E.  E.  101  (6  Sim.  1-18).  (4)  70  E.  E.  376  (2  Coll.  728). 
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[B.B. 


HiKOHLIFFB 
t, 

Wkstwood. 


[  •218  ] 


The  Vice-Chancellor  said,  that  the  only  plausible  argument  in 
favour  of  the  next  of  kin  was,  that  the  other  construction  contended 
for  rendered  the  clause  giving  the  legacy  ovet  inoperative.  That 
consideration,  however,  was  not  sufficient  to  control  or  displace  the 
plain  and  proper  meaning  of  the  words,  "  legal  personal  representa- 
tives." There  was  not  only  the  word  "legal,"  but  the  word 
''  personal  '*  ^also.  The  costs  must  come  out  of  the  fund,  as  it 
appeared  that  the  residuary  estate  had  been  distributed  (i). 


1848. 
March  S. 
July  7. 

Eniqht 
Bruce,  V.-C. 

[218] 


[220] 


In  re  The  WEST  HAM  CHAEITIES ;  and   In  ke 
52  GEO.  III.  c.  101,  AND  8  &  9  VICT.  c.  70. 

(2  De  G.  &  Sm.  218—223 ;  S.  C.  17  L.  J.  Oh.  441 ;  12  Jur.  783.) 

Under  the  8  &  9  Vict.  c.  70,  empowering  the  Court  of  Chancery,  where 
the  Commissioners  for  Building  Churches  have  divided  a  parish  into  districtB, 
to  apportion  charitable  gifts  made  for  the  use  of  the  parish :  Held,  that  the 
Court  is  bound  to  act  if  called  on,  although  no  complaint  is  made  of  the 
mode  in  which  the  distribution  of  the  gifts  has  been  made  since  the  division 
into  districts :  Held,  also  that,  under  the  above  Act,  and  the  52  G«o.  III. 
c.  101,  or  one  of  them,  the  Court  has  jurisdiction  to  apportion  gifts  made 
specifically  to  a  particular  division  of  a  parish,  part  of  whidi  has  been  formed 
into  a  chapeh'y  district. 

By  consent  the  Coijrt,  instead  of  directing  a  reference,  allowed  a  petition 
for  apportionment  to  stand  over,  for  the  parties  to  propose  a  scheme. 

Two  schemes  being  thereupon  proposed,  one  of  apportionment  aooording 
to  the  gross  population  of  the  districts,  the  other  according  to  the  popula- 
tion including  only  occupiers  of  houses  of  the  annual  value  of  15/.  and 
under,  the  Court  adopted  the  apportionment  according  to  the  gross 
population. 

This  was  the  petition  of  the  minister  and  chapelwardens  of  the 
chapelry  district  of  St.  John's,  Stratford,  for  the  apportionment  of 
certain  charitable  gifts  for  the  benefit  of  the  poor,  under  the  8  &  9 
Vict.  c.  70.    *    *    * 

The  following  were  the  circumstances  of  the  case,  as  they 
appeared  from  the  statements  of  the  petition,  which  were  not 
controverted : 

The  parish  of  West  Ham,  in  Essex,  was  anciently  divided  into 
three  districts  or  divisions,  called  Stratford  Ward,  Plaistow  Ward, 


(1)  See  Walker  v.  Marquis  of  Camden, 
80  E.  R.  (16  Sim.  329),  where,  as  in 
Walter  v.  Makin,  cited  above,  the  use 
of  the  words  '*  executors  or  adminis- 
trators," in  other  parts  of  the  will, 
were  held  sufficient  to  control  the 
me&ning  of  the  words  **  legal  repre- 


sentatives," and  to  show  that  thex 
must  be  taken  to  mean  **next  oi 
kin."  The  employment  of  the  wotd 
"personal,"  in  the  principal  case. 
seems  to  constitute  the  distinction 
between  the  cases. 
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and  Church  Street  Ward.    There  was  in  the  parish  only  one  church,        In  re 
which  was  sitaate  in  Church  Street  Ward.  Chabitibs, 

There  had  been,  from  time  to  time,  devised  and  bequeathed  for 
the  benefit  of  the  poor,  various  rent-charges,  sums  of  money,  and 
pieces  of  land.  Some  of  these  had  been  given  for  the  benefit  of  the 
poor  of  the  parish  generally,  others  for  the  benefit  of  the  poor  of  the 
different  wards. 

In  1830  a  church  dedicated  to  St.  Mary  was  built  in  Plaistow 
Ward,  and  a  district,  consisting  of  Plaistow  Ward,  was  assigned  to 
it  by  the  Commissioners  under  the  Acts. 

In  1834  a  church  dedicated  to  St.  John  was  built  in  Stratford 
Ward,  and  a  district,  consisting  of  a  part  of  Stratford  Ward,  was 
assigned  to  it  by  the  Commissioners. 

The  petition  prayed  that  the  gifts  made  to  the  parish  of  West 
Ham  might  be  apportioned  between  the  chapelry  district  of  St. 
John,  Stratford,  and  the  remaining  part  of  the  parish ;  and  that 
the  gifts  made  to  Stratford  Ward  might  be  apportioned  between 
the  chapelry  district  of  that  ward  and  the  remaining  part  of  the 
ward. 

Mr.  Wigram  and  Mr.  B.  L.  Chapman  supported  the  petition. 

Mr.  Bacon  and  Mr.  J.  Baily^  for  the  vicar  of  the  parish  and 
some  of  the  parishionere,  submitted,  that,  as  the  petition  *did  not  [  *22i  ] 
contain  any  complaint  as  to  the  mode  in  which  the  charities  had 
been  distributed  and  administered,  no  case  was  made  for  the 
interference  of  the  Court,  the  only  result  of  which  would  be  to 
accomplish,  at  a  great  expense  and  loss  to  the  charities,  what  might 
be  better  settled  by  the  parishioners  themselves,  especially  as  the 
petition  did  not  allege  that  there  had  been  any  difference  among 
them,  or  any  difficulty  in  the  case. 

Thb  Vicv-Chancellob  : 

I  will  take  it  for  granted  that  there  are  the  best  intentions  on  all 
sides  in  this  matter,  and  that  the  charity  property  has  been  duly 
administered,  and  that  it  is  the  wish  of  all  parties  that  the  same 
shall  be  properly  administered.  But  I  think,  that,  under  the  Acts, 
I  have  no  alternative ;  and  that,  if  I  am  called  upon  to  make  an 
order,  I  must  direct  a  reference  to  the  Master.  The  reference,  if 
directed,  will  be  to  the  following  effect : 

"Let   the  Master   inquire  whether  there   are  any  and    what 
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Inie  charitable  devisee,  bequests,  or  gifts,  that  have  been  made  and 
CHABIT1K8.  given  for  the  use  of  the  poor  of  the  parish  of  West  Ham,  and 
\(rhether  it  is  fit  and  proper,  having  regard  to  the  stat«  of  the 
parish,  that  such  devises,  bequests,  or  gifts  should  be  apportioned 
between  the  district  of  St.  John's  and  the  remaining  part  of  the 
parish,  under  the  statute;  and,  in  that  case,  to  approve  of  a  scheme 
for  such  apportionment." 

It  appears  to  me,  however,  that  it  would  be  much  better  tliat  the 
parish  should  make  a  scheme  for  themselves.  The  clergyman  and 
some  laymen  of  the  parish  might  meet  together,  and  settle  a  scheme 
better  than  it  could  be  done  in  the  Master's  office.  If  this  shall  be 
done,  I  will  do  all  in  my  power  to  facilitate  the  arrangement ;  and 
if  any  questions  shall  arise  in  the  discussion,  of  a  tangible  nature, 
[  *222  ]  J  xvill  try  to  dispose  of  them  when  the  petition  next  comes  on.  *I 
think  that  the  petition  ought  to  headed.  In  the  Matter  of  Sir 
Samuel  Bomilly's  Act,'  as  well  as  In  the  Matter  of  the  8  Je  9  of  the 
Queen. 

July  7.  The  petition  came  on  again,  the  parties  having  in  the  meantime 

proposed  two  diflferent  schemes,  which  were  now  submitted  to  the 
Court.  The  petition  had  been  amended  by  adding  to  its  title  as 
suggested  by  his  Honour. 

One  of  these  schemes  was  an  apportionment  according  to  the 
relative  population  of  the  districts  and  the  remaining  part  of  the 
parish.  The  other  scheme  apportioned  the  gifts  according  to 
the  number  of  persons  residing  in  houses  rated  at  15Z.  and  under, 
and  not  rated  at  all,  and  excluding  from  the  reckoning  the  portion 
of  the  population  living  in  houses  rated  at  a  higher  amount  than 
151.  a  year.  The  difference  in  result  of  the  two  schemes  was  very 
trifling ;  the  scheme  made  on  the  principle  of  the  gross  population 
giving  to  St.  John's  district  parish  Is.  B^d.  in  the  pound,  and  tha: 
on  the  principle  of  the  reduced  population  giving  it  Is.  3^d.  in  the 
pound. 

Mr.  Wigram  and  Mr.  B.  L.  Chapman^  for  the  petition,  argued, 
in  favour  of  the  apportionment  of  the  gifts,  the  scheme  according  to 
the  total  population.  They  also  contended  that  the  gifts  made  to 
the  Stratford  Ward  might,  under  the  8  &  9  Vict.  c.  70,  or  under  the 
combined  operation  of  that  Act  and  the  52  Geo.  III.  c.  101  (Sir 
Samuel  Eomilly's  Act),  be  apportioned  between  the  district  formed 
out  of  that  ward  and  the  remainder  of  the   ward,  although  the 
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former  Act  did  not  in  terms  provide  for  the  case  of  gifts  to  a        in  re 
division  of  a  parish.  CuTurm. 

Mr.  Bacon  and  Mr.  J.  Baily^  for  the  vicar  and  churchwardens 
of  the  parish,  argued  that  the  apportionment  ought  to  be  made 
according  to  the  population,  excluding  the  more  opulent  inhabitants 
from  the  reckoning ;  and  that  the  apportionment  ought  to  be  con- 
fined to  the  gifts  to  the  entire  parish,  inasmuch  as  the  Acts  gave 
the  Court  no  *  jurisdiction  over  the  gifts  to  a  portion  of  the  parish  [  *223  ] 
for  the  purposes  of  the  petition.  They  also  submitted  that  no  costs 
ought  to  be  given  out  of  the  charity  funds. 

Mr.  Russell  and  Mr.  Rogers  appeared  for  the  minister  and 
chapelwardens  of  St«  Mary's,  Plaistow. 

Tab  Vicb-Chancbllor  : 

I  think  it  best  to  adopt,  and  shall  accordingly  adopt,  the  scheme 
prepared  on  the  principle  of  the  gross  population ;  but  the  order  on 
the  petition  must  be  confined  simply  to  the  division  of  the  gifts,  and 
nothing  must  be  inserted  in  it  about  the  population,  or  the  principle 
on  which  the  division  has  been  made.  I  think  that  an  apportion- 
ment may  be  made,  under  the  two  Acts,  of  the  gifts  in  favour  of 
Stratford  Ward  between  the  district  chapelry  of  St.  John's  and  the 
remainder  of  Stratford  Ward;  and  that  the  district  chapelry  at 
Plaistow  should  have  the  gifts  made  in  favour  of  Plaistow  Ward. 

With  regard  to  the  costs,  I  think  the  petition  a  proper  and 
necessary  one,  and  that  the  costs  of  all  parties  must  be  paid  out  of 
the  income  of  the  charity  funds. 


VOLANS  V.  CAKE.  i848. 


(2  De  G.  &  Sm.  242 ;  S.  C.  12  Jur.  643.) 


JUanh  18. 


This  branch  of  the  Court  has  jurisdiction  to  order  the  income  of  the       Kniqht 
fortune  of  an  infant  resident  abroad  and  there  found  a  lunatic,  to  be  applied    ^^^^e,  V.-C. 
for  his  benefit,  without  the  petition  being  heard  by  the  Lord  Chancellob.         [  242  ] 

On  this  cause  coming  on  upon  further  directions,  it  appeared  from 
the  Master's  report,  that  one  of  the  infant  plaintiffs,  who  was 
entitled  to  a  share  in  certain  trust  funds  in  Court  in  the  cause,  was 
then,  and  had  been  from  his  birth,  a  lunatic  and  of  unsound  mind ; 
that  he  was  resident  in  the  United  States  of  America  ;  and  that  a 
commission    de  lunatico    inquirendo  had    been   duly   issued    and 
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[B.B. 


voLANs  executed  according  to  the  laws  of  the  United  States,  under  which  he 
Carb.  was,  on  the  9th  day  of  May,  1846,  duly  found  a  lunatic ;  and  that 
Sarah  Yolans,  his  mother,  and  one  Benjamin  Wheater,  of  Oswe- 
gatchie,  in  the  county  of  St.  Lawrence,  in  the  State  of  New  York, 
were  duly  appointed  committees  of  his  person  and  estate,  but  that 
no  commission  had  been  issued  against  him  in  England. 

The  question  was,  whether  this  branch  of  the  Court  could  make 
any  order  as  to  the  share  of  the  lunatic,  or  whether  it  must  be  paid 
to  a  separate  account,  and  a  petition  heard  by  the  Lord  Chancellor 
upon  the  subject  of  its  application,  for  the  lunatic*s  benefit. 

Mj\  T.  H.  Terrell  submitted,  that,  as  no  commission  had  issued 

in  England,  there  was  no  occasion  to  apply  to  the  Lord  Chancellor. 

« 

The  Yige-Ghancbllob  said,  he  had  no  doubt  of  this  branch  of  the 
Court  to  which  the  cause  was  attached,  having  jurisdiction  to  direct 
at  once  the  dividends  of  the  lunatic's  share  to  be  paid  to  his  mother, 
on  her  undertaking  to  apply  them  for  the  benefit  and  support  of 
the  lunatic ;  and  his  Honour  made  an  order  accordingly,  the  Master 
having  found  by  his  report  that  the  mother  was  unable  to  maintain 
and  educate  her  children  in  a  manner  suitable  to  their  fortunes, 
and  that  the  whole  income  ought  to  be  paid  to  her  for  that  pm-pose. 


1848. 
Afaroh  25. 

Eniout 
Bbucb,  V.-C. 

[243] 


MUSKET  V.   CLIFFE. 

(2  De  G.  &  Sm.  243—244 ;  S.  0.  17  L.  J.  Ch.  269 ;  12  Jup.  739.) 

A  testator  mortgaged  a  mine  as  a  collateral  Becuritj  for  a  debt  of  two  of 
his  sons,  and  took  from  them  a  bond  as  a  counter  security.  He  af ter«rmn3» 
devised  the  mine  to  one  of  the  sons,  and  directed  his  executors  to  pay  out 
of  his  residuary  estate  his  debts,  and  particularly  the  sums  charged  on  the 
mine  :  Held,  that  thereby  the  testator  intended  to  giye  to  the  two  sons  the 
amount  of  the  mortgage-debt. 

This  was  a  suit  for  the  administration  of  the  estate  of  a  testator 
named  David  Musket.  During  the  testator's  lifetime  two  of  his 
sons,  Bobert  Musket  and  David  Musket  the  younger,  executed  a 
mortgage  to  Messrs.  Bailey  &  Co.,  bankers  at  Monmouth,  to  secun: 
540{.,  with  further  advances  not  exceeding  2,500Z.  At  the  same 
time  the  testator,  as  surety  for  them,  executed  a  mortgage  of  a 
mine  belonging  to  him,  called  the  Oakwood  Lower  Level,  to  the 
bankers,  as  a  further  security,  and  took  from  the  two  sons  a  bond 
of  indemnity.  Afterwards  the  te&tator  by  his  will,  dated  April  ITtb. 
1847,  devised  the  Oakwood  Lower  Level  to  Bobert,  and  after  other 
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devises  and  bequests  gave  his  residaary  estate  to  his  executors,  in 
trust  to  pay  his  debts,  and  in  particular  the  sums  which  might 
become  charged  upon  or  payable  out  of  the  property  thereinbefore 
devised  to  Robert  under  the  mortgage  of  that  property ;  and  after 
payment  thereof,  and  of  the  legacies  given  by  the  will,  to  pay  four 
ninths  of  the  residue  to  William,  two  ninths  to  David,  and  three 
ninths  to  Robert. 

Mr.  Wigram  and  Mr.  Heherden,  for  David,  contended,  that,  by 
the  terms  of  this  will,  the  father  had  taken  the  debt  of  his  sons 
on  himself. 

Mr.  Russell  and  Mr.  B.  L,  Chapman,  for  some  of  the  residuary 
legatees,  contended,  that  the  testator  did  not  intend,  by  the  above- 
mentioned  clause,  to  give  any  benefit  to  Robert  or  David. 

Mr.  Bacon,  Mr.  Stinton,  and  Mr.  Hall,  for  other  parties. 

The  Yice-Ghancellob  said,  his  impression  was,  that  he  '''should 
more  probably  effect  the  testator's  intention  by  deciding  for  the 
plaintiff  David  than  against  him,  and  he  would,  therefore,  hold  that 
the  testator  intended  a  gift.  This  must  be  considered  his  decision, 
unless  he  mentioned  the  case  again. 

The  case  was  not  afterwards  mentioned. 


Mdskbt 

r. 
Cltffb. 


[•244] 


GARRETT  v.  WILKINSON. 

(2  De  G.  &  Sm.  244—246.) 

A  son  acted  as  his  mother*s  solicitor,  and,  with  her  oonsent,  lent  2,500/. 
belonging  to  her,  with  other  money,  upon  a  bond  conditioned  for  payment 
to  himself  absolutely,  of  the  amount  thereby  secured,  without  any  declara- 
tion of  trust,  except  a  memorandum,  whereby  the  son  acknowledged  that 
he  held  2,500/.,  and  undertook  to  pay  the  interest  thereof  to  the  mother 
during  life.  The  son  died  in  his  mother's  lifetime,  and  his  executors 
claimed  the  principal  sum,  subject  to  a  life-interest  in  the  mother,  as  a 
gift  from  her  to  the  son :  Held,  that  the  relation  of  solicitor  and  client, 
subsisting  between  the  son  and  mother,  excluded  the  ordinary  presumption 
in  favour  of  the  transaction  being  a  gift,  and  threw  the  burden  of  proof 
upon  the  executors ;  and  the  evidence  being  insufficient  to  establish  their 
case,  the  Coubt  declared  the  son's  executors  to  be  merely  trustees  for  the 
mother. 

The  plaintiff  was  one  of  the  execators  of  a  solicitor  named 
Frederick  Wilkinson,  who  in  his  lifetime  had  the  management  of 
the  pecuniary  affairs  of  his  mother]  Mrs.  Susannah  Wilkinson,  and 
his  aunt  Miss  Mary  Sparrow,  two  of  the^defendants  • 


1848. 
March  27. 

Knioht 
Bruce,  V.-O. 

[244] 
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Garrett  On  the  6th  day  of  April,  1842,  Mr.  Wilkinson,  with  the  consent 

Wilkinson.  ^^  ^^^  mother  and  aunt,  advanced  to  Mr.  Ralph  8neyd,  a  large 
landed  proprietor  in  Stafifbrdshire,  9,000Z.,  oat  of  monies  in  his 
hands  belonging  to  his  mother  and  aunt,  of  which  6,500/.  belonged 
to  Miss  Sparrow,  and  2,600Z.  to  Mrs.  Wilkinson.  Mr.  Wilkinson, 
with  the  consent  of  his  mother  and  aunt,  prepared  the  bond,  making 
himself  the  obligee,  and  handed  it  to  his  mother  and  aunt,  with 
the  following  two  memoranda : 

''I  hereby  acknowledge  that  I  hold  the  sum  of  6,500Z.  in  mj 
hands,  the  interest  of  which  I  undertake  to  pay  Miss  Sparrow  during 

her  life. 

''Frederick  Wilkinson. 
"  April  6th,  1848." 

[  245  ]  "  I  hereby  acknowledge  that  I  hold  the  sum  of  2,600Z.,  and  I 

undertake  to  pay  the  interest  thereof  to  Mrs.  Wilkinson  daring 
her  life. 

"Frederick  Wilkinson. 
"  Newcastle,  6th  April,  1848." 

The  interest  was  paid  to  Mrs.  Wilkinson  and  Miss  Sparrow, 
through  Mr.  Wilkinson,  during  his  life. 

Mr.  Wilkinson  died  on  the  8th  day  of  July,  1845,  having  appointed 
the  plaintiff  and  Mr.  Arthur  Henry  Welsh,  another  defendant,  his 
executors.  Some  of  the  persons  beneficially  entitled  under  the  will 
were  infants.  The  plaintiff  sought  by  his  bill  that  the  defendants, 
the  testator's  mother  and  the  aunt,  might  be  ordered  to  deliver  up 
the  bond,  and  that  the  rights  of  all  parties  might  be  ascertained  and 
declared.  The  co-executor  was  made  a  defendant  in  order  that  he 
might  be  examined  as  a  witness  to  prove  some  admissions  stated  to 
have  been  made  in  his  presence  by  Mrs.  Wilkinson  and  Miss 
Sparrow  shortly  after  the  death  of  Mr.  Wilkinson,  to  the  effect  that 
the  bond  was  taken  in  the  name  of  Mr.  Wilkinson,  and  the 
memoranda  taken  from  him  to  pay  the  interest  during  the 
respective  lives  of  his  mother  and  aunt,  for  the  purpose  of  making 
a  gift  of  the  money  to  him  after  their  deaths,  and  saving  the 
probate  and  legacy  duty.  The  defendants  Mrs.  Wilkinson  and 
Miss  Sparrow,  each  of  whom  had  been  examined  on  behalf  of  the 
other,  however  denied  having  made  any  such  admissions. 

Mr.  Russell  and  Mr.  Martindale  were  for  the  plaintiff. 

Mr.  Bacon  tod  Mr.  Bevir,\{or  the  mother. 
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Mr.  Wigrani  and  Mr.  Pitman^  for  the  aunt.  Oabrktt 


V. 


The  Vicb-Chancellor  :  ^^2467''* 

As  regards  the  alleged  gift  from  Mr.  Wilkinson'siikant,  the  harden 
of  proof  is  upon  him  to  show  that  it  was  a  gift.  Between  father 
and  son,  and  probably  also  between  mother  and  son,  the  general 
rule  is  the  other  way,  and  throws  the  burden  of  proof  on  the  party 
denying  the  fact  of  gift.  Here,  however,  the  very  particular  position 
in  which  the  son  stood  towards  his  mother  neutralises  or  prevents 
the  application  of  the  general  rule,  in  my  judgment.  Looking  at 
this  particular  case,  and  at  the  situation  in  which  the  defendant  (i) 
stood  with  regard  to  his  mother  as  well  as  his  aunt,  I  think  that  the 
burden  lies  on  those  who  assert  the  existence  of  a  gift,  to  prove  it. 
And,  in  my  opinion,  the  evidence  falls  short  of  establishing  this 
fact.  I  therefore  think  it  incumbent  on  the  Court  to  say  that 
Mr.  Wilkinson  was  wholly  and  merely  a  trustee. 


EDWAED8  V.  SALOWAY.  ms. 

(2  De  G.  &  Sm.  248—251 ;  17  L.  J.  Ch.  329 ;  12  Jur.  493 ;  affd.  2  Ph.  625.)  ^I!_^  * 

[Affibmbd  on  appeal,  as  reported  in  2  Ph.  625 ;  see  78  R.  R.  226.]  ^^clTvlc, 

[  248  ] 

KING  V.  CULLEN.  /8«;. 

April  14. 
(2  De  G.  &  Sm.  252—255.)  

Knioht 
A  testator  by  his  will  directed  a  fund  to  be  set  apart  to  answer  an  annuity  bbuck,  V.-C. 
which  he  directed  to  be  paid  to  his  widow.    After  her  death  he  directed  the         r  j-g  i 
fund  to  form  part  of  his  residuary  estate ;  and  he  bequeathed  his  residuary 
estate  to  all  his  children  equally,  to  be  divided  between  them;   with  a 
proviso,  that,  if  any  child  should  die,  either  in  his  lifetime  or  after  his 
decease,  and  before  the  part  or  share  bequeathed  to  such  child  should 
become  a  vested  interest,  without  leaving  issue,  then  such  share  should  go 
to  the  survivors ;  but  in  case  any  child  should  die  leaving  issue,  then  such 
issue  should  take  their  parent's  share :  Held,  that  the  second  branch  of  the 
proviso  must  be  read  in  connection  with  the  first,  and  that  in  both  the 
death  contemplated  was  a  death  before  the  share  vested  in  possession. 

This  was  a  demurrer  filed  for  the  purpose  of  obtaining  the 
decision  of  the  Court  upon  the  construction  of  the  will  of  Richard 
Hart,  the  material  passages  in  which  were  as  follows :  **  I  direct 
that  my  executors  do  and  shall  retain  to  themselves  so  much  money 
out  of  my  real  and  personal  estates  as  will  produce  an  annuity  or 
clear  yearlyj  sum  of  200Z.,  which  said  annuity  or  clear  yearly  sum 

(1)  Sic. 


200  18i8.     CH.     2  DE  G.  &  SM.  252—253.  [b.r. 

Enro  aforesaid  I  do  hereby  give  and  bequeath  to  my  wife  Sarah  Hart  for 
CvhhEs  ^^^  lite.''  "  And  from  and  after  the  decease  of  my  said  wife,  then 
I  direct  that  the  said  annuity  of  2002.,  and  principal  money  or 
securities,  from  which  the  same  shall  or  may  be  produced,  so 
bequeathed  to  her  as  aforesaid  for  her  life,  shall  sink  into  and  form 
part  of  the  residue  of  my  real  and  personal  estate."  *'  And  all  the 
residue  of  my  real  and  personal  property,  whatsoever  and  where* 
soever,  not  hereinbefore  by  me  bequeathed,  I  give,  devise,  and 
bequeath  the  same  unto  all  my  children,  male  or  female,  lawfully 
begotten,  and  unto  the  issue  of  either  of  them  that  may  die  leaving 
lawful  issue,  and  to  their  respective  heirs,  executors,  administrators, 
and  assigns,  equally  to  be  divided  between  them  share  and  share 
alike ;  and  they  to  take  in  my  said  real  estates  as  tenants  in 
common  and  not  as  joint  tenants :  provided  always,  that  in  case  any 
or  either  of  my  children  shall  happen  to  die,  either  in  my  lifetime 
or  after  my  decease  and  before  the  part  or  share  so  bequeathed  to 
them  as  aforesaid  shall  become  a  vested  interest,  without  leaving 
issue  lawfully  begotten,  then  I  give  and  bequeath  the  part  or  parts, 
share  or  shares  of  such  child  or  children  so  dying  as  aforesaid  unto 
the  survivors  or  survivor  of  my  said  children,  and  unto  their 
respective  heirs,  executors,  administrators,  and  assigns,  in  equal 
shares  as  aforesaid.  And  I  direct,  that  in  case  any  or  either  of  my 
[  •253  ]  said  children  shall  die  leaving  issue  of  his  or  their  body  *or  bodies 
lawfully  begotten,  then  that  the  part  or  parts,  share  or  shares  which 
his,  her,  or  their  father  or  fathers,  mother  or  mothers  respectively 
would  have  been  entitled  to  (if  living)  shall  go  and  be  divided 
among  such  issue  respectively,  and  their  respective  heirs,  executors, 
administrators,  and  assigns ;  and  they  to  take  per  stirpes,  and  not 
per  capita.  And  whereas  I  have  advanced  several  sums  of  money 
to  several  of  my  children  when  married,  for  which  I  have  taken  no 
security,  and  it  being  my  will  and  meaning  that  each  of  my 
children,  male  and  female,  shall  equally  participate  in  all  the  residue 
of  my  property  not  hereinbefore  by  me  specifically  bequeathed,  I 
therefore  direct,  that  my  executors  do  deduct  and  take  from  each  of 
my  following  children's  part  or  parts,  share  or  shares,  as  follows : 
From  Susanna,  the  wife  of  John  Harvey,  the  sum  of  5001. ;  from 
Sarah,  the  wife  of  Jeffrey  Cullen,  the  sum  of  9001. ;  from  Mary,  the 
widow  of  Thomas  Sankey,  200Z. ;  from  Ann,  the  wife  of  Bobert 
Petman,  450i. ;  from  Elizabeth,  the  wife  of  Thomas  Franklyn,  the 
sum  of  200i. ;  from  Margaret,  the  wife  of  George  King,  the  sum  of 
290/.'*    The  testator  died  in  June,  1834,  leaving  him  surviving  his 
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wife  Sarah  Hart  and  twelve  children,  one  of  whom  was  Margaret        Kino 
King,  who  died  in  the  month  of  January,  1886,  leaving  plaintiff     qullbn. 
her  hushand  and  one  child,  namely  Martha  King,  a  defendant, 
who  was  born  on  the  18th  of  March,  1880,  and  no  other  issue  her 
surviving. 

The  plaintiff  had  procured  letters  of  administration  to  his  late 
wife.  Shortly  after  the  death  of  the  testator,  the  executors  and 
trustees  of  his  will,  out  of  the  residue  of  his  estate  remaining  in 
their  hands,  purchased  in  their  names  the  sum  of  6,666Z.  188.  4d. 
Bank  8Z.  per  cent.  Annuities,  as  a  fund  to  secure  the  annuity  of 
200{.  given  to  the  testator's  wife. 

The  testator's  widow  died  in  July,  1847.  All  the  personal  estate 
of  the  testator  (other  than  the  6,666Z.  188.  4e2.  Bank  Annuities)  had 
been  divided  among  the  several  children  *of  the  testator  who  [  •254  ] 
survived  him,  after  making  the  deductions  directed  by  the  will. 
The  plaintiff,  as  the  legal  personal  representative  of  his  late  wife, 
claimed  to  be  entitled  to  one  twelfth  share  of  that  sum  of  stock ; 
but  the  executors  alleged  that  it  was  doubtful  whether,  upon  the 
true  construction  of  the  will,  the  share  of  the  late  Mrs.  King  was 
absolutely  vested,  or  whether  it  was  not  liable  to  be  defeated  by  her 
death,  leaving  issue. 

Mr.  Malins  and  Mr.  Tripp  supported  the  demurrer. 

Mr.  Daniel  appeared  for  the  plaintiff. 

The   Yicb-Ghancbllob,   who,  in    the    course    of    the  argument, 
referred  to  Walker  v.  Sh(yre  (i),  said,  at  its  conclusion  : 

There  is  sufficient  in  the  will  to  persuade  any  one  of  this :  that, 
if  the  particular  event  which  has  occurred  had  been  suggested  to 
the  testator,  he  would  have  provided  for  it  in  a  manner  at  variance 
with  the  claim  made  by  the  plaintiff.  That  circumstance,  however, 
would  not,  of  course,  prevent  the  Court  from  holding,  that,  if  the 
event  is  npt  provided  for,  the  property  must  go  in  a  manner 
different  from  the  mode  in  which  the  testator  would  have  disposed 
of  it,  if  the  event  which  has  occurred  had  been  contemplated 
by  him. 

In  the  case  of  this  particular  will,  I  think,  that,  in  the  passage, 

"  before  the  part  or  share, so  bequeathed  to  them  as  aforesaid,  shall 

become  a  vested  interest,''  the  words  "  vested  interest "  should  be 

construed  to  mean  an  interest  in  possession,  because  the  testator 

(1)  10  R  E.  41  (15  Ves.  122). 
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CULliEV, 
[  •256  ] 


prefaces  the  above  passage  by  the  following  provision :  "  in  case 
either  of  my  children  shall  happen  to  die,  either  in  my  lifetime  or 
after  my  decease ;  "  *and  if  the  word  "  vested "  had  its  ordinary 
signification,  a  child  could  not  die  after  the  testator's  death  before 
his  share  became  a  vested  interest.  Something  beyond  surviving 
the  testator  is  therefore  intended.  Bat  it  is  said  that  the  words  to 
which  I  have  referred  do  not  occur  in  the  clause  which  provides  for 
the  very  event  that  has  happened.  I  think,  however,  that  the  two 
clauses  are  so  connected  together  that  it  is  impossible  to  construe 
one  apart  from  the  other ;  and  I  am  of  opinion  that  the  clause 
which  has  come  into  operation  is  affected  by  the  words  in  the 
preceding  clause.  I  am,  consequently,  of  opinion,  that,  although 
the  husband  of  Mrs.  King  took  absolutely  that  property  which  was 
not  set  apart  for  the  widow's  annuity,  yet,  inasmuch  as,  between  the 
periods  of  the  death  of  the  testator  and  of  the  death  of  his  widow, 
Mrs.  King  died,  leaving  a  child,  the  child  is  entitled  to  her  mother's 
share.     The  demurrer  must,  therefore,  be  allowed. 


1848. 
April  14. 

Knight 
Bruce,  V.-C. 

[  255  ] 


[  •256  ] 


BIRCH  V.   CROPPER. 

(2  De  G.  &  Sm.  255—256.) 

It  was  not  contrary  to  the  practice  of  the  Court  to  appoint  three  trustees 
in  the  place  of  two  nominated  in  a  will  containing  no  power  to  appoint 
new  trustees. 

This  was  a  suit  instituted  on  behalf  of  infant  cestuis  que  trustent, 
under  the  will  of  a  testator  named  Thomas  Downward,  dated 
June  28,  1823,  whereby  he  devised  and  bequeathed  all  his  real 
and  personal  estate  and  effects  to  his  friends  Richard  BuUen  and 
John  Cropper,  their  heirs,  executors,  and  administrators,  and  the 
survivor  of  them,  his  heirs,  executors,  and  administrators,  upon 
trust,  to  permit  his  wife  to  occupy  the  testator's  house,  and,  upon 
trust,  after  her  decease,  to  sell  the  residuary  estate,  and  distribute 
the  proceeds  among  the  testator's  six  daughters,  with  a  ^lause  sub- 
stituting for  any  daughter  dying  during  the  life  of  the  widow  leaving 
issue,  such  issue.  The  plaintiffs  were  the  issue  of  a  daughter  who 
had  so  died,  and  sought  by  their  bill  the  appointment  of  new 
trustees,  there  being  *no  power  for  that  purpose  in  the  will,  and 
Mr.  BuUen  having  died,  and  the  defendant  Mr.  Cropper  being 
desirous  of  relinquishing  the  trusts,  which  had  all  been  executed, 
except  as  to  the  one  sixth  share  in  which  the  infant  plaintiffs  were 
interested.    The  plaintiffs'  father  and  mother  were  dead,  and  the 
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prayer  was  for  the  appointment  of  three  uncles  of  the  plaintiflfs  as       birch 
new  trustees.    No  special  grounds  were  alleged  by  the  bill  for  this     croppbb. 
course,  and  the  only  question  was,  whether  it  was  according  to 
the  practice  to  appoint  three  trustees  where  the  will  appointed 
only  two. 

Mr.  Crofion  appeared  for  the  plaintiffs. 
Mr.  Eddis  for  the  defendant. 

The  Vicb-Chancbllob  saw  no  insurmountable  objection  to  a 
reference  being  directed  to  the  Master,  to  appoint  three  trustees, 
unless  the  Begistrar  should  find  that  it  was  not  according  to  the 
practice. 


OTTEE  V.   MELVILL(l).  is^s. 

•                              April  19 
(2  De  G.  &  Sm.  257—258;  S.  0.  17  L.  J.  Ch.  345 ;  12  Jur.  845.)  ^ * 

A  coyenant  in  an  ante-nuptial  settlement,  that  all  the  personal  estate  nB^no^yTn 
**  to  which  the  wife  shall  become  entitled  "  should  be  subject  to  the  trusts        r  0-7  i 
of  the  settlement :  Held,  not  to  extend  to  property  to  which,  without  the         '-    ^    -* 
knowledge  of  the  intended  husband  or  the  trustees,  she  was  then  absolutely 
and  immediately  entitled. 

This  was  a  demurrer  filed  for  the  purpose  of  determining  the 
construction  of  a  clause  of  a  settlement  dated  May  12,  1887,  and 
made  previously  to,  and  in  contemplation  of,  the  plaintiff's  marriage. 
The  settlement  recited,  that  it  had  been  agreed  that  all  such  per- 
sonal estate  as  the  plaintiff's  then  intended  wife  might,  at  any  time 
during  the  coverture,  become  entitled  to,  should  be  settled  upon  the 
trusts  thereinafter  declared.  By  the  clause  in  question,  the  plaintiff 
and  his  intended  wife  covenanted  as  follows :  ''  That  all  and  singular 
the  personal  estate  to  which  the  said  Elizabeth  Melvill  shall  at  any 
time  or  times  become  entitled  shall  be  called  in  and  invested." 
Then  followed  a  declaration  of  the  trusts  of  the  settlement. 

The  bill  stated,  that,  at  the  times  of  the  execution  of  the  settlement 
and  of  the  marriage,  the  wife,  who  belonged  to  a  Dutch  family,  was 
entitled  to  a  sum  of  1,211{.  3«.  2d.,  arising  from  gifts  and  legacies, 
in  the  hands  of  her  father,  constituting  what,  in  Holland,  is  called 
spaar  pot ;  that  the  wife  was,  at  the  time  of  the  marriage,  absolutely 
and  immediately  entitled  to  this  sum,  and  that  its  existence  was 
unknown  to  the  plaintiff  or  to  the  trustees,  when  the  settlement 

(1)  But  a  similar  covenant  has  been  the  date  of  the  settlement:  In  re 
held  to  include  property  to  which  a  Worslfy's  Trusts  (1867)  16  L.  T.  826. 
wife  was  only  contingently'entitled  at      — O.  A.  S. 
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Ottbb       was  executed  and  the  marriage  took  place.    Under  these  circiim- 

Melvill.     stances,  the  plaintiff  claimed  the  1,211Z.  3«.  2d.  absolutely,  insisting 

that  it  was  not  affected  by  the  trusts  of  the  settlement,  and  filed 

the  present  bill  against  the  trustees  for  a  declaration  accordingly, 

and  payment  of  the  amount. 

Mr.  Wigram  and  Mr.  J.  V.  Prior  supported  the  demurrer. 

Mr.  W.  M,  James  supported  the  bill. 

[  •258  ]  The  following  cases  were  cited :  Graff  ley  v.  Humpage  (i),  *Jamii 

V.  Durant  (2),  Blythe  v.  OranviUe  (3),  Hoare  v.  Hornby  (4). 

The  Yice-Ghancellor  thought  this  case  distinguishable  from 
those  cited,  and  that  the  clause  in  the  settlement  in  question  only 
affected  after-acquired  property. 

**     Demurrer  overruled.     Costs  to  be  costs  in  the  cause. 


1848. 
Mayi, 

Knight 
Bhuob,V.-C. 

[258] 


PAERATT  V.  PAREATT(5). 

(2  De  G.  &  Sm.  258—262;  S.  0.  17  L.  J.  Ch.  346;  12  Jur.  740,) 

A  bUl  was  filed  by  the  residuary  legatees  under  a  wOl,  against  the 
executors,  of  whom  one  was  also  beneficially  interested  as  a  legatee,  and 
had  undertaken  the  sole  management  of  its  affairs.  The  bill  chained 
particular  acts  of  mismanagement,  and  the  appropriation  by  the  managing 
executor  to  his  own  purposes  of  part  of  the  trust  funds.  The  solicitor  for 
the  plaintiffs,  having  been  for  several  years  the  friend  and  solicitor  of  the 
managing  executor,  had  become  well  acquainted  with  the  circumstances  of 
the  trust ;  he  had  been  engaged  in  recovering  money  from  a  debtor  to  the 
estate,  and  had  been  consulted  by  the  managing  executor  when  one  of  the 
residuary  legatees,  the  present  plaintiff,  had  applied  for  the  executorship 
accounts,  which  had  been  delivered  under  the  solicitor's  advice.  The 
solicitor's  bill  for  the  matters  was  made  out  against  the  managing  executor, 
not  as  executor  but  personally.  The  bill  was  taxed,  and  an  action  brought 
for  the  amount,  which  was  paid,  and  the  character  of  solicitor  and  client 
thus  ceased  in  1847.  A  motion  by  the  managing  executor,  the  former 
client,  for  an  injunction  to  restrain  the  solicitor  from  acting  as  the  solicitor 
for  the  plaintiffs  in  the  cause  against  him  was  dismissed. 

A  MOTION  was  made  on  behalf  of  a  defendant  named  Edward 
Hawksworth  Parratt,  that  the  plaintiffs  might  be  restrained  from 
employing  a  Mr.  Lees  as  their  solicitor  in  this  suit,  or  in  any  other 
suit  commenced  or  to  be  commenced  by  the  plaintiffs  against  the 


(1)  49  R.  B.  284  (1  Beav.  46). 

(2)  50  E.  K.  149  (2  Beav.  177). 

(3)  60  B.  B.  319  (13  Sim.  190). 

(4)  60  B.  E.  73  (2  Y.  &  0. 0. 0. 121). 


(6)  Little  V.  Kingswood  Cdllienet 
Co,  (1882)  20  Ch.  D.  733.  52  L.  J.  CSi. 
56,  47  L.  T.  323. 
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defendant  E.  H.  Parratt,  as  one  of  the  executors  of  W.  Parratt,  the  Pabbatt 
testator,  in  this  cause,  in  respect  of  any  circumstances,  dealings,  or  pabbatt. 
transactions  relating  to  the  estate  of  the  testator,  or  to  the  manage- 
ment thereof  by  Mr.  E.  H.  Parratt ;  and  that  Mr.  Lees  might  be 
restrained,  in  like  manner,  from  acting  in  the  suits,  and  from  com- 
municating to  them,  their  counsel,  solicitors,  or  agents,  any  infor- 
mation relating  to  the  matter  in  dispute  in  such  suit  come  to  his 
knowledge  as  the  solicitor  of  Mr.  E.  H.  Parratt,  either  as  practising 
alone  or  in  partnership  with  Mr.  Cooper,  his  then  partner. 

It  appeared  that  William  Parratt,  deceased,  by  his  will  *gave  his  [  *259  j 
residuary  estate  and  effects,  including  his  stock  in  trade  and  his 
business  as  an  ironmonger,  to  his  executors,  of  whom  his  eldest 
son,  Mr.  E.  H.  Parratt,  was  the  principal  acting  executor ;  and  the 
testator  directed  the  executors  to  put  Mr.  E.  H.  Parratt  into  posses- 
sion of  the  testator's  stock  in  trade  and  business,  upon  his  paying 
the  amount  at  which  the  same  should  be  valued  by  two  indifferent 
persons,  to  be  chosen,  one  by  Mr.  E.  H.  Parratt,  and  the  other  by 
the  testator's  trustees,  after  deducting  therefrom  1,200Z.,  to  be 
retained  by  way  of  legacy  to  Mr.  E.  H.  Parratt.  The  proceeds  of 
such  valuation  and  the  residue  of  the  testator's  estate  were  given 
by  the  will  to  the  testator's  two  other  sons  and  four  daughters. 

The  executors  proved  the  will  in  December,  1888,  and  Mr.  E.  H. 
Parratt  undertook  the  principal  management  of  the  testator's  affairs, 
and  he  always  afterwards  conducted  the  business,  and,  in  the  year 
1846,  took  to  it  as  his  own. 

The  bill  was  filed  in  1848,  by  the  two  younger  sons,  and  the  four 
daughters,  and  the  husbands  of  three  of  them,  against  the  executors, 
including  Mr.  E.  H.  Parratt,  and  it  prayed  an  account  of  the  testator's 
assets,  and  the  distribution  of  the  residue  among  the  plaintiffs. 

The  bill  charged  certain  breaches  of  trust  against  Mr.  E.  H. 
Parratt,  and,  among  them,  that  he  had  procured  stock  in  trade  of 
the  testator  to  be  valued  by  his  own  nominees,  without  the  sanction, 
and  notwithstanding  the  protest  of  his  co-executor.  The  bill  also 
charged,  that  Mr.  E.  H.  Parratt  had  improperly  withdrawn  200Z. 
from  the  testator's  business,  by  reason  of  which  it  had  been  con- 
ducted less  advantageously  than  it  would  otherwise  have  been,  and 
he  had  appropriated  that  sum  to  his  own  use ;  and  the  bill  prayed 
further  relief  against  Mr.  E.  H.  Parratt  in  respect  of  these  alleged 
breaches  of  trust. 

Mr.  Lees  was  the  solicitor  for  the  plaintiffs  in  this  suit. 

It  appeared  that  the  defendant,  E.  H.  Parratt,  had  been  for 
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Pabbatt  several  years  on  intimate  terms  with  Mr.  Lees,  *and  had  employed 
Fabbatt.  him  and  a  Mr.  Cooper,  his  partner,  as  his  solicitors  generally,  in 
[  *260  ]  relation  to  the  trust  estate,  from  the  Ist  of  January,  1842,  up  to 
1843,  when,  upon  the  dissolution  of  partnership  between  them, 
Mr.  Lees  gave  up  all  papers  relating  to  the  trust  estate  to  Mr. 
Cooper,  and  from  that  date  Mr.  Cooper  acted,  and  continued  to  act, 
as  the  general  solicitor  for  the  trust  estate ;  but  Mr.  Lees  was  sub- 
sequently employed  solely  in  some  unimportant  matters  relating  to 
the  trust  estate,  and  otherwise,  as  Mr.  Parratt's  general  solicitor. 

On  the  14th  of  September,  1846,  Mr.  Lees,  though  still  acting 
for  Mr.  E.  H.  Parratt  in  other  matters,  sent  a  letter  to  him,  requir- 
ing from  him  an  account  of  the  management  of  the  trust  estate  on 
behalf  of  one  of  the  present  plaintiffs,  on  the  receipt  of  which  Mr. 
E.  H.  Parratt  remonstrated  with  Mr.  Lees  on  his  acting  for  thai 
plaintiff,  and  told  Mr.  Lees  that  it  would  be  prejudicial  to  him ;  and 
the  defendant,  Mr.  E.  H.  Parratt,  stated  to  Mr.  Lees,  that,  if  he 
saw  a  probability  of  there  arising  any  litigation  about  the  trust 
estate,  Mr.  Lees  ought  to  keep  himself  at  liberty  to  act  for  him  as 
his  solicitor  and  legal  adviser,  as  he,  Mr.E.  H.  Pacratt,  would  wish 
to  employ  him  in  any  such  event.  Mr.  E.  H.  Parratt,  in  com- 
pliance with  the  request  contained  in  Mr.  Lees'  letter,  furnished 
him  with  the  trust  accounts. 

In  March,  1847,  Mr.  Lees  delivered  his  bill  of  costs  to  Mr.  E.  H. 
Parratt,  and  proceeded  to  recover  the  same  by  action  at  law,  and 
the  action  was  afterwards  discontinued. 

The  relation  of  solicitor  and  client  was  thus  closed.  Mr.  Lees* 
bill  of  costs  against  Mr.  E.  H.  Parratt  contained  items  relating  to 
his  trust  accounts,  as  acting  executor  under  the  will  of  the  testator, 
which  transactions  appeared  to  be  the  following : 

About  the  end  of  the  year,  1846,  Mr.  E.  H.  Parratt  employed 

Mr.  Lees  as  his  attorney,  to  proceed  at  law  against  one  Edward 

Archer,  to  recover  from  him  a  debt  due  to  Mr.  E.  H.  Parratt  and 

[  *26i  ]      his  co-executor,  as  executors  under  the  will  *of  the  testator ;  which 

debt,  with  the  costs,  Mr.  Lees  recovered. 

In  September,  1845,  the  defendant,  Mr.  E.  H.  Parratt,  was 
applied  to  by  his  brother-in-law,  Joseph  Sutcliffe,  one  of  the 
plaintiffs  in  the  present  suit,  by  letter,  for  an  account  of  all  matters 
under  the  testator's  will ;  when  Mr.  E.  H.  Parratt  consulted  Mr. 
Lees  at  his  ofiQce,  and  requested  him,  as  his  solicitor  and  pro- 
fessional  adviser  generally,  to  advise  him  on  the  whole  of  the  trust 
affairs ;  and  on  that  occasion  Mr.  Lees  appointed  to  meet  Mr.  £.  H. 
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Parratt  at  his  own  house,  to  look  over  all  the  books  and  documents  Pareatt 
in  his  possession  relating  to  his  trusteeship  under  the  testator's  farbatt. 
will,  to  enable  him  the  better  to  advise  Mr.  E.  H.  Parratt  thereon. 
Mr.  Lees  accordingly  attended  as  defendant's  solicitor,  and 
carefully  looked  over  all  the  books  and  documents  which  the 
defendant,  Mr.  E.  H.  Parratt,  had  relating  to  the  trusteeship,  and 
also  copies  of  valuations  which  had  been  taken  of  the  trust  estate ; 
and  he  and  the  defendant,  Mr.  E.  H.  Parratt,  were  engaged  on 
that  occasion  for  four  hours. 

Mr.  E.  H.  Parratt  deposed,  that,  although  Mr.  Lees  then  for  the 
first  time  perused  the  books  and  documents,  yet  he  must  have 
been  aware  of  the  contents  of  most  of  them  from  frequent  previous 
conversations. 

Mr.  Russell  and  Mr.  Nalder,  for  the  motion  : 

The  bill  questions  the  management  of  the  testator's  estate  in  the 
matters  in  respect  of  which  Mr.  E.  H.  Parratt  consulted  Mr.  Lees 
and  his  partner ;  and  it  objects  to  accounts  rendered  under  their 
advice.  It  is  not  competent  for  the  plaintiffs  to  avail  themselves 
of  the  information  obtained  by  Mr.  Lees  in  his  professional 
character  as  solicitor  for  Mr.  E.  H.  Parratt,  to  be  used  against  him. 

(They  cited  Cholmondeley  v.  Clinton  (i),  Davies  v.  CUmgh  (2),  and 
Wilson  V.  Rastall  (3).) 

Mr.  Kenyan  Parker  and  Mr.  M.  A.  Shee,  in  opt)Osition  to  the       [  262  ] 
motion. 

The  Yice-Ghancellob: 

If  it  were  a  matter  of  course  to  grant  an  injunction  against  a 
solicitor,  in  a  suit  by  residuary  legatees  against  an  executor,  to 
restrain  the  solicitor  from  acting  for  them  in  that  proceeding,  and 
from  disclosing  to  them  information  acquired  by  him,  on  the 
ground  that,  before  the  suit,  he  had  been  consulted  by  the  executor, 
and  that  the  information  had  been  acquired  from  the  executor 
professionally,  then  the  defendant  would  be  entitled  to  the 
injunction  asked. 

If,  however,  the  state  of  circumstances  is  to  be  considered,  I  am 
of  opinion  that  there  is  no  title  to  an  injunction  here.  If  special 
circumstances  are  required,  they  are  not  here. 

This  view  is  not  inconsistent  with  either  of  the  cases  cited  at  the 
Bar.    It  was  an  ingredient, — I  do  not  say  that  it  was  an  essential 

(1)  13  R.  E.  183  (19  Ves.  261),  (3)  4  T.  E.  763. 

(2)  42  E.  E.  171  (8  Sim.  262). 
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ingredient, — in  Cholmondeley  v.  Clinton  (i)  that  Mr.  Montriou  had 
acted  with  Mr.  Seymour  as  the  solicitor  in  the  very  cause ;  and  in 
Davies  v.  Clough  (2),  the  Court  said,  that  the  solicitor  had  virtually 
discharged  himself.    Here  the  client  has  discharged  the  solicitor. 

I  am  not  obliged  to  give  the  costs,  but  I  feel  myself  obliged  to 
refuse  this  motion,  and  I  therefore  do  so,  without  costs. 


1848. 
May  6. 

Knight 
Bruce,  V.-C. 

[263] 


Ex  PARTE  HOEDERN,  In  re  The  GRAND  JUNCTIOK 
RAILWAY  ACTS  (8). 

(2  De  G.  &  Sm.  263 ;  S.  C.  12  Jur.  S46.} 

The  purcliase-xiioney  of  a  leasehold  interest  purchased  by  a  Bailv&y 
Company,  was  paid  into  Ck>art  to  an  account  "  Ex  parte  the  Cbrnpany,  the 
account  of  the  two  lessees,"  and  the  dividends  were  ordered  to  be  paid  to 
one  lessee,  and  the  executrix  of  the  other.  The  executrix  married :  Held, 
that,  on  a  petition  for  payment  of  the  dividends  to  the  husband  and  the 
other  lessee,  it  was  unnecessary  to  serve  the  Company,  and  that  the 
petitioners,  having  served  them,  must  pay  their  costs. 


Lands  belonging  to  Lincoln  College,  Oxford,  subject  to  a 
for  twenty-one  years,  to  Alexander  Hordem  and  Henry  Hordem, 
were  taken  under  the  above  Acts,  and  1,000^.^  being  the  purchase- 
money  of  the  leasehold  interest,  was  paid  into  Court  to  an  account 
**  Ex  parte  the  Grand  Junction  Railway  Company,  the  Acconnt  of 
Alexander  Hordern  and  Henry  Hordem."  Henry  Hordern  died, 
and  an  order  was  obtained,  on  the  18th  of  November,  1846,  that 
the  dividends  should  be  paid  in  future  to  Alexander  Hordem  and 
Frances  Elizabeth  Hordern,  who  were  the  executor  and  executrix 
of  Henry  Hordern. 

Francis  Elizabeth  Hordern  having  married,  a  petition  was  now 
presented  for  an  order  directing  payment  to  her  husband  and 
Alexander  Hordern. 

The  Company  had  been  served  with  the  petition. 

Mr.  Craig  supported  the  petition. 

Mr.  FoUetty  for  the  Company,  contended  that  service  upon  them 
was  unnecessary,  and  asked  for  his  costs. 

The  Yice-Chakcbllor  directed  the  opinion  of  the  Begistrars  to  be 
obtained  as  to  the  practice,  and,  their  opinion  being  against  the 
necessity  of  the  service,  directed  the  petitioners  to  pay  the 
Company's  costs. 


(1)  13K.  E.  183(19Ve8.  261). 

(2)  42  E.  E.  171  (8  Sim.  262). 


(3)  In  re  Ryder  (1887)   37   Ch.  I>. 
595,  57  L.  J.  Ch.  459,  58  L.  T.  7553, 


Bruce,  V.-C. 
[265] 
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SKINNER  V.   M'DOUALL.  1848. 

(2  De  G.  &  SnL  265—273 ;  S.  C.  17  L.  J.  Ch.  347 ;  12  Jur.  741.)  ISy  2,^ s! 

A  plaintiff  by  her  bill  alleged,  that  an  agreement  to  take  a  house  had  

been  entered  into  by  the  defendant,  and  charged,  that,  though  no  formal  t^^^^^^vTi 
note  thereof  was  ever  made,  yet,  that  the  same  was  proved  and  made  out  of 
the  letten  of  the  defendant  and  his  agent,  and  that  such  letters  were  a 
sufficient  note  thereof.  A  letter  of  the  defendant's  was  proved,  containing 
an  agreement  to  take  the  house,  and  "  give  50/.  more  of  premium,"  *'  pro- 
vided I  get  the  profit  rent  of  the  present  tenant."  Upon  evidence  aliunde^ 
showing  what,  in  fact,  these  words  meant,  specific  performance  was  decreed. 

A  defendant  by  his  answer  alleged,  that  no  formal  note  of  the  agreement 
charged  by  the  bill  was  made,  and  denied  that  any  binding  agreement  ever 
existed ;  but  he  did  not  expressly  claim  the  benefit  of  the  Statute  of  Frauds : 
Held,  at  the  hearing,  that  he  was  not  entitled  to  any  benefit  of  the  statut<i. 

This  was  a  salt  to  enforce  specific  performance  of  an  agreement, 
to  be  collected  from  correspondence  between  the  plaintiff  Mrs.  Ann 
Skinner,  widow,  and  the  defendant,  Lieutenant-Colonel  James 
M'Doaall  and  a  house-agent,  for  the  sale  of  a  leasehold  house  at  a 
price  named,  and  the  fixtures  and  furniture  at  a  valuation. 

It  appeared  that  the  plaintiff  was  the  lessee  under  a  lease  to  her 
from  the  freeholder  of  No.  8,  Stratton  Street,  from  Michaelmas 
Day,  1889,  for  the  term  of  twenty-one  years,  at  the  yearly  rent  of 
210/.;  and  that,  in  February,  1847,  being  desirous  to  sell  the 
house  for  the  residue  of  her  term  therein,  with  the  fixtures  and 
furniture,  she  communicated  her  wish  to  Mr.  Beily,  a  house-agent. 

Shortly  afterwards  the  defendant  applied  to  Mr.  Eeily  to  procure       C  266  ] 
a  famished  house  for  a  term  for  him ;  and  Mr.  Beily  informed  the 
defendant  that  the  plaintiff's  house,  fixtures,  and  furniture  were 
for  sale,  and  gave  him  an  order  to  see  the  house. 

The  plaintiff  by  her  bill  alleged,  that  the  defendant,  after  inspect- 
ing the  house,  entered  into  an  agreement  with  the  plaintiff  for  the 
purchase  of  the  house  for  the  residue  of  the  term  of  twenty-one 
years  from  the  18th  day  of  February,  1847,  and  also  for  the 
absolute  purchase  of  the  tenant's  fixtures  and  furniture  which  were 
on  that  day  upon  the  premises ;  and  that  the  defendant  agreed  to 
pay  to  the  plaintiff  SOOL  as  a  premium  for  the  assignment  of  the 
lease,  and  to  pay  such  price  for  the  tenant's  fixtures  and  furniture 
as  should  be  fixed  upon  a  valuation ;  and  that,  although  no  formal 
note  of  snch  agreement  was  ever  made,  yet  that  the  agreement  was 
fully  proved  and  made  out  of  the  letters  written  and  signed  by  the 
defendant  and  by  his  agent;  and  that  such  letters  amounted  to 
and  were  a  sufficient  note  or  memorandum  of  the  agreement  signed 
l«y  the  defendant  and  his  authorised  agent.     The  house  had, 
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Skinner  previoasly  to  the  18tb  of  February,  1847,  been  let  fumisbed  to  -a 
M*DouALL  Mr.  Campbell  for  a  period  of  eleven  weeks,  commencing  from  tbe 
18th  day  of  February  and  terminating  on  the  5th  of  May,  1847,  at 
the  rent  of  161Z.  4«.  for  that  period. 

The  circumstances  and  letters  constituting  the  agreement  were 
the  following : 

On  the  18th  of  February,  1847,  the  defendant  went  to  the  office 
of  Mr.  Beily,  and  proposed  to  him  to  buy  the  leasehold  house  for 
the  residue  of  the  term,  subject  to  the  rent,  at  the  price  of  250L, 
and  to  take  the  fixtures  at  a  valuation,  and  to  buy  the  furniture  at 
a  fixed  price  to  be  named  between  them. 

The  defendant  requested  Mr.  Reily  to  write  to  the  plaintiff,  and 
L  *^67  J  make  this  proposal  on  the  part  of  the  defendant ;  *and  accordingly 
Mr.  Beily,  on  the  18th  day  of  February,  1847,  sent  a  letter  to  the 
plaintiff  in  the  following  terms  : 

"Madam, — I  beg  respectfully  to  inform  you  that  Colonel 
M'Douall,  whom  I  sent  to  see  your  house,  8,  Stratton  Street,  has  been 
to  me  this  afternoon,  and  offered  to  take  the  lease  at  2101.  per 
annum,  to  pay  a  premium  of  250Z.,  and  take  the  fixtures  at  a 
valuation ;  he  would  also  not  object  to  purchase  the  furniture  at  a 
fixed  price.  This  offer  is  contingent  upon  your  being  able  to  cancel 
the  agreement  with  Mr.  Campbell,  as  Colonel  M'Douall  requires 
early  possession." 

Shortly  after  the  receipt  of  the  above  letter  the  plaintiff  saw 
Mr.  Eeily,  who  at  her  request  sent  the  following  letter  to  the 
defendant : 

*'  Sib, — I  have  seen  Mrs.  Skinner,  who  states  that  she  will  take 
1,000Z.  for  the  lease  of  fourteen  years  from  Michaelmas  last,  of  the 
house  No.  8,  Stratton  Street,  at  2102.  per  annum  rent,  including 
the  furniture  and  fixtures,  and  giving  the  profit  rent  to  be  made  by 
the  present  tenant,  Mr.  Campbell,  who  pays  1602.  for  eleven  weeks, 
ending  6th  of  May  next.  This  would  reduce  the  sum  to  about  9001. 
for  the  whole.  I  am  inclined  to  think  that  Mrs.  Skinner  has  taken 
an  exaggerated  view  of  the  value  of  her  furniture  and  fixtures,  and 
if  you  would  offer  a  somewhat  larger  premium  for  the  lease,  and 
purchase  the  fixtures  at  a  valuation,  I  think  something  like  an 
agreement  may  be  come  to.  I  think  there  will  be  little  difficulty  in 
getting  you  a  house  for  the  eleven  weeks,  until  possession  can  be 
had.    Awaiting  your  reply,  I  am,  &c." 

In  answer  to  Mr.  Bei^y's  letter  the  defendant  wrote  to  him,  on  the 


70L.LXX1X.]  1848.    CH.    2  DE  G.  &  SM.  267—269.  211 

24th  of  February,  1847,  a  letter,  of  which  the  following  is  the  only      skinnxr 
material  portion :  M^Do^uall. 

"  I  have  no  objection  to  give  50L  more  of  premium  for  *the  lease      [  •zes  ] 
of  No.  8,  Stratton  Street,  and  take  the  fixtures  and  furniture 
at    a  valuation,  provided  I  get  the  profit  rent  of  the  present 
tenant." 

Mr.  Beily,  on  the  receipt  of  this  ofiEer,  applied  for  instructions  to 
the  plaintiff,  who  authorised  him  to  accept  it  on  her  behalf ;  and 
accordingly,  on  the  26th  of  February,  1847,  Mr.  Beily,  as  the  agent 
of  the  plaintiff,  wrote  to  the  defendant  as  follows : 

"  Sib, — I  beg  to  acknowledge  the  receipt  of  your  letter  of  the  24th 
instant,  offering  to  give  an  additional  501.  premium  for  the  lease  of 
the  house  No.  8,  Stratton  Street,  (making  8002.  premium,)  and  to 
take  the  fixtures  and  furniture  at  a  valuation,  on  condition  that  you 
had  the  profit  rent  to  be  made  by  letting  the  house  to  Mr.  Campbell 
from  the  18th  February  to  6th  May ;  these  terms  I  have  submitted 
to  Mrs.  Skinner,  and  I  am  authorised  to  say  they  are  accepted,  and 
that  her  solicitor  will  draw  up  a  proper  agreement  in  accordance  for 
signature,  which  1  will  forward  to  yon,  and  make  arrangements 
for  valuing  the  furniture  and  fixtures  with  as  little  delay  as 
possible.*' 

The  draft  of  an  agreement  was  accordingly  prepared  by  the 
plaintiff 's  solicitor,  and  sent  to  the  defendant's  solicitor ;  upon 
which  differences  arose  as  to  whether  any  interest  should  be  paid 
upon  the  purchase-money,  and  on  other  points. 

The  defendant  by  his  answer  insisted,  that,  if  any  such  agree- 
ment as  the  plaintiff  alleged  existed,  he  was  entitled  to  be  furnished 
with  the  title  of  the  plaintiff 's  lessor. 

The  defendant's  answer  also  contained  the  following  passages : 

*'  Saith,  that  no  formal  note  of  such  agreement  as  in  the  bill  of 
complaint  is  alleged  to  have  been  come  to,  or  any  other  agreement, 
was  made ;  and  he  submits  to  the  judgment  *of  this  honourable  [  *-^^  1 
Court,  that  it  is  not  the  fact  that  any  such  agreement  as  in  the  bill 
of  complaint  in  that  behalf  mentioned,  or  any  other  agreement,  is 
fully  proved  or  made  out  by  the  letters  therein  stated  and  set  forth, 
and  therein  alleged  to  have  been  written  and  signed  by  this 
defendant,  and  by  his  agents  thereunto  authorised  by  him ;  and  he 
submits,  that  such  letters  do  not  amount  to,  and  are  not  a  sufficient 
note  or  memorandum  of,  the  alleged  agreement  signed  by  this 
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skinnbb      defendant  and  his  authorised  agents  in  fact,  under  the  circnmstances 
M'DouALL.    in  the  bill  of  complaint  in  that  behalf  mentioned,  or  any  or  either  of 
them  or  otherwise. 

"  Saith,  he  does  allege,  and  it  is  the  fact,  that  the  alleged  agree- 
ment was  never  entered  into  by  him,  and  that  he  ought  not  to  be 
compelled  to  perform  the  same ;  and  he  submits,  that  the  same  is 
too  indefinite  to  be  performed  by  this  Court ;  and  he  submits,  thai 
he  ought  not  to  perform  the  alleged  agreement,  and  he  makes  out 
the  contrary  in  manner  herein  appearing. 

**  Submits,  that  no  binding  agreement  for  the  purchase  of  the 
house,  fixtures,  and  furniture  has*  ever  been  entered  into  by  him  or 
on  his  behalf;  and  that,  if  this  honourable  Court  shall  be  of 
opinion  that  he  is  bound  to  complete  such  purchase,  then  that  the 
plaintiff  is  bound  to  make  out  and  establish  a  good  and  sufficient 
title  thereto,  including  the  title  of  the  lessor.'* 

But  the  answer  did  not  expres  ly  claim  the  benefit  of  the  Statate 
of  Frauds. 

Mr.  Russell  and  Mr.  Batten^  for  the  plaintiff : 

The  contract  which  the  plaintiff  seeks  to  enforce  is  to  be  extracted 
from  the  letters;  and  from  them  the  amount  and  nature  of 
the  consideration  to  be  paid,  and  the  description  of  the  subject- 
matter  of  the  contract,  is  sufficiently  clear.  A  contract  thus 
[  ♦270  ]  evidenced  is  enforceable  in  this  Court :  Kennedy  *v.  Lee  (i)  :  nor  will 
the  want  of  a  more  formal  agreement  affect  the  plaintiff  'a  right  to 
a  specific  performance :  Fowle  v.  Freeman  (2),  Gibbins  v.  2'A^  Board 
of  Management  of  the  North  Eastern  Metropolitan  Asylum  District  (3». 

Mr.  Glasse,  for  the  defendant : 

*  *  There  appears  to  be  no  case  expressly  deciding  that  the 
[  •271  ]  Statute  of  Frauds  must  be  pleaded  by  name,  to  entitle  the  ^defendant 
to  avail  himself  of  it. 

If  specific  performance  is  decreed  against  the  defendant,  he  is 
entitled  to  have  the  lessor's  title  shown. 

Mr.  Russelly  in  reply  : 

The  rule  in  equity  of  pleading  the  statute  is  laid  down  by  LorJ 

'  Eldon  in  the  following  words :    "  If  the  defendant  in  his  answer 

admits  the  agreement,  but  insists  upon  the  benefit  of  the  statute. 

(1)  17  R.  R.  no  (3  Men  455).  (3)  11  Beav.  1. 

(2)  7B.  R.  219(9  Ves.  351). 
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there  is  no  occasion  to  inquire  about  the  part  performance ;   the      Skinner 
statate  protects  him :  if  he  does  not  say  anything  about  the  statute,    m'Douall. 
then  he  must  be  taken  to  renounce  the  benefit  of  it :  *'  Cooth  v. 
Jack9on{i).    ♦     ♦     ♦ 

It  was  agreed  at  the  Bar  on  both  sides,  that  what  the  defendant 
meant  and  described  by  the  words  ''profit  rent  of  the  present 
tenant/'  in  his  letter  of  the  24th  of  February,  1847,  was  accurately 
described  in  the  letter  of  the  26th,  by  the  words  ''  profit  rent  to  be 
made  by  letting  the  house  to  Mr.  Campbell  from  the  18th  of 
February  to  the  6th  of  May." 


Thb  VicR-ChaNCBLLOR  :  May  2. 

The  admission  of  the  meaning  of  the  expression  ''profit  rent"       [272] 
may  not  entitle  the  plaintiff  to  a  decree.    The  answer  does  not 
suggest  as  a  defence  the  endeavour  to  let  or  sell,  or  any  delay. 

The  case  is  one  in  which  the  defendant  is  not  precluded  from 
calling  for  the  lessor's  title.  The  question  possibly  may  be  confined 
to  this :  whether  there  is  evidence  admissible  to  show  what  is  meant 
bj  the  expression  "  501.  more  of  premium."  I  will  consider  the 
case. 

The  Vicb-Chancbllor  :  Afay  s. 

In  this  case,  the  state  of  the  pleadings,  and  of  the  merits,  possibly, 
but  of  the  pleadings  certainly,  in  my  opinion,  excludes  any  defence 
on  the  ground  of  delay,  if  any,  or  conduct,  since  the  making  of  the 
contract  alleged,  if  such  a  contract  was  made. 

As  both  parties  admit  that  "  the  profit  rent  to  be  made  by  letting 
the  boose  to  Mr.  Campbell  from  the  18th  of  February  to  the  6th  of 
May/'  mentioned  in  the  letter  of  the  26th  of  February,  was  what 
was  meant  by  the  expression  "profit  rent  of  the  present  tenant," 
contained  in  the  letter  of  the  24th  of  February,  and  as  the  answer 
and  evidence  satisfy  me  of  the  fact,  that,  by  the  phrase  "  501.  more  of 
premium/'  contained  in  the  letter  of  the  24th,  the  defendant  meant 
900/.,  and  the  plaintiff  understood  8002.  to  be  meant ;  and,  as  the 
defendant  and  plaintiff  appear  clearly  to  me,  one  to  have  intended, 
and  the  other  to  have  considered,  the  letter  of  the  26th  of  February 
as  simply  and  absolutely  an  acceptance  of  the  proposal  and  offer 
contained  in  the  letter  of  the  24th,  I  think  the  plaintiff  entitled  to  a 
decree  for  specific  performance,  if,  for  the  purpose  of  the  cause,  she 
(1)  10  R.  E.  190  (6  Ves.  12,  36). 
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1847. 
Koc.  25. 
Dec.  1. 

1848. 
Feb.  22,  23. 

24. 

March  3,  27. 

May  26. 

1849. 
March  13. 

Knight 
Bruce,  V.-O. 

[274] 

1848. 
May  6. 

KNIOHT 

Bruce,  V.-C. 
L294] 


can,  upon  these  pleadings,  avail  herself  of  the  fact  already  meniioned, 
that,  by  the  expression  "  50Z.  more  of  premiam  "  in  the  lelter  of  the 
24th  of  *February,  the  defendant  meant  SOOL ;  or,  in  other  words,  I 
think  her  so  entitled  if  she  has  a  right  to  have  the  suit  treated  sab- 
stantially,  as  it  would  have  been,  if ''  800/."  had  been  written  in  the 
letter,  instead  of  the  words  "  fifty  pounds  more  of  premium." 

This  one  point  did  not,  and  perhaps  does  not,  appear  to  me 
perfectly  clear;  but  my  opinion  upon  it  is  in  her  favour.  I 
consider  the  correct  conclusion  to  be,  that  she  has  proved  an  agree- 
ment coming  within  the  allegations  of  the  bill.  I  do  not  say 
whether  she  has  proved  the  whole  of  the  allegations  made  by  the 
bill.  She  has,  I  think,  as  I  have  said,  proved  a  case  covered  by 
them,  and  enough  for  a  decree. 

It  may  be  (though  I  do  not  decide)  that  the  defendant  could 
successfully  have  pleaded,  or  claimed  by  his  answer,  the  benefit  of 
the  Statute  of  Frauds.  However  this  may  be,  he  has,  in  my 
judgment,  not  done  so,  and  appears  to  me,  upon  this  record,  not 
entitled  to  any  benefit  from  the  statute  His  counsel,  I  may  add, 
having  contended  that  no  letter  from  Mr.  Beily  to  the  plaintiff  was 
capable  of  being  used  as  evidence  against  the  defendant,  I  have 
assumed  that,  in  his  favour,  conceiving  that  the  plaintiff,  with  or 
without  any  letter  to  her  from  Mr.  Beily,  of  which  I  am  aware,  as 
part  of  the  case  for  or  against  her,  ought  to  have  a  decree ;  but  no 
such  letter  should  be  entered  as  read,  unless  by  the  defendant's 
consent,  which,  of  course,  he  may  either  give  or  withhold. 


PHELPS  V.  PROTHERO. 

(2  De  G.  &  Sm.  274—294.) 

[See  the  report  of  further  litigation  between  these  parties  in 
respect  of  the  same  matter,  reported  in  7  De  M.  ib  6.  722.] 


ROWE  V.  ROWE(l). 

(2  De  G.  &  Sm.  294—298 ;  S,  0.  17  L.  J.  Ch,  357 ;  12  Jur.  909.) 

A  husband,  with  his  wife*6  concurrence,  received  a  legacy  bequeathed 
upon  trust  for  her  separate  use.  Some  time  afterwards  he  made  his  will, 
bequeathing  to  her  a  much  larger  sum,  and  directing  his  executor,  who  was 
also  his  residuary  legatee,  to  pay  all  his  just  debts:  Held,  first,  that  the 


(1)  Fairer  v.  Park  (1876)  3  Ch.  D. 
309,  45  L.  J.  Ch.  760,  35  L.  T.  27 ; 


WaweU  V.  Leggatt  [1896]  1   Ch.  554. 
65  L.  J.  Ch.  240,  74  L.  T.  99. 
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ooncurrenoe  of  the  wife  in  the  receipt  of  the  legacy  by  the  husband  was  not  Rowb 

a  gift  of  it  to  him ;  secondly,  that  the  bequest  by  the  husband  to  the  wife  v. 

was  not  a  satisfaction  of  the  wife's  claim  against  his  estate  in  respect  of  the  Rowb. 
first-mentioned  legacy. 

This  was  a  suit  institated  by  the  widow  of  a  testator  named 
William  Rowe,  claiming  to  be  a  creditor  of  her  late  husband,  in 
respect  of  a  sum  of  6002.,  beqaeathed  by  a  former  testator  named 
John  Sobey  for  the  plaintiff's  separate  use.  The  principal  questions 
in  the  cause  were,  whether  there  had  been  a  gift  of  the  6002.  by  the 
plaintiff  to  her  late  husband,  and,  if  not,  whether  a  legacy  of  2,8002. 
bequeathed  by  him  to  her  was  not  a  satisfaction  of  her  claim. 

The  will  of  the  testator,  John  Sobey,  was  dated  the  8th  of 
September,  1824,  and  the  beqaest  to  the  separate  use  of  the 
plaintiff  was  as  follows:  "I  give  and  bequeath  to  my  brother 
Bichard  Sobey,  and  my  brother-in-law,  William  Clogg,  their 
executors  and  administrators,  the  sum  of  600Z.,  and  direct  the  same 
to  be  paid  to  them,  without  any  interest,  at  the  end  of  twelve 
calendar  months  after  my  death,  and  that  they  stand  possessed 
thereof,  upon  trust  to  pay,  apply,  and  dispose  the  same  to  such 
uses  as  my  daughter  Elizabeth,  the  wife  of  William  Bowe,  shall, 
by  any  writing  or  writings  under  her  hand  alone,  notwithstanding 
*her  coverture,  and  whether  covert  or  sole,  order  and  direct  the  L  *295  ] 
same  to  be  paid  and  applied;  and  in  default  thereof  to  stand 
possessed  of  the  same  sum,  for  the  sole  and  separate  use  of  my 
daughter  Elizabeth  Bowe,  absolutely  independent  of  her  present  or 
any  future  husband,  and  without  being  subject  to  his  debts,  control, 
or  engagements ;  and  it  is  my  will  that  the  receipt  or  receipts  of 
my  said  daughter,  Elizabeth  Bowe,  alone,  from  time  to  time  shall 
be  a  sufficient  discharge  and  discharges  to  my  said  trustees  for 
the  same,  or  so  much  thereof  as  shall  be  therein  expressed  to  be 
received." 

The  legacy  of  6001.  was  paid  by  the  executor  of  John  Sobey  to 
Bichard  Sobey  and  William  Clogg,  the  trustees  mentioned  in  the 
will.  No  part  of  the  6002.  was  invested  on  any  security,  but  it  was 
with  the  consent  of  the  plaintiff  retained  by  Bichard  Sobey,  who 
paid  the  interest  to  the  plaintiff,  for  her  separate  use,  until  his 
death,  which  took  place  in  1829.  Afterwards  his  executor  (whose 
name  was  J.  Sobey)  possessed  himself  of  the  trust  fund,  and 
retained  it  in  his  own  hands,  giving  Mrs.  Bowe  an  acknowledgment, 
dated  the  28th  day  of  November,  1829,  as  follows : 

"I,  Mr.  J.  Sobey,  of  &c.,  do  acknowledge  to  hold  to  Elizabeth 
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RowB       Rowe,  of  &c.,  600Z.,  for  which  I  do  consent  to  pay  U.  10«.  per  cent. 
BowE.       per  annum  from  the  date  hereof." 

On  the  24th  of  June,  1881,  the  executor  of  B.  Sobey  borrowed  of 
William  Bowe,  the  husband  of  the  plaintiff,  a  further  sum  of  600{. 
upon  his  promissory  note. 

On  the  11th  of  April,  1848,  Mr.  and  Mrs.  Bowe  both  applied  to 
the  executor  of  B.  Sobey,  as  follows : 

"  Dbab  Sir, — ^We  give  you  notice  to  pay  the  loan  you  hold  of  us, 
on  or  before  Midsummer  next,  when  your  year  ends." 

[  *i96  ]  In  answer  to  this  application  the  executor's  solicitor  sent  *to 

Mr.  Bowe  a  letter,  stating,  that  his  client  would  be  prepared  with 
the  amount  necessary  to  discharge  the  demand;  but  that,  as  a 
portion  of  it,  as  he  understood,  was  settled  on  Mrs.  Bowe,  it  would 
be  necessary  to  see  her  marriage  settlement,  in  order  draw  the 
release. 

On  the  12th  of  April,  1848,  Mr.  Bowe  wrote  to  the  solicitor  as 
follows : 

''In  reply  to  your  letter  I  beg  to  say,  there  is  no  marriage 
settlement,  and  to  refer  you  to  the  late  Mr.  John  Sobey's  will, 
where  it  is  particularly  stated  my  wife's  receipt  shall  be  a  sufficient 
release  for  the  trustees." 

Upon  the  receipt  of  this  letter  the  executor,  in  December,  1843, 
with  the  privity  and  consent  of  the  plaintiff,  paid  both  sums  of 
600/.,  with  interest,  to  Mr.  Bowe;  and  thereupon  Mr.  Bowe 
delivered  up  the  promissory  note,  and  also  the  acknowledgment  for 
the  legacy  of  600/.,  and  at  the  same  time  signed  a  receipt  for  the 
principal  money  and  interest  due  in  respect  of  the  legacy.  Mr.  Bowe 
did  not  invest  his  wife's  legacy  of  600Z. 

On  the  10th  of  November,  1845,  he  made  his  will,  containing  the 
following  bequests,  on  which  the  question  in  the  cause  turned :  "  I 
give  to  my  wife  all  my  household  furniture,  plate,  linen,  and  watch, 
wearing  apparel,  provisions  and  liquors  that  shall  be  in  my  house 
at  the  time  of  my  decease ;  and  also  2,8002.  in  lawful  money,  to  be 
paid  to  her  at  my  decease,  or  securities  for  the  above  sum  now  in 
my  possession  for  the  same  amount,  if  my  said  wife,  Elizabeth 
Bowe,  like  to  receive  the  same.  I  also  appoint  my  nephew,  Joseph 
Bowe,  senior,  son  of  my  brother  Joseph  Bowe,  of  Falmouth,  to  be 
my  sole  executor,  to  pay  all  my  just  debts,  funeral  expenses,  costs 
of  proving  this  my  will,  taking  to  himself  all  the  remainder  and 
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residue  of  the  said  property  of  whatsoever  kind  and  wheresoever."        Rowb 
Mr.  Bowe  died  on  the  4th  of  December,  1845.  Rows. 

Mr.  Bowe's  executor  by  his  answer  admitted  that  he  had  received       [  297  ] 
assets  sufficient  to  answer  what,  if    anything,  was  due  to  the 
plaintiff  from  Mr.  Bowe's  estate,  on  account  of  the  legacy  of  600^ 
and  the  interest  thereon. 

The  legacy  of  2,8002.  had  been  paid  to  the  plaintiff,  who,  on  the 
20th  of  April,  1846,  executed  to  the  defendant  a  release  of  all  her 
claims  under  the  will. 

Mr.  RusseU  and  Mr,  Dickinson,  for  the  plaintiff,  cited  [Rich 
V.  CockeU  (i),  Moodie  v.  Reid  (2),  Wathen  v.  Smith  (s).  Wood  v. 
Wood  (4),  and  some  cases  from  reports  of  earlier  date]. 

Mr.  Stvanstan  and  Mr.  T.  H.  TeneU  cited  Wallace  v.  Pomfret  (6), 
and  Bardett  v.  Oillard  (6). 

The  Vicb-Chancbllob  : 

The  just  inference  from  the  evidence,  I  think,  is,  that  the  plaintiff 
did  not  intend  to  allow  her  husband  to  receive  the  6001.  which 
belonged  to  her  for  her  separate  use,  with  the  intention  of  giving 
him  that  money  or  relinquishing  to  him  her  right  to  it.  I  think 
that  the  proper  conclusion  is,  that,  at  the  time  of  his  death,  he  was, 
in  equity,  indebted  to  her  in  this  sum. 

Then  comes  the  question,  whether  the  legacy  is  to  be  taken  as  a 
satisfaction  of  the  debt.  With  reference  to  that  point  it  is  well  to 
observe,  that  the  testator,  the  husband,  thus  expresses  himself : 
**  I  also  appoint  my  nephew  "  "  to  be  my  sole  executor,  to  pay  all 
my  just  debts,  funeral  expenses,  *costs  of  proving  this  my  will,  L  •298  ] 
taking  to  himself  all  the  remainder  and  residue  of  the  said  property, 
of  whatsoever  kind  and  wheresoever."  The  authorities  do  not,  I 
think,  render  it  right  for  me  to  disregard  these  expressions  on  a 
question  of  intention. 

This,  however,  is  not  all.  Lord  Ltndhubst,  in  BarUett  v. 
Oillard  (7),  held,  that  the  circumstance  of  the  gift  of  the  original 
annuity  to  the  lady  being  for  her  separate  use,  and  of  the  other 
annuity  given  to  her  not  being  for  her  separate  use,  was  a  material 

(1)  7  R.  E.  227  (9  Ves.  369).  And  (4)  64  R.  R.  54  (7  Beav.  183). 
see  CaUm  v.  Eidout,  1  Mao.  &  G.  699;  (5)  8  R.  R.  241  (11  Ves.  542). 
8.  C.  2  HaU  &Twr.  33.  (6)  27  R  R.  45  (3  Russ.  149). 

(2)  16  R.  R.  257  (1  Madd.  516).  (7)  27  R.  R.  45  (3  Rusa  156). 

(3)  20  R.  R.  302  (4  Madd.  325). 
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fact.    Whether  1  should  have  thought  such  a  difference  material, 
I  need  not  say ;  but  I  find  that  authority,  and  I  follow  it. 

There  is  a  distinction  in  the  circumstance,  that  there  the  legatee 
was  not  the  wife  of  the  testator ;  whereas,  in  this  case,  she  was 
the  legatee,  the  creditor,  and  the  wife  of  the  testator.  At  the 
instant,  therefore,  of  his  death,  she  became  an  unmarried  woman. 
That  is  a  distinction ;  but  still,  1  do  not  think  it  enough  to  support 
a  variance  in  decision  between  the  two  cases.  Assuming  the  case 
of  BarUett  v.  Oillard  to  be  right,  as  I  do,  and  not  saying  what  I 
should  have  thought,  but  for  the  decision,  I  am  of  opinion,  that 
the  correct  conclusion  in  the  present  case  is  in  favour  of  the 
plaintiff,  and  1  so  decide.  The  lady  is  entitled  to  the  600L,  with 
interest  at  il.  per  cent.,  from  the  death  of  the  testator.  There  can 
be  no  costs  on  either  side. 


1848. 
May  11. 

Knioht 
Bbuce,  V.-O. 

[301] 


[•302] 


NUNN  V.  HARVEY. 

(2  De  G.  &  Sm,  301—303.) 

Upon  the  petition  of  an  infant  plaintiff  for  an  order  for  present  mainten- 
ance and  education,  and  to  provide  for  a  future  increased  allowance  on  ins 
entering  at  a  specified  time  and  continuing  at  the  XJniyeraity,  the  Corsi 
ordered  a  present  allowance,  and  made  a  prospectire  provision  for  an 
increased  allowance  from  the  future  date  until  twenty-one,  or  the  farther 
order  of  the  Court,  to  be  applied  by  the  testamentary  guardian  of  the 
infant. 

This  was  the  petition  of  the  infant  plaintiff  in  the  suit,  which 
had  been  instituted  for  the  administration  of  the  infant's  estate. 

The  following  facts  and  circumstances  appeared  upon  the  affidavit 
in  support  of  the  petition :  The  clear  income  of  the  infant's  property 
in  Court  was  9162.  a-year. 

Under  an  order  made  on  a  former  petition,  the  annual  ^som  of 
2002.  was  payable  for  the  maintenance  and  education  of  the  infant 
whilst  at  school. 

The  petitioner  having  attained  the  age  of  sixteen,  his 
testamentary  guardian  was  desirous  to  place  him  under  the  care 
of  a  private  tutor  for  two  years,  to  prepare  him  for  the  Universitr 
of  Cambridge,  and  he  proposed  to  pay  2002,  a-year  for  his  board 
and  education. 

It  was  estimated  that  lOOL  would  be  required,  at  the  end  of  two 
years,  to  pay  the  caution-money,  fees,  and  incidental  expenses  on 
the  infant's  entering  the  University ;  and  that  400/.  a-year  would 
be  a  proper  sum  for  his  maintenance  and  education,  from  the  time 
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of  his  entering  the  University,  until  he  should  attain  his  age  of       Nukn 
twenty-one  years.  Habvet. 

The  prayer  was  for  an  increase  of  the  allowance  for  the  two 
years  to  9001.  a-year;  that  the  lOOZ.  might  be  raised  for  the 
caution-money  and  expenses  on  the  infant's  entering  the  University ; 
and  that,  after  the  19th  of  June,  1849,  the  income  of  800Z.  a-year 
might  cease,  and  that  thenceforth  4002.  a-year  might  be  allowed 
daring  the  minority,  or  until  the  further  order  of  the  Court. 

Mr.  BovUl,  for  the  petition,  asked  that  an  order  might  be 
made  without  a  reference,  by  one  order  providing  prospectively  for 
the  infant's  maintenance,  according  to  the  prayer  of  the  petition. 

His  Honour  made  an  order,  of  which  the  following  is  an 
extract: 

"This  Court  doth  order  that  the  present  allowance  of  200Z. 
a-year,  for  the  maintenance  and  education  of  the  petitioner,  the 
infant  plaintiff  William  Henry  Nunn,  do  cease  as  from  the  19th 
day  of  December,  1847 ;  and  it  is  ordered,  that  the  allowance  for 
the  maintenance  and  education  of  the  petitioner  be  the  sum  of 
400/.  a-year,  as  from  the  said  19th  day  of  December,  1847.  But 
it  is  ordered,  *that  the  sum  of  800^  a-year  only  be  raised  and  paid  [  ^^^^  ] 
on  account  of  such  allowance  from  the  said  19th  day  of  December, 
1847,  to  the  19th  day  of  June,  1849 :  and,  from  and  after  the  said 
19th  day  of  June,  1849,  it  is  ordered  that  the  full  amount  of  such 
allowance  of  400Z.  a-year  be  raised  and  paid  for  the  maintenance 
and  education  of  the  petitioner,  until  he  shall  attain  the  age  of 
twenty-one  years." 


MOOEE  V.   GREG.  i848. 

(2  De  G.  &  Sm.  304—308.)  '^^HH^' 

[AFFiRiiEn  on  Appeal,  as  reported  in  2  Ph.  717 ;  see  78  R.  R.  254.]  ^^l^^lc. 

[304] 


LORD  V.  The  GOVERNOR  and  COMPANY  of  COPPER       i848. 

MINERS.  '^—' 

(2  De  O.  A  SDL  80S~320;  on  app.  2  Ph.  740;    1  Hall  &  Tw.  85 ;   18  L.  J.  Ch.   j^^^l^ylc. 

65;  12  Jur.  1059.)  [308] 

[Bbtbbsbd  on  appeal,  as  reported  in  2  Ph.  740 ;  see  78  R.  R.  270.] 
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1848.  WRIGHT  V.  SNOWE. 

'^!!!!1^'  (2  De  G.  &  Sm.  321—324.) 

Knight  Where  a  person  represents  to  another  that  he  is  of  age,  and  executes  to 

BUOB,    .-  .  j^^  ^  release,  upon  which  the  latter  acts :  Held,  that  he  could  not  after- 

L  321  J  wards  impeach  the  validity  of  the  release  on  the  ground  of  his  minoiity ; 

and  that  it  was  immaterial  whether  he  was  aware  or  not  of  the  incorrectDesg 

of  the  representation. 

Where  the  answer  of  an  executrix  alleged  a  release  to  have  been  executed 
by  the  plaintiff,  a  legatee,  and  that  he  had  then  stated  that  he  was  of  age, 
but  contained  admissions  from  which  his  minority  at  the  time  might  be 
inferred :  Held,  that  such  admissions  did  not  entitle  the  plaintiff  to  an 
inquiry  whether  he  was  a  minor  at  the  date  of  the  transaction. 

This  was  a  bill  for  an  account,  by  the  residuary  legatee  under  a 
will,  against  the  executrix,  alleging  that  the  defendant  refused 
to  account. 

The  bill  stated  a  pretence,  on  the  part  of  the  defendant,  that  the 
plaintiff  had  executed  a  release,  and  charged  the  contrary  of  such 
pretence  to  be  true^  and  that  the  plaintiff  had  never  executed  any 
release  since  he  came  of  age ;  and  that,  if  he  signed  any  such  release, 
he  was  at  the  time  under  the  age  of  twenty-one  years,  and  that  the 
same  was  void. 

The  defendant  by  her  answer  stated  the  terms  of  the  release, 
which  was  dated  November  9th,  1841,  and  that  it  had  been  executed 
by  the  plaintiff,  lit  recited  the  terms  of  an  arrangement  which  had 
been  entered  into  for  settling  certain  claims  therein  mentioned  on 
the  testator's  estate,  and  upon  which  the  defendant  had  since  acted, 
and  had  made  various  specified  payments,  including  one  of  1501.  to 
the  plaintiff.  The  answer  then  contained  the  following  statements, 
with  regard  to  the  circumstances  respecting  the  execution  of  the 
release  :  That,  at  the  time  of  the  arrangement  and  release,  one  Mr. 
Gookney  was  the  defendant's  solicitor;  that  the  defendant  was 
informed  and  believed  that  the  plaintiff  then  stated  and  represented 
to  Mr.  Gookney  that  he  was  then  of  the  age  of  twenty-one  years  and 
upwards ;  and  also  stated  to  a  clerk  of  Mr.  Gookney  as  follows : 
''  Thomas  Wright,  christened  at  Haggerston  New  Ghurch,  Eingsland 
Boad ;  born  16th  March,  1819  ;  "  that  the  clerk  at  the  same  time 
took  down  such  statement  in  writing,  and  that  such  statement  in 
writing  was  now  in  the  defendant's  possession  or  power  ;  that 
she  was  informed  and  believed  that  Mr.  Gookney,  in  consequence 
of  such  statement  and  representation  of  the  plaintiff,  directed  a 
L*322]  clerk  then  in  his  service  to  go  to  Haggerston  and  search  *the 
registers  ;  and  that  the  clerk  did  so,  and  found  an  entry,  which  the 
answer  set  out,  and  according  to  which  the  plaintiff  was  baptized 
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on  July  26th,  1835,  having  been  bom  on  the  16th  of  March,  1819,  Wright 
The  defendant  stated  that  she  had  not,  and  was  informed  and  ^  si^owr 
believed,  that  Mr.  Gookney  had  not  at  that  time,  nor  before  the  sum 
of  150/.  was  paid  to  the  plaintifif,  any  reason  to  believe  or  saspect 
that  this  register  was  not  true  and  correct,  and  did  not  daly  refer 
to  and  describe  the  plaintiff  and  his  age,  as  by  him  stated ;  that  she 
believed  that  some  time  in  the  year  1835  (but  at  what  precise  time, 
or  on  what  account,  or  for  what  purpose,  she  did  not  then 
remember),  she  wrote  or  applied  to  a  surgeon,  named  Mr. 
Mason,  who,  in  answer  to  such  application,  wrote  to  her  the 
following  letter: 

"  Madam, — In  reply  to  your  note  of  yesterday,  respecting  the 
birth  of  Master  Henry,  the  event  took  place  at  No.  17,  Devon- 
shire Place,  Vauxhall,  in  the  parish  of  Lambeth.  Mrs.  Fowler  was 
the  nurse,  and  is  to  be  found  at  Mr.  Dalman's,  Mansion  House 
Street,  Kennington.  Any  further  informatidn  that  I  can  give, 
please  to  command  from 

"Your  very  obedient  servant, 

"  Michael  L.  Mason." 

That,  on  January  22nd,  1848,  some  time  after  the  bill  in  this 
suit  was  filed,  and  in  consequence  of  it,  the  defendant  wrote  to  Mr. 
Mason,  requesting  him  to  furnish  the  information  which  he  had 
offered  in  1835 ;  and  that,  on  the  24th  of  January,  1848,  she 
received  by  post  from  Mr.  Mason  the  following  letter: 

"  Dear  Madam, — I  hasten  to  reply  to  your  note  of  the  22nd  inst., 
although  at  a  loss  to  conjecture  by  what  means  a  letter  of  mine  is 
in  your  possession.  I  delivered  Mrs.  Wright  of  a  son  on  the  26th 
of  June,  1821,  (consequently  he  is  now  in  his  twenty-seventh  year), 
at  No.  17,  Devonshire  Place,  Vauxhall,  leading  from  Kennington 
Lane  into  Kennington  *Oval,  in  the  parish  of  St.  Mary,  Lambeth,  L  *323  ] 
Surrey.  I  recommended  Mrs.  Fowler  as  nurse ;  she  is  still  alive, 
and  residing  with  Mr.  Dalman,  Mansion  House  Street,  Kennington, 
in  the  parish  of  St.  Mary,  Lambeth." 

The  defendant  proved  the  execution  of  the  release ;  but  no  other 
evidence  was  gone  into. 

Mr.  Batten,  for  the  plaintiff.     *     *     * 

Mr.  Wigram  and  Mr.  R,  Han-ison,  for  the  defendant,  [cited 
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Wright      Hartley  v.  Wharton  (i),  Stikeman  v.  Dawson  (2),  Clark  v.  CoWej^  (3), 
Snowbs.       Overton  v.  Banister  (4),  and  other  cases]. 

[  324  ]       Thb  Vicb-Chancbllor  : 

It  is  too  late  to  deny  that  an  infant  may  commit  a  frand  to  the 
prejudice  of  his  civil  rights ;  bat  what  amounts  to  such  a  fraud  is 
often  a  delicate  question. 

Mr.  Batten,  in  reply : 

Borthwick  v.  Can^uthers  proceeded  on  the  ground  that  the  fact 
there  was  within  the  defendant's  own  knowledge ;  but  that  is  not 
so  in  this  case.  Cory  v.  Oertcken  was  a  case  of  fraud.  Overton  v- 
Banister  is  in  favour  of  the  plaintiff.  There  the  infants  executed 
releases^  reciting  that  they  had  attained  twenty-one ;  but  that  did 
not  prevent  their  having  an  account  of  the  portion  of  a  legacy  which 
they  had  not  received;  here  nothing  is  proved  to  have  been 
received  by  the  plaintiff,  and  he  is  entitled  to  the  general 
account. 

Thb  Yigb-Chancellob  : 

If  a  person  will  make  a  positive  assertion,  and  another  act 
upon  it,  it  is  often  immaterial  between  the  two  whether  the  former 
was  aware  that  it  was  untrue. 

In  this  case,  it  is  not  proved  that  the  plaintiff  was  a  minor  at 
the  time  of  the  transaction.  Possibly,  however,  I  might,  bat  for 
the  conduct  of  the  plaintiff,  have  directed  a  reference  to  the  Master, 
as  to  the  fact  of  infancy ;  but  the  conduct  of  the  plaintiff  has  been 
such  as  to  preclude  him  from  any  right  (if  he  otherwise  would  have 
had  any)  to  such  an  inquiry.  The  release  must  not  be  disturbed. 
But  if  the  plaintiff  insists  on  an  account  of  any  personal  estate 
received  by  the  executrix,  not  covered  by  the  release,  I  am  probably 
bound  to  direct  it. 

Decree  for  an  account  accordingly.    Costs  reseiTcd. 

(1)  52  R  R.  647  (11  Ad.  &  El.  934).  (3)  2  R.  B.  25  (2  Cox.  173). 

(2)  76  R.  R.  47  (1  De  G.  &  Sm.  90),  (4)  64  R.  R.  386  (3  Hare.  503). 


VOL.  ixxix.]        1848.    CH.    2  DE  G.  &  SM.  825.  228 

GEE  V.  PEAESE,  ims. 

(2  De  G.  &  Sm.  325-346.)  ./»«^io. 

Under  two  agreements  for  sale,  (one  of  which  was  to  be  completed  on  the  ^^'^S^n 
Ist  of  June,  and  the  other  on  the  29th  of  September,  both  in  1846,)  dis-  ***^°'»  •'  • 
putes  arose  upon  the  title,  and  upon  certain  valuations  incident  to  the  ^  ^ 
purchase.  The  oonyeyances  were  engrossed  on  the  4th  of  January,  1847, 
and  the  vendor  made  two  requisitions  to  the  purchaser  to  complete  the  first 
on  the  11th  of  January,  and  the  second  on  the  25th  of  January,  1847,  and 
intimated  that  non-compliance  with  the  requisitions  would  be  treated  by  the 
vendor  as  a  breach  of  the  agreements.  The  purchaser  did  not  comply;  but 
his  solicitors  reiterated  claims  to  certain  deductions  and  abatements.  The 
disputes  continued  until  after  the  13th  of  February,  1847,  when  the  pur- 
chaser filed  a  bill  seeking  specific  performance :  Held,  that  the  circum- 
stances and  delay  did  not  constitute  a  case  of  such  default  by  the  plaintiff 
as  to  preclude  him  from  a  title  to  specific  performance;  but,  it  appearing 
on  the  correspondence  that  the  claims  of  deduction  and  abatements  had  not 
been  the  cause  which  delayed  the  completion  of  the  purchase,  but  that  want 
of  means  on  the  part  of  the  purchaser  to  pay  even  so  much  purchase-money 
as,  according  to  his  view,  he  had  to  pay,  was  the  cause  of  the  delay  up  to 
and  until  after  the  date  of  the  filing  of  the  bill,  the  Cottrt  held,  that  the 
purchaser  had  so  acted  as  to  have  lost  the  right  to  enforce  a  B])ecific  per- 
formance, and  dismissed  his  bill.  But  -the  Court  declined  giving  the 
defendant  costs,  except  upon  the  terms  of  his  returning  the  deposit 

This  was  a  suit  by  Mr.  Gee,  as  the  purchaser,  against  Mr. 
Price  Pearse,  as  the  vendor,  to  enforce  the  specific  performance  of  a 
contract  contained  in  the  conditions  of  sale,  for  the  sale  to  him  of 
certain  hereditaments. 

The  defendant,  as  a  trustee  acting  under  the  usual  trusts  to  sell, 
contained  in  the  will  of  a  Mr.  Nicholas  Pearse,  deceased,  caused 
certain  freehold,  copyhold,  and  leasehold  hereditaments  of  the 
testator  to  be  put  up  for  sale  by  public  auction,  by  Mr.  Leifchild, 
auctioneer,  at  Garra way's  Coffee-house,  on  the  24th  of  March, 
1846,  in  several  lots. 

Lot  1  consisted  of  a  family  mansion,  known  as  Debden  Hall,  in 
a  small  park,  with  a  meadow  adjoining,  stated  to  be  freehold, 
with  the  exception  of  two  specified  parcels,  which  were  described 
as  leasehold ;  and  it  was  stated,  that  immediate  possession  would 
be  given  of  this  lot  to  the  purchaser  on  completion  of  the 
purchase. 

At  the  end  of  the  printed  particulars  of  all  the  lots,  and  of  the 
conditions  of  sale,  it  was  stated,  that  a  considerable  portion  of  the 
property  was  redeemed  of  land-tax,  and  that  the  rest  was  subject 
to  land-tax,  amounting  to  21, 15«. 

The  plaintiff  became  the  purchaser  at  the  sale  of  the  premises 
comprised  in  Lot  1,  at  the  price  of  8,850^. ;  and  he  thereupon,  in 
pursuance  of   the  conditions  of  sale,  paid  a  deposit  of  7702.  to 


224  1848.    CH.    2  DE  G.  &  SM.  825—327.  [iub, 

geb         the  auctioneer,  and  signed  a  memorandum,  acknowledging  that  he 
Peabsb.      had  purchased  Lot    1    for    3,8502.,    and  agreeing  to  fulfil  the 

conditions  under  which  the  same  was  sold. 
[  326  ]  Of    the.  conditions    of    sale,  the  following   only  are  material 

parts : 

''  3.  Every  purchaser  shall  immediately  pay  down  a  deposit,  in 
the  proportion  of  20J.  for  every  lOOi.  on  his  purchase-money,  into 
the  hands  of  Mr.  Leifchild,  as  agent  for  the  vendor,  and  sign  an 
agreement  for  the  completing  the  purchase,  and  for  payment  of  the 
remainder  of  the  purchase-money  to  the  vendor,  on  the  1st  day  of 
June  next,  at  the  office  of  Messrs.  Frere  &  Co.^  at  which  time 
and  place  the  purchases  are  to  be  completed ;  and  the  purchasers 
shall  then  have  the  actual  possession,  or  be  entitled  to  the  rents 
and  profits  of  their  respective  lots,  all  outgoings  up  to  that  time 
being  cleared  by  the  vendor ;  and  in  case,  from  any  cause  what- 
soever, the  purchases  of  any  of  the  said  lots  shall  not  be  com- 
pleted, the  respective  purchasers  of  such  lots  shall  pay  to  the 
purchaser  interest  on  the  purchase-money  of  such  lots,  and  on  the 
price  of  the  timber  therein,  to  be  ascertained  in  manner  herein- 
after mentioned,  after  the  rate  of  42.  per  cent,  per  annum  to 
the  day  of  completion. 

"  4.  The  purchaser  of  each  lot  shall  take,  at  a  valuation  to  be 
made  by  two  competent  persons  and  their  umpire,  to  be  appointed 
in  manner  hereinafter  mentioned,  the  vendor's  fixtures,  an  inven- 
tory of  which  will  be  produced  at  the  time  of  sale,  and  also  the 
growing  crops,  dressings,  half-dressings,  and  manure  in  or  upon 
the  various  lands  comprised  in  their  respective  lots ;  and  also  aU 
timber  and  timber-like  trees,  pollards,  tellers,  and  saplings,  on  hia 
or  her  lot,  down  to  Is.  per  stick,  inclusive. 

''  5.  The  vendor  will  deduce  a  good  title  to  the  lots  sold,  and  will, 
within  twenty-one  days  from  the  day  of  sale,  at  his  own  expense 
prepare  and  deliver  to  each  purchaser,  or  to  his  or  her  solicitor,  an 
abstract  of  his  title. 

"  6.  That,  within    twenty-one   days   from  the  delivery  of  the 

abstract  to  each  purchaser  or  his  solicitor,  all  objections  to  the  title 

shall  be  stated  in  writing,  and  delivered  at  the  office  of  Messrs. 

[  •327  ]      Frere  &  Co.,  in  default  of  which  the  *title  of  the  vendor  shall  be 

considered  as  accepted  by  such  purchaser. 

''  15.  If  any  of  the  purchasers  shall  neglect  or  fail  to  comply  with 
the  above  conditions,  his  or  her  deposit-money  shall  be  actually 
forfeited  to  the  vendor,  who  shall  be  at  full  liberty  to  resell  the  lot 
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or  lots  bought  by  him  or  her,  eiiher  by  public  auction  or  private  Grb 
contract,  and  the  deficiency  (if  any)  occasioned  by  such  second  sale,  pbarsr. 
together  with  all  expenses  attending  the  same,  shall  immediately 
after  the  same  sale  be  made  good  to  the  vendor  by  the  defaulter  at 
this  present  sale  ;  and  in  case  of  the  non-payment  of  the  same,  the 
whole  thereof  shall  be  recoverable  by  the  vendor  as  and  for  liqui- 
dated damages,  and  it  shall  not  be  necessary  previously  to  tender  a 
conveyance  to  the  purchaser." 

The  last  condition  was  the  usual  stipulation  for  a  reference  of 
disputes  to  arbitration. 

The  defendant,  in  further  execution  of  the  trust  to  sell  contained 
in  the  testator's  will,  caused  other  hereditaments  of  the  testator  to 
be  put  up  for  sale  by  public  auction,  by  Mr.  Leifchild,  at  Garraway*s 
Coffee-house,  on  the  8th  of  June,  1846,  in  several  lots. 

Lot  1  consisted  of  a  farm,  part  freehold  and  part  copyhold,  on 
the  east  side  of  Debden  Green,  comprising  the  several  particulars 
therein  mentioned;  also  two  cottages  and  lands,  consisting  of 
84a.  1b.  18p.  Lot  2  comprised  a  copyhold  estate  on  the  west  side 
of  Debden  Green,  consisting  of  a  cottage  and  lands,  admeasuring 
47a.  9p.  ;  and  Lot  8  comprised  two  copyhold  tenements,  with 
gardens  containing  27p. 

At  the  end  of  the  printed  particulars  and  conditions  of  the  sale 
were  statements,  that  the  lands  in  Lot  2  were  in  the  occupation  of 
Mr.  David  King,  a  most  respectable  tenant  at  will ;  that  the  house, 
garden,  and  buildings  in  Lot  2  were  in  hand  ;  and  that  tlie  land-tax 
charged  on  such  ^portions  of  the  several  lots  as  were  liable  thereto,  [  *328  ] 
was  22.  5s.,  and  that  the  same  would  be  apportioned  in  the  usual  way. 

The  plaintiff  became  the  purchaser,  at  the  sale,  of  Lots  1,  2,  and 
8,  at  the  price  of  4,6002.,  and  he  thereupon,  in  pursuance  of  the 
conditions  of  sale,  paid  a  deposit  of  900/.  to  the  auctioneer ;  and  he 
also  signed  a  memorandum,  acknowledging  that  he  had  purchased 
Lots  1,  2,  and  8  in  the  particular  of  that  day's  sale,  for  the  sum  of 
4,6002. ;  and  also  agreeing  to  fulfil  the  conditions  under  which  the 
same  lots  were  sold. 

By  the  conditions  upon  the  second  sale,  it  was  stipulated  by 
the  third  clause,  that  the  purchase  should  be  completed  and  the 
purchase-money  paid  to  the  vendor  on  the  29th  of  September,  1846. 

The  conditions  upon  the  second  sale  were  otherwise  the  same, 
mtUatis  mutandis,  as  the  conditions  upon  the  first  sale. 

It  was  subsequently  arranged  that  the  two  contracts  should  be 
completed  at  the  same  time. 

B.B. — ^VOL.  LXXIX.  15 
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Gee  Abstracts  of  the  defendant's  title  to  the  lots  purchased  by  Mr.  Gee 

Pkarbe.  ^^^^  86°^  ^^  bii^  i^  ^U6  time;  but  in  such  abstracts,  the  title 
to  the  redeemed  land-tax  was  not  deduced.  It  was,  however, 
supplied  immediately  on  its  being  asked  for. 

Mr.  Pearse  was  not  admitted  as  tenant  of  the  copyhold  premises 
until  August,  1846  ;  and  up  to  that  date  the  vendor's  title  was,  in 
this  respect,  defective. 

Objections  to  the  title,  as  deduced,  were  made,  but  after  the 
twenty-one  days  limited  by  the  conditions  for  making  objections. 
The  vendors  proceeded  to  answer  the  objections,  but  subject  to 
a  stipulation  by  them,  that  it  was  to  be  without  prejudice  to  the 
rights  of  the  vendor  under  the  6th  condition. 
[  *329  ]  Discussions  as  to  the  title  continued  between  the  solicitors  *for 

the  plaintiff  and  the  solicitors  for  the  defendant,  on  some  points  of 
no  great  importance  as  to  the  freehold  parts,  and  as  to  the  identity 
of  the  copyhold  parts,  until  September,  1846,  when  the  drafts  of 
the  proposed  deeds  of  assurance  were  submitted  to  the  vendor's 
solicitors  by  the  purchaser's  solicitors,  and,  after  a  protracted  dis- 
cussion, they  were  finally  approved,  on  behalf  of  both  parties,  on 
the  16th  of  November,  1846;  but  the  engrossments  of  the  con- 
veyance and  assignment  of  the  freehold  and  leasehold  parts,  and  of 
the  surrender  of  the  copyhold  parts,  were  not  sent  to  the  vendor's 
solicitors  until  January,  1847.  All  the  engrossments  were  ready 
for  final  settlement  previously  to  or  on  the  4th  of  January,  1847. 

In  the  month  of  September,  1846,  the  tenant,  M>.  King,  adver- 
tised for  sale  all  his  growing  crops,  hay,  and  straw,  on  the  premises 
occupied  by  him.  The  plaintiff  required  the  defendant  to  prevent 
the  threatened  sale,  as  being  contrary  to  the  stipulations  of  his 
contract  of  purchase,  and  greatly  detrimental  to  the  estate ;  but  the 
defendant  merely  gave  notice  to  Mr.  King  not  to  remove  such  crops, 
and  referred  him  to  the  plaintiff  to  arrange  as  to  the  same ;  but  the 
defendant  took  no  steps  to  prevent  his  doing  so.  Mr.  King  after- 
wards removed  the  straw  and  hay,  thereby  injuring  the  property  to 
the  amount  of  200L,  as  the  plaintiff  alleged.  The  plaintiff  being 
left  to  arrange  as  he  best  could  with  Mr.  King,  in  respect  of  the 
damage  thus  done,  accepted  611.  of  him,  and  the  defendant  refused 
to  make  any  further  compensation  to  the  plaintiff. 

The  timber  on  the  premises  was  valued  in  the  month  of  October, 
1846,  and  the  valuation  of  the  growing  crops,  half  dressings,  and 
manure,  was  completed  on  the  4th  of  January,  1847,  at  a  total 
balance  of  1,7922.  U.    On  that  day,  Messrs.  Frere  &  Co.  appointed 
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the  following  Monday  as  the  time  for  completing  the  purchase.        Gkk 
The  valuation  was  made,  by  Mr.  Leifchild,  on  behalf  both  of  the      vkIbi^^ 
vendor  *and  the  purchaser ;  but  the  plaintifif,  upon  the  amount  of       [  *330  ] 
the  valuation   being  communicated  to  him,  objected    that    the 
valuation  included  certain  particulars  valued  at  101.,  which  he  was 
entitled  to  have  without  valuation ;  and  that  it  allowed  the  plaintiff 
nothing  beyond  the  611.  for  the  injury  occasioned  by  Mr.  King. 

The  discussion  of  these  questions  protracted  the  negotiations  for 
the  completion  of  the  sale. 

The  plaintiff  was  not  put  into  possession  of  the  premises  ;  but  he 
was  allowed  to  enter  for  the  purpose  of  sowing  the  wheat  crops ;  of 
which  permission  he  did  not  avail  himself,  and  he  alleged  that  the 
only  advantage  he  had  therefrom  was  to  feed  cattle  on  the  stubble 
land.  The  defendant  claimed  interest  from  him  from  the  date  of 
the  sale  until  the  purchase  should  be  completed. 

The  whole  amount  of  the  purchase-moneys  and  interest,  and 
valuations,  &c.,  as  made  up  by  the  defendant  on  the  6th  of  January, 
1847,  was  8,606Z.  ISs.  3d. ;  and  that  amount  was  then  apparently 
ascertained,  and  the  conveyances  and  assurances  were  then  arranged 
to  be  executed,  and  the  purchase  to  be  completed. 

The  plaintiff's  solicitors,  and  the  plaintiff  himself,  subsequently, 
objected  to  some  of  the  items  of  the  valuation,  and  claimed  a  further 
deduction,  both  for  the  injury  done  by  Mr.  King  and  for  the  plaintiff's 
not  having  had  the  occupation  of  the  land. 

Messrs.  Butter  and  Trotter,  the  plaintiff's  solicitors,  wrote  a  letter 
to  the  defendant's  solicitors  on  the  8th  of  January,  1847,  in  which 
they  disputed  the  plaintiff's  obligation  to  pay  interest,  and  which 
farther  proceeded  thus : 

**  We,  further,  do  not  consider  the  sum  of  612.  an  adequate  compen- 
sation for  the  removal  of  hay  and  straw  from  the  farm.  Mr.  Gee 
has  sustained  great  loss  and  inconvenience,  both  by  this  removal 
and  by  your  refusal  to  allow  *him  to  enter  on  the  land  for  the  [  ♦J^si  ] 
purpose  of  sowing  the  wheat  crop.  The  amount  of  this  compen- 
sation can  only  be  determined  by  practical  farmers,  and  we  shall 
claim  it  as  a  deduction  from  the  purchase-money  as  soon  as  it  can 
be  ascertained." 

Messrs.  Frere  &  Co.,  on  the  10th  of  January,  wrote,  in  reply  to 
Messrs.  Butter  and  Trotter,  as  follows : 

"  Lincoln's  Inn,  10th  January,  1847. — Pearse  to  Gee. — In  reply 
to  your  letter  of  the  8th  instant,  we  beg  to  remind  you  that  t>^ 

16—2 


£2H  1848.     CH.    2  DE  G.  &  SM.  881—882.  [r,r. 

Ger  whole  of  the  delay  in  completing  this  purchase  has  been  on  the  part 
pbarhk.  of  the  purchaser ;  and  that,  down  to  the  present  moment,  we  have 
not  received  from  you  such  a  conveyance  as  Mr.  Pearse  could  be 
required  to  execute ;  and  this  notwithstanding  you  were  perfectly 
aware  that  the  estate  remained  unproductive,  and  in  the  face  of  a 
distinct  notice  from  us,  that  interest  would  be  required  of  the  par- 
chaser.  With  respect  to  Mr.  Gee  being  entitled  to  possession,  we 
have  only  to  remark,  that  if  he  had  completed  the  purchase  on  the 
days  named  in  the  conditions  of  sale,  we  were  quite  prepared  to  give 
him  possession ;  and  the  conditions  do  not  admit  of  the  construc- 
tion you  have  put  upon  them.  But  so  far  is  it  from  being  the  fact, 
as  erroneously  stated  in  your  letter,  that  he  was  refused  possession 
for  the  purpose  of  sowing  his  wheat  crop,  we  find  from  the  corre- 
spondence, that  within  a  week  of  his  application  Mr.  Gee  was  in 
possession  for  this  purpose,  and  a  few  days  later  we  allowed  him 
to  turn  in  cattle  on  a  part  of  the  farm.  Under  such  circumstances, 
we  can  on  no  account  waive  our  right  to  interest  on  the  purchase- 
money  and  the  price  of  the  timber. 

''  With  respect  to  the  claim  set  up  by  Mr.  Gee  for  compensation 
on  account  of  the  removal  oS  the  farm  of  the  stock  of  the  late 
[  *332  ]  tenant,  although  we  were  entitled,  under  ^the  covenants  of  an 
expired  lease,  to  compensation,  of  which  we  expressed  ourselves 
willing  to  give  the  benefit  to  Mr.  Gee,  we  do  not  admit  that  Mr.  Gee 
is  entitled  to  any  compensation  whatever ;  and  as  our  offer  is  met 
in  such  a  spirit,  we  beg  you  will  understand  that  we  withdraw  it.'* 

The  following  correspondence  subsequently  took  place  between 
Messrs.  Frere  &  Co.,  the  defendant's  solicitors,  and  Messrs.  Baiter 
and  Trotter,  the  plaintiff's  solicitors: 

Messrs.  Frere  &  Go.  to  Messrs.  Butter  and  Trotter. 

"Lincoln's  Inn,  18th  January,  1847. — Pearse  to  Gee. — It  is 
almost  needless  to  remind  you,  that  on  the  4th  inst.  we  made  an 
appointment  with  you  for  completing  this  sale  last  Monday,  of 
which,  however,  no  notice  was  taken  ;  and  we  have  since  received 
several  communications  from  Mr.  Gee,  from  which  it  appears  that 
he  is  not  able  to  complete,  and  this  fully  explains  the  condnct  of 
the  business  throughout. 

"  Under  these  circumstances  we  beg  to  give  you  formal  notiee, 
that  the  vendor  is  ready  to  execute  the  conveyance  and  make  the 
surrenders  whenever  you  think  proper  to  send  them ;  and  we  beg 
to  make  another  appointment  for  completion  on  this  day  week,  at 
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one  o'clock,  at  our  oflBce ;  bat  if  Mr.  Gee  then  tails  to  complete,  we  gbb 
shall  consider  that  he  has  failed  to  comply  with  the  conditions  of  pbauk. 
sale,  and  shall  act  accordingly  without  further  notice.  Beferring 
to  yonr  letter  of  the  8th  inst.  we  peroeire  that  your  request  to  see 
Mr.  Leifchild's  valuation  of  fixtores  escaped  oar  notice,  we  beg  to 
say,  we  shall  be  happy  to  produce  it  to  you  at  any  time ;  but  with 
respect  to  your  inquiry  how  Mr.  Leifchild  made  out  the  proportion 
of  valuation  of  ploughings,  dressings,  &c.,  we  have  no  information 
on  this  head,  nor  do  we  think  that  Mr.  Gee  is  entitled  to  require  it." 

Messrs.  Butter  and  Trotter  to  Messrs.  Frere  &  Co.  [  '^  1 

"  Ely  PuiCB,  January  18,  1847. — ^Pearse  to  Gee. — In  reply  to 
your  letters  of  the  10th  and  18th  inst.  we  beg  leave  to  say,  that  we 
altogether  deny  that  the  whole  of  the  delay  in  completing  this 
purchase  has  been  on  our  part;  and  we  shall  be  able  to  prove, 
that,  if  you  had  met  Mr.  Gee  at  the  commencement  in  a  Uberal 
and  proper  manner,  the  purchase  might  have  been  completed 
several  months  ago.  The  business  could  not  have  been  concluded 
nntil  the  valuations  were  made;  we  agreed  to  your  owcl  valuer 
acting  for  Mr.  Gee,  and  we  did  not  receive  the  valuations  from  you 
until  the  6th  inst. 

*'  We  repeat,  that  the  vendor  is  not  entitled  to  rent  and  posses- 
sion of  the  estate,  and  to  claim  interest  from  the  purchaser  at  the 
same  time.  And  we  insist  that  Mr.  Gee  is  entitled  to  compensa- 
tion for  the  serious  loss  he  has  sustained  by  the  late  tenant,  and  by 
your  refusing  him  possession. 

**  We  refrain  at  present  from  noticing  several  allegations  in  your 
last  letter,  and  beg  to  inform  you  that  Mr.  Gee  is  both  ready  and 
vrilling  to  complete  his  purchase,  in  pursuance  of  the  conditions  of 
sale,  so  far  as  they  can  now  be  acted  upon.  We  are  advised  to  file 
a  bill  against  Mr.  Pearse,  to  enforce  his  contract,  unless  the  just 
claims  of  Mr.  Gee  are  admitted ;  but  for  the  sake  of  peace  we  are 
authorised  to  state,  that  Mr.  Gee  will  accept  2002.  as  an  additional 
compensation  for  his  loss,  and  that  he  will  thereupon  agree  to  the 
payment  of  interest  and  the  amount  of  the  valuations  of  fixtures, 
Ac,  although  the  latter  include  articles  which  he  cannot  be  com- 
pelled to  pay  for.  We  make  this  offer  without  prejudice,  and,  if 
accepted,  Mr.  Gee  will  be  prepared  to  complete  next  week.*' 

Messrs.  Frere  &  Co.  to  Messrs.  Butter  and  Trotter. 
*'  Lincoln's  Inn,  19th  January,  1847.— Pearse  to  Gee.— Referring 
to  that  paragraph  of  your  letter  of  yesterday,  in  *which  you  ^ 
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Gkk  that  Mr.  Gee  is  both  ready  and  willing  to  complete  his  purchase,  in 
PKAR8B.  pursuance  of  the  conditions  of  sale,  so  far  as  they  can  now  be  acted 
on,  we  beg  to  repeat,  that  Mr.  Brice  Pearse  will  attend  here 
to-morrow  afternoon  at  one,  for  the  purpose  of  completing  the  sale, 
and  if  your  statement  is  true,  Mr.  Gee  will  then  also  attend  and 
complete. 

**  We  are,  however,  more  inclined  to  give  credit  to  Mr.  Gee's  own 
statement  of  his  inability,  than  to  your  assurances  to  the  contrary, 
and,  if  he  does  not  then  attend,  are  prepared  to  act  upon  his 
admissions.  We  decidedly  refuse  to  make  any  allowance  to  Mr. 
Gee  for  his  alleged  losses,  because,  if  any  such  loss  has  arisen, 
which  we  do  not  believe,  it  is  in  consequence  of  his  own  default. 
Mr.  Gee,  having  submitted  to  abide  by  Mr.  Leifchild's  valuation, 
although  we  called  on  him  to  appoint  his  own  valuer,  cannot  now 
question  his  valuation.  As  to  our  treatment  of  Mr.  Gee  in  the 
earlier  stage  of  the  proceeding,  we  merely  adhered  to  the  con- 
ditions, and  resisted  unfounded  objections,  which  objections,  after 
they  had  served  the  purpose  of  delay,  for  which  they  were 
propounded,  you  have  invariably  withdrawn.  Although  it  is  now 
seven  months  since  the  first  purchase,  and  nearly  four  months 
since  the  second  purchase  should  have  been  completed,  we  have 
not  yet  received  from  you  the  conveyances  in  a  state  in  which  our 
clients  could  execute  them. 

''We  shall  be  quite  ready  to  appear  to  any  process  you  may 
think  proper  to  issue." 

In  the  course  of  the  discussions  between  the  solicitors  as  to  the 
title  and  conveyance,  the  vendor's  solicitors,  in  a  letter  of  tlie  13th 
of  November,  1846,  to  the  plaintiff's  solicitors,  wrote  thus  :  **  We 
have  had  inquiries  whether  Mr.  Gee  was  desirous  of  parting  with 
the  estate  at  the  price  he  has  agreed  to  give  for  it,  and  as  he  seems 
[  *335  ]  so  unwilling  ^to  complete,  perhaps  he  would  wish  us  to  follow 
this  up." 

Upon  this  suggestion  Mr.  Gee  wrote  the  following  letter  to 
Mr.  Frere,  dated  the  12th  of  December,  1846 : 

"  I  presume,  by  your  offering  to  take  the  Loughton  estate  off  my 
hands,  that  you  have  some  client  who  wishes  for  it.  I  have,  iu 
consequence  of  having  the  offer  of  other  property,  resolved  to 
acquaint  you,  that,  if  I  derive  a  profit  of  500/.,  your  client  may 
have  it  before  the  additional  costs  of  the  stamp  duty  be  incurred, 
and  then  it  will  be  very  cheap,  because  the  railway,  which  will  be 
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commenced  in  the  spring,  will  add  great  additional  value  to  the  Obb 
property.  As  my  cattle  at  Loughton  are  doing  very  ill  on  the  pjbabsb. 
clover,  and  there  is  grass  which  is  taking  injury  from  not  being  fed 
off,  I  wish  you  would  allow  the  gardener  to  send  the  bullocks  into 
some  of  the  pastures,  and  you  may  consider  them  as  joint-stock  if 
anything  should  occur  to  prevent  the  completion  of  the  purchase, 
which  will  not  be  on  my  part." 

This  letter  was  followed  by  the  three  following  letters  from 
Mr.  Gee  to  Mr.  Pearse : 

"  Bishops  Stobtford,  January  8,  1847. — I  have  to  request  of  you 
the  favour  to  allow  me  a  few  minutes'  conversation  to-morrow 
morning,  and  will  call  at  your  office  about  half-past  eleven  on  my 
way  to  Lincoln's  Inn  Fields,  where  I  have  to  attend  a  meeting  at 
twelve,  from  which  I  could  come  at  any  subsequent  time,  if  that 
mentioned  above  should  not  be  convenient." 

''Bishops  Stobtfobd,  January  9,  1847. — I  received  a  copy  of 
your  letter  this  morning.    You  can,  if  you  like,  relieve  me  from 
this  distress,  because  you  know  one  who  would  take  the  purchase, 
or  give  me  a  little  tune.    I  will  call  *about  twelve ;  pray  see  me,       [  *836  1 
and  relieve  a  distracted  mind." 

"  Bishops  Stobtpobd,  January  11,  1847. — Just  as  I  was  starting 
for  town  for  the  purpose  of  meeting  some  parties  to  treat  for 
a  property  to  enable  me  to  settle  with  you,  I  received  a  letter 
postponing  it  to  Wednesday  at  two,  and  I  have  my  doubts  of  their 
sincerity,  although  Mr.  Parker  of  Lewisham  is  the  solicitor  to  the 
party,  who  lives  near  Colchester.  Pray  do  relieve  me  from  this 
anxiety,  which  you  can  do  if  you  please,  as  you  said  on  Saturday 
your  client  would  take  the  estate.  Make  me  pay  for  my  folly,  but 
not  too  severely,  to  the  injury  of  my  family ;  leave  that  to  your 
good  father,  who  would  do  no  injustice  but  deal  mercifully  to  all 
men.    If  yon  could  relieve  me  by  a  line,  in  mercy  do  it." 

After  the  above  letters  the  following  letters,  among  others,  passed 
between  the  plaintiff  and  Mr.  Frere  : 

Mr.  Frere  to  Mr.  Gee. 
"LiKooLN*s    Inn,   January   11,    1847.— I    have    this    morning 
received  your  two  letters.     I  am  very  sorry  for  the  great  embar- 
rassment you  appear  to   be    in.      I   did    not  say  on   Saturday 
that  my  client  would  take  the  estate ;  on  the  contrary,  I  told  you  it 
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Gbb  was  too  late  for  me  to  enter  into  any  such  negotiation.  I  did  not 
Peame.  even  believe  you  sincere  (and  I  told  you  bo),  in  your  professed 
desire  to  get  rid  of  your  bargain.  I  know  nothing  of  your  affairs, 
and  am  therefore  not  able  to  undertake  relieving  you ;  and  I  owe 
it  to  my  clients  to  consult  their  safety  in  the  first  place ;  and  tbe 
simple,  straightforward  course  appears  to  me  the  best,  namely,  to 
put  the  estate  up  for  resale. 

"  I  am  very  sorry  to  cause  you  vexation ;  but  I  believe  that,  to 
be  explicit  with  you,  is  best  for  your  interests  as  well  as  m; 
clients'." 
[  837  ]  Mr.  Gee  to  Mr.  Frere. 

"Bishops  Stortford,  January  12,  1847.— I  am  much  obliged  by 
your  favour  of  yesterday.  Would  you  do  me  the  kindness  to 
favour  me  with  a  note  directed  to  the  Jerusalem  Coffee-house, 
Gornhill,  (where  I  have  appointed  to  meet  the  parties  about  the 
sale  of  another  property,  at  two  o'clock),  to  say  whether  I  can  see 
you  afterwards,  and  at  what  time.'* 

Mr.  Frere  to  Mr.  Gee. 

"  Lincoln's  Inn,  18th  January,  1847. — In  reply  to  your  letter  just 
received,  I  beg  to  state,  that  I  have  an  appointment  at  three  to-daj 
at  the  West-end,  and  I  shall,  probably,  be  engaged  down  to  that 
hour  at  Westminster.  I  beg  to  repeat,  that  I  think  this  double 
correspondence  very  objectionable,  and  I  shall  feel  obliged  by  your 
sending  any  communication  you  may  have  to  make  to  me  through 
your  solicitors  in  the  usual  way." 

The  plaintiff  filed  his  bill  on  the  13th  of  February,  1847,  to 
enforce  the  specific  performance  of  the  agreement ;  notwithstanding 
which,  the  correspondence  was  continued,  and  the  following  letters 
among  others  passed : 

Messrs.  Frere  &  Co.  to  Messrs.  Butter  and  Trotter. 

"  Lincoln's  Inn,  April  1,  1847. — Gee  to  Pearse. — In  reply  to 
your  letter  of  the  29th  ult.,  we  beg  to  refer  you  to  ours  of  the  30th 
October  and  the  11th  and  16th  ult. 

"  We  must  beg  you  to  adopt  a  decided  and  intelligible  course ; 
either  carry  out  the  agreement  to  which  we  came  with  you  for  the 
settlement  of  the  business,  or  tell  us  at  once  that  you  do  not  mean 
to  abide  by  that  agreement,  but  to  get  what  abatement  you  can  by 
impugning  Mr.  Leifchild's  valuations.  We  shall  then  consider  the 
arrangement  at  an  end,  and  know  how  to  deal  with  the  matter. 
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We  have  been  advised  by  counsel  to  file  a  cross  bill,  ^^hich  we  have        Gm 

hitherto  deferred  doing,  in  the  hope  that  the  purchase  *might  be  psarsb. 

completed  without  farther  litigation.    We  have  no  objection  to  [  *338  ] 
produce  the  inventory  of  fixtures." 

Mr.  Gee  to  Mr.  Frere. 
"Bishops  Stortpord,  April  11,  1847. — I  have  again  to  implore 
your  good  ofiices  to  relieve  me  from  the  unfortunate  dilemma  I  am 
placed  in  with  regard  to  Loughton.  I  have  vainly  endeavoured  to 
obtain  the  means  of  completing  the  purchase;  but  the  present 
state  of  the  money-market  has  frustrated  my  hopes,  and  I  trust  in 
mercy  to  an  old  practitioner  (who  has  always  endeavoured  to 
conduct  himself  respectably),  you  will  feel  some  commiseration.  I 
do  not  wish  your  clients  to  su£fer;  but  if  they  would  allow  Mr. 
Leifchild  to  sell  the  property  again,  I  am  willing  to  make  good  any 
loss  and  pay  all  expenses.  I  regret  to  hear  you  have  been  suffering 
from  a  visitation  of  Providence ;  and  to  the  same  cause,  I,  in  great 
measure,  attribute  my  failure  in  this  matter ;  as,  had  it  not  been 
for  my  paralytic  attack  in  June  last  year,  I  firmly  believe  you 
would  not  have  been  subjected  to  the  trouble  I  have  given  you. 
Let  me  again  implore  you,  in  the  name  of  a  beloved  wife  and  four 
children,  to  mitigate  my  distress,  which  unfits  me  for  business,  and 
is  unbearable ;  and  I  dread  the  consequences." 

Mr.  Frere  to  Mr.  Gee. 

"  Lincoln's  Inn,  April  12,  1847. — I  beg  to  acknowledge  the 
receipt  of  your  letter  of  yesterday,  in  which  you  refer  to  your 
professional  respectability  as  a  ground  for  asking  that  I  should 
employ  Mr.  Leifchild  to  resell  the  estate  at  Loughton,  in  conse- 
quence of  your  inability  to  complete  your  contract  for  purchasing 
it.  I  find  that,  durmg  my  absence,  you  have  filed  a  bill  for  a 
specific  performance  of  the  contract,  and  that  large  concessions 
have  been  offered  by  my  client  in  order  to  enable  you  to  complete ; 
but  our  endeavours  to  arrange  matters  have  been  met  by  your 
solicitors  in  a  manner  clearly  meant  only  to  delay  and  embarrass 
*us ;  and  it  now  appears,  on  your  own  acknowledgment,  that  these  [  *339  ] 
proceedings  have  been  taken  on  your  part  with  the  full  knowledge, 
that,  through  your  want  of  means,  they  could  end  in  nothing  but 
expense  and  delay. 

"  I  can  reconcile  such  conduct  with  your  former  credit,  only  by 
supposing  that  you  are  not  master  of  your  own  actions,  and  I  must 
decline  further  correspondence  with  a  gentleman  so  circumstanced ; 
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Ok«         neither  will  I  have  anything  to  do  with  Mr.  Leifchild,  who  has  lent 
PsABSE.      himself  to  be  your  instrameiit.*' 

Messrs.  Frere  &  Co.  to  Messrs.  Batter  and  Trotter. 
"Lincoln's  Inn,  April  12,  1847- — Pearse  to  Gee. — We  have 
received  no  answer  from  you  to  our  letter  of  the  1st  inst ;  and  we 
have  this  morning  heard  from  Mr.  Gee,  in  a  manner  which  satisfies 
us,  and  will  probably  satisfy  the  Court,  with  respect  to  your  pro- 
ceedings ;  and  having  done  all  in  our  power  to  enable  Mr.  Gee  to 
complete  his  contract,  without  effect,  we  beg  to  say  we  must  decline 
any  further  negotiation.  As  the  draft  agreement  we  sent  you  is 
no  longer  of  any  use,  you  had  better  return  it  to  us." 

The  Same  to  the  Same. 
"  Lincoln's  Inn,  26th  April,  1847. — We  request  you  will  return 
us  the  engrossment  of  the  covenant  to  indemnify  Mr.  Pearse  against 
the  rent  &c.  of  Mrs.  Whitaker's  lease,  which  was  sent  you  on  the 
24th  of  November  last,  for  the  purpose  of  having  it  executed  by 
Mr.  Gee,  and  which  is,  of  course,  now  useless." 

Messrs.  Butter  and  Trotter  to  Messrs.  Frere  &  Co. 
"  Ely  Place,   May  5,   1847. — Pearse  and  Gee. — ^We  wish  you 
to  take  notice,  that  we  claim  a  lien  on  the  deposit  monies  in  your 
hands,  for  the  costs  due  to  us  by  Mr.  Gee  in  the  above  matters,  and 
amounting  to  the  sum  of  1401.  5if.  id.*' 

[  340  J  Messrs.  Butter  and  Trotter  to  Messrs.  Frere  &  Co. 

"  Ely  Place,  August  3,  1847. — Gee  v.  Pearse. — Having  been 
informed  that  you  have  proceeded  to  a  sale  of  the  Loughton  property, 
without  having  intimated  to  Mr.  Gee  the  intention  of  the  vendor  to 
rescind  the  contract,  and  having  actually  resold  the  estate,  B8  ^e 
understand,  at  a  ruinous  reduction  in  price,  we  beg  to  inform  you, 
that  Mr.  Gee  will  not  submit  to  what  he  considers  an  unwarrantable 
proceeding  on  the  part  of  the  vendor ;  and  that,  unless  an  arrange- 
ment is  forthwith  made  for  the  return  of  the  deposits,  he  will 
proceed  with  the  suit.  As  you  have  not  filed  the  defendant's 
answer,  we  must  issue  attachment." 

The  defendant  by  his  answer,  filed  on  the  17th  of  August,  1847, 
insisted  that  the  contract  had  properly  determined,  and  stated, 
that,  about  the  end  of  the  month  of  June,  1847,  no  further 
communication  having  in  the  meantime  taken  place  between 
Mr.  Gee  or  his  solicitors,  and  Mr.  Pearse  or  his  solicitors,  in  relaUon 
to  the  purchase,  Mr.  Pearse,  in  pursuance  of  the  power  reserved  to 
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him  in  the  conditions  of  sale,  caused  the  premises  to  be  again         Osk 

advertised  for  sale  by  auction,  at   Garraway's  Coffee-house,  on      pkabsb. 

Wednesday,  the  14th  day  of  July,  1847  ;  and  the  same  were  put  up 

for  sale  accordingly,  under  similar  conditions  of  sale  as  on  the 

former  occasions ;  and  one  Mr.  John  Williams  being  the  highest 

bidder  at  the  auction,  became  the  purchaser  thereof  for  the  sum  of 

7,2101.,  exclusive  of  timber  and  fixtures,  which  were  taken  at  the 

sums  named  in  the  said  valuation  of  Mr.  Leifchild,  the  amount  of 

such  purchase-money  being  1,1402.  less  than  the  amount  agreed  to 

be  paid  on  the  former  sales  of  the'same  premises  by  Mr.  Gee.    The 

defendant  also  stated,  that  Mr.  Gee  was  present  at  the  sale,  and 

made  no  objection  thereto ;  and  the  defendant  further  stated,  that 

he  intended  to  complete  the  contract  with  Mr.  John  Williams,  and 

to  convey  the  premises  *to  him  on  being  paid  the  purchase-money       [  'S^i  ] 

for  the  same,  when  the  time  for  so  doing  should  arrive ;  and  also 

to  retain  the  deposit-monies  paid  by  Mr.  Gee  on  his  purchases,  as 

being  absolutely  forfeited,  by  reason  of  his  non-performance  of  the 

conditions  of  sale  on  his  part. 

Mr.  Wigi'am  and  Mr.  Cole,  for  the  plaintiff.  juns  2. 

Mr,  liussell  and  Mr.  T.  J.  Phillips,  for  the  defendant. 

{Hcbson  V.  BeU  (i)  and  Gee  v.  Paget  (2)  were  cited.) 

The  Yicb-Chancbllor  : 

If  the  defence  had  rested  solely  on  the  powers  and  rights  con- 
ferred on  the  vendor  by  the  15th  condition  of  sale,  it  would  have 
failed  ;  but  the  conduct  of  the  parties  has  rendered  this  case  one  of 
great  difficulty. 

The  Vice- Chancellor  :  J^r^e  ifi. 

In  this  case  I  continue  of  opinion,  that,  had  the  vendor's  defence 
rested  solely  on  the  powers  and  rights  conferred  on  him  by  the  15th 
condition  of  sale,  the  defence  must  have  failed.  But  I  conceive 
that  it  does  not  so  rest ;  and  that,  assuming  him  to  have  never 
become  entitled,  or  to  have  precluded  himself  from  asserting  any 
title  to  avail  himself  of  that  condition,  it  is,  nevertheless,  competent 
to  him  to  show,  for  the  purpose  of  defeating  the  purchaser  in  this 
«*uit,  that  the  latter  has  so  acted  as  to  have  lost  the  right  to  specific 
{performance.     Has  he,  then,  done  so  ? 

(I)  50  B.  R.  90  (2  Beav.  17).  (2)  Amb.  198. 
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Geb  The  times  appointed  by  the  contracts  in  question  for  completing 

Pka'rse.  the  purchases  respectively,  had  passed  previously  to  October,  1846 ; 
and  certainly  I  think,  that,  in  or  before  November  of  that  year,  the 
title  upon  each  was  accepted.  The  conveyances  were  prepared ;  and 
if  they  were  not  finally  settled  and  ready  in  or  before  December^ 
1846,  I  consider,  upon  the  evidence,  that  for  this  no  blame  rests  on 
the  vendor. 
[  342  ]  The  purchases,  it  is  clear  to  me,  might  and  ought  to  have  been 

completed  in  the  course  of  January,  1847,  or  earlier ;  and  the  one 
question, — or  at  least  a  very  material  question, — to  be  asked  and 
answered  is,  how  was  this  prevented  ? 

Now,  setting  aside  the  considerations  that  may  properly  belong 
to  the  error  of  including  in  the  valuation  of  fixtures  some  fixtures 
that  ought  not  to  have  been  comprised  in  it — to  the  vendor's  con- 
duct upon  that  subject — to  the  sums  of  611.  and  lOL  mentioned  in 
the  valuation — and  to  the  vendor's  conduct  concerning  as  well  these 
two  sums  as  the  claim  made  by  Messrs.  Butter  and  Trotter  (the 
purchaser's  solicitors),  in  their  letter  of  the  8th  of  January,  1817, 
in  these  terms:  '' We  further  do  not  consider  the  sum  of  611.  an 
adequate  compensation  for  the  removal  of  hay  and  straw  from  the 
farm.  Mr.  Gee  has  sustained  great  loss  and  inconvenience,  both 
by  the  removal  and  by  your  refusal  to  allow  him  to  enter  on  the 
land,  for  the  purpose  of  sowing  the  wheat  crop.  The  amount  of 
this  compensation  can  only  be  determined  by  a  practicable  farmer ; 
and  we  shall  claim  it  as  a  deduction  from  the  purchase-money,  as 
soon  as  it  can  be  ascertained," — I  am  satisfied  that  it  was  through 
the  purchaser's  default  that  the  completion  of  the  purchases  did  not 
take  place  in  January,  1847,  or  earlier.  A  perusal  of  the  answer, 
the  correspondence,  and  the  other  evidence,  cannot,  I  think,  lead  to 
any  other  conclusion. 

The  error  regarding  the  fixtures,  however,  was,  I  conceive,  not 
more  attributable  to  the  vendor  than  to  the  purchaser.  The  pro- 
duction of  the  valuation  was  offered  by  the  defendant's  solicitors,  in 
their  letter  to  Messrs.  Hutter  and  Trotter,  of  the  18th  of  January  ii). 
The  answer  to  that  letter  is  dated  the  18th  of  January,  and  is  in 
these  terms : 

(His  Honour  here  read  the  letter  of  Messrs.  Rutter  and  Trotter,  of 
the  18th  of  January,  1847,  ante,  p.  229.) 
[  *343  ]  This  letter,  it  is  observable,  does  not  specify  or  distinguish  *tlie 

fixtures  or  class  of  fixtures  which  ought  not  to  have  been  valued. 

(1)  See  anU,  p.  228. 
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But  the  letter  in  reply  from  the  vendor's  solicitors  (that  of  the  19th        Gkk 
of  JannarjO,  contains  this  paragraph  :  "  Mr.  Gee,  having  submitted       fkaksr. 
to  abide  by  Mr.  Leifchild's  valuation,  although  we  called  on  him 
to  appoint  his  own  valuer,  cannot  now  question  his  valuation." 

That  the  view  thus  taken  of  the  vendor's  or  the  purchaser's  rights 
in  respect  of  the  error  was  correct,  I  do  not  say ;  but,  by  the  whole 
of  the  correspondence  and  evidence,  I  am  satisfied  that  if  this  had 
been  the  only  difficulty — the  only  impediment — there  would  not 
have  been  substantially  any  difficulty,  any  impediment,  in  the  way 
of  completing  the  purchases.  I  am  satisfied  that,  by  timely 
explanation  to  the  defendant's  solicitors  on  that  head,  accompanied 
by  ability  and  readiness  on  the  purchaser's  side  to  do  and  accede  to 
what  it  was  incumbent  on  him  to  do  and  accede  to,  he  might  and 
would  have  obtained  the  vendor's  assent  to  the  correction  of  the 
error.  I  am  convinced  that  this  was  not  the  circumstance, — was 
not  one  of  the  circumstances, — ^which  caused  the  purchases  not  to 
be  completed  before  the  end  of  January,  1847. 

The  answer  on  this  subject  says,  that,  if  the  plaintiff  had  ever 
specifically  pointed  out  the  errors,  or  any  other  errors,  if  any  there 
were  in  the  valuation,  the  defendant  would  always  have  been  ready 
and  willing  to  have  them  corrected,  and  the  amount  of  the  valua- 
tion reduced  accordingly.  My  belief,  I  repeat,  goes  with  this 
statement. 

With  regard  to  the  claim  that  I  have  read  from  Messrs.  Butter 
and  Trotter's  letter  of  the  8th  of  January,  the  materials  before  the 
Court  do  not  convince  me  that  it  was  just  or  well  founded.  They 
have,  on  the  contrary,  impressed  my  mind  with  the  belief  that  it 
was  otherwise.  And  I  cannot  treat  the  vendor's  resistance  to  that 
claim  as  assisting  the  plaintiff's  case.  The  question,  however,  as 
to  his  title  to  be  allowed  both  or  one  of  the  sums  of  611.  and  102., 
is  a  different  question.  The  letter  in  answer  or  reply  to  that  of  the 
8th  of  January  was  of  the  10th,  and  was  thus : 

(His  Honour  here  read  the  letter  of  Messrs.  Frere  &  Co.  to       [  844  ] 
Messrs.  Butter  and  Trotter,  of  the  10th  n(  January,  1847,  stated 
anU,  p.  227.) 

Now,  whether  the  concluding  paragraph  of  this  letter  of  the  10th 
was  justifiable  or  unjustifiable,  was  well  or  ill-founded,  the  materials 
before  the  Court  do  not  enable  me  to  say.  I  doubt  whether  the 
purchaser  was  entitled  to  the  lOZ.,  and  I  doubt  also  whether  he  was 
entitled  to  the  61L;  but,  assuming  that  he  was  entitled  to  both 
sums,  and  that  the  concluding  paragraph  of  the  letter  of  the  10th 
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GiEB  of  January  was  not  well  founded — was  not  justifiable — I  musk  still, 
frabse.  I  think,  consider  whether  it  was  substantially  the  cause,  or  one  of  the 
causes,  which  prevented  or  delayed  the  completion  of  the  purchases ; 
and  upon  the  materials  before  me  I  am  of  opinion  that  it  was  not.  I 
am  of  opinion,  that,  had  the  61/.,  and  10/.,  and  the  error  as  to  the 
fixtures,  been  the  only  impediments — the  only  difficulties — those 
impediments,  those  difficulties,  might  and  would  have  been  sur- 
mounted in  a  manner  that  ought  to  have  been  satisfactory  to  the 
purchaser,  and  the  business  closed  before  February,  1847. 

Why,  then,  were  the  purchases  not  completed  before  that  month  ? 
In  my  opinion,  from  the  want  of  means  on  the  part  of  the  plaintiff, 
the  purchaser,  who  had  not,  but  was,  as  between  him  and  the 
defendant,  bound  to  have,  the  purchase-money  ready.  I  am  satis- 
fied that  the  money  which  the  plaintiff,  even  according  to  the  pro- 
fessed views  of  himself  and  his  solicitors,  had  to  pay,  was  not  forth- 
coming ;  and,  if  every  point  for  which  he  or  his  solicitors  contended, 
or  professed  to  contend,  except  his  request  for  indulgence,  had  been, 
as  soon  as  suggested,  conceded  to  him,  would  not  have  been  forth- 
coming before  the  institution  of  the  suit. 

Symptoms  of  this  unreadiness  had  begun  to  appear  early  in 
January,  if  not  before.  The  vendor's  solicitors,  in  a  letter  of  the 
13th  of  November  to  the  plaintiff's  solicitors,  had  said,  ''We  have 
[  *3t5  ]  had  inquiries  whether  Mr.  Gee  was  ^desirous  of  parting  with  the 
estate  at  the  price  he  has  agreed  to  give  for  it ;  and  as  he  seems  so 
unwilling  to  complete,  perhaps  he  would  wish  us  to  follow  this  up/' 
And,  on  the  12th  of  December,  1846,  and  the  8th,  9th,  and  llth  of 
January,  1847,  Mr.  Gee  is  found  writing  these  four  letters  to  one  of 
the  vendor's  solicitors,  Mr.  Frere.  (His  Honour  then  read  these 
letters,  which  are  set  out  above,  pp.  230,  231.) 

The  three  next  letters  between  these  two  gentlemen  are  of  the 
llth,  12th,  and  13th  of  January,  1847,  and  are  these: 

(His  Honour  here  read  the  three  letters,  set  out  above  at  pp.  231, 
232.) 

On  the  same  13th  of  January,  Messrs.  Frere  Jc  Go.  wrote  to 
Messrs.  Butter  and  Trotter  a  letter  already  mentioned,  which  was  thus : 

(His  Honour  read  the  letter :  see  p.  232.) 

The  letter  in  reply  or  answer,  of  the  18th,  I  have  already  read, 
and  a  letter  of  the  19th,  to  Messrs.  Butter  and  Trotter,  from  Messrs. 
Frere  &  Co.,  one  paragraph  of  which  I  have  before  stated,  and 
after  which  there  does  not,  I  think,  appear  to  have  been  any  letter 
on  either  side  before  the  filing  of  the  bill,  was  in  these  terms : 
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(Hifi  Honour  read  tlie  letter  of  the  19th  of  January,  1847 :  see        Gbb 
ante,  p.  229.)  Pbami. 

The  day  of  filing  the  bill  was,  I  believe,  the  13th  of  February ; 
bat  in  March  and  afterwards  there  was  more  correspondence,  of 
which  it  will  not,  perhaps,  be  a  waste  of  time  to  state  as  much  as 
was  subsequent  to  March.  The  letters  subsequent  to  March,  1847, 
were  these : 

(His  Honour  read  the  following  letters  :  Messrs.  Frere  &  Co.  to 
Messrs.  Rutter  and  Trotter,  of  the  1st  of  April,  1847,  ante,  p.  232 ; 
Mr.  Gee  to  Mr.  Frere,  of  the  11th  of  April,  1847,  ante,  p.  233 ;  Mr. 
Frere's  reply,  of  the  12th  of  April,  1847,  ante,  p.  233 ;  Messrs. 
Frere  «&  Go.  to  Messrs.  Butter  and  Trotter,  of  the  same  date,  ante, 
p.  234 ;  the  same  to  the  same,  of  the  26th  of  April,  18:47,  ante,  p.  234 ; 
Messrs.  Rutter  and  Trotter  to  Messrs.  Frere  &  Co.,  of  the  5th  of 
*May,  1847,  ante,  p.  234 ;  and  the  same  to  the  same,  of  the  3rd  of  [  *346  ] 
August,  1847,  ante,  p.  234.) 

By  these  materials,  altogether,  I  must  say  that  there  appears  to 

me  to  be  disclosed  a  case  of  default  on  the  plaintiff's  part,  sufficient 

to  preclude  him  from  a  title  to  specific  performance.    But  there 

have  been,  formerly,  instances  of  such  latitude  of  indulgence  in 

point  of  time,  between  vendors  and  purchasers,  and   so  short 

(perhaps  I  should  say  so  comparatively  short)  a  period  elapsed  in 

the  present  instance  between  the  date  of  the  earlier  of  the  two 

contracts  and  the  filing  of  the  bill,  (not,  I  think,  forty-seven  weeks ;) 

and  the  circumstances  of  the  particular  case  before  me  are,  in 

other  respects,  such,  that  this  may,  perhaps,  well  appear  a  strong 

decision.    Nor  is  it  a  conclusion  at  which  I  have  arrived  without 

previous  hesitation.     But,    in   a  suit    for   specific   performance 

especially,  a  plaintiff  must  have  more  than  a  doubtful  case ;  and 

though  I  do  not  say  that  the  plaintiff  here  bought  speculatively, 

without  knowing,  and  without  having  probable  grounds  for  believing, 

that  he  should  be  prepared  with  money  to  pay  in  due  time  for  what 

he   bought,  yet  it  is  so  much  more  fit  to  discourage  than  to 

encourage  that  kind  of  gambling  with  the  fortunes  and  hopes 

of  others,  the  consequences  of  disappointment  in  the  receipt  of 

purchaae-money  at  the  appointed  time  may,  in  many  cases,  be 

so  serionB  and  ruinous,  that  a  purchaser  not  ready  with  the  price, 

according  to  his  contract,  ought,  I  think,  to  show  a  very  special  case 

for  the  interference  of  this  Court  against  the  vendor — certainly, 

in   my  judgment,  one  clearer  and  better  than  the  plaintiff  has 

bhown  here. 
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[n.B. 


Gbb 

r. 

Pkaksb. 


DiBmissing  the  bill,  without  prejudice  to  any  action  that  the 
plaintiff  may  be  advised  to  bring,  I  will  give  the  defendant  his  costs 
if  he  will  consent  to  return  the  deposits,  but  not  otherwise. 

The  defendant  not  expressing  such  consent,  the  hill  was 
dismissed  without  costs. 


1848. 
June  12. 

Knioht 
Bbuce,  V.-C. 

[347] 


WILMER  V.  CURREY(i). 

(2  De  G.  &  Sm.  347—353;  S.  C.  12  Jur.  847.) 

A  firm  of  three  dissolved  partnership,  one  of  them  retiring ;  and,  by  the 
deed  of  dissolution,  the  two  continuing  partners  covenanted  for  themselves, 
their  heirs,  executors,  and  administrators,  that  they,  or  one  of  them,  would 
pay  to  the  outgoing  partner  certain  specified  sums :  Held,  that  this  only 
constituted  a  joint  liability  at  law,  and  could  not  be  otherwise  construed  in 
equity ;  and  a  demurrer  to  a  creditors*  bill  filed  by  the  outgoing  partner 
against  the  executrix  of  one  of  the  covenantors,  who  died  before  the  other, 
was  allowed. 

The  bill  in  this  case  stated,  that,  by  an  indenture  dated  the  28th 
of  May,  1846,  and  made  between  the  plaintiff  of  the  one  part,  and 
William  Gurrey  of  the  other  part,  reciting,  that  the  plaintiff, 
Wilmer  Wilmer,  and  Benjamin  Currey,  the  testator  in  the  caase, 
and  the  testator's  son,  William  Currey,  one  of  the  defendants,  bad 
for  some  time  carried  on  the  profession  of  attornies  and  solicitors, 
in  partnership  together;  and  further  reciting,  that  it  had  been 
agreed  that  the  partnership  should  be  dissolved,  so  far  as  concerned 
the  plaintiff,  from  that  day ;  and  reciting,  that,  as  the  consideration 
to  the  plaintiff  to  agree  to  such  dissolution,  and  in  order  to  wind 
up  the  affairs  of  the  partnership,  so  far  as  respected  the  plaintiff, 
and  also  as  the  consideration  for  his  share  of  the  debts  and 
monies  due  to  the  partnership,  it  had  been  agreed  that  the  sum 
of  3,2221. 16s.  6d.  should  be  paid  and  secured  by  Benjamin  Carrey 
and  William  Gurrey,  in  such  manner  as  was  thereinafter  expressed 
to  the  plaintiff,  and  that  the  plaintiff  should  be  freed  from  the 
debts  and  liabilities  of  the  partnership.  It  was  witnessed,  that 
each  of  them,  the  plaintiff,  the  testator,  and  the  defendant  William 
Gurrey,  for  himself,  his  heirs,  executors,  and  administrators,  did 
thereby  covenant,  promise,  and  agree  with  and  to  the  others  and 
other  of  them,  his  heirs,  executors,  and  administrators,  that  tiie 


(1)  Distinguished  by  the  Court  of 
Appeal  in  Beres/ord  v.  Browning  (1R75) 
1  Ch.  D.  30,  45  L.  J.  Ch.  36,  33  L.  T. 
524;  see  also  White  y,  Tyndail  {ISSS) 


13  App.  Ca.  263,  and  Natitmnl  SocMtg 
for  the  Distribution  of  EUetricit^  v. 
Gibhi  [1900]  2  Ch.  280,  69  L.  J.  Ch. 
457,  82  L.  T.  443,  0.;A.— O.  A.  a 
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copartnership,  and  every  part  and  branch  thereof,  should  from  Wiuikb 
that  day  be  void  and  absolutely  dissolved,  so  far  as  concerned  the  cubbby. 
plaintiff;  and  the  plaintiff  assigned  unto  the  testator,  Benjamin 
Carrey,  and  the  defendant,  William  Gurrey,  their  executors, 
administrators,  and  assigns,  all  that  the  one-third  part,  share, 
and  interest  of  him,  the  plaintiff,  of  and  in  the  monies  and  debts 
belonging  to  the  partnership,  or  in  or  to  which  the  plaintiff  had  *any  [  *348  ] 
right,  title,  or  interest,  jointly  with  Benjamin  Currey  and  William 
Correy,  by  virtue  of  the  copartnership ;  and  Benjamin  Currey  and 
William  Currey  did  thereby,  for  themselves,  their  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree,  with  and  to  the 
plaintiff,  his  executors  and  administrators,  that  they,-  the  said 
Benjamin  Currey  and  William  Currey,  their  executors  and  adminis- 
trators, should  and  would,  as  soon  as  conveniently  might  be,  pay 
and  discharge  all  debts  and  demands  whatsoever,  due  and  owing 
from  the  plaintiff  and  Benjamin  Currey  and  William  Currey,  on 
account  of  the  co-partnership,  or  which  the  plaintiff,  his  executors 
or  administrators,  should  or  might  be  liable  to  pay,  satisfy,  or  make 
good,  jointly  with  Benjamin  Currey  and  William  Currey,  for  or  by 
reason  or  means  of  the  copartnership  ;  and  also  should  and  would, 
from  time  to  time  and  at  all  times  thereafter,  well  and  sufficiently 
save,  keep  harmless,  and  indemnified,  the  plaintiff,  his  heirs, 
executors,  and  administrators,  and  his  and  their  and  every  of  their 
estate,  goods,  chattels,  and  effects,  of,  from,  and  against  all  costs, 
payments,  charges,  demands,  and  expenses  whatsoever,  which  the 
plaintiff,  his  heirs,  executors,  or  administrators,  or  his  or  their 
estate,  goods,  chattels,  and  effects,  should  or  might  suffer,  sustain, 
or  be  put  unto,  for  or  by  reason  of  the  copartnership,  or  by  reason 
of  Benjamin  Currey  and  William  Currey,  their  executors  or 
administrators,  making  use  of  the  name  of  the  plaintiff,  in  any 
suit  or  action  for  the  recovery  of  the  copartnership  debts,  or  by 
reason  or  means  of  his  being  made  defendant  in  any  suits,  or  any 
other  matter  or  thing  whatsoever  relating  to  the  copartnership; 
and  Benjamin  Currey  and  William  Currey  did  thereby,  for  them- 
selves, their  heirs,  executors,  and  administrators,  covenant  and 
agree  with  the  plaintiff,  his  executors,  administrators,  and  assigns, 
that  they,  Benjamin  Currey  and  William  Currey,  or  one  of  them, 
should  and  would  well  and  truly  pay,  or  *cause  to  be  paid,  to  the  [  *849  ] 
plaintiff,  his  executors,  administrators,  or  assigns,  the  sum  of 
8,0002.,  in  manner  thereinafter  mentioned ;  that  was  to  say,  the 
sum  of  l,000i.  on  the  28th  May,  1847,  the  further  sum  of  l,000i. 
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wiLMBR      on  the  28th  May,  1848,  and  the  further  sum  of  1,000/.  on  the  28th 

CuBKBY.      of  May,  1849. 

The  bill  then  stated,  that,  from  and  after  the  28th  of  May,  1846, 
Benjamin  Currey  and  William  Carrey  alone  carried  on  the  basiness 
in  the  deed  mentioned,  in  copartnership  together,  and  continued  to 
do  so  down  to  the  death  of  Benjamin  Currey,  which  happened  on 
the  18th  of  March,  1848 ;  and  that  ever  since  the  death  of  Benjamin 
Currey,  the  defendant  William  Currey  had  continued  to  carry  od, 
and  still  carried  on,  the  business.     That,  after  the  dissolution  ol 
partnership,  so  far  as  concerned  the  plaintiff,  Benjamin  Currey  and 
William  Currey  received  divers  monies  and  debts  belonging  to  the 
partnership,  to  a  large  amount,  but  that  Benjamin  Currey  and 
William  Currey  did  not,  nor  did  either  of  them,  pay  or  discharge 
(as  by  the  deed  of  dissolution  they  covenanted  to  do)  the  debts  due 
and  owing  from  the  dissolved  partnership,  but,  on  the  contrary, 
broke  their  aforesaid  covenant  in  that  behalf ;  and  that  divers  of 
the  debts  owing  by  the  late  partnership,  and  to  a  large  amount, 
remained  due  and  unpaid  at  the  time  of  the  death  61  Benjamin 
Currey;    and  that  divers  of  the  debts  of  the  copartnership  still 
remained  due  and  unpaid.     That  Benjamin  Currey  died  on  the 
18th  of   March,   1848,  having  devised   and  bequeathed   all  his 
real  and  personal  estate  to  his  wife,  one  of  the  defendants,  and 
appointed  her  his  executrix.     That  he  was  at  his  death  indebted 
to  other  persons  besides  the  plaintiff.    That,  of  the  three  sums  of 
1,000^.,  covenanted  to  be  paid  to  the  plaintiff,  one  only  had  been 
.    paid,   and  that  the  plaintiff  had  unsuccessfully  applied   to  the 
executrix  for  payment  of  the  other  two.     The  bill  charged  that 
William  Currey,  the  other  defendant,  was  interested  in  taking  the 
[  *850  ]      accounts  of  what  was  due  under  the  ^covenants  in  the  deed  of 
dissolution,  but  it  prayed  no  relief  against  him.     The  prayer  was, 
that  provision  might  be  made  for  payment  of  the  two  unpaid 
instalments  of  1,0002.,  and  of  the  debts  of  the  partnership,  and  of 
the  general  debts  of  the  testator,  and  for  the  application  of  his 
personal  estate,  and  (in  case  of  its  deficiency)  of  his  real  estate  in 
payment  of  his  debts,  in  a  due  course  of  administration. 

Both  the  defendants  demurred  for  want  of   equity,  and  for 
multifariousness. 

Mr.  Russell  and  Mr.  Hethenngton,  for  the  defendant  Anne 
Currey,  and  Mr,  Kenyon  Parker  and  Mr.  Currey,  for  the  defendant 
William  Currey,   in  support  of    the  demurrers,  [cited   the  case 
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of  Sumner  v.  Powell  (i)  and  other  cases  where  there  was  no  Wilmbb 
corresponding  antecedent  obligation  binding  the  covenantors  gurrst. 
severally]. 

Mr.  Wigram  and  Mr.  Lovat,  for  the  plaintiff :  [  3oi  ] 

In  the  appeal  from  Sir  W.  Grant's  decision  in  Sumner  v. 
Powell  {2),  Lord  Eldon  said,  that  he  had  much  doubt  whether  Sir 
W.  Grant's  decision  ought  to  be  upheld.  The  present  case  is  dis- 
tinguishable from  Sumner  v.  Powell,  for,  in  that  case,  it  appeared 
on  the  record  that  the  person  against  whose  estate  the  claim  was 
attempted  to  be  set  up  never  had  a  share  in  the  partnership, 
although  his  name  had  been  used  in  the  firm,  and  therefore,  that 
he  had  never  been  under  any  liability  to  indemnify  his  copartners 
against  any  portion  of  the  debts  of  the  firm.  As  he  was  under  no 
liability  antecedently  to  the  deed,  his  liability  only  existed  by  virtue 
of  the  deed,  and  could  not  be  carried  beyond  the  strict  legal  con- 
struction of  the  instrument ;  whereas  in  this  case  both  the  Curreys 
had  actual  shares  in  the  business  which  was  the  subject  of  the  deed 
of  dissolution,  and  were,  therefore,  under  a  liability  antecedently 
to,  and  independently  of,  the  deed,  to  indemnify  the  plaintiff 
against  a  portion  at  least  of  the  debts  of  the  partnership.  Such 
antecedent  liability  was  sufficient  to  bring  the  case  within  the 
excepted  cases  alluded  to  by  Sir  W.  Grant,  and  to  render  the 
covenants,  although  joint  at  law,  joint  and  several  in  equity. 
Moreover,  the-  whole  deed  must  be  read  together,  and  the 
expressions  used  in  the  first  covenant  must  be  extended  to  the  sub- 
sequent covenants.  If  any  doubt  exists  whether  the  covenant  in 
qoesiion  is  joint  or  several,  it  must  be  construed  most  strongly 
against  the  covenantors,  and,  therefore,  as  being  joint  and  several. 
(They  also  referred  to  the  dicta  in  Ex  parte  Kendall  (3).) 


Mr.  RuBseU,  in  reply,  was  stopped  by  the  Court. 

Ths  Vics-Chancbllor  : 

The  bill  is  filed  on  behalf  of  the  plaintiff  and  all  other  the 

unsatisfied  creditors  of  the  late  Mr.  Gurrey;    and  I  think,  that, 

if  the   bill  is  not   sustainable  against  the   executrix,  it  is  also 

not    sastainable    against    Mr.  William   Currey.      The    question, 

then,  seems  to  be,  whether  the  bill  is  sustainable  against  the 

ezeeairix.    For  the  purpose  of  determining  that  question,  I  will 

(1)  16  R.  k  136  (2  lier.  30).  (3)  11  B.  B.  122  (17  Vee.  514). 

i,2)  16  K.  H.  14^  (Turu.  423). 
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WiLMfcn  first  assume  that  the  covenants  in  question  for  payment  and 
GuBBBT.  indemnity  are,  according  to  legal  construction,  joint.  I  agree,  that, 
independently  of  the  arrangement  which  the  deed  containing  those 
covenants  carried  into  effect,  there  was  a  several  demand,  or  woald 
be  now  a  several  demand,  on  the  part  of  the  plaintiff,  against  the 
executrix,  in  respect  of  the  partnership,  which  was  the  subject- 
matter  of  the  deed,  but  that  was  or  would  be  a  liability  different  in 
extent  and  nature  from  that  now  sought  to  be  enforced,  and  not 
merely  different  because  a  simple  contract  liability. 

Now,  the  object  of  the  present  suit  is  to  enforce,  not  that  different 
liability  which  would  have  existed  independently  of  the  deed,  but 
the  particular  liability  created  by  the  deed,  which  would  not  have 
existed  but  for  the  deed.  I  am  of  opinion,  that  the  plaintiff, 
seeking  as  he  does  to  avail  himself  of  the  deed,  must  take  the  deed 
as  he  finds  it ;  and  that,  if  the  covenants  for  payment  and  indem- 
nity which  are  in  questioti  are,  according  to  legal  construction, 
joint,  the  bill  is  unsustainable  against  the  executrix. 

Are,  then,  the  covenants  in  question,  according  to  legal  con- 
struction, joint?  If  anything  more  is  desired  to  be  said  upon  that, 
I  will  hear  it. 

Mr.  RvsseU  referred  to  Robinson  v.  Walker  (i). 

The  YlGE-GHANGBLLOfi : 

[  *353  ]  I  cannot  accede  to  the  argument,  *that,  by  reason  of  expressions 

contained  in  the  first  covenant  in  the  deed  of  dissolution,  a  con- 
struction of  a  similar  kind  is  to  be  put  upon  a  different  clause,  in 
which  there  are  no  such  expressions,  and  in  which  the  plaintiff 
neither  was  nor  could  be  a  covenantor,  but  was  simply  a 
covenantee. 

Unless,  therefore,  the  plaintiff's  counsel  think  that  further  argu- 
ment or  authorities  can  be  adduced  on  the  question  of  the  con- 
struction of  the  covenant  I  must  allow  the  demurrer. 

Demurrer  allowed. 
(1)  1  Salk.  393. 
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JOHNSTON   V.   ROWLANDS.  imh. 

(2  De  G.  &  Sm.  356—359 ;  S.  C.  17  Tj.  J.  Oh.  438 ;  12  Jur.  769.)  Jitf^A. 

Qift  of  a  legacy  to  the  testator's  wife,  **  to  be  disposed  of  by  her  will  in  Kntobt 

such  way  as  she  shall  think  proper ;  but  I  recommend  her  to  dispose  of  one  B*^^'"*  ^--C 

half  thereof  to  her  own  relations,  and  the  other  half  to  such  of  my  relations  [  ^^  ] 
as  she  shall  think  proper : "  Held,  not  to  create  a  trust 

Jambs  Batson,  the  testator  in  the  cause,  by  his  will,  dated  in 
1820,  after  giving  his  wife  a  life-interest  in  bis  property,  bequeathed 
the  same  after  her  death,  in  part,  as  follows :  ''  As  to  the  sum  of 
2,00(M.,  part  of  the  said  principal  money,  I  give  the  same  to  my  said 
wife,  to  be  disposed  of  by  her  will  in  such  way  as  she  shall  think 
proper;  but  I  recommend  her  to  dispose  of  one  half  thereof  to  her 
own  relations,  and  the  other  half  among  such  of  my  relations  as 
she  shall  think  proper." 

The  testator  left  his  widow  Ann  Batson,  and  his  brother 
W.  Batson,  and  his  sister  Mary  Johnston,  his  sole  next  of  kin,  him 
surviving. 

Ann  Batson  died  in  1889,  having  by  her  will,  dated  in  1836, 
bequeathed  as  follows :  "  And  as  to  the  sum  of  2,000Z.  bequeathed 
to  me  by  my  late  husband,  and  now  in  the  possession  of  his 
trustees,  I  give  and  dispose  thereof  as  follows,  and  direct  that  such 
respective  legatees  be  paid  *their  respective  legacies  by  my  said  [  *357  ] 
trustees  and  executors,  within  one  month  after  the  sum  of  2,000Z. 
shall  be  received  by  them  from  my  said  husband's  trustees,  namely, 
&c."  The  testatrix  then  proceeded  to  bequeath  various  legacies  to 
persons,  some  of  whom  were,  and  others  were  not  related  to  the 
testator  or  testatrix.  One  of  the  legatees  under  the  will  of  the 
testatrix  was  James  Johnson,  the  nephew  of  the  testator.  This 
nephew  having  died,  his  executrix  instituted  this  suit  against 
the  surviving  executors  of  the  will  of  J.  Batson,  and  the  parties 
claiming  under  Mrs.  Batson's  will,  and  also  the  next  of  kin  of 
J.  Batson,  to  have  the  true  construction  of  the  will  of  J.  Batson, 
with  reference  to  the  bequest  ^of  2,0002.  declared,  and  the  rights  and 
interests  of  the  plaintiff  and  all  other  parties  in  the  2,000Z. 
ascertained. 

The  question  was,  whether  the  recommendation  in  the  will  of  the 
testator  raised  a  trust,  and  for  whom. 

Mr.  Russell  and  Mr.  Hislop  Clarke  were  for  the  plaintiff. 

Mr.  Kenyan  Parker,  Mr.  Stintan,  Mr.   Hall,    Mr.    Stevens, 
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joHKBTON     Mr,    Shapter,    Mr.    Letcis^    Mr.   Ijambert,    Mr,   C.   M.   RovpeU, 
KowLANDs.    Mr.  Gihhsj  and  Mr.  Leach,  for  the  defendants. 

The  following  eases  were  referred  to  [among  other  cases]: 
Mcdim  V.  K€ighley(i),  Birch  v.  Wade  {2),  Parsons  v.  Baker  (z), 
Walsh  V.  Wallinger(4)^  Meredith  v.  Heneage  (5)^  Paid  v. 
Compton  (6),  Eade  v.  Eade  (7),  Knott  v.  Cottee  (8),  Harding  v. 
[•368]  Olyn  (9i),  Sale  v.  Moor^Oo),  Young  v.  Margin  (ii),  *  Knight  y. 
Knight  {12),  Hoy  v.  M<i«f€r  (is),  Bardsivell  v.  Bardstcell{u),  Shaic 
V.  Lawless  (i5). 

The  Yiob-Ghangbllor  : 

What  would  have  become  of  the  sum  in  question  if  the  widow  had 
died  intestate,  survived  or  not  survived  by  any  relative  of  her  own, 
survived  or  not  survived  by  any  relative  of  her  husband,  it  is 
unnecessary  to  say,  and  I  give  no  opinion.  She  has  left  a  wUl,  and 
by  that  will  she  has  in  terms  disposed,  as  I  understand  the  matter, 
of  the  whole  2,0002.  subjected  to  her  power.  The  question  is, 
whether  she  was  enabled  by  the  testator  so  to  dispose  of  it.  It  was 
argued  that  she  was  not,  because  she  has  not  pursued  his 
recommendation  as  to  the  mode  of  disposing  of  it.  And  it  is  trae 
that  she  has  not  done  so.  Was  she,  then,  bound  to  pursue  the 
recommendation?  That  the  word  ''recommend'*  may  amount  io 
a  command  in  a  particular  instrument,  and  may  create  a  binding 
trust,  is  certain.  It  is  equally  certain  that  the  word  is  susceptible 
of  a  different  interpretation,  of  an  interpretation  consistent  with  the 
legal  and  equitable  power  of  the  person  recommended  io  depart 
from  the  recommendation. 

It  must  depend  upon  the  language  of  each  particular  instrument 
in  which  of  the  two  senses  the  word  ought  to  be  considered  as  used 
in  the  particular  case. 

Upon  the  words  which  this  testator  has  used,  taking  them 
altogether,  I  am  of  opinion  that  it  is  consistent  at  once  with  bis 
intention,  and  with  the  course  of  the  modem  decisions,  to  say  that 

(1)  2  B.  B.  229  (2  Yes.  Jr.  333).  (9)  4  K.  B.  334,  338  (1  Atk.  469]. 

(2)  13  B.  B.  181  (3  v.  &  B.  198).  (10)  27  B.  B.  239  (1  Sim.  534). 

(3)  11  B.  B.  237  (18  Ves.  476).  (11)  60  B.  B.  292  (2  Y.  &  C.  C.  C. 

(4)  34  B.  B.  23  (2  Buss.  &  My.  78).       582). 

(5)  27  R  B.  243  (1   Sim.  542 ;   10  (12)  52  B.  R  74  (3  Beay.  148). 
Price,  165,  230).  (13)  38  R  R  176  (6  Sim  568). 

(6)  7  R  B.  81  (8  Ves.  375).  (14)  47  B.  B.  252  (9  Sim.  319). 

(7)  21  B.'B.  284  (5  Madd.  119).  (15)  47  R  R  4!  (5  CL  &  Fin.  129). 

(8)  78  B.  B.  67  (2  Ph.  192). 
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she  has  not  exceeded  the  power  which  the  testator  meant  her  to  Johnston 

have.     The  consequence  is,  *that,  in  my  judgment,  her  will  takes  Rowlands. 

effect.     I  decide  that  she  had  power  to  dispose  of  the  whole  fund  [  *^^^  ] 
as  she  has  done. 


MACGBEGOR  v.   SHAW(l). 
SHAW  V.   MACGREGOR. 

(2  De  G.  A  Sm.  360—362.) 

A  bill  was  filed*  by  a  mortgagee  of  a  reyersionary  interest,  for  sale  or 
foreclosura  The  defendant  by  his  answer  admitted  tbe  debt.  Then  the 
defendant  filed  a  bill  against  the  plaintiff,  alleging  that  nothing  was  due 
from  him  to  the  plaintiff,  but  that  the  plaintiff  was  indebted  to  him,  and 
that  the  security  had  been  obtained  from  him  by  fraud,  as  had  also  been 
his  answer  in  the  original  suit,  and  praying  an  account  and  payment  of 
what  was  due  to  him  from  the  plaintiff,  and  re-assignment  of  the  property 
comprised  in  the  security :  Held,  that  the  second  suit  was  a  cross  suit,  and 
that  the  plaintiff  in  it,  although  out  of  jurisdiction,  need  not  give  security 
for  costs. 

In  this  case  there  were  two  suits,  the  plaintiff  in  one  being  the 
defendant  in  the  other. 

The  original  bill  stated  that  the  defendant,  under  the  will  of 
his  father,  was  entitled  to  a  share  in  a  sum  of  stock  standing  in 
the  name  of  trustees,  subject  to  a  life-interest  therein  of  his 
mother,  and  in  the  proceeds  of  certain  sales.  That  the  defendant 
executed  a  mortgage  to  plaintiff  of  the  above  share,  to  secure  a  sum 
of  money  not  exceeding  2002. ;  and  that  afterwards,  by  arrange- 
ment, the  mortgage  deed  was  altered,  by  making  the  sum  to  be 
secured  800/.,  and  then  re- executed.  The  prayer  was  for  the 
usual  accounts,  and  for  foreclosure  or  sale.  To  this  bill  the 
defendant  put  in  an  answer,  admitting  the  execution  of  the 
mortgage  deed,  the  subsequent  re-execution  of  the  same,  and  that 
a  sum  of  240Z.  was  then  due  and  owing  on  the  security  thereof. 

In  the  second  suit  the  bill  stated,  that  the  defendant  to  it  "^agreed  [  «36i  1 
to  lend  the  plaintiff  8002.,  on  an  assignment  of  a  sum  of  650Z.,  to 
which  the  plaintiff  was  immediately  entitled,  as  his  share  of  the 
residuary  estate  under  the  will.  That  200Z.  only  was  actually 
advanced,  and  in  consideration  thereof,  an  assignment  was  executed 
to  secure  8002.,  and  a  bill  accepted  by  the  plaintiff  for  the  same 
amount.    That  the  defendant  brought  an  action  on  the  bill  and 

(1)  But  where  the  cross  suit  arises  case:  Sykea  v.  Sacerdoti  (1885)  15 
out  of  a  different  transaction,  security  Q.  B.  D.  423,  54  L.  J.  Q.  B.  o60,  53 
for  costs  may  be  required  in  a  proper      li.  T.  418. — 0.  A.  S. 
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BiAcoREGOR  recovered  judgment ;  and  that  the  plaintiff,  while  he  was  in  prison, 
Shaw.  executed  an  assignment  of  his  reversionary  interest  under  the  will, 
by  way  of  mortgage,  the  deed  never  having  been  read  over  to  him, 
and  that  the  plaintiff  never  received  more  than  51.  as  the  con- 
sideration for  the  execution  of  such  deed.  That  the  defendant  had 
received  the  650{.  from  the  executors  of  the  will,  so  that  the 
defendant  was  in  reality,  at  the  time  of  the  execution  of  the 
mortgage,  indebted  to  the  plaintiff.  That  no  svbpoena  to  answer 
the  original  bill  was  served  on  the  plaintiff,  but  that  the  plaintiff 
was  informed  by  the  defendant  that  a  suit  was  instituted  to 
administer  the  estate  of  the  testator,  and  that  the  plaintiff  was 
induced,  under  such  belief,  to  put  in  and  swear  to  his  answer  in 
the  original  suit,  without  being  aware  of  its  contents.  That  the 
statements  in  the  original  bill  were  false,  and  that  Macgregor  was 
in  fact  indebted  to  Shaw ;  and  also  that  the  mortgage  deed  had 
never  been  re-executed,  as  stated  in  the  original  bill.  The  bill 
charged,  that  the  defendant  ought  to  set  out  accounts  of  all  sums 
received  and  advanced  by  him,  and  that  the  plaintiff's  answer  in 
the  original  bill  had  been  put  in  by  fraud  ;  and  that  this  bill  ongfat 
to  be  considered  as  a  cross  bill ;  and  it  prayed  for  an  account  of 
the  monies  received  and  paid  by  defendant  on  account  of  the 
plaintiff,  and  also  of  what  was  due  on  the  mortgage ;  and  that  the 
plaintiff  might  be  allowed  to  redeem,  the  plaintiff  at  the  same  time 
offering  to  pay  anything  that  might  be  due  to  the  defendant ;  and 
that  the  defendant  might  re-assign  the  property  comprised  in  the 
[  •362  ]  mortgage,  and  deliver  up  *the  mortgage  security  to  the  plaintiff, 
and  pay  the  costs  of  both  suits. 

Mr.  Wigram  and  Mr.  Burdon,  for  the  defendant  in  the  second 
suit,  in  support  of  a  motion  for  security  for  costs,  the 
plaintiff  in  that  suit  being  out  of  the  jurisdiction  : 

The  suit  was  in  the  nature  of  an  original  suit,  as  it  introduced 
other  matters  than  were  in  litigation  in  the  cause  of  Macgregor  v. 
Shaw.  It  was  in  effect,  a  bill  to  relieve  the  plaintiff  from  the 
admissions  sworn  to  by  him  in  the  suit  of  Macgregor  v.  Shaw.  The 
proper  mode  of  doing  that  would  have  been  by  moving  to  pot  in  a 
supplemental  answer.  No  evidence  taken  in  Shaw  v.  Macgregor 
could  be  used  in  the  former  suit  against  the  answer  of  the  plaintiff. 
So  far  as  an  account  is  prayed,  it  may  be  taken  in  the  foreclosare 
suit ;  and  no  re-assignment  of  the  mortgaged  premises  is  required, 
as  there  is  nothing  to  re-convey.    The  case  is  distinguishable  from 
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Vincent  v.  Hunter  (i),  because  a  cross  suit  is  not,  so  far  as  the   MAcaRiooR 
second  suit  is  a  defence  to  tbe  first,  the  proper  form  of  defence,  and       shaw. 
that,  so  far  as  it  is  not  a  defence,  it  is  an  original  sait. 

Mr.  Russell  and  Mr,  Glasse,  for  the  plaintiff  in  the  second  suit, 
were  not  called  upon. 

The  Yicb-Chancbllob  was  of  opinion,  that  the  suit  must  be 
regarded  as  a  cross  suit,  and  that  security  could  not  be  required. 


GEAY  V.  The  EARL  of  LIMERICK (2).  ,,*t**    ^ 

^   ''  July  7,  8,  10. 

(2  De  G.  &  Sm.  370—380 ;  S.  C.  17  L.  J.  Oh.  443 ;  12  Jar.  817.)  

Knioht 
Lands  were  settled  to  the  use  of  A.  for  life,  remainder  to  his  eldest  son   bbucb,  V.-C. 

B.  for  life,  remainder  to  C.  (eldest  son  of  B.)  for  life,  with  remainder  to  C.*b         r  ^^q  -i 

first  and  other  sons  successiYely  in  tail,  remainder  to  D.  (the  second  son 

of  B.}  for  life,  remainder  to  D.'s  first  and  other  sons  in  tail,  with  remainders 

over ;  with  a  power  of  limiting  portions  in  fayour  of  the  children  of  B., 

'*  not  being  and  besides  an  eldest  or  other  son,  who,  on  the  decease  of  B. 

and  A.,  shall  be  entitled  to  the  settled  estates ;  **  the  portions  to  vest,  in  the 

case  of  eons,  at  twenty-one,  but  not  to  be  raisable  in  the  lifetime  of  A.  and 

B.  or  either  of  them,  without  consent.    B.  died  first ;  then  C,  without  issue, 

but  having  attained  twenty-one ;  then  A. ;  whereupon  D.  succeeded  to  the 

estates.   He  had  attained  twenty -one  in  C/s  lifetime.   No  portion  had  been 

limited  or  raised :  Held,  that  neither  D.  nor  O.'s  representatives  had  any 

title  under  the  portion  trusts. 

An  assignment  of  one  equal  eighth  part  or  share,  or  other  part  or  share, 
parts  or  shares,  to  which  the  assignor  became  entitled :  Held,  upon  the 
construction  of  the  recitals  and  of  the  whole  instrument,  to  pass  only  one- 
eighth,  although  the  assignor  was  entitled  to  a  larger  share. 

Bt  a  settlement  dated  the  10th  December,  1814,  and  made 
between  the  Bight  Honourable  Edmond  Henry,  Earl  of  Limerick, 
since  deceased,  of  the  first  part ;  the  Honourable  Henry  Hartstonge 
Fery,  commonly  called  Lord  Viscount  Glentworth,  since  deceased, 
therein  described  as  eldest  son  and  heir  apparent  of  the  said 
Edmond  Henry,  Earl  of  Limerick,  and  Annabella  Pery,  commonly 
called  Lady  Viscountess  Glentworth,  his  wife,  of  the  second  part ; 
John  Wright,  of  the  third  part ;  James  Peacock,  of  the  fourth 
part ;  Thomas  Casey  and  Pryce  Peacock,  of  the  fifth  part ;  and 
Thomas  Philip  Mansell  and  John  Badcliffe,  of  the  sixth  part ;  and 
by  certain  fines  and  recoveries  levied  and  suffered  in  pursuance 
thereof,    certain  towns,    lands,    tenements,    hereditaments,    and 

(1)  5  Hare,  320.  Sm.  18,  32  L.  J.  Oh.  32,  7  L.  T.  342 ; 

(2)  This  exclusion  of  the  representa-  and  Davies  y.  Ruguemn  (1863)  1  Hem. 
tives  of  a  deceased  eldest  son  has  not  &  M.  730,  32  L.  J.  Ch.  41 7,  8  L.  T.  443. 
prevailed  in  some  later  cases.      See  — O.  A.  S. 

Ellwm  V.  Thomas  (1862)  1  De  G.  J.  A 
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Gray  premises,  in  the  counties  of  Limerick,  Clare,  and  Cork,  in  Ireland, 
Earl  of  were  settled  (subject  to  certain  preceding  uses,  not  material  to  be 
LiMBRTCK.  ggj.  fQj.jjij)^  To  the  use  of  the  said  Earl  of  Limerick  and  his  assigns  for 
his  life,  with  remainder  to  the  use  of  the  said  Viscount  Glentwortb  and 
his  assigns  for  life,  with  remainder  to  the  use  of  trustees  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  Edmond  Henry 
Pery,  eldest  son  of  the  said  Viscount  Glentwortb,  with  remainder 
to  the  use  of  trustees  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  first  son  of  Edmond  Henry  Pery  in 
tail  male,  with  remainder  to  the  use  of  the  second,  third,  fonrth, 
fifth,  and  sixth,  and  other  sons  of  the  body  of  Edmond  Henry  Pery 
in  tail  male,  with  remainder  to  the  use  of  William  Henry  Tennison 
Pery,  the  second  son  of  the  said  Viscount  Glentwortb,  for  life,  with 
remainder  to  the  use  of  trustees  to  preserve  contingent  remainders, 
[  *d7i  ]  ^ith  remainder  *to  the  use  of  the  first  son  of  William  Henry 
Tennison  Pery  in  tail  male,  with  remainder  to  the  use  of  the 
second,  third,  fourth,  fifth,  sixth,  and  all  and  every  other  son  and 
sons  of  the  body  of  William  Henry  Tennison  Pery,  now  Earl 
of  Limerick,  in  tail  male,  with  divers  remainders  over.  There  was 
a  limitation  in  the  settlement,  of  a  term  of  1,000  years  to  trustees, 
upon  the  following  trusts,  viz.  "  To  raise  15,000/.  for  the  portion 
and  portions  of  all  and  every  child  and  children  of  Henry,  Lord 
Viscount  Glentwortb,  begotten  or  to  be  begotten  on  the  body  of 
Annabella,  Viscountess  Glentwortb,  his  now  wife  (not  being,  and 
besides,  an  eldest  or  other  son  of  the  said  Lord  Visconnt  Glent- 
wortb, who,  on  the  decease  of  the  said  Viscount  and  the  said  Earl 
his  father,  shall  be  entitled  to  the  estates),  the  portion  and  portions 
to  be  paid  to  and  divided  amongst  such  younger  child  and  children, 
in  such  shares  and  proportions,  and  at  such  time  and  times,  and 
with  such  maintenances  as  and  for  the  interest  of  such  portion  and 
portions  in  the  meantime,  until  the  same  shall  be  payable,  as  the 
said  Henry,  Lord  Viscount  Glentwortb,  shall  by  any  writing  under 
his  hand  and  seal,  attested  by  two  or  more  credible  witnesses, 
direct  or  appoint ;  and  in  default  of  such  direction  and  appointment, 
then  to  and  amongst  such  younger  child  and  children,  if  more  than 
one,  to  a  son  or  sons  at  his  or  their  age  or  ages  of  twenty-one  years, 
and  to  a  daughter  or  daughters  at  her  or  their  age  or  ages  of  twenty- 
one  years  or  day  or  days  of  respective  marriage,  whichever  first 
shall  happen ;  and  if  any  such  younger  child  or  children  shall  die, 
if  a  son  or  sons,  under  the  age  of  twenty- one  years,  and  if  a 
daughter  or  daughters,  under  such  age  and  unmarried,  then  upon 
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trust  as  to  the  portion  or  portions  of  him,  her,  or  them  so  dying,  Orat 
to  and  for  the  survivor  or  survivors  of  them,  such  accrued  shares  e^r^  or 
to  be  paid  and  payable  to  such  survivor  and  survivors,  when  and  as  i-i*"»»ick. 
his,  her,  or  their  original  portion  or  portions  is  and  are  hereby 
directed  to  vest  as  aforesaid ;  and  if  all  such  children  but  one  shall 
die  before  his,  her,  or  their  portion  or  portions  *is  and  are  hereby  [  *b72  ] 
directed  to  be  paid,  then  as  to  the  whole  sum  of  15,000{.,  in  trust 
for  such  survivor,  if  a  son,  at  his  age  of  twenty-one  years,  and  if  a 
daughter,  at  her  age  of  twenty-one  years  or  day  of  marriage, 
whichever  first  shall  happen ;  and  it  all  such  younger  child  and 
children  shall  die  before  his,  her,  or  their  portion  or  portions  is 
and  are  hereby  declared  to  vest  as  aforesaid,  such  portion  and 
portions  shall  not  be  raised;  and  it  is  hereby  declared  and  pro- 
vided, that  none  of  the  said  portions  or  any  sum  on  the  foot  of  the 
principal  or  interest  of  any  of  the  same  portions,  shall  be  raised 
and  payable  during  the  life  or  lives  of  the  said  Edmond  Henry,  Earl 
of  Limerick,  and  Henry,  Lord  Viscount  Glentworth,  or  either  of 
them,  unless  with  the  consent  of  them  or  of  the  survivor  of  them 
in  writing  first  had  and  obtained  for  that  purpose ;  and  that,  from 
and  after  payment  of  the  said  portions  and  all  sums  to  grow  due  for 
principal  and  interest  on  the  foot  thereof,  or  in  case  all  such  younger 
children  shall  die,  if  a  son  or  sons  under  the  age  of  twenty-one  years, 
or  if  a  daughter  or  daughters  under  the  age  of  twenty-one  years  and 
unmarried,  then  the  said  term  of  1,000  years  shall  cease  and  be  void." 
William  Henry  Tennison  Pery  attained  twenty-one  on  the  9th 
October,  1888. 

Henry,  Viscount  Glentworth,  mentioned  in  the  settlement,  died 
on  the  7th  of  August,  1884,  but  without  having  exercised  the  power 
of  appointment  of  the  15,000/.  for  portions,  and  leaving  nine 
children,  Edmond  Henry  Pery,  who  therefore  became  Viscount 
Glentworth,  William  Henry  Tennison  Pery,  John  Hartstonge  Pery, 
Henry  Frederick  Pery,  and  five  daughters. 

An  indenture  was,  on  the  11th  of  May,  1841,  made  between  John 
Hartstonge  Pery,  of  the  one  part,  and  Edmond  Henry,  Viscount 
Glentworth,  of  the  other  part.  It  recited  the  settlement  and  the 
death  of  Henry,  Viscounty  Glentworth,  without  having  exercised  the 
power,  leaving  the  said  Edmond  Henry,  Viscount  Glentworth,  his 
eldest  son,  John  ^Hartstonge  Pery  his  third  son,  and  seven  other  chil-  [  *373  ] 
dren  him  surviving,  all  of  whom  were  still  living ;  and  that  the  said 
John  Hartstonge  Pery  attained  his  age  of  twenty-one  years  on  or 
about  the  8l8t  August,  1884,  and  "  thereupon  acquired  a  vested 
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Qkat  interest  in  l-8th  part  or  share  of  the  said  snm  of  15,000^.,  so  secnred 
Earl  of  ^pon  the  said  lands  and  hereditaments  directed  to  be  raised  for  the 
Limerick,  benefit  of  the  younger  children  of  the  said  H.  Hartstonge,  Viscount 
Glentworth,  deceased,  as  aforesaid."  And  it  witnessed,  that,  in  con- 
sideration of  8002.,  paid  or  advanced  to  him  by  the  said  Edmond 
Henry,  Viscount  Glentworth,  John  Hartstonge  Pery  assigned  unto 
Edmond  Henry,  Viscount  Glentworth,  his  executors,  administrators, 
and  assigns,  the  property  comprised  in  the  following  description  : 

''All  the  present  and  future  share  or  shares  of  him,  the  said 
John  Hartstonge  Pery  of  and  in  the  said  sum  of  15,00(N.,  so  charged 
upon  the  said  lands  and  hereditaments  hereinbefore  mentioned,  and 
secured  and  directed  to  be  raised  for  the  portions  of  the  younger 
children  of  the  said  Henry,  Lord  Viscount  Glentworth,  deceased, 
under  the  trusts  of  the  said  term  of  1,000  years,  so  created  by  the 
said  recited  indentures  of  lease  and  release  and  settlement  of  the 
9th  and  10th  days  of  December,  1814,  and  the  recoveries  suffered 
in  pursuance  thereof  as  aforesaid ;  and  all  interest  to  accrue  or 
become  due  for  or  in  respect  of  the  said  share  or  shares  of  the  said 
sum  of  15,0001. ;  and  all  the  right,  title,  interest,  property,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity,  of  him  the  said 
John  Hartstonge  Pery,  of,  in,  to,  or  out  of  the  said  sum  of  15,00M. 
and  the  interest  thereof  or  any  part  thereof  respectively  ;  and  all 
the  powers  and  remedies  of  him  the  said  John  Hartstonge  Pery  for 
recovering  and  enforcing  payment  thereof  respectively.** 

And  trusts  were  declared  of  the  premises  thereby  assigned,  for 
securing  the  repayment  thereout  of  the  said  sum  of  800Land  interest 
thereon ;  and  the  deed  contained  a  power  of  sale  in  the  event  of 
[  ♦:<74  ]  John  Hartstonge  Pery  dying  ♦in  the  lifetime  of  Edmond  Henry, 
Viscount  Glentworth,  and  of  any  part  of  the  said  sum  of  800/.  or 
the  interest  thereof  remaining  unpaid  at  the  time  of  his  decease. 

John  Hartstonge  Pery  died  on  the  8th  of  October,  1842,  io  the 
lifetime  of  Edmond  Henry,  Viscount  Glentworth. 

An  indenture  was  executed  on  the  14th  of  January,  1848,  of  that 
date,  and  made  between  Edmond  Henry,  Viscount  Glentworth,  of 
the  one  part,  and  Thomas  Somers  Cocks  the  elder,  John  Biddulph, 
Bobert  Biddulph,  Thomas  Somers  Cocks  the  younger,  and  Ormus 
Biddulph,  of  the  other  part ;  it  recited  the  indenture  of  10th  of 
December,  1814,  and  that  Henry,  Viscount  Glentworth,  died  in 
August,  1834,  without  having  exercised  the  power  of  appointment 
given  to  him  by  the  above  indenture  of  10th  December,  1814,  oper 
the  16,0001.  or  any  part  thereof,  and  leaving  the  said  AnnabellA, 
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'^nseoantesB  Glentworth,  his  widow,  and  the  said  Edmond  Henrj, 
then  Yiscoant  Glentworth,  his  eldest  son,  John  Hartstonge  Pery 
his  third  son,  and  seven  other  yoonger  children  by  the  said 
Annabella,  Yiscoontess  Glentworth,  his  wife,  him  surviving.  And 
it  contained  the  following  recital : 

*'  And  whereas  the  said  John  Hartstonge  Pery  attained  his  age  of 
twenty-one  years  on  the  Slst  of  August,  1884,  and  therefore  acquired 
a  vested  and  transmissible  interest  in  one  equal  eighth  part  or  share 
of  the  said  sum  of  15,0002." 

It  also  recited  that  Edmond  Henry,  Viscount  Glentworth,  by 
virtue  of  the  powers  for  that  purpose  contained  in  the  indenture  of 
the  11th  of  May,  1841,  had  contracted  and  agreed  with  Thomas 
Somers  Ck>ck8  the  elder,  John  Biddulph,  Bobert  Biddulph,  Thomas 
Somers  Cocks  the  younger,  and  Ormus  Biddulph,  for  the  absolute 
sale  to  them  of  the  portion  or  share  of  the  said  John  Hartstonge 
Pery  of  and  in  the  said  sum  of  15,000/.,  so  assigned  to  him  as 
thereinbefore  was  mentioned,  at  or  for  the  price  or  sum  of  1,800/. 

By  the  witnessing  part  of  the  deed,  Edmond  Henry,  Viscount 
Glentworth,  in  execution  of  the  power  given  by  the  indenture  of  the 
11th  of  May,  1841,  assigned  unto  [the  parties  (i)  thereto  of  the 
other  part]  their  executors,  administrators,  and  assigns, 

'*  All  that  the  one  equal  eighth  part  or  share,  or  other  the  part 
or  share,  parts  or  shares,  to  which  the  said  John  Hartstonge  Pery 
became  entitled  as  aforesaid,  for  interest  vested  in  him,  upon  his 
attaining  his  age  of  twenty-one  years,  pf  and  in  the  said  sum  of 
15,000L  BO  as  aforesaid  charged  upon  the  lands  and  hereditaments 
hereinbefore  described,  and  comprised  in  the  said  indentures  of  the 
9th  and  10th  of  December,  1814,  and  the  recoveries  suffered  in 
pursuance  thereof."  (The  parcels  were  then  set  out.)  "  And  which 
said  sum  of  15,0002.  was  directed  to  be  raised  for  the  portions 
of  the  younger  children  of  the  said  Henry,  Viscount  Glentworth, 
deceased,  under  the  trusts  of  the  said  term  of  1,000  years  thereby 
created,  and  all  interest  to  accrue  or  become  due  in  respect  thereof, 
and  all  securities  for  the  same  respectively  ;  and  all  the  right,  title, 
interest,  trust  property,  possibility,  claim,  and  demand  whatsoever, 
both  at  law  and  in  equity,  of  him  the  said  Edmond  Henry,  Viscount 
Glentworth,  of,  in,  and  to  the  same  premises,  and  every  part 
thereof ;  together  with  full  power  and  authority  to  ask,  demand, 
and    compel    payment    of   and    give    receipts,    which    shall    be 
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(1)  The  original  report  (apparently 
by  a  clerical  error)  inflerte  here  only 


the  names  of  Messrs.  Cocks  the  elder 
and  Bobert  Biddulph.— 0.  A.  S. 
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sufficient  discharges  for  the  same ;  and  for  those  purposes,  or  any 
of  them,  to  use  the  name  of  the  said  Edmond  Henry,  Visooont 
Glentworth :  To  have,  hold,  receive,  and  take  the  said  one-eighth 
part  or  share,  or  other  the  part  or  share,  and  interest,  and  all  and 
singular  the  premises  hereinbefore  assigned,  or  expressed  and 
intended  so  to  be,  unto  and  by  the  said  Thomas  Somers  Cocks  the 
elder,  John  Biddulph,  Bobert  Biddulph,  Thomas  Somers  Cocks  the 
younger,  and  Ormus  Biddulph,  their  executors,  administrators,  and 
assigns,  for  their  own  absolute  use  and  benefit,  as  and  for  part  of 
their  partnership  stock  or  assets." 

Edmond  Henry,  Viscount  Glentworth,  died  on  the  16th  of 
February,  1844,  without  issue,  but  having  attained  twenty-one,  in 
the  lifetime  of  his  father,  the  Earl  of  Limerick,  who  died  on  the  7ih 
of  December  following ;  whereupon  William  Henry  Pery  succeeded 
to  the  estates,  and  became  the  Earl  of  Limerick. 

The  present  suit  was  instituted  by  younger  children  of  the  late 
Henry,  Viscount  Glentworth,  and  by  Messrs.  Cocks,  Biddulph  &  Co., 
as  assignees  of  the  share  of  John  Hartstonge  Pery,  against  William 
Henry,  Earl  of  Limerick,  and  other  defendants. 

The  questions  were — 

Whether  the  personal  representatives  of  the  late  Edmond  Henry, 
Viscount  Glentworth,  were  entitled  to  participate  in  the  sum  of 
15,000Z.,  directed  to  be  raised  for  portions  ? 

Whether  the  present  Earl  was  entitled  to  participate  in  the  said 
sum? 

Whether  Messrs.  Cocks  and  Biddulph's  assignment  extended  to  the 
whole  of  the  share  of  John  Hartstonge  Pery,  or  only  to  one-eightb 
part  of  the  15,000Z.  ? 

Mr.  Ru8seU  and  Mr.  C.  Hall,  for  the  plaintiffs  : 

The  plaintiffs  rely  on  the  general  rule,  which  excludes  every  child 
becoming  an  eldest  son  before  the  period  when  the  fund  is 
distributable :  Chadwick  v.  Doleman  (i),  Matthews  v.  Paul  (a).  They 
also  rely  on  the  express  language  of  the  deed. 

Mr.  Stvamtan  and  Mr.  Malin%^  for  the  Earl  of  Limerick  : 

As  the  Earl  attained  twenty-one  while  he  was  a  younger  son,  his 
interest  in  the  portion  fund  then  vested  in  him,  and  there  is  no 
devesting  clause.  It  clearly  was  not  intended  that  the  interests  of 
the  younger  sons  in  their  portions  should  be  suspended  until  it 

(1)  2  Yern.  528.  (2)  19  E.  E.  207  (3  Swaust.  32$). 
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should  be  known  whether  *they  became  eldest  sons ;  because  there        Grat 
is  a  power,  with  consent,  to  pay  the  portions  during  the  lives  of      r^^^  o, 
their  father  and  grandfather.  Limkriok. 

[  •377  ] 

Mr.  Bacon  and  G.  L.  Russell,  for  the  personal  representa- 
tives of  Edmond  Henry,  late  Viscount  Glentworth  : 

There  is  nothing  in  the  settlement  to  exclude  the  late  Viscount. 
He  does  not  answer  fully  the  description  of  the  excluded  individuals. 
Although  an  eldest  son,  he  was  not  an  eldest  son  who  was  entitled 
to  the  estates ;  and  the  meaning  of  younger  son  in  a  settlement  is, 
any  son  who  does  not  succeed  to  the  settled  estates :  Scarisbrick 
v.  Lord  Skelinersdale  (i),  Lord  Teyriham  v.  Webb  (2),  Peacocks  v 
Pares  (3),  BeaU  v.  Beale  (i),  Butler  v.  Duncombe  (6). 

The  late  Viscount  Edmond  Henry  is  mentioned  in  the  settlement ; 
if  be  had  been  intended  to  be  excluded  at  all  events,  the  intention 
would  have  been  so  expressed.  But  if  he  had  left  a  family  he  would 
have  had  no  means  of  providing  for  them  in  the  event  of  his  dying 
before  he  succeeded  to  the  estates;  and  therefore  there  was  a 
substantial  reason  for  not  excluding  him,  unless  he  became  an 
eldest  son  in  the  sense  of  the  word  in  construing  limitations,  that  is, 
a  son  who  succeeds  to  the  estate. 

The  arguments  as  to  Messrs.  Cocks  and  Biddulph's  right  to  more 
than  one-eighth  share  under  the  deed  of  1843  sufficiently  appear 
from  the  judgment. 

Judgment  was  reserved. 

The  Vice-Chamcellob  :  July  lo. 

Since  the  commencement,  on  Friday  last,  of  the  arguments  in 
this  cao^e,  I  have  had  an  opportunity  of  reading  *a  copy  of  the       [  *378  ] 
settlement  in  question,  as  well  as  the  cases  of  Dukey.Doidge(6)f 
IhJce    of    Northumberland   v.    Lord    Egremont  (7),    Windham    v. 
Graham  (8),  and  Spencer  v.  Spencer  (9),  and  some  others. 

I  do  not  think  it  necessary  to  say  whether,  in  my  judgment,  any 
part  of  the  15,0002.  could,  with  the  consent  of  the  father  and  grand- 
father, or  the  grandfather,  of  the  present  Earl,  have  been,  with 
propriety,  before  the  late  Earl's  death,  paid  to  the  present  Earl,  or 
cooldy  if  80  paid  to  him,  have  been  retained  by  him  now ;  or  how 

(1)  64  R.  B.  454  (4  Y.  ft  C.  78).  (8)  2  Yes.  Sen.  203. 

(2)  2  Yml  Sen.  198.  (7)  Amb.  657. 

(3)  44  R  B.  318  (2  Keen,  680).  (8)  25  R  £.  62  (1  Ruse.  331). 

(4)  1  P.  WmB.  244.  (9)  42  E.  E.  Ill  (8  Sim.  87). 
(6)  1  P.  Wms.  448. 
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Gkat  the  title  to  the  15,0002.  would  have  stood,  if,  in  the  late  EarPB  life- 
Eabl  of  time,  the  present  Earl  had  died,  leaving  or  not  leaving  a  son,  for 
iMBRicK.    ngiijjjQir  of  those  casos  has  arisen. 

In  the  events  which  have  happened,  I  am  of  opinion  that  the  true 
construction  of  the  settlement  before  the  Court  deprives  both  the 
present  Earl  and  the  estate  of  his  elder  brother  of  all  participation 
in  the  15,000Z. 

It  is  true  that  the  present  Lord's  elder  brother,  Edmond  Henn, 
though  attaining  majority,  did  not  live  to  become  tenant  for  life  in 
possession  under  the  settlement;  but  Edmond  Henry  was  the 
eldest  son  at  the  date  of  the  settlement.  The  expression  '*  portion 
and  portions"  is  used  repeatedly;  the  expression  "  younger  child 
and  children  *'  occurs  more  than  once,  and  the  expression  ''younger 
child  or  children  "  occurs  at  least  once  in  the  deed. 

The  intention  of  giving,  contingently  or  otherwise,  a  share  of  the 
portions  to  Edmond  Henry  (which  is,  I  think,  a  very  improbable 
intention  to  ascribe  to  the  parties  to  it),  cannot,  in  my  judgment,  be 
ascribed  to  them  consistently  with  the  letter  or  the  spirit  of  the 
instrument. 

The  letter  is,  I  conceive,  as  plainly  opposed  to  the  present  Earls 
claim  to  participate ;  for  he  became  the  heir  apparent  of  the  late 
[  *879  ]  Earl,  and,  immediately  upon  the  late  "^Earl's  death,  tenant  for  life 
in  possession  under  the  settlement.  But  the  spirit  is  not,  I  think, 
in  this  instance  so  clear,  especially  as  the  present  Earl  attained 
majority  in  his  elder  brother's  lifetime.  The  letter,  however,  most 
give  the  rule,  unless  it  is  manifestly  at  variance  with  the  spirit  Of 
that  variance  I  am  not  thoroughly  persuaded — ^am  not  convinced ; 
and  I  therefore  cannot  allow  myself  to  depart  from  the  letter. 
Abiding  by  it,  I  must,  I  think,  hold  the  present  Lord  Limerick 
excluded,  as  I  have  said. 

I  have  not  hitherto  meant  to  speak  of  any  title  under  the 
assignment  of  1841 ;  all  parties  agree,  I  believe,  as  to  the  validity 
and  construction  of  that  assignment;  but  a  question  has  been 
made,  whether  more  than  one-eighth  part  of  the  15,0001.  passed, 
under  the  assignment  of  1843,  to  Messrs.  Clocks  &  Go.  My  original 
impression  was  rather  in  favour  of  answering  this  question  in  tiie 
affirmative ;  but,  having  read  copies  of  the  two  assignments  which 
were  left  with  me,  I  am  of  opinion  that  it  ought  to  be  answered  in 
the  negative.  The  present  Earl's  father  had  died  in  or  before  the 
year  1841 ;  there  were  then  and  in  1843  eight  younger  children. 

The  transaction  with  Messrs.  Cocks  &  Co.  was  one  of  sale,  not 
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as  I  had  at  first  supposed,  one  of  security.     The  person  who  pre-        Orat 
pared  the  latter  must  be  taken  to  have  had  before  him,  when  he      earl  of 
prepared  it,  the  former  of  the  assignments.    There  is  a  difference    Limbrick. 
(I  think  a  marked  difference)  between  the  description  of  the  subject 
of  assurance  in  the  former  and  the  description  of  the  subject  of 
assurance  in  the  latter.    In  the  operative  part  of  the  deed  of  1841, 
the  language  is — (His  Honour  read  the  operative  part  set  out  antCy 
pp.  253,  254,  and  marked  with  inverted  comma^.) 

That  transaction  was  one  of  security  only.  The  deed  of  1848 
assigns — >(His  Honour  read  the  passage  at  p.  252,  ante,  similarly 
marked.) 

It  is  true  that  the  recital  of  the  agreement  of  sale  calls  the  [  '^so  ] 
subject  of  it  ''  the  portion  or  share  of  the  said  John  Hartstonge 
Fery  of  and  in  the  said  sum  of  15,000{.,  so  assigned  to  him  "  (that 
is,  to  his  eldest  brother),  "  as  hereinbefore  is  mentioned.'*  But 
that  does  not,  alone  or  with  the  context,  convince  me  that  the 
purchase-money  of  l,dOOZ.  was  calculated  upon  more  than  an 
eighth  of  the  15,0002.,  or  meant  to  be  received  or  paid  for  more 
than  one  eighth,  especially  as  there  is  a  previous  recital  in  these 
words — (His  Honour  read  the  recital  set  out,  ante,  p.  258,  dis* 
tinguished  by  inverted  commas :)  expressions  with  which  seem  to 
me  to  be  much  connected  the  words  *'  all  that  the  one  equal  eighth 
part  or  share,  or  other  the  part  or  share,  parts  or  shares,  to  which 
the  said  John  Hartstonge  Pery  became  entitled  as  aforesaid,  for 
interest  vested  in  him,  upon  his  attaining  his  age  of  twenty-one 
years,  of  and  in  the  said  sum  of  15,0001.,"  that  I  have  before  read 
from  the  operative  part  of  the  instrument.  My  present  view  of  the 
case  is,  that,  if  Messrs.  Cocks  &  Go.  intended  to  buy  more  than 
one-eighth  of  the  15,000Z.,  that  intention  should  have  been  expressed 
in  language  other  than  the  language  to  be  found  in  the  deed  of 
1843,  which  it  would,  I  think,  be  unsafe  to  read  as  they  wish  the 
Court  to  read  it. 


BUKTON   V.   MOUNT  (ij.  i848. 

(2  De  G.  &  Sm.  383—389;  S.  C.  12  Jur.  934.)  Jidyji^. 

A  testator  gave  all  his  real  and  pei-soual  estate  and  effects,  upon  tnist  id  ^^'®"^p 

pay  the  rents  and  profits,  dividends  and  interest  t^  a  tenant  for  life,* with  ®*"^"'  ^•"^• 

trusts  over  in  remainder;  and  declared,  that,  notwithstanding  the  gift  of  t  ^^  3 
his  freehold  and  leasehold  estates,  the  trustees  might  sell  them,  except  his 

(r  In  re  Pttcairn  [1896]  2  Ch.  199,  65  L.  J.  Ch.  120,  73  L.  T.  430* 
n.R. — ^VOL.  LXXIX.  17 
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BUBTOH  dwelling-house,  at  such  time  as  they  should  think  fit   The  testator's  estate 

r.  consisted  partly  of  leasehold  property  and  Long  Annuities :  Held,  that  the 

Mount.  tenant  for  life  was  entitled  to  the  enjoyment  of  the  income  of  both  these 

descriptions  of  property  in  specie. 

EiCHARD  BuRloN,  by  his  will,  dated  the  20th  of  June,   1823, 

devised  and  bequeathed  all  his  estates  and  effects,  both  real  and 

personal,  to  Jane  Burton,  William  Foote  Mount,  and  Henry  Lee, 

their  heirs,  executors,  administrators,   and  assigns,  according  to 

the  different  nature  and  quality  of  such  estates  respectively,  upon 

trust,  after  raising  out  of  the  rents  and  profits,  interest,  dividends, 

and  annual  produce  thereof,  two  annuities  therein  mentioned,  to 

stand  seibed  and  possessed  of  the  entirety  of  his  estate  and  effects, 

both  real  and  personal,  upon  trust  to  pay  the  rents,  issues*  and 

profits,  dividends  and  interest  thereof  unto  his  son  Richard  Burton, 

for  and  during  the  term  of  his  natural  life,  and  from  and  after  his 

decease^  as  to^  for,  and  concerning  the  testator^s  real  estate,  upon 

trust  for  the  child,  if  only  one,  and,  if  more  than  one,  for  all  the 

children  of  his  said  son^  lawfully  to  be  begotten,  to  be    equally 

divided  between  and  amongst  the  children,  if  more  than  one,  share 

and  share  alike,  as  tenants  in  common  and  not  as  joint  tenants, 

and  the  heirs  or  assigns  of  such  child  or  children  in  fee  and  not  in 

tail,  with  executory  devises  over.    And  as  to  the  entirety  of  the 

testator's  personal  estate  and  effects,   the  testator  directed  bis 

trustees,  after  his  son*s  deathi  to  stand  possessed  thereof,   upon 

trust  for  the  child,  if  only  one,  and  for  all  the  children,  if  more 

than  one,  of  his  said  soUi  lawfully  to  be  begotten,  equally  to  be 

divided    among  them  and  their  executors,  administrators,    and 

assigns,  as  tenants  in  common,  with  executory  trusts  over,  similar 

to  those  declared  concerning  the  real  estate,  or  as  near  thereto  as 

the  nature  of  the  property  and  the  rules  of  law  would  admit.     And 

the  testator  empowered  his  trustees,  notwithstanding  the    devise 

and  bequest  of  his  freehold  and  leasehold  estates  respectively,  at 

[  •384  ]      any  time  or  times,  or  from  time  *to  time,  at  their  discretion,  to 

make  sale  and  dispose  of  the  freehold  and  leasehold  estates,  or  any 

of  them,  or  any  part  or  parts  thereof  (other  than  and  except  his 

dwelling-house  in  Newington  Place,  during  his  wife's  estate  and 

interest  therein),  by  public  auction  or  private  contract.     And  be 

directed  that  his  trustees  should  be  possessed  of  the  trust  monitrs 

last  mentioned,  and  the  stocks,  funds,    or  securities  in  or  upon 

which  the  same  should  be  invested,  and  the  interest,  dividends,  or 

annual  proceeds  thereof,  subject  to  the  payment  of  the  life  annuitit^- 

thereinbefore  mentioned,    in   trust    for    such   person    or    j'ierst*';^ 
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respectively  as  would,  by  virtue  of  the  trusts  thereinbefore  contained,  bubtom 
be  entitled  to  the  freehold  and  leasehold  estates  respectively,  and  the  moukt. 
rents  and  profits  thereof,  in  case  no  such  sale  had  been  made 
thereof.  And  the  testator  directed,  that,  notwithstanding  any  of 
the  trusts  aforesaid,  it  should  be  lawful  to  and  for  the  trustees  or 
trustee  for  the  time  being  of  that  his  will,  to  demise  or  lease  his 
said  freehold  and  leasehold  estates,  or  any  of  them,  or  any  part 
thereof  (save  and  except  his  dwelling-house  as  aforesaid,  so  long  as 
his  said  wife's  estate  and  interest  therein  should  continue),  for  any 
term  or  number  of  years  not  exceediug  twenty-one  years,  to  take 
effect  in  possession  and  not  in  reversion  or  by  way  of  future  interest, 
so  as  there  be  reserved  in  every  such  demise  or  lease  the  best  or 
most  improved  yearly  rent  or  rents,  without  taking  any  fine  or 
premium  for  the  making  thereof. 

The  testator  died  in  March,  1828. 

In  July,  1834,  a  commission  of  lunacy  issued,  under  which 
Bichard  Burton,  the  tenant  for  life,  was  found  to  be  a  person  of 
unsound  mind. 

The  lunatic  and  his  committee  instituted  this  suit,  stating  by 
their  bUl,  that  the  sui-viving  trustee  alleged,  that  part  of  the 
personal  estate  consisted  of  Long  Annuities,  and  insisted  that  this 
portion  ought  to  have  been  sold  at  the  said  testator*s  decease,  and 
the  produce  thereof  invested  *in  8^  per  cent.  Consolidated  Bank  [  *ss6 
Annuities.  And  the  plaintiff  charged,  that,  according  to  the  true 
construction  of  the  will  and  codicil,  the  lunatic  was  entitled  for  his 
life  to  the  income  of  the  residuary  estate  of  the  testator  in  the 
specific  form  of  investment  -in  which  such  estate  existed  at  the 
time  of  his  death. 

The  prayer  was  for  the  usual  accounts  of  the  real  and  personal 
estate  and  effects  of  the  testator ;  and  that  the  plaintiff,  the  lunatic, 
might  be  declared  entitled  for  his  life  to  the  income  of  such  residue, 
in  the  specific  form  of  investment  in  which  the  same  was  at  the 
time  of  the  death  of  the  testator. 

Mr.  Russell  and  Mr.  J.  Adams,  for  the  plaintiffs  [relied  on 
Pickering  v.  Pickering  (i),  Bethuney.  Kennedy  {2),  Alcock  v. 
Sloper{d),  Collins  v.  Collins  (4),  Goodenoughv.  Trem<ivwndo(5), 
and  Daniel  v.  Warren  (6)]  : 

The  testator  gives  the  annuities  out  of  the  annual  produce.    If       L  886  l 

(1)  48  B.  B.  104  (4  My.  &  Or.  289).     (4)  39  B.  B.  337  (2  Mv.  &  K.  703). 

(2)  43  B.  R  153  (1  My.  &  Cr.  114).     (5)  50  B.  B.  262  (2fBeav.  512). 

(3)  39  B,  B.  334  (2  My.  &  K.  699).      (6)  60 B.  B.  148  (2  Y.  &  C.  C.  C.  290). 

17—2 


260  1848.     CH.    2  DE  G.  &  SM.  886—388.  [b.r. 

Burton      the  property  were  converted,  the  annual  prodnce  would  be  insofficient 
Mount.       to  pay  them. 

Mr.  Wigram  and  Mr.  Elderton  appeared  for  a  defendant  in 
the  same  interest  as  the  plaintiffs,  and  cited  Hinves  v.  Hinres  (i). 

Mr.  Sivanston  and  Mi\  De  Gex,  for  legatees  in  remainder, 
[cited  Hmve  v.  Lord  Dartmouth  (2),  Mills  v.  MiUs  (3),  Sutiier- 
land  V.  Cooke  (4)]  : 

[  387  ]  As  to  the  leaseholds,  the  recent  case  of  Chambers  v.  Chambers  (a) 

was  stronger  in  favour  of  the  tenant  for  life  than  the  present, 
and  yet  the  leaseholds  were  directed  to  be  converted.  ^  * 
In  Daniel  v.  Warren  (6)  the  provision  was  different ;  for  in  that 
case  there  was  an  express  direction  to  sell  at  a  particular  time,  and 
not  merely  a  power.    ♦    ♦     * 

[  388  ]  With  regard  to  the  cases  cited  on  the  other  side,  there  was,  in 

Bethune  v.  Kennedy  (7),  an  express  gift  of  the  Long  Annuities.  In 
Collins  V.  Collins  (8),  there  were  the  words,  "  in  every  shape  and  in 
whatever  manner  it  is  situated."  In  Pickering  v.  Pickering  {9), 
there  were  expressions  referable  to  the  particular  descriptions  of 
property;  and  it  was  on  this  circumstance,  and  the  other  very 
peculiar  and  special  circumstances  of  the  case,  that  the  decision 
proceeded.  No  one  of  these  circumstances  exists  here.  In  Alcock 
V.  Sloper  (lo),  the  words  were :  "  I  give  to  my  wife  all  and  every  part 
of  my  property,  in  every  shape,"  **  and  in  whatever  manner  it  is 
situated,  for  her  natural  life ; "  and,  at  her  death,  the  testator 
directed  it  to  be  "  divided."  There  are  no  such  expressions  in  the 
will  now  to  be  construed. 

Mr.  Teed,  Mr.  Calvert,   and  Mr.  Qiffard,  were  for  the  other 
parties. 

The  Vicb-Chancbllor  : 

Upon  the  weight  of  authority,  and  upon  my  own  opinion 
independently  of  authority,  I  think  the  tenant  for  life  right  in  his 
contention  as  to  the  leasehold  property ;  but,  were  the  case  clear  oi 

(1)  64  E.  R.  446  (3  Hai-e,  609).  (6)  60  E.  R  148  (2  Y.  *  C.  C  C. 

(2)  6  E.  E.  96  (7  Ves.  137).  290). 

(3)  40  E.  R  176  (7  Sim.  601).  (7)  43  E,  R  153  (1  My.  &  Cr.  IH^ 

(4)  66  E.  R  162  (1  Coll.  600).  (8)  39  R  R  337  (2  My.  &  K.  703 . 

(5)  74  E.  E.  56  (16  Sim.  183) ;  and  (9)  48  R  R  104  (4  My.  &  Cr.  289). 
see  Hubbard  v.  Youmf,  76  E.  E.  118  (10  (10)  39  E.  B.  344  (2  Mr.  &  K  69i*» 
Beav.  205). 
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authority,  my  decision  probably  would  be  exactly  the  reverse  as  to      burton 
the  Long  Annuities.  Mount. 

The  question  is,  whether  that  part  of  the  case  is  substantially 
covered  by  authority.  I  agree  there  are  some  respects  in  which 
the  will  here  does  differ  from  each  of  the  wills  considered  in  the 
cases,  severally,  of  Akock  v.  Sloper,  Collins  v.  Collins,  Bethvne  v. 
Kennedy,  and  Pickering  v.  Pickering.  The  question  is  not  upon 
the  letter,  however,  but  upon  the  spirit ;  the  question  is,  whether, 
looking  at  those  four  cases  together,  they  do  not,  in  spirit,  give  a 
rule  of  construction,  within  the  influence  of  which  the  present  *will  [  *3^^  ] 
does,  as  to  the  Long  Annuities,  fall ;  and  I  think  they  do.  I  con- 
sider that,  by  acting  on  what  would  have  probably  been  my  own 
opinion  independently  of  authority,  as  to  the  Long  Annuities,  I 
should  be  contradicting  those  decisions  in  their  spirit.  I  must, 
therefore,  decide  the  point,  as  to  the  Long  Annuities,  as  well  as 
the  leaseholds,  in  favour  of  the  tenant  for  life. 


ATTOENEY-GENERAL  v.   MOSELY.  Jm 

Jnly  17. 
(2  De  G.  &  Sm.  398—403 ;  S.  C.  17  L.  J.  Ch.  446;  12  Jur.  889.)  J— 

The  tithes  of  an  impropnate  rectory  were  conveyed  by  the  impropriator  gg^j^g  y-C 
on  trust,  to  pay  the  income  to  such  orthodox  minister  as  should  from  time  .  qoo  -j 
to  time  be  placed  and  settled  in  the  perpetual  curacy  of  the  church,  with  the 
approbation  and  consent  of  the  major  part  of  the  trustees ;  and  if  any  such 
should  be  appointed  without  such  approbation  and  consent,  other  trusts 
were  declared  of  the  income  during  his  incuml)ency :  Held,  that  the  con- 
sent was  wholly  discretionary,  and  might  be  withheld  for  an  insufficient 
reason,  or  none ;  and,  therefore,  in  a  case  where  the  trustees  declined  giving 
their  coi.eent  unless  the  patron  of  the  cure  and  the  proposed  curate  would 
concur  in  arrangements  for  building  a  parsonage,  the  Ooubt  declined  to 
interfere. 

This  was  an  information,  seeking  the  settlement  of  a  scheme  for 
the  administration  of  a  charity,  founded  in  1716,  by  John  Clark, 
(the  lay  impropriator  of  the  tithes  of  Shuttington,  in  the  county  of 
Warwick,  subject  to  61.  a  year,  to  the  pei'petual  curate  thereof). 

By  indenture  of  lease  and  release,  executed  in  that  year,  John 
Clark  assured  the  tithes  (subject  to  the  rent-charge)  and  all  rents 
&c.,  payable  in  lieu  of  them,  to  the  use  of  trustees  and  their  heii^s, 
in  trust,  subject  to  an  annuity  to  the  founder's  wife  for  her  life,  to 
give,  employ,  and  dispose  of  all  and  singular  the  rents,  issues,  and 
profits  of  the  premises  and  every  part  thereof,  in  trust  to  and  for 
the  use  and  maintenance  of  such  sufficient,  able,  orthodox  minister, 
being  a  person  of  sober  life  and  conversation,  as  should  be  from 


i(M  1848.     CH.     2  I)E  G.  A  SM.  898—400.  Fr.^. 

A.-G.  time  to  time  for  ever  thereafter  legally  and  dniy  placed,  settled,  and 
MosBLT.  invested  in  the  cure  of  the  church  of  Shuttington  aforesaid,  by  and 
with  the  approbation  and  consent  of  the  said  trustees  for  the  time 
being,  or  the  major  part  of  them ;  which  said  minister  should  read 
prayers  and  preach  every  Lord's  day,  during  his  continuance  in  the 
cure,  unless  he  should  be  prevented  by  some  extraordinary  occasion. 
And  it  was  thereby  also  declared  to  be  the  true  intent  and  meaning 
of  the  deed,  that  the  aforesaid  minister,  so  to  be  placed  and  settled  in 
I  *«)99  ]  the  cure  *of  Shuttington  aforesaid,  should  be  a  graduate  in  one  of  the 
Universities  of  Oxford  or  Cambridge ;  and  that,  in  case  any  other 
be  placed  there,  or  any  such  without  the  consent  or  approbation  of 
the  said  trustees  for  the  time  being,  or  the  major  part  of  them,  that 
then  and  in  such  case  the  surplusage  of  the  said  rents,  issues,  and 
profits,  during  the  life  of  the  said  Anne,  and  from  and  after  her 
decease  the  entire  rents,  issues,  and  profits,  should  be  disposed  of 
to  and  for  other  purposes  therein  declared,  being  trusts  for 
apprenticing  children  of  the  parishes  of  Stanton  juxta  Pontem  and 
Shuttington,  for  so  long  time  only  as  the  same  should  happen  and 
continue,  and  no  longer ;  but  that,  in  case  a  graduate  should  be 
afterwards  placed  there  with  the  consent  and  approbation  of  the 
trustees,  or  the  major  part  of  them,  then  and  from  thenceforth  the 
said  rents,  issues,  and  profits  were  to  return  and  be  employed,  con- 
verted and  disposed  of,  to  the  use  and  for  the  maintenance  of 
such  minister  for  the  time  being  as  aforesaid,  so  that  the  said  tithes, 
rents,  issues,  and  profits  of  the  said  premises  should  be  for  ever 
thereafter  continued,  either  for  the  use  and  maintenance  of  a 
minister  so  qualified  as  aforesaid,  or  to  the  placing  forth  of 
apprentices,  as  before  limited  and  expressed  (i). 

At  the  time  of  the  institution  of  the  suit,  the  income  of  the 
charity  amounted  to  250/. 

The  perpetual  curate  was  entitled  to  the  above-mentioned  rent- 
[  ♦^oo  ]      charge  of  6/.,  and  to  74Z.  from  the  Governors  *of  Queen  Anne^s 
Bounty,  but  to  no  other  permanent  provision,  except  such  as  he 
was  entitled  to  under  this  charity. 

(I)  There  was  also  the   following  such  case  the  said  trustees  and  their 

proviso :  heirs,  and  the  survivor  of  them  and 

''Provided  also,  if  any  change  or  his  heirs,  shall  from  thenceforth  for 

alteration   (which  Gk)d   forbid)    shall  ever  thereafter  employ,  convert,  and 

happen  in  the  Church  of  England,  and  dispose  of  all  and  singular  the  entire 

that  the  government  thereof,  both  in  rents,  issues,  and  profits  of  the  said 

doctrine  and  discipline,  shall  he  altered  premises  for  and  towaxds  the  puttini; 

from  the  course  and  manner  in  which  forth  and  putting  out  appren^ceft  in 

it  is  now  established,  that  then  and  in  manner  and  form  aforeeaid.'* 
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In  1842,  the  Reverend  Adolphus  Boodle  was  the  perpetual  curate ;        A.  G 
and  in  May,  1845,  he  gave  notice  to  the  Earl  of  Essex,  who  was  the      mosef^t. 
patron  of  the  perpetual  curacy,  that  he  shortly  intended  to  resign. 

On  the  22nd  May,  1845,  the  patron  wrote  a  letter  to  the  trustees, 
which,  after  announcing  Mr.  Boodle's  intention  to  resign,  pro^ 
ceeded  thus:  '*  And  I  beg  to  inform  you,  that  it  is  my  intention 
to  appoint  the  Reverend  Alexander  Joseph  Lyon  Cavie  to  that 
curacy.  Mr.  Cavie  is  a  graduate  of  the  University  of  Cambridge, 
of  good  character,  and  will  do  the  duty  in  person.  I  therefore 
confidently  hope  that  you  will  approve  of  his  appointment.*' 

Mr.  Boodle  resigned  on  the  10th  of  June,  1845. 

On  the  11th  of  July,  1845,  the  solicitor  of  the  trustees  wrote  to 
the  patron  as  follows : 

"  My  Lord, — ^Referring  to  the  subject-matter  of  your  Lordship's 
letter  of  the  22nd  of  May  last,  addressed  to  the  trustees  of  Mr. 
Gark's  charity  at  Shuttington,  I  am  desired  to  intimate  to  your 
Lordship  the  anxious  wish  of  the  trustees  to  secure,  as  far  as 
possible,  the  permanent  residence  of  the  curate  within  the  parish, 
and  to  inquire  whether,  with  the  view  of  effecting  that  object,  your 
Lordship  would  concur  with  them  in  such  arrangements  with  the 
curate  elect  as  would  lead  to  the  erection  of  a  parsonage  house. 
The  trustees  are  desirous  that  the  inquiry  should  be  answered  before 
they  enter  upon  the  further  consideration  of  your  Lordship's 
application  for  their  concurrence  in  the  proposed  appointment  of 
the  Reverend  Mr.  Cavie." 

Further  correspondence  ensued. 

Mr.  Cavie,  having  been  inducted  into  the  curacy,  filed  this 
information,  charging  that  the  trustees  had  never  made  any 
objection  to  his  nomination  ;  but  that  one  of  them  proposed  to  him 
that  he  should  receive  the  income  of  the  ^charity,  if  he  would  con-  [  "^^^  J 
sent  to  charge  it  to  an  amount  sufficient  to  build  a  parsonage-house. 
The  information  prayed  for  an  account  of  the  rents  received  since 
the  appointment  of  the  relator,  that  the  rents  might  be  paid  to  the 
relator,  and  for  the  appointment  of  new  trustees ;  and  for  a  scheme 
for  the  management  of  the  charity. 

The  trustees  by  their  answer  insisted,  that  Mr.  Cavie  was  not 
placed,  settled,  and  invested  in  the  curacy  with  the  approbation 
and  consent  of  the  trustees  for  the  time  being  of  the  deed  of  1716, 
or  the  major  part  of  them.  They  stated,  that  they  all  refused  to 
eonaent  to  payment  of  the  income  to  the  relator,  because  therelaiov 
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A.-a.  was  nominated  and  appointed  without  the  consent  and  approbation 
Mo^BLY.  ^^  them,  or  of  the  major  part  of  them,  and  not  for  the  pmpoae  o! 
inducing  Mr.  Cavie  to  consent  to  charge  the  curacy  with  a  som 
of  money  to  build  a  parsonage  house.  They  said,  however,  that,  in 
their  judgment,  it  would  be  very  desirable  that  the  incumbent  of  the 
curacy  should  reside  permanently  in  the  parish,  and  that  such  resi- 
dence could  only  be  effectually  secured  by  the  erection  of  a  parsonage 
house  within  the  parish.  They  further  stated,  that  they  hoped  to 
be  able  to  make  some  arrangement  for  the  accomplishment  of  bo 
desirable  an  object,  by  means  of  charging  the  curacy  with  a  sum  of 
money  to  build  a  parsonage  house  under  the  Acta  for  that  purpose. 
They  submitted,  that,  in  refusing  to  consent  to  the  payment  of  the 
rents  and  profits  to  the  relator,  they  were  not  acting  contrary  to 
the  terms  of  the  trust,  but  strictly  in  accordance  therewith;  and,  as 
regarded  their  withholding  their  consent  and  approbation  to  the 
nomination  of  Mr.  Cavie  to  the  curacy,  they  submitted,  that  thej 
were  not  bound  to  assign  any  reason  for  their  taking  that  course. 
They  admitted,  that  there  was  not  nor  ever  had  been  a  parsonage 
house ;  that,  between  the  letter  of  the  22nd  of  May,  1845,  and  that 
of  the  11th  of  July  no  communication  took  place  between  them  and 
[*]02]  the  patron;  that,  from  the  26th  of  July,  1845,  when  the  *patron 
sent  a  letter  in  reply  to  that  of  the  8th  of  July,  1846,  no  communica- 
tion took  place ;  and  that,  on  the  27th  of  the  same  month,  they 
resolved  not  to  pay  the  rents  to  Mr.  Cavie. 
The  cause  was  heard  on  bill,  answer,  and  admissions. 

Mr.  Wigram  and  Mr.  E,  F.  Sfnith^  for  the  relator : 

As  the  trustees  intimated  no  dissent  when  informed  of  the 
patron's  intention  to  present  the  relator,  they  must  be  taken  to 
have  assented  to  the  nomination,  and  could  not  require  the  patron 
to  wait  an  indefinite  time,  so  as  to  endanger  his  right  to  present. 
Moreover,  the  discretion  is  intrusted  to  a  fluctuating  body,  and 
could  not  have  been  intended  to  be  exercised  arbitrarily.  Like 
other  donees  of  a  power  in  the  nature  of  a  trust,  they  are  bound  to 
execute  it,  unless  some  good  reason  can  be  given  for  depriving  the 
cestui  que  trust  of  the  benefit.  In  this  case  the  defendants  did  not 
pretend  that  they  had  any  objection  to  make  to  the  relator's 
appointment.  Even  if  they  could  deprive  him  of  the  benefit  of  the 
trust  capriciously,  they  could  not  do  so  on  the  ground  that  he 
refused  to  be  a  party  to  an  improper  bargain,  such  as  his  snbetan- 
tially  agreeing  to  pay  money  as  a  consideration  for  the  preferment 
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wonld  be.  If  the  trustees  had  assigned  no  reasons  for  withholding  a.-g. 
their  approval,  they  might  be  presumed  to  have  exercised  their  mobelt. 
discretion  on  proper  grounds.  The  reason  assigned  excludes  this 
presumption,  and  shows  that  the  trustees  are  influenced  by  improper 
motives  in  the  administration  of  the  trust,  which  is  a  sufficient 
ground  for  their  control  or  removal.  (They  also  relied  on  an 
alleged  informality  in  the  appointment  of  the  present  trustees.  And 
they  cited  Attorney- General  v.  Boulibee  (i).) 

Mr.  Bacon  and  Mr.  J.  J.  Jeixis,  for  the  defendants,  were  not 
called  on. 

The  Vicb-Ghancbllor  :  [^03] 

How  this  case  would  have  stood,  if  dilatoriness  or  negligence 
had  been  established  against  the  trustees,  or  any  of  them,  it  is  not 
necessary  for  me  to  say  ;  for  I  think  that  neither  dilatoriness  nor 
neglig^i^ce  has  been  established  against  them,  or  any  of  them. 

Again,  how  the  case  would  have  stood,  if  corruption  or  dishonest 
motives  had  been  established  against  the  trustees,  or  any  of  them, 
it  is  equally  superfluous,  I  think,  to  say ;  for — whether  regarding 
with  approbation  or  disapprobation — whether  considering  as  dis- 
creet or  indiscreet — the  motives,  the  views,  or  the  conduct  of  the 
trustees,  with  respect  to  their  wish  of  having  a  residence  for  the 
perpetual  curate  built  and  appropriated  within  the  parish — it  is 
impossible,  with  propriety,  to  ascribe  the  character  of  corruption 
or  dishonesty  to  those  motives,  to  those  views,  or  to  that  conduct. 

No  other  impropriety  is  alleged  against  them.  Excluding,  there- 
fore, a  case  of  dilatoriness  or  negligence,  and  a  case  of  corruption 
or  dishonesty,  I  am  of  opinion,  that  the  language  and  intention  of 
this  deed  of  trust  authorised  the  trustees  to  withhold  their  assent, 
without  any  reason,  or  for  a  reason,  which,  in  point  of  argument, 
might  not  be  held  to  be  solid  or  substantial. 

I  cannot  therefore  say,  that,  in  this  case,  the  title  to  the  income 
of  the  estate  has,  in  my  opinion,  at  present,  been  shown  to  be  in 
the  curate  appointed  by  the  Earl.  I  do  not  think  it  necessary  to 
decide,  whether  the  objection,  that  three  trustees  were  appointed  * 
instead  of  the  two  survivors,  is  strictly  available.  My  decision 
ought,  I  conceive,  to  be  the  same  however  that  may  be.  I  cannot 
direct  a  scheme.  The  trustees  undertaking  to  pay  Mr.  Gavie  the 
61.  a  year,  and  to  apply  the  rents  and  profits  according  to  the  deed 
of  1716,  let  the  information  be  dismissed,  without  costs. 
(1)  2  B.  R  265  (2  Ves.  Jr.  380 ;  S  Vee.  220). 
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1848.  COLLYEE  V.  ASHBTJENER. 

J_  (2  De  G.  &  Sm.  404—405.) 

inoK^vTn  General  legatee  of  **  the  sum  of  £ — Long  Annuities/'  held  not  entitled  to 

dividends  accruing  before  the  expiration  of  a  3'ear  from  the  testator^sdecea^. 


Brucb,  V.-C. 

[401] 


Robert  Pounds,  the  testator  in  the  cause,  by  his  will,  dated  the 
26th  of  March,  1846,  bequeathed  "  the  sum  of  254/.  per  anDnm 
Long  Annuities,  and  110/.  per  annum  Annuities  terminable  in  1860, 
(both  transferable  at  the  Bank  of  England),'*  unto  the  plaintiff 
Mary  CoUyer,  her  executors,  administrators,  and  assigns,  for  lier 
and  their  own  absolute  use  and  benefit. 

From  the  Master's  report  it  appeared,  that  the  testator  did  not  die 
possessed  of  254/.  per  annum  Long  Annuities,  or  110/.  per  annum 
Annuities  terminable  in  1860,  as  described  in  his  will,  but  that  he  died 
possessed  of  152/.  per  annum  Long  Annuities  terminable  in  1860, 
102/.  per  annum  Annuities  terminable  in  October,  1859,  and  110/.  per 
annum  Annuities  terminable  in  January,  1860,  being  together  of  the 
same  aggregate  amount  of  annuities  as  was  by  his  will  bequeathed 
to  the  plaintiff  Mary  CoUyer.  The  three  last-mentioned  sums  oi 
annuities  had  been  transferred  into  Court  by  the  executors,  and  were 
standing  in  the  name  of  the  Accountant-General,  in  trust  in  the  cause. 

The  plaintiff  was  willing  to  accept  the  three  sums  in  satisfaction 
of  her  legacy  ;  and  the  question  was,  as  to  the  time  from  which  she 
was  entitled  to  the  income. 

Mr.  Wigram  and  Mr.  Pryor,  for  the  plaintiff : 
There  is  no  reported  case  in  which  this  question  has  been  settled, 
as  to  a  bequest  of  terminable  Government  Annuities.  In  a  gift  of 
the  dividends  of  a  sum  of  stock  in  perpetual  Government  Annuities, 
it  is  true,  that  no  payment  becomes  due  till  after  a  year  from  the 
testator's  death ;  but,  in  the  case  of  a  bequest  of  an  annuity  for 
life  or  for  a  term  of  years,  the  payment  begins  from  the  death  of 
[  •ios  ]  the  testator :  Gibson  ♦v.  Bott  (1)  and  Houghton  v.  Franklin  (2).  U 
is  to  this  latter  class  of  bequests  that  the  present  belongs,  and 
therefore  the  plaintiff  is  entitled  to  all  the  dividends  which  have 
accrued  since  the  testator's  death. 

Mr.  Kenyon  Parker  and  Mr.  Randall,  contra,  were  stopped  l»y 
the  Court. 

The  Yicb-Chancellor  held,  that  the  plaintiff  was  only  entitled  to 
dividends  from  the  end  of  a  year  after  the  testator's  death. 

(1)  6  R.  E.  87  (7  Ves.  96).  (2)  24  R.  B.  201  (1  Sim.  &  St.  390\ 
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POTTER  V.   WALLER.  i848. 

(2  De  G.  &  Sm.  410-420.)  J^^jyl^. 

The  bill  stuted  the  plaintiff's  title  to  an  undivided  moiety  of  an  estate,  ^^^®S^p 
and  that  the  plaintiff  had  purchased  the  other  moiety,  but  that  the  defen-  *^  '^  ''  ' 
daats  alleged  that  they  were  entitled  to  that  moiety  under  a  settlement  and  L  ^^^  J 
a  will  antecedent  to  the  plaintiff's  purchase.  The  prayer  was  for  a  declara- 
tion of  the  rights  of  the  parties,  and  a  partition.  The  bill  required  the 
defendants  to  discover  whether  they  had  not  represented  that  they  were 
entitled  under  the  settlement  and  will,  and  to  set  forth  the  contents  of  those 
instruments  and  the  nature  of  their  title,  and  to  set  forth  a  schedule  of 
documents  in  their  power,  in  the  usual  way.  The  defendants  in  their 
answer  submitted,  that  they  were  not  bound  to  m<)ke  this  discovery ;  and, 
after  admitting  the  possession  of  certain  documents,  denied  having  in  their 
power  any  others  relating  in  any  manner  to  the  title  of  the  plaintiff :  Held, 
on  exceptions  to  a  report  of  the  Master  finding  the  answer  sufficient,  that 
ike  def^dants  were  bound  to  set  forth  whether  they  had  made  the  alleged 
representations  as  to  their  title  ;  but  not  whether  such  representations  were 
true,  or  to  discover  the  nature  of  their  title ;  and  that  they  must  set  forth  a 
schedule  of  all  documents  in  their  power. 

This  suit  originally  purported  to  be  a  suit  for  a  partition.  The 
original  bill  stated,  in  substance,  that  an  intestate,  named  Charles 
Townshend,  died  seised  of  a  house  in  Fenchurch  Street,  in  fee 
aimple,  in  February,  1769,  leaving  his  two  daughters,  Mary,  the 
wife  of  Robert  Hart,  and  Ann,  the  wife  of  Thomas  Sawdon,  (all 
since  deceased),  his  co-heiresses-at-law. 

That  Mary  Hart  survived  her  husband,  and,  by  her  will,  devised 
her  moiety  unto  his  sister,  Ann  Sawdon,  for  life,  with  remainder 
to  her  half  brother,  Francis  Nodin,  in  fee. 

That,  by  an  indenture,  dated  the  30th  of  March,  1830,  and 
made  between  Francis  Nodin  of  the  first  part,  John  Phillips 
Beavau  of  the  second  part,  Henry  William  Beavan,  since  deceased, 
of  the  third  part,  and  the  plaintiff  of  the  fourth  part,  the  above- 
mentioned  moiety,  subject  to  the  life  estate  of  Ann  Sawdon,  was  well 
and  effectually  conveyed  and  assured  to  and  vested  in  the  plaintiff. 

That,  in  January,  1833,  the  plaintiff  contracted  with  Ann  Sawdon 
for  the  purchase  of  her  original  moiety  and  of  her  life-estate  in  the 
other  moiety ;  and  that,  by  indentures  of  lease  and  release,  bearing 
date  respectively  the  5th  and  7th  of  January,  1833,  Ann  Sawdon 
assared  unto  the  plaintiff,  his  heirs  and  assigns,  her  moiety 
accordingly ;  l)nt  that  the  plaintiff  afterwards  discovered,  that,  by 
HOine  settlement,  Mrs.  Sawdon's  moiety,  or  some  part  thereof,  or 
interest  therein,  had  become  limited,  in  the  events  which  had 
\  appened,  to  the  use  of  Thomas  Sawdon,  in  fee,  subject  to  the  life- 
interest  of  his  wife,  Ann  Sawdon  ;  and  that  Thomas  Sawdon  had, 
l»v  his  will,  dated  the  22nd  day  of  April,  1816,  and  duly  executed 
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PoTTEu      and  attested  to  pass  real  ^estates  by  devise,  devised  the  said  moiety 

Waller,     or  half  part  of  the  messuage  or  tenement,  hereditaments,  and 

.[  *4ii  ]      premises,  of  which  Ann  Sawdon  was  seised  in  fee  as  coparcener, 

unto  the  defendants,  Thomas  Fnmcis  Sawdon  Waller  and  Maiy 

Sawdon  Willison,  as  tenants  in  common  in  fee. 

That  the  plaintiff  requested  the  defendant  Waller  to  permit  him 
to  inspect  the  settlement,  and  that  the  defendant  Waller  promised 
and  agreed  so  to.  do,  but  had,  upon  divers  pretexts,  neglected  to 
perform  his  promise. 

That  afterwards,  and  after  several  applications  from  the  plaintiff 
respecting  this  matter,  the  defendant  Waller,  with  the  privity  of 
the  other  defendants,  sent  to  the  plain  tiff  a  paper  writing,  purporting 
to  be  a  copy  of  such  alleged  settlement,  and  which  purported  to  be 
a  copy  of  an  indenture  bearing  date  the  81st  of  December,  1791, 
and  made  between  Thomas  Sawdon  of  the  first  part,  Ann  Sawdon 
(by  her  then  name  and  description  of  Ann  Townshend,  spinster)  of 
the  second  part,  and  Thomas  Collins  and  William  Allinson  (i)  of  the 
third  part;  whereby  the  moiety  of  the  messuage  or  tenement, 
hereditaments,  and  premises,  which  descended  upon  Ann  Sawdon, 
was  expressed  to  be  conveyed  and  assured  to  certain  uses,  and 
upon  certain  trusts,  for  the  benefit  of  Thomas  Sawdon  and  Ann 
Sawdon,  during  their  lives,  and  of  their  children,  and,  in  the  event 
of  there  being  no  children  of  Ann  Sawdon,  to  the  use  of  Thomas 
Sawdon,  his  heirs  and  assigns  for  ever. 

That  the  plaintiff  repeatedly  applied  to  the  defendant  Waller, 
and  requested  him  to  allow  the  plaintiff  to  inspect  the  original  deed, 
of  which  the  paper  furnished  to  him  by  the  defendant  Waller  par- 
ported  to  be  a  copy ;  and  that  the  plaintiff  agreed  to  admit  the 
title  of  the  defendants  to  the  moiety  of  the  messuage  or  tenement, 
hereditaments,  and  premises,  as  claimed  by  them,  if  it  shoald 
appear  that  the  settlement  had  been  duly  executed ;  but  that  the 
defendants  refused  to  permit  such  inspection. 
[  •412  ]  The  prayer  was,  that  the  parts  and  shares  of  the  plaintiff,  *and 

of  the  defendants  respectively,  in  the  premises,  might  be  ascertained, 
and,  to  that  end,  that  it  might  be  ascertained  what  portion  of  the 
premises  were  comprised  in  the  settlement ;  and  that  a  fair  division 
and  partition  might  be  made  of  all  the  premises  between  the 
plaintiff  and  the  defendants,  according  to  their  respective  eatatea 
and  interests ;  and  for  a  commission  of  partition ;  with  the  asoal 
directions. 

(l)^Sw. 
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The  answer  stated,  that,  previously  to,  and  upon,  and  ever  since       pottrk 
the  decease   of  Ann   Sawdon,  the  defendants  Waller  and  Mary     waller. 
Sawdon  Willison  had  alleged,  and  they  said  it  was  the  fact,  that 
the  defendants  Waller  and  Mary  Sawdon  Willison,  or  William 
Willison  and  Mary  Sawdon  his  wife,  in  her  right,  were  seised  or 
entitled,  as  tenants  in  common  in  fee,  to  the  entirety  of  the  moiety 
which  descended  upon  or  became  vested  in  Ann  Sawdon,  as  in  the 
bill  mentioned,  and  not  to  a  portion  only  of  such  moiety ;  and, 
under  the  circumstances,  the  defendants  denied  it  to  be  true  that 
they,  or  any,  or  either  of  them,  refused  to  discover  of  or  to  what 
portion  of  such  moiety  of  the  messuage  or  tenement  they  were  so 
seised   or  entitled ;  but  they  admitted  it  to  be  true,  that  they 
alleged,  and  said  it  was  the  fact,  that  they  were  entitled  to  the 
whole  of  such  moiety.     They  said,  they  always  had  been,  and  were 
now,  ready  and  willing  to  concur  in  a  fair  and  equal  partition  of 
the  premises,  accorduig  to  the  respective  ricrhts  and  interests  of 
defendants  and  the  plaintiff  respectively,  in  order  that  their  respec- 
tive shares  and  proportions  thereof  might  be  held  and  enjoyed  in 
severalty ;  and  always  had  been,  and  now  were,  ready  and  willing 
to  execute  all  necessary  conveyances  and  assurances,  and  to  do  all 
other  necessary  acts,  for  the  purpose  of  vesting  one  moiety  of  the 
hereditaments  in  the  plaintiff  in  severalty,  such  moiety  being  the 
only  share  or  proportion  to  which  the  plaintiff  was  entitled  of  and 
in  the  premises. 

They  said,  that  they  had  in  their  possession  an  attested  *copy  of  [  ♦iis  ] 
the  indenture  of  lease  and  release,  the  25th  and  26th  of  April,  1766, 
and  an  attested  copy  of  a  lease  referred  to  in  the  bill ;  but  they 
denied,  save  as  aforesaid,  they  had  then,  or  had  lately,  or  at  any 
time  or  times,  in  their  or  any  or  either  of  their  possession,  custody, 
or  power,  any  or  either  of  such  particulars  relating  to,  or  mentioning, 
or  referring  to  the  moiety  of  the  messuage  or  tenement,  heredita- 
ments, and  premises  originally  belonging  to  Mary  Hart,  deceased, 
and  to  which  the  plaintiff  was  entitled,  as  thereinbefore  mentioned, 
or  the  title  to  such  moiety,  or  the  title  thereto,  or  any  or  either  of 
them.  They  denied,  that,  by  the  copy  of  the  indentures  of  lease 
and  release,  and  the  copy  of  the  indenture  of  lease,  so  respectively 
in  the  possession  of  defendants  as  aforesaid,  or  by  either  of  them, 
if  the  same  were  produced,  the  truth  of  such  matters,  or  any  or 
either  of  them,  would  appear  further  or  otherwise  than  appeared 
by  their  answer ;  and  they  submitted,  that  they  were  not  bound  to 
set  forth  any  further  or  other  answer  to  the  several  matters  in  the 
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bill  inquired  after,  or  any  or  either  of  them,  than  such  answer  as 
was  thereinbefore  contained. 

To  this  answer  the  plaintiff  excepted  [on  various  grounds, 
raisintr  the  questions,  (1)  Whether  and  how  the  defendants  Waller 
and  Mary  Sawdon  Willison  had  claimed  the  property  under 
Ann  Sawdon,  and  (2)  Whether  the  same  defendants  ought  not 
to  supply  particulars  of  all  documents  in  their  power  relating  to 
the  title] . 

The  Master  disallowed  all  the  exceptions,  and  the  plaintiff 
excepted  to  the  report. 

Mr.  Bacon  and  Mr.  Olasse^  in  support  of  the  exceptions.  ♦    *  * 

Mr.  RtLssell  and  Mr.  Dickinson,  for  the  defendants.     *     »    • 


[  418  J       The  Vicb-Chancbllor  : 

I  think  that  the  defendants  must  answer  as  to  having  made  the 
representations  mentioned  in  the  bill  respecting  their  title,  but  are 
not  obliged  to  make  any  discovery  as  to  the  truth  of  those  repre- 
sentations.  My  impression  is,  that  they  must  answer  as  to  what 
they  have  said  or  written  on  the  subject,  and  must  set  forth  a 
list  of  the  documents  in  their  power. 

By  the  Order  some  of  the  exceptions  to  the  answer  were 
overruled,  and  the  other  exceptions  were  allowed,  but  without 
prejudice  to  the  right  of  the  defendants  to  refuse  discovery  of  their 
title  as  to  the  moiety  claimed  by  them. 

An  appeal  from  this  Order  was,  on  December  11,  heard  before 
the  Lord  Chancellor,  and  dismissed,  except  as  to  the  words 
**  without  prejudice  "  &c.  to  the  end,  which  his  Lordship  thought 
should  be  omitted. 
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LORD  BROOKE   v.   EARL   of  WARWICK. 

(2  De  G.  &  Sin.  425—436;  S.  C.  12  Jur.  912  ;  affirmed  on  appeal,  1  Hall  &  Tw. 
142;    18L.  J.  Ch.  137.) 

As  between  specifically  devised  real  estate  and  residuary  personal  estate, 
both  bequeathed  fi'eed  from  debts,  &c.,  the  personal  estate  exonerates  the 
real  estate. 

A  bequest  of  *' household  furniture*'  may  include  telescopea,  and  » 
becjuest  of  jewels  may  include  Masonic  orders  and  silver  ornaments. 

Under  a  bequest  of  household  fumitiu'e,  pictures  and  books,  which  mi^' 
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be,  at  ihe  testator's  decease,  in,  upon,  or  about  bis  mansion :  Held,  tbat 
pictures  removed  from  tbe  mansion,  and  in  the  hands  of  a  picture  cleaner, 
to  be  cleaned,  and  books  sent  to  be  repaired,  passed,  but  not  articles 
purchased  fur  the  mansion  but  not  sent  home  at  the  testator's  decease. 

Fbkdebick  John,  Baron  Monson,  by  his  will,  dated  5th  of  August, 
1841,  devised,  freed  and  discharged  from  all  his  debts  and  all  his 
annuities,  legacies,  and  bequests,  his  freehold  hereditaments  at 
Gatton,  Merstham,  Ghipsted,  and  Beigate,  and  elsewhere  in  the 
county  of  Surrey,  to  the  use  of  his  first  and  every  other  subse- 
quently born  son  successively  in  tail,  with  remainder  to  the  use  of 
trustees  for  ninety-nine  years,  if  his  mother  the  Countess  of 
W  arwick  should  so  long  live,  upon  trusts  for  her  separate  use,  with 
remainder  to  the  use  of  William  Monson  (the  present  Lord  Monson) 
for  his  life,  with  remainder  to  the  use  of  his  first  and  every  other 
Bon  bom  or  to  be  born  during  the  testator^s  life  for  their  lives,  with 
remainder  to  the  use  of  their  first  and  other  sons  in  tail  male,  with 
remainders  over.  And  the  testator  gave  and  bequeathed,  freed  and 
discharged  from  all  his  debts,  annuities,  legacies,  and  other  charges 
effected  *by  him,  the  lease  which  he  held  of  the  glebe  lands,  and 
tithes  or  tithe  commutation  rent  of  Gatton,  and  all  dividends  and 
iiitereslA  which  might  be  payable  under  or  by  virtue  of  the  said 
lease ;  and  all  his  household  furniture,  wines,  implements  of  house- 
hold, household  linen,  pictures,  prints,  musical  instruments,  clocks, 
books,  china,  articles  of  vertu,  fixtures,  horses,  carriages,  dogs,  live 
and  dead  stock,  and  implements  of  husbandry,  which  might  be  at  the 
time  of  his  decease  in,  upon,  or  about  his  mansion  at  Lower 
Gation,  or  upon  any  part  of  his  Sunrey  estates,  (and  which  might 
not  be  by  his  will  or  by  any  codicil  specifically  bequeathed),  to 
trustees,  upon  and  for  such  trusts,  intents,  and  purposes  as  would 
best  correspond  with  the  uses  and  trusts  thereby  declared  con- 
cerning the  freehold  estates  in  the  county  of  Surrey,  with  the  usual 
proviso  against  the  subjects  of  the  bequest  vesting,  for  the  purpose 
of  transmission,  absolutely  in  any  person  taking  an  estate  in  tail  in 
tlie  freeholds,  unless  such  person  attained  twenty-one  years  or  died 
leaving  issue  inheritable  to  the  estate  tail.  And  the  testator 
bequeathed,  *'  freed  and  discharged  as  aforesaid/'  all  his  family 
diamonds  and  other  jewels  (not  thereby  or  by  any  codicil  to  his  will 
specifically  bequeathed)  unto  George  Guy,  Lord  Brooke,  and  Henry 
Deane,  their  executors  and  administrators,  upon  trust  for  the 
Countess  of  Warwick,  for  her  life,  for  her  separate  use,  and  from 
and  after  her  decease  upon  certain  trusts,  being  the  same  as  were 
therein  declared  concerning  certain  household  furniture  and  other 
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effects  in  a  mansion-house  of  the  testator,  at  Barton,  in  Lincohi- 
shire.  And  the  testator  devised  a  manor  and  hereditaments,  at 
Frithbank,  in  Lincolnshire,  upon  trusts  for  sale,  and  upon  trust  out 
of  the  monies  to  arise  therefrom,  after  payment  of  expenses,  to 
purchase  in  the  name  of  a  trustee  or  in  the  names  of  two  or  more 
trustees,  to  be  appointed  by  the  Countess  of  Warwick,  a  Govern- 
ment annuity  of  2,000Z.  for  her  life,  and  to  apply  the  remainder  of 
the  monies  in  or  ^towards  satisfaction  of  all  the  testator's  debts, 
whether  secured  by  mortgage,  judgment,  or  otherwise,  which  then 
were,  or  which  at  the  time  of  his  decease  might  be,  charged  upon 
or  affect  all  or  any  part  of  the  freehold  and  copyhold  estates  in  the 
county  of  Surrey  thereinbefore  limited  and  devised,  or  any  of  them, 
or  any  part  thereof ;  and,  in  the  next  place,  by  and  out  of  the  said 
monies  to  pay  off,  answer,  and  discharge  all  the  testator's  other 
debts,  and  his  funeral  and  testamentary  expenses,  and  the  annuities 
and  pecuniary  legacies  given  by  his  will,  together  with  the  legacy 
duties  payable  thereon,  and  the  costs,  charges,  and  expenses  of  and 
attending  upon  any  transfer  or  transfers  of  incumbrances  which 
now  affected  his  estates  in  Lincolnshire.  And  the  testator  directed 
his  trustee  to  stand  possessed  of  the  surplus  of  the  said  monies  (if 
any)  upon  certain  trusts  therein  referred  to.  And  the  testator 
thereby  directed,  that,  until  the  sale  of  all  or  any  part  of  his  said 
estates  in  the  county  of  Lincoln,  or  of  such  parts  thereof  as  might 
from  time  to  time  or  at  any  time  remain  unsold,  the  estates  should 
be  held  upon  trust  for  indemnifying  the  testator's  freehold  and 
copyhold  estates  in  the  county  of  Surrey,  thereby  limited  against 
the  above-mentioned  annuity  of  2,000/.,  and  all  incumbrances  which 
might  be  charged  thereon  at  the  time  of  his  decease,  (it  being 
his  intention  that  the  said  Surrey  estates  should  be  held  and 
enjoyed  freed  and  discharged  from  all  incumbrances  whatsoever 
effected  by  him),  and  so  subject  upon  trusts  corresponding  with  tlie 
uses  thereinbefore  declared  of  and  concerning  the  testator^s  fiVe- 
hold  estates  in  the  county  of  Surrey.  And  the  testator  gave  and 
bequeathed  all  his  debts  secured  by  mortgage,  warrant  of  attornej, 
bond,  and  other  specialty,  and  all  rents,  and  arrears  of  rents,  and 
accruing  rents,  to  which  he  might  be  entitled  at  the  time  of  his 
decease,  and  all  his  cash  in  the  hands  of  all  or  any  of  his  bankers, 
unto  Lord  Brooke  and  Henry  Deane,  their  executors  and  adminis- 
trators, upon  trust  to  apply  the  same,  both  principal  *aud  interest 
in  or  towards  payment  of  the  testator's  funeral  and  testamentair 
expenses,  and  his  simple  contract  debts,  and  so  subject  to  hold  the 
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same  npon  trasts,  as  far  as  cireumstanceB  would  permit,  similar  to 
those  thereinbefore  declared  concerning  the  monies  to  arise  from 
the  sale  of  the  testator's  estates  in  the  county  of  Lincoln ;  it  being, 
however,  the  testator's  intention,  that  the  funds  lastly  bequeathed 
to  Lord  Brooke  and  Henry  Deane,  their  executors  and  administra- 
tors, should  be  first  applied  in  or  towards  payment  of  the  testator's 
funeral  and  testamentary  expenses,  and  of  his  simple  contract 
debts. 

There  was  a  residuary  bequest  thus  expressed:  "I  give  and 
bequeath,  freed  and  discharged  from  all  my  debts  and  liabilities, 
and  the  legacies  hereinbefore  bequeathed,  and  the  duties  payable 
on  such  legacies  and  annuities,  all  the  rest  and  residue  of  my 
personal  estate,  whatsoever  and  wheresoever,  unto  the  said  George 
Guy,  Lord  Brooke,  his  executors,  administrators,  and  assigns,  for 
bis  and  their  absolute  benefit." 

The  proceeds  of  the  Frithbank  estate,  and  the  items  included  in 
the  bequest  of  the  testator's  debts  secured  by  mortgage,  warrant  of 
attorney,  bond,  and  other  specialty,  and  arrears,  of  rents,  were 
insufficient  to  pay  oS  the  mortgages  upon  the  Surrey  estates,  which 
amounted  to  21 ,0002. ;  and  a  question  arose,  how  the  debts  ought 
to  be  provided  for  out  of  the  other  property  of  the  testator.  Other 
questions  were  as  to  the  particulars  comprised  in  the  specific 
bequest  of  the  articles  at  Gatton,  and  those  comprised  in  the 
bequest  of  the  testator's  '*  family  diamonds  and  other  jewels." 

An  administration  suit  was  instituted  by  Lord  Brooke,  the 
residuary  legatee,  and  now  came  on  upon  further  directions,  the 
Master  having  made  his  report. 

It  appeared  from  the  report,  that  one  of  the  debts  due  to  the 
testator  was  a  sum  of  17,000Z. ;  and  it  was  doubtful  whether  it  fell 
within  the  description  of  those  debts  which  *were  bequeathed  in 
trust  to  pay  the  testator's  debts.  It  was  secured  by  a  deposit  of 
1,200  antique  gems,  commonly  known  as  Poniatowski  gems,  under 
the  following  circumstances : 

In  the  month  of  May,  1841,  a  Mr.  John  Tyrrell  applied  to  the 
testator  for  a  loan  of  17,000L  upon  the  security  of  the  gems,  which 
were  then  in  the  hands  of  Sir  Claude  Scott,  Bart.,  &  Co.,  bankers, 
to  whom  they  had  been  pledged  for  a  previous  loan  of  6,2752.  by 
them  made  to  Tyrrell;  and  accordingly  the  testator  advanced  a 
sum  of  17,000Z.  to  Tyrrell,  who  on  the  27th  of  May,  1841,  signed 
and  gave  to  the  testator  a  written  memorandum,  whereby,  after 
reciting  that  the  testator  had  agreed  to  pay  off  Messrs.  Scott  &  Co.'s 

B.B. — ^VOL.  LXXIX.  18 


LOBD 

Bbookb 

Earl  of 
Warwick. 


[  U29  ] 


iU 


1848.     CH.    2  DE  G.  &  SM.  429—480. 


[r.b. 


LOBD 

Bbookb 

V. 

Eaul  of 
Warwick. 


[  •430  ] 


lien,  it  was  agreed,  that,  upon  Messrs.  Scott  &  Co.'s  lien  being  so 
paid  off,  the  gems  should  be  delivered  to  the  testator,  and  be 
deposited  with  Messrs.  Herries  in  his  sole  name,  for  secoring  to 
him  the  payment  of  the  sum  of  17,000Z.  on  the  28th  of  May,  1848, 
with  interest  for  the  same  at  4Z.  per  cent,  per  annum,  payable  half- 
yearly  on  the  28th  of  November  and  the  28th  of  May  in  every 
year,  the  first  payment  to  be  made  on  the  28th  of  November  then 
next.  The  memorandum  proceeded  as  follows :  "  It  being  under- 
stood that  the  said  John  Tyrrell  is  to  be  at  liberty  to  have  away  at 
one  time  600  gems,  and  no  more ;  and  that,  if  the  said  sum  ot 
17,0002.  or  interest  should  not  be  respectively  paid.  Lord  Monson 
to  be  at  liberty  to  sell  the  said  gems  and  pay  himself  oat  of  the 
produce  both  principal  and  interest."  And  it  was  thereby  expreaaed 
to  be  further  understood,  that  Mr.  Tyrrell  was  to  be  at  liberty  to 
pay  off  the  principal  sum  and  interest  at  any  time  before  the 
28th  of  May,  1848 ;  and  that  a  deed  containing  these  and  other 
necessary  provisions  should  be  executed  by  the  parties  as  soon  as 
possible. 

The  Master  found,  that,  in  pursuance  of  this  memorandum,  Mr. 
Tyrrell,  in  the  month  of  May,  1841,  deposited  the  gems  in  the 
hands  of  Messrs.  Herries  and  Farquhar,  in  *the  name  of  the  testator, 
as  a  security  for  the  sum  of  17,000Z. ;  and  that,  in  June,  1841,  the 
draft  of  a  deed  of  mortgage  or  pledge  of  the  gems,  according  to  the 
terms  and  conditions  of  which  the  minutes  were  expressed  by  the 
above  memorandum,  was  sent  to  the  testator  for  his  perusal ;  bat 
that  he  did  not  then,  or  afterwards  in  his  lifetime,  take  any  pro- 
ceedings regarding  the  same,  but  died  without  having  received  any 
other  security  for  the  aforesaid  sum  of  17,000Z.  than  the  deposit  of 
the  gems  and  memorandum  above  mentioned. 

With  reference  to  the  question,  as  to  the  extent  of  the  specific 
bequests,  the  Master  found,  that  the  testator  had  at  the  time,  in 
his  mansion-house  at  Gatton,  among  other  articles,  divers  Masonic 
orders,  (one  only  of  which  comprised  real  jewels,  being  a  gold  pre- 
sentation jewel  brilliant  square  and  emblem,)  and  also  three 
telescopes;  which  last-mentioned  articles  were  claimed  by  the 
devisees  of  the  Surrey  estates,  as  comprehended  in  the  enumeration 
of  the  various  articles  by  the  said  will  given  in  trust  to  go  along 
with  those  estates ;  but  that  the  plaintiff  contended  before  the 
Master,  that  the  Masonic  orders  and  telescopes  were  not  any  of 
them  included  in  the  description  of  household  furniture,  imple- 
ments of  household,  household  linen^  or  articles  of  vertu,  but  that 
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all  the  said  Masonic  orders  and  telescopes  passed  to  the  plaintiff 

under  the  will,  as  part  of  the  residue  of  the  testator's  personal  estate. 

The  Master  also  found,  that  the  testator  had,  at  the  time  of  his 

death,  large    quantities    of    furniture,   and  also  divers  pictures, 

statues,  trinkets,  and  other  articles  of  vertu,  in  his  mansion-house 

at  Gatton ;  and  also  had,  at  the  time  of  his  death,  seven  pictures 

in  the  hands  of  Mr.  Farrer,  a  picture-dealer  in  London,  six  of  which 

pictures,  shortly  before  the  testator's  death,  had  been  sent  from 

Gatton  in  order  to  be  cleaned,  and  were  intended  by  the  testator 

to  be  returned  again  to  Gatton,  in  the  same  way  as  other  pictures 

had  been  previously  sent  to  the  same  dealer  to  be  ^cleaned,  and 

had  been  afterwards  returned  to  Gatton ;   and  that  the  frame  of 

one  of  the  pictures,  ("  The  Doge,")  at  Mr.  Farrer's,  remained  at 

Gatton  at  the  testator's  death ;  and  that  the  remaining  picture  was 

a  landscape,  by  Wynants,  which  the  testator  had  purchased  of  the 

same  dealer  in  May,  1841,  with  the  intention  of  putting  it  up  at 

Gatton,  but  which  had  never  been  delivered  there  in  his  lifetime. 

The  Master  also  found,  that  the  testator  had,  at  the  time  of  his 
death,  several  pieces  of  furniture  and  silks,  consisting  of  plate 
glasses  and  frames,  a  chandelier,  tables,  chairs,  and  gala  silk 
damask,  in  the  hands  of  the  testator's  upholsterer  in  London,  which 
he  had  then  recently  purchased  for  the  use  and  decoration  of  his 
mansion-house  at  Gatton,  but  which  had  never  been  delivered 
there;  and  that  the  testator  also  had,  at  the  time  of  his  death, 
several  cases  of  marbles,  which  he  had  then  recently  purchased 
with  the  intention  of  putting  them  up  at  Gatton,  and  which  were 
then  at  sea,  on  their  way  from  Leghorn  to  this  country. 

The  Master  also  found,  that  the  testator  also  had,  at  the  time  of 
his  death,  sundry  books  at  a  bookseller's  in  London  ;  and  that  some 
of  these  books  had  been  sent  from  Gatton  to  be  bound  and  repaired, 
and  were  intended  to  be  returned  to  Gatton,  and  that  the  remainder 
had  been  ordered,  but  had  not  been  delivered  or  paid  for;   and 
that  the  testator  also  had,  at  the  time  of  his  death,  sundry  books 
and  pictures  at  another  bookseller's  in  London,  a  cask  of  sherry  in 
the  London  Docks,  a  wagon  at  South  Carlton,  and  had  with  him 
at  Brighton,  at  the  time  of  his  death,  a  carriage-clock,  an  Indian 
work-box,  cribbage-board,  and  writing-desk,  a  rosewood  dressing- 
ease  with  silver  mountings,  a  small  silver  spirit-lamp,  two  small 
dressing-cases,  one  of  them  having  silver  mountings,  four  medicine- 
chests,   and  one  set  of  silver  filagree  ornaments,  consisting  of 
bracelets,  necklace,  chain,  and  ear-rings. 
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The  testator  had  ordered  some  vases  for  Gatton,  but  tbe  *order 
had  not  been  completed,  and,  since  the  testator's  death,  had  been 
relinquished,  on  payment  of  part  only  of  the  purchase-money  for  a 
portion  of  the  vases.  He  had  also  contracted  with  Messrs.  Bramah 
for  some  large  iron  gates  to  be  put  up  at  Gatton,  but  they  had 
never  been  completed,  and  the  contract  had,  since  the  testator*6 
death,  been  abandoned,  on  payment  of  part  only  of  the  contract 
price ;  and  the  testator  had  also  subscribed  for  Roberts's  Work  on 
the  Holy  Land. 

Mr,  Bacon  and  Mr.  L.  Sluicludl,  for  the  plaintiff: 

First,  the  debt  of  17,000^.  is  part  of  the  residue,  and  does  not  fall 
within  the  description  of  debts  secured  by  mortgage,  bond,  or  other 
specialty. 

The  Vice-chancellor  desired  to  hear  first  on  this  point  the 
counsel  for  Lord  and  Lady  Warwick. 

Mr.  Koe  and  Mr.  De  Gex,   for  the  Earl  and  Countess  of 
Warwick.    ♦    *     * 

Mr.  IVigram  and  Mr.  Greene  argued  on  the  same  side,  for  the 
parties  entitled  in  remainder. 

The  Yicb-Chancellob  said,  he  would  hear  the  rest  of  the  case, 
as  it  might  not  be  necessary  to  decide  the  point. 

Mr.  Bdcon  and  Mr.  Shadwell^  for  the  plaintiff: 

In  the  next  place,  we  contend  that  the  residuary  personal  estate 
is  not,  under  this  will,  applicable  to  exonerate  the  Surrey  estates 
from  the  mortgages  affecting  those  estates,  but  that  the  parties 
entitled  to  them  under  the  wiil  must  take  them  cum  onere,  so  far  as 
the  funds  especially  provided  for  their  exoneration  are  insufficient  to 
that  purpose.  For  the  residue  is  given  free  from  debts  and 
legacies,  a  form  of  gift  tantamount  to  a  specific  bequest  ot  the 
particulars  constituting  the  testator's  estate  not  previously 
^bequeathed.  The  whole  of  the  testator's  property  is  thus  given 
specifically,  and  a  particular  portion  is  specifically  devised  and 
bequeathed  for  the  payment  of  debts.  Beyond  this  portion  no  <Hie 
part  of  the  estate  is  chargeable  with  debts  more  than  another, 
except  estates  in  mortgage,  which  must  bear  their  own  burden,  to 
the  devisees  of  them  are  not  entitled  to  have  them  exonerated,  even 
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as  against  pecuniary  legatees,  and  much  less  as  against  specific 
Lutkim  V-  Ijeigh  (l),  O'Neal  v.  Mead  (2). 


Mr.  Koe,  Mr.  Wigramy  Mr.  Greene,  Mr.  De  Gex,  and  Mr. 
Pearson^  for  the  devisees  of  the  Surrey  estates,  were  not  called 
upon. 

The  Yice-Chakcbllob  : 

I  can  conceive  the  existence  of  a  case  in  which  a  residuary  bequest 
might  stand  on  an  equal  footing  with  particular  or  specific  legacies. 
But  upon  this  will,  although  words  are  used  seeming  by  themselves 
to  denote  an  intention  to  exonerate  the  residue  from  the  payment 
of  debts  and  legacies,  yet,  upon  the  whole  language  taken  together, 
I  think  that  the  testator  meant  no  more  than  that  the  property 
expressly  given  in  trust  for  payment  of  the  debts  should  be  the  only 
fond,  or  the  first  fund,  for  their  payment. 

I  think,  therefore,  that  he  has  not  done  enough  to  exonerate  the 
residuary  personal  estate ;  and,  if  this  view  be  correct,  it  becomes 
immaterial  to  consider  the  extent  of  the  expression  ''  debts  secured 
by  mortgage." 

Mr.  Bacon  and  Mr.  Shadwell,  for  the  plaintiff: 

The  plaintiff,  as  residuary  legatee,  is  entitled  to  the  telescopes  at 
Gatton,  which  cannot  be  considered  as  household  furniture  *or 
implements  of  household.  He  is  also  entitled  to  the  Masonic  orders, 
which  are  neither  articles  of  vertu  nor  jewels.  He  is  also  entitled 
to  the  pictures  which  had  been  sent  from  Gatton  to  be  cleaned,  and 
were  in  London  at  the  time  of  the  testator's  death,  and  the  picture 
and  the  furniture  and  silks  which  had  been  purchased  for  the 
decoration  of  Gatton  but  had  not  been  delivered  there  in  the 
testator's  Ufetime;  and  also  the  marbles  which  were  at  sea,  on 
their  way  from  Leghorn  to  this  country,  at  the  time  of  his  death  ; 
the  books  at  Bodd*s,  the  books  and  pictures  at  Dalton's,  the  cask 
of  sherry,  the  carriage  clock,  and  other  articles  at  Brighton ;  the 
vases  at  Austin's ;  the  iron  gates  ordered  of  Bramah,  and  Roberts's 
Holy  Land ;  inasmuch  as  these  articles  were  not  comprised  in  the 
artides  bequeathed  by  the  will  as  being,  at  the  time  of  the  testator^s 
decease,  "  in,  upon,  or  about  the  testator's  mansion-house  at  Lower 


(1)  Ciues  temp.  Talbot,  53. 

;2)  1  P.  Wma.  693;  see  Spony  v. 
Spimif,  32  &.  B.  16  (3  Bligh,  N.  8.  8^) ; 
T^^U  T.  Boch,  70  R  B.  293  (2  CoU. 
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Gatton,  or  upon  any  part  of  his  Surrey  estates."  Moreover,  he  is 
entitled  to  the  filagree  ornaments,  as  these,  being  composed  of 
silver,  cannot  pass  under  the  description  of  "jewels." 

Mr.  Wigram,  Mr.  Koe,  Mr.  Greene,  Mr.  Freeling,  Mr.  De  Gfx, 
and  Mr.  Pearson,  were  heard  on  these  questions  for  the  other 
parties. 

On  the  above  points  were  cited  Kelly  v.  Pau/ef(i),  Cde  v, 
Fitzgerald  (2),  Johnson's  Dictionary,  and  the  passages  in  the 
English  translation  of  the  Book  of  Exodus,  (chap,  iii.,  v.  22, 
chap,  xi.,  V.  2,  and  chap,  xii.,  v.  35,)  in  which  the  expressions 
"jewels  of  silver"  and  "jewels  of  gold"  occur. 


The  Yice-Ghancellor  was  of  opinion,  that  the  bequest  of  Ibe 
testator's  household  furniture,  implements  of  household,  linen, 
pictures,  prints,  musical  instruments,  clocks,  books,  china,  and 
[  •436  ]  articles  of  vertu,  in,  upon,  or  about  his  ♦mansion-house  at  Lovrer 
Gatton,  or  upon  any  part  of  his  Surrey  estates,  comprised  the 
three  telescopes,  the  six  pictures  sent  to  be  cleaned,  and  the  books 
sent  to  be  repaired,  but  not  the  picture  purchased  and  not  sent 
home,  nor  the  marbles  which  were  on  their  way  to  this  country, 
nor  the  articles  of  furniture,  vases,  and  gates  ordered  but  not  sent 
home,  nor  the  copy  of  Roberts's  Holy  Land.  His  Honour  was  also 
of  opinion,  that  the  bequest  of  all  the  testator's  family  diamonds 
and  other  jewels  included  the  Masonic  orders  and  the  filagree 
ornaments. 


1849. 
Jan.  18. 

[  1  H.  &  Tw. 
146] 


A  decree  was  made,  declaring  to  the  above  effect.  The  plaintif 
appealed  to  the  Lord  Chancellor  from  so  much  of  the  decree  as 
declared  that  the  residuary  personal  estate  was  applicable  to  the 
payment  of  the  mortgage  debt  on  the  Surrey  estates.  [The  appeal 
wsiS  heard  before  Lord  Cottenham,  on  the  18th  and  19th  of 
January,  1849,  as  reported  in  1  H.  &  Tw.  142,  and  dismissed 
with  costs.    On  that  appeal  the  Lord  Chancellor  said  :] 

In  this  case  the  question  is,  what  construction  is  to  be  put  on 
the  will,  to  meet  the  event  which  has  happened — an  event  vhieh 
was  not  contemplated  by  the  testator,  and  therefore  it  cannot  be 
expected  that  any  provision  should  be  found  in  the  will  applicable 


(1)  Amb.  606. 


(2)  27  B.  B.  80  (3  Bubs.  301). 


Yoi,.  Lxxix.]      1849.     CH.     1  H.  &  TW.  146—147. 


to  it.     The  testator  having  various  properties  in  different  parts  of 

England,  and  particularly  at  Gatton,  in   Surrey,  disposes  of  his 

property  at  Gatton,  discharged  from  his  debts,  and  particularly 

from  a  mortgage  debt  which  affected  that  property.     He  then 

devotes  other  property  in  Lincolnshire  to  be  sold  for  the  purpose 

of  paying  his  debts,  and  to  exonerate  his  other  estates  from  the 

charges  to  which  they  might  be  liable :  and  in  another  part  of  the 

will  he  gives  a  particular  portion  of  his  personal  property  in  aid  of 

the  fund  arising  from  the  sale  of  the  Lincolnshire  estate.    Assuming 

that  what  he  had  so  devoted  would  be  sufficient  for  the  payment  of 

his  debts,  he  disposes  of  particular  parts  of  his  property  discharged 

from  his  debts ;  and  then  gives  the  rest  and  residue  of  his  property, 

^also  discharged  from  his  debts.     (His  Lordship  read  the  residuary 

bequest.)     It  turns  out  that  the  property  specifically  devoted  to  the 

payment  of  debts  is  inadequate  for  that  purpose,  and  leaves  a  portion 

of  the  mortgage  debt  still  remaining  as  a  charge  on  the  Gatton 

estate.    The  decision  of  the  Yicb-Gh^ncbllor  is,  that  what  is  called 

residue — that  is,  that  part  of  the  property  which  would  have  passed 

under  the  residuary  clause — is  liable  to  be  applied  to  exonerate  the 

Gatton  estate  from  the  mortgage  debt.    The  contest  is  between  the 

devisee  of  the  Gatton  estate,  which  is  subject  to  the  mortgage,  and 

the  residuary  legatee:  and  the  question  is,  whether  the  money, 

which  still  remains  due  on  the  mortgage,  must  be  paid  out  of  the 

Gatton  estate,  or  out  of  the  property  which  passed  under  the 

residuary  clause. 

The  case  was  argued  yesterday ;  and  I  then  thought,  and  I  still 
feel  no  difficulty  in  coming  to  the  conclusion,  that  the  Yige- 
Chancbllor  put  the  right  construction  on  this  will. 

The  question  is  between  the  devisee  of  the  Gatton  estate  and  the 
residuary  legatee.  They  were  both  intended  by  the  testator  to  be 
freed  from  the  debts.  But  the  testator  could  not  discharge  the 
residuary  estate  from  his  debts,  although  he  might  exonerate  any 
particular  portion  of  his  property.  Independently  of  other  arrange- 
ments, there  is  one  provision  in  the  will  which  renders  his  intention 
evident  respecting  the  Gatton  estate.  I  refer  to  the  provision  where 
he  says :  "  It  being  my  intention  that  the  said  Surrey  estates  should 
be  held  and  enjoyed  freed  and  discharged  from  all  incumbrances 
whatsoever  effected  by  me ;  "  the  manifest  intention  of  the  testator 
being,  that  the  estate  which  he  devised,  and  which  was  subject  to 
the  mortgage,  should  be  freed  and  discharged  from  debt.  He  has 
expressed  no  such  intention  that  the  residuary  estate  should  be 
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dealt  with  in  a  simiiar  manner.  In  that  view  of  the  case,  there  can 
be  no  doubt  *that  the  devisee  ought  to  have  the  devised  estate 
discharged  from  its  incumbrances  by  means  of  the  estate  liable  at 
law  to  pay  the  debts — that  is,  the  personal  estate.  Has,  then,  the 
testator  expressed  any  intention  applicable  to  the  particular  facts 
which  have  occurred  ?  No ;  but  he  has  shown  an  evident  intention 
of  discharging  the  devised  estate.  How,  then,  can  the  devisee  of 
the  Gatton  estate  be  prejudiced  by  the  insufficiency  of  the  particular 
fund  which  was  primarily  liable  to  pay  the  debts  ? 

The  only  way  in  which  the  case  was  attempted  to  be  argued  was 
this :  that  the  gift  of  residue  was  a  specific  gift.  This  is  founded  on  the 
supposition  that  the  testator  has  disposed  of  it  as  a  particular  fond. 
There  may  be  many  cases  where  residuary  clauses  must  be  con- 
sidered, not  as  general  dispositions  of  the  residue,  but  as  dispositions 
of  the  residue  of  a  particular  fund  ;  and  such  gifts  would  be  equally 
specific  with  gifts  of  other  parts  of  the  fund.  In  an  ordinary  gift 
of  the  residue,  part  to  A.  and  part  to  B.,  and  the  residue  io  C,  C.  is 
as  much  a  specific  legatee  as  either  of  the  former  legatees,  A.  or  B. 
But  this  is  a  general  gift  of  the  residuary  estate.  What,  then,  is 
residuary  estate  ?  That  which  remains  after  payment  of  the  debts. 
The  testator  gives  it  discharged  from  his  debts ;  but  he  cannot  do  that 
unless  he  provides  for  the  payment  of  them  by  other  means. 
Therefore,  if  he  has  expressed  an  intention  of  doing  what  he  is 
incapable  of  effecting,  it  must  fail. 

The  appeal  must  be  dismissed,  with  costs. 


1848. 
July  26. 

Knight 
Bruce,  V.-C, 

[  2  De  a.  & 
Sm.  436  ] 


•487  ] 


HAERISON  V.  ASHER. 

(2  De  G.  &  Sm.  436—438 ;  S.  C.  17  L.  J.  Ch.  452 ;  12  Jur.  833.) 

A  specific  bequest  is  not  adeemed  by  the  sale  of  the  subject-matter  after 
the  testator^s  death  under  a  power  of  attorney  given  by  him  auth<maiiig 
the  sale. 

A  TESTATOR  named  James  Taws,  resident  in  Jamaica,  had,  before 
making  his  will,  given  a  power  of  attorney  to  Messrs.  Lucas  &  Co., 
his  London  agents,  to  receive  the  dividends  of,  and  to  sell  out,  all 
the  monies  he  might  be  possessed  of  in  Consols  and  Bank  stock. 

By  his  will,  dated  March  80th,  1848,  he  directed  his  property  in 
Jamaica  to  be  sold  ;  and,  if  the  monies  arising  from  the  sale  thereof 
should  not  be  sufficient  to  pay  and  satisfy  his  said  personal  and 
testamentary  expenses  and  legacies,  he  directed  his  executors  to 
procure  all  necessary  *deed8  or  writings  to  enable  them  to  sell  oat, 
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for  the  purpose  aforesaid,  the  monies  which  the  testator  was  Habrison 
possessed  of  in  England  in  his  own  absolute  right,  in  the  32.  asher. 
per  cent.  Consols  and  Bank  stock,  or  such  part  or  proportion  of 
the  said  monies  as  they  might  require  to  pay  and  satisfy  all  and 
every  of  the  said  legacies  and  bequests;  and  in  the  event  of  any 
monies  remaining  from  the  sale  of  his  real,  personal,  and  leasehold 
estate  in  Jamaica,  after  paying  the  aforesaid  legacies,  bequests,  and 
other  matters,  he  directed  the  same  to  be  paid  to  certain  specified 
legatees.  And  he  gave  and  bequeathed  to  the  plaintiff,  William 
John  Harrison,  and  another  legatee  (who  died  in  the  testator's 
lifetime),  equally  between  them,  whatever  monies  might  be 
remaining  of  the  91.  per  cent.  Consols  and  Bank  stock,  after 
satisfying  the  aforesaid  legacies  and  bequests. 

On  the  20th  of  June,  1846,  the  testator  drew  on  Messrs.  Lucas  & 
Co.  a  bill  for  596L  Ss.  4\d.,  and  another  for  200!.,  and  wrote  to 
them  as  follows: 

'*  Gbntlembn, — Having  drawn  on  you  in  favour  of  William  John 
Harrison  for  596/.  3«.  4^.  and  A.  Asher  for  200/.,  I  must  request 
you  to  dispose  of  a  portion  of  Bank  stock  to  the  extent  of  800/." 

On  the  29th  of  June,  1846,  the  testator  died  at  Jamaica,  and  on 
the  24th  of  July,  Messrs.  Lucas  &  Co.,  without  having  heard  of  his 
death,  sold  out  under  their  power  of  attorney  a  portion  of  the  stock 
bequeathed  to  the  plaintiff  and  Daniel  Weale,  and,  having  paid  the 
bills,  retained  the  amount  out  of  the  proceeds  of  the  sale. 

At  the  time  of  the  testator's  death  he  was  possessed  of 
8,6981.  7s.  4|(/.  and  188/.  lis.  Bank  stock.  And  the  question  was, 
whether  the  plaintiff  was  entitled  to  an  amount  equal  to  half  of 
these  sums,  or  only  to  half  of  what  remained  of  them,  the  funds 
first  applicable  for  the  payment  of  debts  and  legacies  being  more 
than  sufficient  for  that  purpose. 

Mr.  RutseU  and  Mr.  Shapter,  for  the  plaintiff.     ♦     *     ♦  [  *^8  ] 

Mr.  Wigram  and  Mr.  Uenshaw,  for  the  defendants. 
[They  referred  to  Vance  v.  Vance  (i)  and  Ex  parte  Pye  (2).] 

Thb  Yics-Chanobllob  : 

I  think  this  in  effect  no  more  than  the  case  of  a  mortgage  with 
a  power  of  sale  not  exercised  during  the  life  of  the  testator,  in 

(1)  49  R.  B.  462  (1  Beav.  605).  (2)  U  B.  B.  173  (18  Ves.  140). 
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Harbison 

V. 
ASUBB. 


which  case  the  specific  legatee  has  a  right  to  have  the  mortgage 
debt  paid  out  of  the  general  assets ;  and  I  do  not  think  that  the 
circumstance  of  the  debt  having  been  otherwise  paid  after  the 
testator's  death  can  prejudice  the  legatee. 


1848. 
July  27. 

Kkioht 
Bbucb,  V.-C. 

[454] 


[  ♦455  ] 


8KEGG  V.   SIMPSON. 

(2  De  G.  &  Sm.  454—457.) 

Upon  a  motion  tx  parte,  substituted  servioe  of  an  order,  directing  a 
defendant  to  transfer  a  sum  of  money  into  Court  before  a  specified  day,  vas 
ordered  to  be  made  on  the  defendant's  solicitor  in  the  cause,  upon  an 
affidavit  of  ineffectual  attempts  to  serve  the  defendant,  and  of  ineffectual 
inquiries  for  him,  by  application  at  his  residence  and  to  bis  solictor,  and  of 
other  facts,  showing  that  the  defendant  was  keeping  out  of  the  way  to  avoid 
service,  and  on  an  affidavit  of  the  witness's  belief  to  the  same  effect,  and  of 
the  inability  of  witness  to  serve  the  defendant  within  the  time  limited  by 
the  order. 

Bt  an  order  in  this  cause,  dated  the  8th  of  Jaly,  1848,  it  was 
ordered,  that  T.  J.  Simpson,  one  of  the  defendants,  should,  on  or 
before  the  5th  of  August  then  next,  transfer  into  Court  4001.  Bank 
8Z.  per  cent.  Annuities.  The  order  was  made  upon  a  motion,  on 
which  the  defendant  appeared  by  counsel. 

Mr.  C.  M.  Roupell  now  moved  ex  parte  for  an  order,  that 
service  of  the  order  of  the  8th  of  July,  1848,  on  Mr.  Simpson^s 
solicitor,  might  be  good  service  on  Mr.  Simpson. 

The  clerk  to  the  plaintiff's  solicitor  stated,  in  an  affidavit  made 
by  him  in  support  of  this  motion,  that,  on  the  22nd  of  July  he  went 
to  the  house  of  this  defendant.  No.  20,  Wilson  Street,  in  the  ooantv 
of  Middlesex,  for  the  purpose  of  serving  the  defendant  with  a  copy 
of  the  order  of  *the  8th  of  July,  1848,  when,  on  inquiring  for  the 
defendant,  he  was  informed  by  a  female  residing  in  the  house  of  the 
defendant,  that  he  was  not  at  home,  and  that  she  did  not  know 
where  he  was,  but  she  believed  he  was  at  Brighton  ;  that  Elisa  6.^ 
of  No.  20,  Wilson  Street,  who  described  herself  as  housekeeper  to 
the  defendant,  having  in  an  affidavit,  made  on  the  20th  of  Jnlv 
then  instant,  in  another  matter  depending  in  the  Court,  wherein 
this  defendant  was  a  party,  stated  that  the  defendant  had  left  his 
house  in  Wilson  Street  on  the  14th  of  that  month,  to  go  to  Margate 
for  the  benefit  of  his  health,  and  that  she  did  not  know  where  to 
address  a  letter  to  him  until  the  20th ;  that  the  deponent  had 
thereupon  desired  to  see  the  said  Eliza  G.,  that  he  might  obtain 
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from  her  the  address  of  the  defendant,  when  he  was  informed  by       skkgg 

the  said  female  servant,  that  the  said  Eliza  G.  had  gone  to  Enfield,     sihfsok. 

and  perhaps  would  not  return  until  Monday  following,  and  that  she 

the  female  servant  could  give  him  no  further  information  respecting 

the  defendant.    The  clerk  also  deposed,  that,  on  the  24th  of  the 

same  month,  he  again  went  to  the  said  house  of  the  defendant, 

and  on  inquiring  there  for  the  said  defendant,  was  again  informed 

by  the  same  female  servant  that  he  was  not  at  home,  and  that  she 

believed  he  was  at  Brighton ;  and  on  inquiring  for  the  said  Eliza  G., 

he  was  informed  that  she  was  not  at  home,  and  would  not  be  at 

home  for  several  hours ;   that  the  female  servant  also  informed 

him,  that  she  could  give  him  no  further  information  respecting  the 

defendant,  and  that  he  had  better  apply  to  his  solicitor,  Mr.  N. ; 

that  he,  the  deponent,  on  the  same  day  went  to  the  office  of  Mr.  N., 

who  was  the  defendant's  solicitor  in  this  cause,  and  there  saw  the 

said  solicitor,  and  acquainted  him  with  the  information  he  had 

received  at  the  defendant's  house  respecting  the  defendant,  and 

requested  that  he  would  give  him  the  defendant's  address ;  when 

Mr.  N.  informed  him,  that  he  did  not  know  the  defendant's  address 

any  further  than  that  he  believed  he  was  at  Margate,  but  he  could 

give  him  no  particular  address  *there,  and  that  he  did  not  know  any      [  *^^<>  j 

further  where  defendant  was  to  be  found ;  that  he,  the  deponent, 

thereupon  informed  Mr.  N.  that  his  object  in  making  the  inquiries 

was  to  obtain  the  address  of  the  defendant  so  as  to  be  enabled  to 

serve  him  with  the  said  order,  when  Mr.  N.  informed  him  that  he 

could  give  him  no  further  information  respecting  the  defendant.    The 

clerk  in  his  affidavit  further  deposed,  that  he  verily  believes  that 

the  defendant  had  left  his  place  of  residence  in  Wilson  Street 

aforesaid,  and  was  keeping  out  of  the  way  in  order  to  avoid  being 

served  with  the  said  order  of  the  8th  of  July,  and  that  it  would  not 

be  in  the  power  of  the  plainti£fs  to  effect  personal  service  of  the 

order  on  the  defendant  within  the  time  limited  by  the  order  for  the 

performance  thereof. 

His  Honour  made  an  order  as  asked. 

Notice  of  motion  was  given  to  discharge  the  order  for  irregularity, 
but  was  abandoned. 
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1848.  In  ee  ROBERT  FYNN  asd  Others  (1). 

Jvlv  26  27 

^j^*  3^  e^  9^  \:i  De  O.  &  Sm.  457-483 ;  S.  C.  13  Jur.  483.) 

Nov  8*  Befoi-e  the  jurisdiction  of  the  Court  to  deprive  a  father  of  the  goardiAn- 

L*  ship  of  his  children  can  be  called  into  action,  the  Court  must  be  satisfied 

Knight  that  the  father  ha^  so  conducted  himself,  or  placed  himself  in  audi  a 

Bruce,  Y.-O.  position,  as  to  render  it  not  merely  better  for  the  children,  but  essential  to 

[|467  ]  their  safety  or  welfare,  that  the  father's  rights  should  be  interfered  with 

(except  in  the  cases  within  the  2  &  3  Vict.  c.  54)  (2). 

Conduct  showing  the  father  to  be  a  person  to  whose  guardianship  it  would 
be  very  objectionable  to  intrust  children :  Held  sufficient  ground  for 
depriving  him  of  their  custody,  aud  for  providing  otherwise  for  their  care, 
maintenance,  and  education,  where  such  a  provision  can,  by  an  actual 
appropriation  of  property  or  otherwise,  be  effectually  secured. 

But  where  the  only  security  pi-oposed  was  a  deed  of  covenant  of  the 
infants'  grandmother  to  provide  for  the  maintenance  and  education  of  the 
children  for  her  life :  Held,  that  such  conduct  was  not  sufficient  to  enable 
the  Court  to  interfere. 

This  was  the  petition  of  infants  named  Robert  Fynn,  aged  four 
years  and  seven  months ;  Alfred  Fynn,  aged  three  years  and  sii 
months;  and  Emily  Fynn,  aged  fourteen  months,  by  Marian 
Ainsworth,  their  grandmother  and  next  friend,  praying  for  the 
appointment  of  a  guardian,  and  that  their  father  (the  respondent) 
might  be  restrained  from  all  intercourse  with  them,  Mid  from 
proceeding  upon  writs  of  habeas  coi-pus  which  he  had  sued  oat  to 
obtain  possession  of  the  children. 

From  the  petition,  supported  by  the  joint  affidavit  of  Mrs« 
Ainsworth  and  her  daughter,  and  other  affidavits,  it  appeared  that 
Mrs.  Ainsworth  and  five  daughters,  of  whom  Mrs.  Fynn  was  one, 
were  in  March,  1841,  residing  at  Brussels.  In  December,  1842, 
while  they  still  lived  there,  the  respondent,  Mr.  Robert  Nicholas 
Fynn,  the  father  of  the  infants,  a  member  of  the  Irish  Bar,  and 
lieutenant  in  the  2nd  Regiment  of  the  West  York  Militia,  introduced 
[  *458  ]  ^himself  as  the  late  Chief  Justice  of  Tobago,  and  about  a  month  or 
six  weeks  afterwards  he  sent  to  Mrs.  Ainsworth  a  printed  book  con- 
taining his  speeches,  which  was  accompanied  by  a  letter  sealed 
with  a  large  official  seal,  on  which  were  engraved  his  crest  and  the 
words  "  Chief  Justice  of  Tobago."  Early  in  January,  184S,  he 
proposed  to  marry  one  of  the  daughters,  Miss  Emily  Harriei 
Ainsworth,  representing  that  he  had  an  allowance  of  800/.  a  year 
from  his  father,  a  highly  respectable  merchant  in  Galwaj  (since 

(1)  Considered,     Smart    v.     Smart         (2)  Bepealed   by    36   Yict.   c.   11 

[1892]  A.  C.  at  p.  432,  61  L.  J.  P.  C.  which  extended  the  jurisdiction  of  the 

38,  67  L.  T.  510 ;  li,  v.  Qyngall  [1893]  Court ;  and  see  now  the  Goaidiaiuhip 

2  Q.  B.  232,  242,  246,  62  L.  J.  a  B.  of  Infants  Act,  1886.— O.  A.  a 
559,  69L.  T.481,  C.A. 
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dead).    He  farther  represented  (according  to  the  Btatements  in  the        lire 

affidavits  in  support  of  the  petition),  that  he  had  expectations  of 

being  appointed  Judge- Advocate  at  Malta ;  in  confirmation  of  which 

statement  he  showed  a  letter  purporting  to  be  written  by  Sir  B.  Peel. 

Upon  these  representations  he  was  accepted  as  the  suitor  of  Miss 

Ainsworth ;  and,  although  Mrs.  Ainsworth  wrote  to  the  defendant's 

father,  at  Belfast,  making  inquiries  respecting  his  property,  the 

marriage  was  suffered  to  take  place  before  any  answer  was  received. 

A  settlement  was  previously  executed,  securing  1,2002.,  part  of  the 

wife's  fortune,  to  her  separate  use.    On  the  third  day  after  the 

wedding  the  father's  answer  arrived,  from  which  it  appeared  that 

the  allied  statement  respecting  the  allowance  was  incorrect,  the 

father  stating  that  he  made  the  respondent  a  very  small  allowance, 

with  a  view  of  forcing  him  into  habits  of  industry,  and  to  give  up 

folly  and  idleness;  but  that  he  would,  in    consequence  of  his 

marriage,  allow  him  lOOZ.  a  year,  and  provide  for  him  by  his  will, 

if  his  conduct  merited  it ;  but  he  stated  his  ignorance  of  his  son's 

having  any  appointment.    With  regard  to  the  other  representation 

made  by  the  respondent,  it  appeared  that  he  was  gazetted  in  1840 

Chief  Justice  of  Tobago,  but  had  never  gone  there. 

Soon  after  the  marriage  Mr.  Fynn  borrowed  600Z.,  part  of  his 
wife's  fortune,  to  enable  him  to  proceed  to  Malta — whence,  however, 
he  soon  returned,  stating,  that,  by  the  recent  regulations,  appoint- 
ments were  only  given  to  the  ^people  of  the  country.  The  petition  [  *^sd  J 
and  affidavits  detailed  at  great  length  the  movements  and  circum- 
stances of  Mr.  and  Mrs.  Fynn,  and  many  instances  of  misconduct 
on  the  part  of  the  former,  which  were  the  subjects  of  conflicting 
testimony.  Among  other  charges  made  upon  oath  by  Mrs.  Fynn 
were  the  following :  that  he  threw  her  on  the  floor  of  the  room  with 
her  infant  child,  with  no  other  provocation  than  her  having  inter- 
fered to  protect  her  nurse,  a  woman  nearly  sixty  years  of  age,  from 
his  own  violence ;  that  he  had  no  occupation  whatever ;  that  he 
often  drank  to  excess,  and  called  his  wife  gross  and  opprobrious  names, 
which  were  specified  in  the  affidavits ;  that,  when  having  visited 
Mr.  Fynn's  father  at  Galway  for  some  months  in  1844,  they 
removed  to  Dublin,  she  remonstrated  against  what  she  thought  his 
waste  and  extravagance,  and  that  he  struck  her  several  blows  on  the 
head  and  kicked  her,  and  threw  a  glass,  containing  hot  spirits  and 
water,  at  her  head  and  face,  with  so  much  violence  that  the  glass 
was  broken  against  her  head,  and  he  at  the  same  time  threatened 
to  thrust  her  head  into  the  fira.    From  Dublin,  where  the  second 
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In  N        child  wa8  born,  the  parties  removed  to  Kingstown.    Thence  Mis. 

Fynk 

Fynn  went  alone  to  Brussels  to  her  mother,  and  Mr.  Fjnn  proceeded 
to  London.  In  November,  1845,  all  the  family  went  to  live  in 
Ghiswick,  thence  removed  to  Forchester  Street,  Hyde  Park ;  thence 
they  went  to  Brighton  for  two  months,  where  Mrs.  Ainsworth  paid 
lOOZ.  for  the  debts  incurred  by  Mr.  Fynn  at  that  place ;  and  they 
next  went  to  Croydon  for  three  months.  Mrs.  Fynn  then  returned 
to  Brussels  with  her  children,  and  lived  with  her  mother  there. 
Mr.  Fynn  arrived  in  June,  1847,  and  stated  that  he  had  received 
an  appointment  as  foreign  correspondent  at  Turin  of  the  Timfi 
newspaper,  of  800/.  a-year ;  but  upon  an  application  by  letter  to 
the  editor,  it  was  stated  that  Mr.  Fynn  had  received  no  such 
appointment,  but  that  letters  from  him  from  Italy  woald  be 
[  •460  ]  received,  and  if  approved  of  inserted,  and  if  inserted  ♦paid  for. 
Mrs.  Fynn  deposed,  also,  that  while  residing  at  Brussels  ber 
husband  conducted  himself  in  a  most  improper  manner,  drinking  to 
excess,  frequently  abusing  her,  cursing  and  swearing,  and,  without 

provocation  of  any  kind,  calling  her  a  "  d hypocrite,  a  d — - 

bitch,  and  a  liar." 

The  respondent's  father  died,  having  by  his  will  bequeathed  601. 
per  annum  to  the  respondent  for  his  life,  and  601.  per  annum  to  the 
respondent's  wife,  subject  to  a  proviso  for  the  cesser  of  these 
annual  sums,  whenever  the  respondent's  conduct  should  meet  with 
the  disapprobation  of  the  testator's  widow  and  of  his  two  other 
sons. 

In  July,  1847,  Mr.  Fynn  suddenly  left  Brussels,  taking  with  him 
his  two  sons,  then  aged  three  years  and  a  half  and  two  years  and  a 
half,  having  pawned  or  sold  certain  articles  of  plate  in  order  to 
enable  him  to  do  so.  After  having  sent  several  letters  to  his  wife, 
Mr.  Fynn  wrote  on  the  Slst  December,  1847,  from  Paris,  saying, 
that  he  had  pawned  his  gold  pin  and  the  boy's  spoons  to  get  bread; 
and  on  the  following  day,  thus : 

'*  New  Year's  Day,  1848. 

**  My  Dearest  Wife, — In  consequence  of  the  inclosed  from  Scott, 
I  am  most  reluctantly  compelled  to  break  my  promise  of  not  again 
addressing  you.  It  appears  your  mother  called  on  him  to  say,  that 
a  visit  to  her  would  at  present  be  unnecessary ;  as  if  I  ever  con- 
templated such,  and  as  if  Mr.  Scott  had  not  previously  invited  me 
to  his  hospitable  board.  But  this  conduct  is  only  in  keeping  with 
her  oiBcious  and  cursed  meddling  all  through,  and  makes  me  every 
morning  I  rise  curse  the  hour  I  ever  allowed  you  to  get  into  her 
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clutches.  You  beg  of  me  never  to  mention  her  directly  or  in  re 
indirectly,  and  yet  you  put  it  in  my  power  to  do  so  by  allowing 
this  interference,  which  has  already  cost  me  a  place  of  5002.  per 
annum,  robbed  me  of  my  birthright,  and  now  want  to  deprive  me 
of  my  friends.  But  the  vengeance  of  God  will  overtake  the 
marderess  of  your  father,  and  my  ^children  will  curse  her  to  the  [  *46i  ] 
end  of  time.  You  know  I  have  a  prison  staring  me  hourly  in  the 
face — ^that  my  children  are  without  even  their  night  clothes,  and 
haven't  even  a  morsel  to  put  into  their  mouths ;  and  yet  you — 
their  mother — have  not  the  feeling,  the  heart,  to  send  them  a 
farthing.  This  time  last  year  I  sent  you  presents  and  money  to 
the  amount  of  85Z. ;  and  how  very  gratefully  you  have  returned  the 
favour!  16Z.  would  save  your  husband  and  children,  whom  you 
wrote  a  few  days  ago  you  wished  only  to  save ;  and  not  one  sous 
have  yoo  sent  Gracious  God,  that  such  unnatural  hard-hearted- 
ness  could  exist !  above  all,  in  a  woman  that  professes  so  much 
for  those  belonging  to  her.  I  will  leave  Paris  in  spite  of  your 
cruelty  on  Monday  evening,  and  on  the  morning  of  that  day  I  shall 
write  to  Scott,  and  Deinhard,  and  Jordan,  about  the  woman  who  is 
the  sole  cause  of  all.  I  have  done  everything  to  oblige  and  meet 
your  wishes — and  here  is  my  reward !  I  have  left  68,  Kue  d'Anjou, 
and  shall  wait  for  a  final  answer  on  Monday  morning  at  the  Hotel 
CasseL  I  always  thouf2;ht  you  noble,  warm,  and  generous,  but 
your  present  conduct  has  altered  my  opinion.  May  God  save  me 
and  my  poor  boys,  and  visit  with  his  maledictions  the  authoresses  of 
their  ruin.  "  Bobbrt." 

On  the  8th  of  the  same  month  of  January,  he  wrote  thus : 

"  Hotel  Gassel,  20,  Bue  de  Bohan,  Paris,  Saturday,  8th. 

«*My  very  foolish  and  misguided  Wife, — I  have  just  seen  the 
Prefect  de  Police,  as  well  as  the  lady  of  the  Hotel  de  Bath,  who 
showed  me  your  very  precious  production.  A  nice  wife  you  are,  to 
write  to  an  hotel  keeper  what  your  husband  had  monthly,  and  what 
a  child  she  must  think  you — as  she  does — to  propose  to  her  to  send 
down  my  children,  &c.  Your  letter  to  the  Ambassador,  which  he 
forwarded  to  the  Prefect,  was  ridiculous  in  the  extreme.  *The  idea  [  *462  ] 
of  a  wife  writing  to  any  one  for  the  address  of  her  husband  and 
children,  could  only  emanate  from  the  same  sensible  brain,  that  by 
its  productions  has  always  damaged  me  and  mine.  I  find,  by  a 
letter  from  Mr.  Carton,  that  your  sister  no  longer  interferes  in  the 
affair ;  which  shows  her  sense,  and  will  make  me  retract  every  line 
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In  re        I  wrote  respecting  her.    I  will  do  justice  where  it  is  due,  and  visit 
with  every  curse  those  who,  I  now  learn  for  the  first  time,  solely 
deserve  it.    All  your  tricks  and  exposes  of  my  private  affairs  ^1 
avail  you  nothing;  and  if  it  was  not   for  M.  do  Richemont,  my 
avocat,  who  I  understand  this  day  writes  to  you,  I  would  have  gone 
down,  exposed  you  and  yours  to  every  one  in  Tours.    You  talk  of 
my  only  having  51.  per  month ;  pray  didn't  my  father  leave  yon  a 
similar  sum  for  the  children  only,  and  did  you  ever  send  them  one 
penny  of  their  money  since  you  received  it  ?   You  know  their  things 
have  been  seized,  and  yet  you — ^their  mother — are  so  cold-hearted 
and  unnatural  as  not  to  release  them.    You  have  a  trunk  of  their 
clothes,  and  yet  refuse  to  send  it.    And  you  have  the  impudence, 
notwithstanding  all  this,  to  write  of  my  poverty,  caused  by  year 
infamous  mother's  letter,  writing  to  my  father,  and  to  beg  of 
strangers  to  send  you  the  boys !    If  they  were  to  go  bare-footed 
you  should  never  have  them;   and  all  your  lies  and  meannesses 
and  unnatural  and  heartless  conduct,  will  only  make  me  bitterly 
make  you  suffer.    I  now  .tell  you  I  have  everything  prepared  to 
vindicate  my  rights.    I  write  this  day  to  the  Doyen  of  Tours,  and 
I  shall  most  assuredly  go  down  on  Monday  and  take  my  daughter 
also  from  you.    I  have  offered  everything  to  conciliate  you,  and  I 
have  been  met  by  the  grossest  hypocrisy,  lying,  and  abuse.  I  write 
to  Scott  and  to  Mr.  Headley,  and  his  son-in-law,  Mr.  Beaver, 
by  this." 

In  the  course  of  making  inquiries  through  the  English  Embassy 
[  *463  ]  at  Paris,  Mrs.  Fynn  and  her  mother  discovered  *that  the  officers 
of  justice  were  in  pursuit  of  Mr.  Fynn  on  account  of  a  bracelet 
obtained  by  him  from  Messrs.  Hunt  and  Boskell,  of  New  Bond  Street, 
on  credit,  for  165?.,  at  the  end  of  1847.  Mr.  Fynn  was,  on  the  11th 
of  January,  1848,  arrested  and  confined  in  the  debtors*  prison,  Bae 
Clichy,  Paris,  on  a  bill  of  exchange  he  had  given  in  payment  of  the 
165i.,  and  which  had  been  endorsed  over  to  a  person  in  Paris.  The 
two  children  were  taken  with  him  to  prison,  but  were  thence  given 
up  to  the  mother,  who  with  them  visited  Mr.  Fyim  in  the  prison  sX 
his  request.  To  account  for  his  arrest,  Mr.  Fynn  wrote  to  his  vife 
as  follows:  "I  was  threatened  with  arrest  in  London  the  week 
before  I  left,  for  my  uniform.  I  tried  every  way  to  get  money,  and 
failed.  I  at  last  went  to  the  jewellers,  Hunt  and  Boskell,  of  Bond 
Street,  London,  and  got  from  them  a  bracelet  worth  about  80/.,  b°* 
charged  double,  and  I  sold  it  the  same  day  for  851.    This  is  the 
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entire  affair ;  hence  their  rage.    They  now  offer  to  take  50Z.  a  year,        in  re 
provided  I  get  security." 

On  the  15th  of  January,  Mr.  Fynn  wrote  to  Mrs.  Ainsworth 
ihm: 

'*  The  PbIson,  68,  Rub  CiJCHt,  Pinis,  Saturday^  15th. 

"MiDAM, — On  my  bended  knees,  and  from  the  bottom  of  my 

heart,  I  ask  your  pardon — ^your  forgiveness— your  full  and  sinceref 

forgiveness — for  all  the  misery,  disappointment,  and  unhappiness  I 

have  ever  caused  you.    1  wrote  all  my  hasty  letters  under  severe 

provocation,  and  in  a  state  of  excitement  that  words  cannot  describe. 

I  am  now  suffering  for  my  folly,  for  my  ingratitude,  and  God  knows 

what  day  will  be  my  last.    I  will  do  anything  you  require  to  prove 

the  sincerity  of  my  contrition,  and  to  show  you  that  1  am  altered 

more  than  you  can  believe.    For  a  week  I  have  lived  on  bread  and 

water,  have  had  neither  shirt  nor  stockings  to  put  on,  and  sleep  in 

a  room  with  felons  and  robbers.    Fire  1  never  see ;  and  I  received 

for  the  first  time  since  my  marriage  the  holy  sacrament  *this       [  *i6i  ] 

morning.    1  therefore  write  to  you  as  one  who  has  made  his  peace 

with  God,  and  wishes  to  be  at  peace  with  all.    For  His  sake  forgive 

me,  and  I  will  be  content.    No  man  has  undergone  more  than  I 

have  this  week,  and  my  bitterest  enemy  would  have  melted  at  my 

sufferings.    Beconcile  me  to  my  wife,  the  only  being  I  ever  loved, 

adored,  and  worshipped,  and  I  will  submit  to  anything  to  please 

you.    Don't,  for  the  sake  of  my  darling  children,  make  public  our 

differences,  but  let  them  be  healed  up,  and  if  ever  I  offend  you  or 

her  more,  never,  never,  never  see  or  write  to  me.    Will  you  come 

up  to  town  and  see  me  ?  and  1  will  sign  any  concession  you  like.    I 

am   broken-hearted,  wretched,   and  miserable,  and  if  I  am  not 

restored  to  your  friendship  and  reconciled  to  my  darling  wife,  I 

will  put  an  end  to  an  existence  that  is  already  a  load  to  me.    For 

God*8  sake — for  the  sake  of  the  blessed  Virgin,  come  up  and  see 

me,  and  give  me  your  blessing  and  forgiveness.    I  am  ruined  if 

jou  will  not  come  forward  to  bring  about  this  reconciliation,  for 

upon  it  I  stake  all  the  hope  1  have  of  happiness  in  this  life  and  the 

next.     God  will  bless  you  for  your  great  charity,  and  for  bringing 

together  what  He  intended  never  should  be  separated.    On  my 

knees  I  renew  this  pressing,  humble,  deep-felt  prayer,  and  may 

God  bless  and  induce  you  to  grant  it. 

''  Your  unfortunate  son-in-law, 

"EoBBRT  Fynn." 

H.B. VOL.  LXXIX.  ly 
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In  re  Mr.  Fynn  afterwards,  on  the  2nd  of  February,  wrote  to  Mrs. 

Ainsworth,  addressing  her  as  his  "  best  and  kindest  mother-in-law," 
and  asking  her  forgiveness  and  her  blessing. 

The  mother  and  daughter  swore,  that  when  the  children  were 
obtained  from  their  father  they  were  badly  clad  and  without  shirts, 
and  that  their  bodies  were  in  a  filthy  state,  and  that  they  were  in 
every  respect  sadly  neglected  and  in  bad  health.  It  was  sworn, 
[  '^fis  ]  that,  from  the  time  of  the  taking  *of  the  children  by  Mr.  Fynn  to 
the  time  of  the  delivery  of  them  to  their  mother,  a  period  o(  sii 
months,  they  had  never  been  attended  by  any  nurse  or  other 
female  servant. 

A  German  nurse,  to  whom  the  children  were  delivered  after  they 
had  been  taken  from  the  French  prison,  deposed  that  they  were 
accustomed  to  use  bad  language,  specifying  certain  gross  expressions 
used  by  them ;  and  that  they  appeared  to  have  no  idea  that  they 
were  doing  wrong  in  using  these  expressions. 

[Contradictory  evidence  upon  these  points  was  filed  on  behalf  of 
Mr.  Fynn.] 

In  the  French  Revolution  of  February,  1848,  the  prison  in  which 
Mr.  Fynn  was  confined  was  broken  open,  and  he  escaped  and 
returned  to  London. 

Mr.  Fynn,  on  coming  to  London,  applied  for  and  obtained  the 
benefit  of  the  Acts  for  the  Belief  of  Insolvent  Debtors,  without  any 
opposition  on  the  part  of  his  creditors. 
[  466  ]  Mr.  Fynn  then  cited  his  wife  for  the  restitution   of  conjugal 

rights,  and  an  arrangement  was  come  to  for  their  future  cohabita- 
tion, but  this  went  off;  and  Mr.  Fynn  insisted  on  her  return  to 
London,  which  she  refused. 

In  June,  1848,  Mr.  Fynn  obtained  writs  of  habeas  corpus  for  the 
production  of  his  children,  and  the  Judge  made  an  order  for  him  to 
see  them  daily  at  stated  times. 

Mrs.  Ainsworth  now  offered  that  she  would,  out  of  her  own 
property,  if  the  children  were  allowed  to  reside  without  molestation 
with  their  mother,  maintain  both  her  and  them,  and  educate  the 
children  according  to  their  station  in  life,  and  make  a  provision  for 
the  mother  and  children  by  her  will. 


[  470  ]  Mr.  Malins  and  Mr.  Southgate,  in  support  of  the   petition, 

cited   [^Blake  v.  Leigh  {i),  Cruize  v.  Hunter  (2),  De  Alannerillf  ^• 
(1)  Auib.  aoo.  (2)  2  B.  R.  38  (2  Cox,  242). 
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De  Manneville(i),  Lyons  v.   Blenkin{2),   Shelley  v.   Westbrook  (s) ,         In  re 
iVelUsley  v.  Beaufort  (4),  Spence's  case  (5),  and  other  cases]. 

Mr.  Fynn  appeared  in  person.     *     *     * 

Mr.  M<UiH8,  in  reply.  [  472  ] 

The  Vice-Chancbllob  :  -4«^*.  6. 

This  case  has  been  argued  in  public,  for  neither  party  expressed 
a  wish  to  the  contrary ;  and,  neither  party  also  having  asked  that 
judgment  should  be  delivered  privately,  I  have  considered  it  right 
to  state  my  view  of  the  matter  in  open  Court. 

The  application  is  one  by  petition  respecting  the  custody  and  [  ^^^  ] 
care  of  the  three  infant  children  of  Mr.  Fynn,  a  member  of  the 
Irish  Bar,  and  a  lieutenant  of  English  Militia,  who,  in  an  affidavit 
made  by  him  on  the  2l8t  of  July  last,  describes  himself  as  ''Robert 
Nicholas  Fynn,  of  No.  9,  Soijthampton  Street,  Strand,  in  the 
coooty  of  Middlesex,  barrister-at-law,  and  lieutenant  in  the  2nd 
West  York  Militia ;  "  and  in  an  affidavit  made  by  him  four  days 
afterwards,  as  *'  Robert  Nicholas  Fynn,  barrister-at-law,  tempo- 
rarily residing  at  49,  St.  John's  Wood  Terrace,  St.  John's  Wood,  in 
the  county  of  Middlesex,"  for  the  sole  purpose  of  being  near  his 
children. 

The  former  affidavit  contains  also  this  statement:  ''And  I 
farther  make  oath  and  say,  that  I  have  a  settled  residence  to  wit, 
Coburg  House,  Bridge  Road,  Hammersmith,  wherein  to  take  my 
said  two  sons,  Robert  and  Alfred  Fynn.  That  I  can  and  will 
educate  them  there,  and  allow  my  wife  daily  access  to  see  them." 
This  gentleman  was,  I  think,  in  1840,  gazetted  as  Chief  Justice  of 
Tobago.  In  one  of  the  affidavits  he  says,  that  he  was  appointed  to 
that  office  on  the  4th  of  October  in  that  year ;  he  adds,  "  which 
appointment  I  was  obliged  to  resign  in  December  following,  same 
year." 

The  application  is  supported — is  indeed  brought  forward,  by  the 
mother  of  the  children  (to  whom  he  was  married  at  Brussels  in 
March,  184S),  and  by  their  maternal  grandmother.  It  may  be  not 
unworthy  of  remark,  that  not  any  other  relation  of  the  infants  on 
either  aide  is  a  deponent  on  this  occasion. 

(1)  7  B.  B.  ^0  (10  Vee.  54).  (4)  34  R.  E.  159  (2  Russ.  1). 

t'J)  23  R.  B.  38  (Juc.  249).  (5)  78  R.  R.  82  (2  Ph.  247). 

(3)  23  R.  R.  47  (Jac.  266,  «.). 

19—2 
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In  re  I  have  considered  the  affidavits  and  exhibits,  and  the  statements 

^^*'       made  by  Mr.  Fynn  in  person  at  the  Bar. 

The  circumstances  in  evidence  are  in  some  respects  distressing. 
Gases,  indeed,  in  which  a  father  is  sought  to  be  deprived  of  the 
custody  of  his  infant  children,  or  to  be  controlled  or  checked  with 
respect  to  the  guardianship  of  them,  can  seldom  be  otherwise  than 
painful. 

[  •Hi  ]  Of  the  present  case  I  may  say,  that  were  I  at  liberty,  as  ♦!  am 

not,  to  act  on  the  view  which  out  of  Gourt  I  should,  as  a  pnvate 
person,  take  of  the  course  likely  to  be  most  beneficial  for  the 
infants,  I  should  have  no  doubt  whatever  upon  the  question  of  inter- 
fering with  the  father's  power.    Without  any  hesitation  I  should 
do  so — to  what  extent  and  in  what  manner  I  do  not  say.    Bat  there 
may  and  must  be  many  cases  of  conduct,  many  cases  of  family  dif- 
ferences, family  difficulties,  and  family  misfortunes,  in  which,  thoogh 
interposition  would  be  for  the  interest  and  advantage  of  ouiior 
children,  courts  of  justice  have  pot  the  means    of    interfering 
usefully,  or,  if  they  have  the  means,  ought  not  to  interfere;  and 
*  the  jurisdiction  to  which  the  present  petition  is  addressed  is  one 
that,  infinitely  various  as  are  the  possible  circumstances  in  which 
it  is  applicable,  is  yet  restricted,  and  I  believe  wisely  restricted,  by 
certain  principles  and  rules  from  which  there  can  with  propriety 
be  in  its  exercise  no  departure.   The  acknowledged  rights  of  a  father 
with  respect  to  the  custody  and  guardianship  of  his  infant  children 
are  conferred  by  the  law,  it  may  be  with  a  view  to  the  performance 
by  him  of  duties  towards  the  children,  and,  in  a  sense,  on  conditioo 
of  performing  those  duties ;    but  there  is  great  difficulty  in  closely 
defining  them.     It  is  substantially  impossible  to  ascertain  or  watch 
over  their  full  performance ;   nor  could  a  court  of  justice  nsefnlly 
attempt  it.  A  man  may  be  in  narrow  circumstances ;  he  may  be  negli- 
gent, injudicious,  and  faulty  as  the  father  of  minors;  he  may  heft 
person  from  whom  the  discreet,  the  intelligent,  and  the  well-disposed, 
exercising  a  private  judgment,  would  wish  his  children  to  be,  for 
their  sakes  and  his  own,  removed;    he  may  be  all  this  withoot 
rendering  himself  liable  to  judicial  interference,  and  in  the  mam  i> 
is  for  obvious  reasons  well  that  it  should  be  so.    Before  this  juris- 
diction can  be  called  into  action  between  them  it  must  be  satisfi^J. 
not  only  that  it  has  the  means  of  acting  safely  and  efficiently,  be: 
also  that  the  father  has  so  conducted  himself,  or  has  shown  himseU 

[  •475  ]       *to  be  a  person  of  such  a  description,  or  is  placed  in   such  a 
position,  as  to  render  it  not  merely  better  for  the  children,  lu; 
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essential  to  their  safety  or  to  their  welfare,  in  some  very  serious         in  re 
and  important  respect,  that  his  rights  shoald  be  treated  as  lost  or  ^^^' 

suspended — should  be  superseded  or  interfered  with.      If  the  word 
*'  essential  *'  is  too  strong  an  expression,  it  is  not  much  too  strong. 

What  I  have  said  may,  however,  where  there  is  a  mother  (and 
especially  as  to  infants  under  seven  years  of  age),  be  subject  to 
qualification  with  reference  to  her  rights  (if  I  may  use  the  expres- 
sion), created  by  the  statute  called  Mr.  Serjeant  Talfourd's  Act,  or 
declared  or  enforced  by  it.  The  present  petition  certainly  is  not  a 
petition  under  that  Act ;  but  I  ought  not,  probably,  to  deal  with  the 
proceeding  without  bearing  in  mind,  that,  were  the  three  children, 
or  the  two  boys,  placed  in  the  father's  sole  custody  to-day,  the 
mother  would  be  entitled  to  present  a  petition  under  the  statute 
tomorrow,  and  probably  with  effect. 

Whether,  however,  as  the  matter  stands,  there  is  here  a  case  for 

interfering  with  the  paternal  authority  is,  I  think,  an  embarrassing 

question.    As  to  the  youngest  of  the  three  children,  a  daughter, 

the  father  has  not,  I  believe,  since  last  January  at  least,  sought, 

and  does  not  at  present  seek,  to  disturb  or  interfere  with  the 

custody  of  her,  which  the  mother  has.    Of  the  boys,  the  elder  was 

tx>m  in  December,  1848,  so  that  he  is  at  present  not  five  years  old  ; 

the  other  was  born  in  1845.     The  father  and  mother  are  and  have 

for  more  than  a  twelvemonth  been  living  apart  from  each  other,  by 

her  wish,  it  appears,  rather  than  his.    He  expresses  a  desire  that 

they  should  be  reconciled.    I  am  not  persuaded,  however,  that  she 

has  not  a  good  defence  to  the  pending  suit,  if  there  is  one  pending, 

or  to  any  suit  against  her,  for  restitution  of  conjugal  rights.     It  is 

not  suggested,  nor  is  there  the  least  reason  for  supposing,  that  he 

coald  saccessfuUy  institute,  or  is  disposed  to  institute,  a  suit  for  a 

divorce  a  mensd  et  thoro.    Whether  she  could  successfully  *insti-       [  ♦476  ] 

lute  sach  a  suit  may  be  a  question.     In  one  of  his  affidavits  there 

is  this  passage :  ''  I  further  say,  that  the  only  act  of  gross  behaviour 

I  was  ever  guilty  of«towards  my  said  wife,  was  in  the  month  of 

October,  1844,  when,  enraged  at  an  insolent  letter  of  the  mother  of 

the  said  E.  H.  Fynn,  I  threw  the  contents  of  a  wine  glass  upon 

luy   wife's  head,  on  account  of  her  taunting  me  respecting  its 

rontentu/'     If  the  act  thus  mentioned  was  an  act  of  cruelty, 

^cording  to  the  law  of  the  Ecclesiastical  Court,  it  may  not  be  now 

rapable  of  being  effectually  alleged  by  Mrs.  Fynn,  who  may  or  may 

lot  be  able  to  establish  any  other  act  against  him  amounting  to 

meltj. 
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In  re  In  the  month  of  January  last,  when  Mr.  Fynn's  coniinemeiit  in 

Fynn 

the  prison  of  the  liut)  de  Ciicljy,  at  Paris,  commenced,  the  two 

boys,  then  in  his  sole  charge  and  keeping,  were  delivered  into  liie 

care  and  charge  of  their  mother  and  maternal  grandmother,  or  one 

of  them,  the  two  ladies  living  together;  and  in  the  same  custody 

these  two  children  have  continued,  and,  as  I  think,  well  and 

beneficially  for  themselves  continued  ever  since,  subject  to  such 

occasional  access  of  the  father  and  association  with  him  as,  under 

the  direction  of  a  learned  Judge  (I  believe  Mr.  Baron  Au>bb80N,) 

have  been  within  the  last  few  weeks,  or  days,  allowed  to  him.   It  i& 

right  to  add,  that  the  two  boys, — if  on  the  occasion  in  January  last, 

to  which  I  have  referred,  the  mother  or  maternal  grandmother  had 

not  taken  the  charge  of  them, — must  in  all  probability,  as  it  appears 

to  me,  have  been  exposed  to  serious  dangers — to  an  extremity  of 

various  wretchedness. 

In  a  letter  written  from  the  prison  to  Mrs.  Ains worth,  on 
15th  January,  Mr.  Fynn  thus  expresses  himself :  **  For  a  week  I 
have  lived  on  bread  and  water,  have  had  neither  shirt  nor  stockings 
to  put  on,  and  sleep  in  a  room  with  felons  and  robbers.  Fire  I 
never  see." 

The  imprisonment  of  Mr.  Fynn  at  Paris  having  in  February 
[  •477  ]  been  terminated  during  a  revolutionary  tumult,  by  *a  forcible 
breaking  of  the  gaol,  he  was  enabled  to  seek  the  repossession  of 
his  sons,  and  he  has  done  so  after  an  intermediate  passing  through 
the  English  Court  for  the  Belief  of  Insolvent  Debtors,  to  which  after 
the  French  release  he  had  recourse.  But  I  may  observe,  that,  had 
order  and  law  not  been  interrupted  and  broken  in  Paris,  Mr.  Fynn 
would  probably,  I  suppose,  have  been  remaining  in  prison  there: 
and  though  I  believe  not  a  criminal  prisoner,  yet  confined  for  a 
debt,  in  the  manner  and  circumstances  of  contracting  which  he 
must,  I  am  obliged  to  say,  be  in  my  opinion  considered  as  having 
acted  censurably  and  discreditably.  They  have  been  described  by 
himself  twice  at  least.  The  descriptions,  which  vary  but  slightly 
from  each  other,  I  think  it  not  necessary  to  repeat  on  this  occasion. 

For  five  or  six  months  next  before  the  commencement  of  the 
French  imprisonment,  the  two  boys  had  been  in  the  sole  charge  of 
the  father,  apart  from  their  mother,  during  which  period  he  had 
them  with  him  in  various  parts  of  the  Continent  of  Euro^^,  bet 
without  a  companion,  a  nurse,  an  attendant,  or  a  servant  of  any 
kind,  as  I  collect.  Probably  he  was  not  able  dming  that  time  to 
take  proper  care  of  them,  or  provide  for  the  care  of  them  in  a 
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proper  maimer ;  certainly  I  think  that  in  fact  (I  mean  before  the  In  re 
French  imprisonment,)  he  did  not  do  so ;  and  I  repeat,  that  in  my 
judgment  their  separation  from  him  in  January  last,  was  for  the 
two  boys  a  matter,  if  not  of  worldly  salvation,  at  least  of  the 
highest  benefit  and  greatest  importance,  and  not  merely  on  account 
of  the  imprisonment. 

If  they  are  now  returned  to  his  custody  and  guardianship,  how 
is  he  to  educate  them?  how  to  provide  them  with  the  care  so 
important  to  their  welfare  ?  how  to  maintain  them  ?  I  do  not  see, 
and  cannot  conceive.  It  is  plain,  I  think,  that  he  has  not  at  present 
the  means ;  nor  does  it  appear  to  me  that  there  is  any  probability 
that  he  will  have  the  means  to  do  so.  To  restore  the  boys  to  him 
will,  *as  it  seems  to  me,  be  in  all  human  probability  to  consign  [  *^78  ] 
them  to  unsettled  and  irregular  modes  of  life,  adverse  in  the 
highest  degree  to  culture,  to  discipline,  to  all  by  which  they  ought 
to  be  formed  for  occupying  a  station  worthily  in  the  higher  or 
middle  rank ;  to  say  nothing  of  the  occasional  or  frequent,  if  not 
constant,  privation  of  the  ordinary  comforts,  perhaps  decencies,  of 
life,  in  their  class  of  society,  to  which  they  will,  in  my  judgment, 
be  likely,  very  likely,  to  be  exposed.  The  father  has  not,  nor  is 
likely  to  have  a  nurse,  a  governess,  a  servant,  or  substantially  a 
house,  so  far  as  I  can  collect. 

'His  Honour  here  read  the  letters  from  Mr.  Fynn  already  set 
out  ante,  pp.  286,  289] . 

Now,  even  apart  from  cmy  question  merely  of  pecuniary  means, 
without  any  reference  to  Mr.  Fynn's  solvency  or  insolvency  *or  [  *479  ] 
worldly  prospects,  without  meaning  to  say  that  his  aflBdavits  or 
those  of  Mr.  Harnett  ought  to  be  disregarded,  and  without  being 
convinced  that  some  at  least  of  the  affidavits  made  against  Mr.  Fynn 
do  not  contain  exaggerated  statements  against  him,  I  may,  I  think, 
safely  say,  that,  upon  the  whole  of  the  evidence  before  me  taken 
together,  he  appears  to  be  a  person  to  whose  guardianship  or  care 
every  reasonable  man  having  an  option  would  strongly  object  to 
intrust  a  child. 

I  do  not  certainly  say  or  intimate,  that,  merely  to  establish  the 
proposition,  that  a  man  is  a  highly  ineligible  person  to  be  appointed 
to  the  office  of  guardian  of  an  infant,  is  to  establish  the  proposition 
that  he  ought  not  to  have  the  custody,  care,  and  direction  of  his 
own  children.  In  the  present  instance,  however,  Mr.  Fynn's  clear 
unfitness  in  my  judgment  to  be  a  guardian  of  his  children,  if  he 
were  not  their  father,  has  been  exhibited  in  such  a  manner,  arises 
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In  re  from  such  causes,  and  exists  in  such  a  state  of  circumstances,  with 
respect  not  merely  to  his  means  of  supporting  the  children,  but 
with  respect  to  that  and  other  weighty  and  important  considera- 
tions, as  to  render  it  incumbent  on  the  Court,  for  the  sake  of  the 
children,  to  interpose  against  their  father.  That  at  least  is  my 
view  of  the  matter. 

But,  though  my  opinion  is  so,  and  though  I  am  not  necessarily 
differing  from  either  of  the  learned  Judges  before  whom  the  case  of 
these  children  has  been, — for  the  principles  and  considerations 
applicable  to  writs  of  habetis  corpus  here  and  elsewhere,  are  (we 
know  from  Lord  Eldon  and  otherwise)  not  the  same  as  those  applic- 
able to  a  petition  of  the  present  description,  yet  I  am  unable,— I 
repeat,  not  to  view  the  question  before  me  as  one  of  doubt  and 
difficulty,  and  I  say  this  independently  of  a  point  in  the  case  which 
I  have  hitherto  but  slightly  noticed,  and  subject  to  which  all  I  have 
uttered  must  be  taken. 
r  •480  ]  This  question — this  point  is — whether  the  Court  has  the  ♦means 

of  acting  safely  and  efficiently.  I  allude  to  property  now,  and 
property  only.  Lord  Eldon  more  than  once  addressed  himself 
particularly  to  the  consideration  of  this  question,  as  to  which  it  is 
scarcely  necessary  for  me  to  refer  to  the  case  of  Welledey  v.  The 
Duke  of  Beaufort  (i),  and  the  case  mentioned  in  Mr.  Jacob's  note 
to  the  case  of  Lyons  v.  Blenkin  (2),  and  called  by  Mr.  Chambers,  in 
his  valuable  book  on  Infancy,  Jackson  v.  Hankey.  Mr.  Pynn  may 
not  be  able  himself  to  educate  the  children  properly ;  but  how  is 
their  maintenance  or  education  apart  from  him  to  be  insured? 
Mrs.  Ainsworth  has  expressed,  by  her  counsel  at  the  Bar,  her 
willingness  to  give  an  undertaking  on  the  subject;  but  to  what 
extent  is  not  exactly  understood  by  me,  and  perhaps  has  not  been 
fully  considered  by  herself.  I  have  some  doubts,  however,  whether 
any  undertaking  will  be  sufficient.  I  believe  that  I  ought  to 
require  some  actual  appropriation  of  property  or  income,  or  some 
security. 

I  am  disposed  to  give  the  parties  time  for  this  purpose.  When 
that  shall  have  been  done  in  this  respect  which  I  shall  consider 
satisfactory — then  I  shall  make  an  order  of  which  this  will  be  part : 
''  To  refer  it  to  the  Master  to  approve  of  a  scheme  for  the  custody, 
residence,  maintenance,  and  education  of  the  infants;  providing 
for  a  limited  access  of  the  father ;  "  all  that  at  present  I  do  is,  to 
direct  the  petition  to  stand  over  until  some  future  day  to  be  named, 
(1)  34  R.  B.  159  (2  BusB.  1).  (2)  23  B.  R,  38  (Jac.  264,  «.). 
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or  until  further  order,  with  liberty  to  apply  in  the  meantime.  in  re 
The  infants*  residence  is  not  to  be  changed  withoat  leave  of  the 
Coart.  They  will,  therefore,  remain  in  the  interval  in  the  charge 
of  the  mother  and  maternal  grandmother;  and  I  shall  allow 
Mr.  Fynn  access  to  his  sons  daily  for  foar  hours,  from  two  o'clock 
to  six,  at '  some  convenient  place  in  the  neighbourhood,  Mrs. 
Ainsworth  undertaking  to  provide  for  the  proper  care  and  main- 
tenance *of  the  three  children  until  further  order ;  and  these  [  *48i  ] 
interim  directions  to  be  without  prejudice. 

Mr.  Malvis  on  this  day  said,  that  Mrs.  Ainsworth  was  willing       ^«^-  !♦• 
to  enter  into  a  covenant  with  trustees,  to  provide  for  the  maintenance 
and  education  of  the  children  during  her  life. 

Mr.  C.  Parton  Cooper,  for  Mr.  Fynn,  objected  that  there  was 
no  precedent  for  such  an  order  on  a  mere  personal  engagement^ 
determinable  on  the  life  of  the  person  who  entered  into  it;  and 
that,  althoagh  Mr.  Fynn  might  not  have  been  able  at  a  former 
period  properly  to  take  care  of  the  children,  he  might  now  be  able 
to  do  so,  being  free  from  his  embarrassments,  and  able  to  earn  a 
livelihood.  To  deprive  him  of  his  children  in  such  circumstances 
would  be  going  far  beyond  any  case  which  had  been  decided.  If 
he  were  allowed  to  have  the  custody  of  his  children,  he  was  willing 
to  undertake  not  to  remove  them  out  of  the  jurisdiction  of  the 
Court,  and  allow  his  wife  alone  access  to  them  for  six  hours  daily. 

Mr.  Malins,  in  reply : 
In  Cruise  v.  Hunter  (i),  a  personal  undertaking  alone  was  required. 

(Thb  Yice-Chancbllor  :  But  I  believe  the  infant  had  property  of 
his  own.) 

Still,  it  is  not  necessary  that  an  infant  should  have  property  in 
order  to  give  the  Court  jurisdiction. 

Tas  Vicb-Chancbllob  : 

No  one  has  heard  me  say  that  property  is  necessary  to  give  the 
Court  jurisdiction.  If  I  should  determine  to  dismiss  the  petition, 
it  would  be  not  on  account  of  any  difficulty  as  to  the  jurisdiction, 
but  because  I  doubt  whether  this  is  a  proper  case  for  its  exercise. 

This  is,  as  I  said  before,  a  question  of  difficulty.    Considering       [  ^ 

(1)  2  B.  B.  38  (2  Goz,  242). 
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In  re  the  circumstances  of  conduct  that  have  existed  in  cases  in  which 
the  father  has  been  allowed  to  retain  the  custody  of  his  children,  it 
is  difficult  to  say  that  the  personal  conduct  of  the  father  in  this 
case  is  sufficient  to  deprive  him  of  his  right.  I  wish  to  interfere, 
if  I  can,  being  convinced  that  it  would  be  best  for  the  infants. 
I  must  consider  whether  I  can  act  upon  the  proposed  deed  of 
covenant.  But  it  is  not,  as  I  understand,  to  extend  beyond  the 
covenantor's  life ;  and  it  is  a  personal  security  only. 

If  I  should  think,  that,  in  a  case  in  which  the  circumstances  of 
personal  conduct  are  not  stronger  than  they  are  here,  a  personal 
covenant  will  enable  me  to  act,  I  shall  direct  the  Master  to  approve 
of  a  scheme.  If  I  should  think  it  doubtful,  or  more  than  doubtful, 
whether,  in  circumstances  of  personal  conduct  not  stronger  than 
there  are  in  this  case,  I  can  interfere,  then  I  shall,  by  Mr.  Fynn's 
consent,  that  his  counsel  has  expressed,  order  the  petition  to  stand 
over  till  November  8,  or  further  order,  upon  his  undertaking  to 
the  effect  that  has  been  mentioned. 

I  will  communicate  the  result  to  Mr.  Colville. 

Aug,  18.  The  following  Order  was  made  : 

Discharge  the  order  and  undertaking  of  the  9th  day  of  August 
instant,  without  prejudice  to  any  question, — and  by  the  consent  of 
the  respondent,  and  without  prejudice  to  any  question,  it  is  ordered, 
that  the  infant  petitioners  be  not  removed  out  of  the  jurisdiction, 
or  out  of  the  county  of  Middlesex,  until  further  order.  And  that 
the  infant  petitioner,  Emily  Fynn,  the  daughter  of  the  respondent, 
remain,  until  further  order,  under  the  care  and  in  the  custody  of 
the  petitioners,  Mrs.  Fynn  and  Mrs.  Ainsworth ;  Mrs.  Ainsworth 
[  ♦483  ]  *undertaking,  till  further  order,  to  provide  sufficiently  and  in  a 
proper  manner  for  the  maintenance  and  education  of  the  last- 
named  infant  petitioner.  And  by  the  like  consent  of  the  respon- 
dent, and  without  prejudice  to  any  question,  and  also  without 
prejudice  to  any  proceedings  which  the  respondent  may  be  advised 
to  take  under  the  writ  of  habeas  corpus,  or  otherwise  at  law,  for  the 
purpose  of  obtaining  the  custody  of  the  infant  petitioners,  Roliert 
and  Alfred  Fynn. 

It  is  ordered,  that  the  petition  do,  in  other  respects,  stand  over 
until  the  8rd  day  of  November  next,  or  further  order,  with  lilierty 
to  apply, — the  respondent  offering  to  undertake,  and  accordingly 
undertaking,  if  he  shall  obtain  the  custody  of  the  two  last>men- 
tioned  infant  petitioners,  to  provide  sufficiently,  and  in  a  proper 
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manner,  for  their  maintenance  and  education  until  further  order ;  in  re 
and  also,  until  further  order,  to  permit  and  allow  the  two  last- 
named  infant  petitioners  to  visit  and  be  with  their  mother,  the 
petitioner,  Emily  Harriet  Fynn,  for  six  hours  daily,  at  her  place  of 
residence  for  the  time  being,  within  the  district  of  St.  John's  Wood, 
in  the  county  of  Middlesex,  without  the  presence  of  the  respondent, 
or  any  person  on  his  behalf,  and  for  that  purpose  to  take  them,  or 
cause  them  to  be  taken,  daily  to  such  place  of  residence. 

The  case  came  on  again  on  this  day,  when  the  petition  was        ^'ov,i. 
dismissed. 

CROSSLEY   V.   DOBSON.  i848. 

(2  De  G.  &  Sm.  486—188.)  MyJS^  29. 

Where  an  intestate  and  another  had  mortgaged  a  leasehold  estate  of   _  ^'^^^S^p 
which  they  were  tenants  in  common,  to  secure  payments  in  respect  of         r  48rt  I 
shares  held  by  them  in  a  Benefit  Building  Society,  and  bad  entered  into  a         ^         ^ 
joint  covenant  to  make  the  payments,  but  were  not  pai-tners,  and  had  no 
joint  estate,  and  the  intestate's  co-debtor  was  sworn  to  be  in  insolvent  cir- 
cumstances:  Held,  that  the  covenantee  was  not  entitled  to  prove  as  a 
specialty  creditor,  under  a  decree  for  the  administration  of  the  intestate's 
estate. 

This  was  the  petition  of  trustees  of  a  Benefit  Building  Society, 
to  be  permitted  to  go  in  before  the  Master,  on  behalf  of  the  Society, 
and  prove  as  specialty  creditors  of  an  intestate  named  John  Dobson, 
whose  estate  was  in  the  course  of  administration  under  the  decree 
in  the  cause. 

By  an  indenture,  dated  the  80th  of  September,  1845,  made 
between  the  intestate,  John  Dobson,  and  James  Eobert  Macarthur 
of  the  one  part,  and  Eobert  Greaves  Ibbett  and  William  Parkins 
(one  of  the  petitioners)  of  the  other  part ;  after  reciting  a  lease  and 
an  assignment  of  the  premises  comprised  in  it  to  the  intestate  and 
to  J.  B.  Macarthur,  their  executors,  administrators,  and  assigns,  as 
tenants  in  common;  and  reciting  the  promotion  of  the  Building 
Society,  and  that,  according  to  its  rules,  the  sums  of  money  to  be 
contributed  by  subscription  in  respect  of  each  share  in  the  funds 
of  the  Society  amounted  to  1202.;  and  that  the  intestate  and 
Macarthur  were  entitled  to  receive  out  of  the  funds  thereof,  by 
way  of  anticipation,  821Z.  in  respect  of  their  shares ;  and  that,  for 
the  security  of  all  the  payments  to  become  due  in  respect  of  the  said 
shares,  they  had  agreed  to  execute  the  assurance  thereby  made,  it 
wan  witnessed  that  the  intestate  and  Macarthur  ^demised  the  lease-  [  ^^87  ] 
hold  premises  unto  the  petitioner  and  his  co-trustee,  upon  certain 
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Ckorklby     trusts,  to  secure  payment  of  the  sums  payable,  according  to  the 

DoBsoN.      rules  of  the  Society ;  and,  by  the  indenture,  the  intestate  and  the 

said  J.  B.  Macarthur  covenanted  jointly,  that  they,  their  executors 

or  administrators,  would  pay  the  subscription  and  interest  payable 

on  their  shares,  according  to  the  rules  of  the  Society. 

Macarthur  and  the  intestate,  or  one  of  them,  paid  the  subscrip- 
tions which  became  due  from  them  to  the  association,  for  fifteen 
months  from  the  commencement,  but  these  subscriptions,  with  the 
sum  of  1752.  received,  which  had  arisen  from  the  sale  of  the  lease- 
holds under  a  power  of  sale  in  the  deed,  fell  short  of  the  amounte 
due  from  the  covenantors.  The  petition,  and  an  affidavit  in  support 
of  it,  stated,  that  Macarthur  was  then,  and  had  for  some  consider- 
able time  past  been,  in  very  needy  circumstances,  and  utterly 
incapable  of  paying  the  balance,  or  any  part  thereof,  to  the 
association,  and  that  it  was  useless  for  the  tru(3tees  to  adopt  any 
legal  proceedings  against  him  for  the  recovery  of  such  balance,  or 
any  portion  thereof. 

The  petitioners,  as  the  trustees  of  the  association,  carried  in  a 
state  of  facts  and  claims  before  the  Master,  supported  by  affidavits, 
stating  and  setting  forth  the  above  facts  and  circumstances,  and 
claiming  to  be  specialty  creditors  of  the  said  J.  Dobson,  deceased, 
and  to  be,  as  such  specialty  creditors,  entitled  to  receive  and  to  have 
paid  to  them  out  of  the  assets  and  estate  of  the  said  J.  Dobson, 
deceased,  in  priority  over  the  simple  contract  creditors  of  him  the 
intestate,  the  balance  due  to  them  ;  but  the  Master  decided,  that  he 
had  under  the  decree  no  jurisdiction  to  allow  the  proof  of  a  joint 
debt  due  from  the  intestate,  at  the  time  of  his  death,  and  another 
person ;  and  stated,  that  it  was  necessary  for  the  petitioners  to 
apply  to  the  Court.  The  prayer  of  the  petition  was,  that  the  Master 
might  allow  the  petitioners,  as  trustees  for  the  Society,  to  come  in 
[  •488  ]  under  the  decree  as  specialty  creditors  of  the  intestate,  *to  prove  the 
joint  debt  due  from  the  intestate  and  Macarthur. 

Mr.  Wigram  and  Mr.  BUton,  in  support  of  the  petition : 
The  debt,  though  joint  at  law,  is  joint  and  several  in  equity,  for 
the  debt  is  not  created  by  the  security,  but  exists  independently  of 
it.  Moreover,  the  co-debtor  is  in  insolvent  circumstances,  and  in 
such  a  case  the  principle  of  Lord  Eldon's  decision  in  CoweU  v. 
Sikes  (i)  applies.     In  that  case  the  testator  and  his  co-debtor  were 

(1)  26  B.  B.  46  (2  Bubs.  191).  See  Winter  v.  Innes,  48  B.  B.  24  (4  My.  * 
Or.  110). 
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jointly  liable  to  their  solicitors  for  costs  arising  upon  a  joint  par*  Crosslet 
chase;  but  upon  the  petition  of  the  latter,  and  proof  that  the  dobson. 
co-debtors  were  not  connected  in  any  business,  nor  had  any  joint 
estate  or  joint  transactions  except  the  purchase,  and  that  the 
co-debtor  was  declared  a  bankrupt,  Lord  Eldon,  upon  the  peti- 
tion of  the  creditors,  admitted  them  as  creditors  against  the  estate 
of  the  testator.  The  same  reasoning  must  apply ;  for  the  actual 
bankruptcy,  instead  of  substantial  insolvency,  cannot  distinguish 
the  cases  in  principle. 

Mr.  Russell  and  Mr.  Randall,  for  the  respondents,  were  not 
called  upon. 

The  Vicb-Chancellor,  after  alluding  to  Cawellv.  Sikes  (i),  referred 
to  Sumner  v.  P&well  (2),  and  held,  that  the  petitioner  was  not  a 
specialty  creditor  of  the  intestate. 

The  order  was,  that  the  petition  should  be  dismissed  with  costs, 
but  without  prejudice  to  such  right  (if  any)  as  the  petitioners  might 
have  to  establish  under  the  decree  a  legal  or  equitable  debt  against 
the  estate  of  the  intestate. 


[  *8»  ] 


AIEEY   V.   HALL.  if*i 

July  29. 
(2  De  G.  &  Sm.  489—490 ;  S.  0.  12  Jur.  1043.)  

Where  executois  and  trustees  by  their  answer  admitted  six  books  to  be  bbugb,  V.-C. 
in  the  custody  or  power  of  their  agent  in  Scotland,  whore  part  of  the 
testator's  property  was,  and  the  agent,  on  a  motion  for  production,  deposed 
that  he  was  agent  for  many  other  persons,  and  that  his  books  related  to  the 
affairs  of  the  other  persons  as  well  as  to  those  in  question  in  the  cause : 
Held,  that  the  executors  had  not  thereby  so  nuxed  the  testator's  accounts 
with  others  as  to  preclude  them  from  insisting  that  the  books  were  not  in 
their  power ;  and  a  motion  for  production  was  refused  as  to  these  books. 

Mb.  Russell  and  Mr.  Giffard  moved  for  the  production  of 
documeutSy  admitted  by  the  defendants*  answer  to  be  in  their 
possession  or  power,  or  in  that  of  their  agent,  &c. 

The  suit  was  for  the  administration  of  the  estate  of  a  testator, 

whose  executors  and  trustees,  the  principal  defendants  were,  and 

part  of   whose  property   was   situated  in   Scotland.    Among  the 

documents  scheduled  were  certain  account  books,  admitted  to  be 

in  the  possession  of  the  defendants*  agent  in  Scotland.     The  agent 

made  an  afSdavit  that  he  was  employed  by  the  executors  as  their 

(1)  26  B.  B.  46  (2  Buss.  191).    See         (2)  16  B.  B.  136  (2  Mer.  30\    See 
Winter  t.  lnn€$,  AH  B.  B.  1^4  (4  My.  &       Wilmer  v.  Currey,  auU,  p.  240. 
Cn  110). 
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AiBET  factor  and  agent,  relative  to  the  estates  of  the  testator  in  Scotland, 
Hall.  &"<!  as  such  factor  kept  books  containing  entries  relative  to  the 
said  estates,  being  the  books  referred  to  in  the  schedule  to  the 
answer  of  the  executors,  but  that  he  was  also  employed  by  other 
persons  as  their  agent,  and  that  these  books  contained  entries  relating 
to  the  property  of  such  other  persons,  and  were  in  constant  use. 

In  support  of  the  motion  it  was  contended,  that  this  circumstance 
afforded  no  answer  to  the  motion,  Lord  Eldon  having  held,  in 
Freeman  v.  Fairlie  (i),  that  an  executor  was  bound  to  see  that  the 
accounts  of  the  testator's  estate  were  kept  separately ;  and  that,  if 
an  executor  thought  proper  to  put  the  testator's  account  into  bu 
banking  books,  he  should  not  be  allowed  to  tell  his  cestui  que  trust 
that  he  should  not  see  the  original  accounts. 

Mr.  Wigram  and  Mr.  Cainia,  for  the  executors ;  Mr.  De  Gei, 
for  other  defendants. 

The  Vice-Chancbllor  : 

Lord  Eldon,  in  the  authority  cited,  alluded  to  the  case  of  books 
kept  by  the  defendant  himself,  and  in  which  he  had  himself  made 
[  ^490  ]  the  entries  relating  to  different  estates.  *The  present  case  is  not 
one  of  that  kind.  An  agent,  not  a  party  to  the  suit,  has  been 
employed  by  various  persons,  including  the  executors,  and  he  has 
in  the  usual  course  of  business  kept  all  his  accounts  in  the  same 
set  of  books.  How  can  I  order  the  executors  to  produce  such  books 
as  these  ?  I  cannot  treat  them  as  books  of  the  defendants'.  The 
order  cannot  extend  to  these  particulars. 


1848.  HENDERSON  v.  KENNICOT  (£). 

"^HL^'  (2  De  G.  &  Sm.  492—493 ;  S.  C.  18  L.  J.  Ch.  40 ;  12  Jur.  848.) 

Bruck^V^C  "^  testator  bequeathed  personal  estate  to  his  wife  for  life,  and  after 

*    '"  '  her  death  to  his  brothers  and  sisters   as   tenants  in   common;  but,  if 

'-        •'  any  of  his  brothei-s  and  sisters  should  die  before  they  became  entitled  to 

their  shares,  then  the  testator  bequeathed  the  share  of  him  or  her  so  d3ring 

to  his  or  her  children :  Held,  that  a  brother  of  the  testator  who  surrived 

him  but  died  before  the  tenant  for  life,  became  entitled  absolutely. 

Lawrence  Henderson,  by  his  will,  dated  the  29th  of  June,  1803, 
bequeathed  all  his  personal  estate  to  his  wife,  Ann  Henderson,  and 

(1)  17  E.  R.  7  (3  Mer.  43).  in  remainder  might  include  cbildren 

(2)  But  see  In  re  Maunder  [1903]  1  born  after  the  death  of  tlie  testator,  a 
Ch.  451,  72  L.  J.  Ch.  367,  88  L.  T.  gift  over  of  the  share  of  a  child  dying 
280,  whei-e  it  was  held  by  the  Court  of  **  before  becoming  entitled  •'  mecint 
Appeal  that  where  a  class  of  legatees      '*  entitled  in  possession.** — O.  A.  S. 
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her  assigns,  for  and  during  the  term  of  her  natural  life  and  no  Hbndebson 
longer ;  and  from  and  immediately  after  her  death,  he  bequeathed  ksnnicot. 
all  his  personal  estate  and  effects  whatsoever  and  wheresoever,  and 
of  what  nature  or  kind  soever  the  same  might  be  or  consist,  unto 
his  brothers  and  sisters,  their  executors,  administrators,  and  assigns, 
as  their  own  proi>er  goods  and  chattels  from  thenceforth  and  for 
ever,  share  and  share  alike ;  and  in  case  any  of  his  said  brothers 
and  sisters  should  happen  to  die  before  they  became  entitled  to 
their  respective  shares,  then  the  testator  gave  and  bequeathed  the 
share  of  him,  her,  or  them  so  dying,  to  and  amongst  the  children 
of  such  deceased  brother  or  sister,  their  heirs,  executors,  adminis- 
trators, and  assigns,  as  their  own  proper  goods  and  chattels  from 
thenceforth  for  ever,  share  and  share  alike. 

The  testator  left  his  widow,  two  brothers,  and  three  sisters, 
surviving. 

The  present  suit  was  instituted  for  the  administration  of  the 
testator's  estate;  and  by  the  decree  the  income  of  the  residuary 
estate  was  ordered  to  be  paid  to  the  tenant  for  life,  and  with  liberty 
for  the  persons  entitled  in  remainder  to  apply  at  her  decease. 

She  had  since  died,  and  this  was  a  petition  for  the  paymetit  out 
of  Court  of  a  share  claimed  by.  the  representatives  of  a  brother,  who 
died  leaving  children  in  the  lifetime  of  the  tenant  for  life. 

Mr.  l\  Bailey,  in  support  of  the  petition : 

The  brother  became  entitled  upon  the  death  of  the  testator, 
although  not  in  possession;  and  therefore  his  representatives 
became  ^entitled  on  his  decease.  The  gift  to  the  brother's  children  [  *493  ] 
was  merely  a  substitution  in  the  event  of  their  father  dying  in 
the  testator's  lifetime.  (He  cited  Commissionei's  of  Charitable 
Contributions  v.  Cotter  (i),  and  Fry  v.  Lord  Sherborne  (2).) 

Mr.  Freeling,  contra. 

The  Vice-Chancellor  : 

But  for  the  cases  cited  I  should  probably  have  held  the  expression 
"entitled"  to  mean  ''entitled  in  possession."  But  I  cannot  so 
decide  without  contradicting  those  authorities. 

A  siniilar  decision  was  given  on  the  petition  of  a  sister  of  the     Same  day. 
testator. 

Mr.  Bateif  for  the  petition. 
(1)  58  K.  B.  298  (1  Dr.  &  War.  498).  (2)  30  E.  B.  156  (3  Sim.  243). 
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1848.  MacRAE  v.  HOLDSWORTH. 

Au^AO^  14.  ^2  De  Q.  &  Sm.  496—^00 ;  S.  C.  12  Jur.  820.) 

Khioht  XJndop  the  Ck)pyright  of  Designs  Act,  6  &  6  Vict  a  100,  the  proprietor  of 

~*    '    *  a  design  protected  by  the  Act,  is  entitled  to  an  iujunction  restrainiag,  not 

1^        -I  merely  the  sale,  but  the  mauufactnre  of  any  article  to  which  the  design  is 

applied  during  the  period  of  the  protection. 

Form  of  order  on  comprcHnise  staying  all  proceedings,  except  on  breach 
of  an  injunction. 

Mr.  J.  V.  PRio^^moved  ex  parte  for  an  injanction  to  restrain 
the  piracy  of  a  design,  registered  under  the  Copyright  of  Designs 
Act  (5  &  6  Vict.  c.  100),  the  8rd  section  of  which  statute  (after 
defining  the  several  descriptions  of  designs  protected  by  it)  provides, 
that  the  proprietor  of  every  such  design  shall  have  the  sole  right 
to  apply  the  same  to  any  articles  of  manufacture,  provided  the 
same  be  done  within  the  United  Kingdom  of  Great  Britain  and 
Ireland,  for  the  respective  terms  mentioned  in  the  Act,  to  be 
computed  from  the  time  of  the  design  being  registered  according 
to  the  Act. 

The  bill  and  the  affidavits  in  support  of  the  motion  stated,  that 
the  plaintiffs,  who  were  stuff  merchants,  worsted  spinners,  and 
manufacturers  of  damasks  at  Halifax  and  Bradford,  in  May,  1847, 
employed  one  Thomas  Mooney  (pattern  drawer),  who,  for  money 
paid  him  by  them,  and  from  particular  instructions  and  directions 
given  him  by  them  personally,  invented,  drew,  and  designed,  and 
thereby  became  the  author  of  a  certain  new  and  original  design  or 
pattern,  for  the  purpose  of  being  applied  by  weaving  to,  in,  or  upon 
woven  fabrics,  for  the  pattern  and  ornamenting  thereof,  and  that 
thereby  the  plaintiffs  became  the  proprietors  of  the  said  design  or 
[  *497  ]  pattern  ;  *that  tbe  pattern  was  new,  and  had  not  been  published 
within  Great  Britain  and  Ireland ;  and  that  the  plaintiffs  were  entitled 
to  be  the  registered  proprietors  thereof,  under  the  stats.  5  &  6  Viet, 
c.  100,  and  6  &  7  Vict,  c.  65,  or  one  of  them ;  that  the  woven  fabrics  to 
or  upon  which  the  pattern  was  to  be  applied  were  articles  of  manu- 
facture comprised  within  Class  12,  mentioned  in  the  fornoier  of  the 
above  Acts ;  that  the  plaintiffs  caused  the  design  to  be,  at  a  great 
expense  to  them,  sketched,  designed,  and  transfeiTed  on  to  point 
paper,  afterwards  read  off  and  stamped  on  cards  for  application  to 
jacquard  engines  and  power-looms,  for  the  purpose  of  applying  or 
weaving  such  design  into  woven  fabrics  called  "  damasks ; "  and  that 
they  did,  before  the  publication  of  such  pattern,  duly  register  the 
same,  and  obtained  a  certificate  of  such  registration  securing  to  them 
the  copyright  for  twelve  months  from  the  18th  of  Septeral>er,  1847: 
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ihat,  since  the  registration,  the  plaintiffs  had  applied  the  design  to 
woven  fabrics ;  and  that  the  demand  for  it  was  so  extensive,  that 
they  had  thirty  power-looms  in  full  work  with  it,  and  were  then 
prodacing  4,000  yards  per  week;  that  the  defendants,  since  the 
18th  of  September,  1847,  had  applied  the  design,  for  the  purposes 
of  sale,  to  and  to  the  ornamenting  of  various  woven  fabrics  manu- 
factured by  them,  and  had  been  for  some  time  preparing  the 
necessary  patterns  on  point  paper  and  stamped  or  perforated  cards, 
to  enable  them  to  apply  the  design  to  their  manufactures,  and  had 
completed  the  same  and  manufactured  from  them. 
The  injunction  was  granted. 


MaoRak 

r. 
Holds- 
worth. 


Mr.  Cole,  for  the  defendants,  in  support  of  a  motion  to  dissolve 
the  injunction,  read  an  affidavit,  stating  that  they  had  been 
ignorant  of  the  registration  of  the  invention  for  some  time,  and 
that,  after  they  knew  of  it,  none  of  the  articles  had  been  offered,  or 
even  finished,  for  sale ;  and  that  none  were  intended  to  be  offered 
for  sale  daring  the  ^continuance  of  the  protection  granted  to  the 
plaintiffs  by  the  certificate  of  registration.  He  referred  to  the 
7th  section  of  the  5  &  6  Vict.  c.  100,  which  is  as  follows : 

'*  And  for  preventing  the  piracy  of  registered  designs,  be  it 
enacted,  that  during  the  existence  of  any  such  right  to  the  entire 
or  partial  use  of  any  such  design,  no  person  shall  either  do,  or 
cause  to  be  done,  any  of  the  following  acts  with  regard  to  any 
articles  of  manufacture  or  substances  in  respect  of  which  the  copy- 
right of  such  designs  shall  be  in  force,  without  the  licence  or 
consent,  in  writing,  of  the  registered  proprietor  thereof;  (that  is 
to  say), 

*'No  person  shall  apply  any  such  design,  or  any  fraudulent 
imitation  thereof,  for  the  purpose  of  sale,  to  the  ornamenting  of 
any  article  of  manufacture,  or  any  substance,  artificial  or  natural, 
or  partly  artificial  and  partly  natural. 

**  No  person  shall  publish,  sell,  or  expose  for  sale,  any  article  of 
manufactore,  or  any  substance  to  which  such  design,  or  any 
fraudalent  imitation  thereof,  shall  have  been  so  applied,  after 
having  received,  either  verbally  or  in  writing,  or  otherwise,  from 
any  source  other  than  the  proprietor  of  such  design,  knowledge 
tiiat  his  consent  has  not  been  given  to  such  application,  or  after 
having  been  served  with,  or  had  left  at  his  premises,  a  written 
notice,  signed  by  such  proprietor  or  his  agent,  to  the  same  effect.*' 
He  contended  that  this  section  must  be  taken  in  conjunction 

E.B. VOL.  LXXIX.  20 
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MaoRab 

Holds- 
worth. 
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[♦600] 


with  the  Srd  section,  and  must  be  held  to  restrict  the  expression, 
**  sole  right  to  apply  the  same,"  to  an  application  for  the  purpose 
of  sale  during  the  period  of  the  protection  afforded  by  the  Act. 

Mr.  J.  V.  Prior,  for  the  plaintiffs  : 

If  the  privilege  were  thus  restricted,  it  would  lose  a  great  pari  of 
its  value,  inasmuch  as  the  twelve  months,  during  which  protection 
is  afforded  by  the  Act,  might  be  employed  in  preparations  for  the 
purpose  of  selling  piracies  at  the  very  moment  when  that  period 
expired. 

Mr.  Cole,  in  reply. 

The  Yige-Ghancellor  thought  that  the  manufacture,  although 
without  the  intention  of  selling  within  the  period,  was  a  piracy 
within  the  meaning  of  the  Act.  The  Srd  section  conferred  the 
title.  The  7th  section  must  be  read  in  conjunction  with  the  8ih  (i), 
which  provided  for  the  recovery  of  penalties  in  the  cases  specified. 
It  did  not  seem  possible  that  the  Legislature  should  have  intended 
the  Act  to  be  construed  as  the  argument  for  the  defendants  cod- 
tended.     His  Honour  thought  that  the  injunction  must  go. 

A  compromise  was  then  agreed  to ;  and  a  question  arose  whether 
an  order  might  be  made,  granting  an  injunction  and  staying  all 
proceedings  in  the  suit,  except  in  case  of  a  breach  of  the  in  junction. 

The  Yige-Ghancellor  said,  that  such  a  form  of  order  had,  he 
thought,  been  used  in  several  cases  of  the  kind. 

The  Order  was : 

That  the  injunction,  awarded  on  the  10th  day  of  August  instant 
against  the  defendants,  restraining  them  and  each  of  them,  their 
workmen,  servants,  and  agents,  from  selling  or  disposing  of  any  of 
the  articles  of  manufacture  to  which  the  plaintiffs'  design  in  the 
bill  mentioned,  or  a  fraudulent  imitation  thereof,  had  been  applied, 
as  in  the  said  bill  mentioned,  and  from  applying  the  ^plaintiffs' 
said  design,  or  any  fraudulent  imitation  thereof,  to  any  woven  fabrics 
or  articles  of  manufacture,  be  continued  until  after  the  17th  day  of 
September  then  next.    And  it  was  ordered,  that  the  defendants 

(1)  Sect.   8.    '*  And  be  it  enacted,  ing  30/.,  to  the  proprietor  in  re^teci  of 

that,  if  any  person  commit  any  such  whose  right  such  offence    h«s   been 

act,  he  shall  for  every  offence  forfeit  a  committed.'*    (Then  follow  proTtsioas 

sum  not  less  than  5/.,  and  not  escceed-  for  the  recovery  of  the  penai^.) 
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should  forthwith  deliver  up  to  the  plaintiflfs,  for  the  purpose  of 
being  <lestro}'ed,  the  drawing  or  drawings,  point  paper,  and  the 
several  cards  used  in  applying  the  design  in  plaintiffs'  bill  men- 
tioned ;  and  also  the  articles  manufactured  by  the  defendants  to 
wbich  the  said  plaintiffs'  design  had  been  applied :  the  same  to  be 
verified  by  affidavit.  And  that  it  should  be  referred  to  the  vacation 
taxing  Master  to  tax  the  reasonable  and  proper  costs  of  the 
plaintiffs  as  between  party  and  party,  and  to  certify  the  amount 
thereof.  And  that  such  costs  when  taxed  be  paid  by  the  defen- 
dants ;  and  on  payment  thereof,  that  all  further  proceedings  in  this 
snit  should  be  stayed,  unless  the  defendants  committed  any  breach 
of  the  injunction  already  awarded ;  and  any  of  the  parties  were  to 
be  at  liberty  to  apply  to  the  Court,  as  there  should  be  occasion. 


MacRae 

r. 
Holds- 
worth. 


PENNY  V.   WATTS. 

(2  De  G.  &  Sm.  601—530.) 

[See  the  report  of  this  case  on  appeal  in  1  Mac.  &  O.  150,  where 
the  Yice-Chancellob's  decision  was  reversed.] 


SHORT  V.   MERCIEB. 

(2  De  G.  &  Sm.  635—651 ;  aflfd.  3  Mac.  &  G.  205.) 
[Affirmed  on  appoal,  as  reported  in  3  Mac.  &  G.  205.] 


PEINCE  ALBERT  v.  STRANGE  and  Others. 
ATTORNEY-GENERAL  v.  STRANGE  and  Others  (1). 

(2  Do  G.  &  Sm.  652—718 ;  S.  C.  on  appeal,  1  Mac.  &  G.  25 ;  1  H.  &  Tw.  1  ;  18 
L.  J.  Ch.  120;  13  Jur.  109.) 

Where  a  workman,  intrusted  with  copper-plates  for  the  purpose  of  taking 
impressions  for  the  plaintiff  of  etchings  made  by  the  latter,  and  not  intended 
for  publication,  took  impressions  for  himself,  in  violation  of  the  trust,  and 
sold  the  impressions  to  the  defendant,  who  published  a  catalogue  of  them, 
accompanied  by  i*emarks  of  his  own  :  Held,  that  the  plaintiff  was  entitled 
at  the  hearing  to  a  perpetual  injunction  to  restrain  the  publication  of  the 
catalogue,  and  to  a  decree  ordering  the  impressions  to  be  destroyed ;  and 
that  the  defendant  was  not  entitled  to  a  preliminary  trial  of  his  title  at  law. 

Upon  a  previous  interlocutory  application  for  an  injunction,  the  evidence 
only  made  out  a  case  of  suspicion  that  a  breach  of  confidence  had  been 

(I)  Cited  in  Lamb  v.  Evans  [1893]       2  Q.  B.  315,  319,  64  L.  J.  Q.  B.  593, 
1  Ch.  218,  236,  62  L.  J.  Ch.  404,  68      73  L.  T.  15,  O.A- 
L.  T.  131,  O.A. ;  Bohb  v.  Greai  [1895] 
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committed.  On  the  defendant  putting  in  his  answer,  denying  notice  of  any 
such  breach  of  confidence,  but  not  fully  or  satisfactorily  accouuliug  for  his 
possession  of  the  etchings,  and  moving  to  dissolve  the  injunction:  Held, 
that  there  was  sufficient  ground  for  suspicion  that  there  were  equitable  ta 
well  as  legal  grounds  for  interference,  to  make  it  right  to  continue  the 
injunction  to  the  hearing  (on  proper  undertakings),  without  putting  the 
plaintiff  to  establish  a  title  at  law. 

Semhle,  that,  independently  of  the  breach  of  trust,  the  legal  right  of  the 
plaintiff  to  preserve  the  privacy  of  his  unpublished  works  was  so  dearly 
infringed  by  the  publication  of  the  catalogue,  as  to  entitle  him  to  have  it 
protected  by  injunction,  without  obtaining  the  decision  of  a  court  of  lav  in 
its  favour ;  and  that  the  distribution  of  a  few  copies  of  the  etchings  to 
private  friends  did  not  prejudice  this  right. 

When  a  bill  has  been  dismissed  against  one  defendant,  his  name  is 
properly  omitted  in  the  title  of  the  cause,  at  the  head  of  depositions  taken 
after  the  dismissal. 

The  original  bill  in  the  former  of  the  above  suits  was  exhibited 
by  the  Prince  Albert,  as  plaintiflf,  against  William  Strange,  a  pub- 
lisher in  Paternoster  Row,  and  the  Attomey-General,  as  defendants. 

The  original  bill  stated,  that  her  Majesty  and  the  plaintiff  had 
occasionally,  for  their  amusement,  made  drawings  and  etchings, 
being  principally  subjects  of  private  and  domestic  interest  to  them- 
selves, and  of  which  etchings  they  had  made  impressions  for  their 
own  use,  and  not  for  publication.  For  greater  privacy,  such 
impressions  had  been,  for  part,  made  by  means  of  a  private  press 
kept  for  that  purpose,  and  the  plates  themselves  had  been  ordinarily 
kept  by  her  Majesty  under  lock ;  and  the  impressions  had  been 
placed  in  some  of  the  private  apartments  of  her  Majesty  at  Windsor, 
and  in  such  private  apartments  only.  That  the  defendant  William 
Strange,  or  his  confederates,  had  in  some  manner  obtained  someo! 
such  impressions,  which  had  been  surreptitiously  taken  from  some 
of  such  plates,  and  had  thereby  been  enabled  to  form,  and  had 
formed,  a  gallery  or  collection  of  such  et<;hing8,  of  which  he 
intended  to  make  a  public  exhibition,  without  the  permission  of 
her  Majesty  and  the  plaintiflf  or  either  *of  them,  and  against  theit 
will ;  and  that  the  defendant  William  Strange,  who  was  a  printer 
and  publisher,  carrying  on  business  at  No.  21,  Paternoster  Row. 
London,  had  printed  and  published  a  work,  of  which  the  title-pai?? 
or  cover  bore  the  following  title  : 

**  A.  Descriptive  Catalogue  of  the  Eoyal  Victoria  and  Albert 
Gallery  of  Etchings,"  and  contained  the  following  notice: 

"London. 
.  .  .  "Every  purchaser   of   this  Catalogue  will   be  presented 
(by  permission)   with  a  fac-simile  of  the  autograph  of  either  brf 
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Majesty  or  of  ihe  Prince  Consort,  engraved  from  the  original,  the 
selection  being  left  to  the  purchaser. 

"Price  Sixpence.*' 

The  preface  contained  the  following  passage : 

"  This  Boyal  and  most  interesting  collection  is  now  submitted  to 
the  inspection  of  the  public,  under  the  firm  persuasion  and  in  the 
full  confidence  that  her  Majesty's  loyal  and  affectionate  subjects 
will  highly  admire  and  duly  appreciate  the  eminent  artistic  talent 
and  acquirements  of  both  her  Majesty  and  her  illustrious  Consort 
his  Itoyal  Highness  Prince  Albert. 

**  *  Ton  most  not  be  the  grave  of  your  deserving :  England  must  know 
The  value  of  her  own.     *Twere  a  concealment 
Worse  than  a  theft,  no  less  than  a  traducement, 
To  hide  your  doings.'— Shakespeare." 

The  bill  stated,  that  the  work  was  published  without  the  consent 
and  against  the  will  of  the  plaintiff  and  the  Queen,  and  it  contained 
other  statements  to  the  same  effect  as  those  of  the  affidavit  of  the 
plaintiff,  mentioned  below. 

The  prayer  was,  that  the  defendant  might  be  ordered  to  deliver 
np  to  the  plaintiff  all  impressions  and  copies  of  the  several  etchings 
respectively  made  by  the  plaintiff,  and  *that  the  defendant  and  his 
servants,  agents,  and  workmen,  might  in  the  meantime  be  restrained 
by  injunction  from  exhibiting  the  gallery  or  collection  of  etchings, 
or  any  such  etchings ;  and  from  making  or  permitting  to  be  made 
any  engravings  or  copies  of  the  same  or  any  of  them ;  and  from  in 
any  manner  publishing  the  same  or  any  of  them ;  and  from  parting 
with  or  disposing  of  the  same  or  any  of  them  ;  and  irom  selling  or 
in  any  manner  publishing ;  and  from  printing  the  descriptive  cata- 
logue, or  any  such  work  being  or  purporting  to  be  a  catalogue  of  the 
etchings ;  and  that  all  the  copies  of  the  catalogue  in  the  possession 
or  power  of  the  defendant  might  be  given  up  to  be  destroyed. 

On  the  20th  of  October,  1848,  a  motion  was  made  ex  parte  for  an 
injunction  in  the  terms  of  the  prayer  of  the  bill.  In  support  of  the 
motion  was  read  an  affidavit  of  the  plaintiff,  stating  that  he  had 
looked  through  the  book  then  produced  and  shown  to  him,  marked  A, 
intitled  '*  A  Descriptive  Catalogue  of  the  Royal  Victoria  and  Albert 
(iaiiery  of  Etchings;  "  and  that  there  were  such  etchings  made  by 
her  Majesty  and  himself  respectively,  as  therein  mentioned ;  and 
that  the  Bame  were  so  made  for  the  private  use  of  the  Queen  and 
himself,  and  not  for  publication  ;  and  that  the  Queen  and  himself 
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had  a  private  press,  from  which  they  occasionally  printed  impres- 
sions of  the  etchings ;  and  that  the  plates  were  kept  locked  np  by 
them,  in  order  to  prevent  the  same  becoming  public,  but  that  copies 
of  the  impressions  were  placed  and  left  in  several  of  the  private 
apartments  of  the  Queen  at  Windsor,  and  in  such  private  apart- 
ments only ;  and  that  amongst  such  etchings  were  private  portraits 
of  the  plaintiflF,  the  Prince  of  Wales,  the  Princess  Eoyal,  and  other 
members  of  the  Royal  Family  and  personal  friends  of  her  Majesty, 
and  that  many  of  them  were  drawn  by  her  from  life,  and  afterwards 
etched  by  her  Majesty  and  the  Prince ;  and,  amongst  such  etchings, 
were  portraits  of  their  favourite  dogs,  taken  from  life,  and  etchings 
from  old  and  rare  engravings  in  the  possession  *of  the  Queen ;  and 
that  the  impressions  of  the  said  etchings  were  intended  to  be  for 
the  private  use  of  the  Queen  and  the  Prince  only;  and  that,  althoogh 
copies  of  some  of  such  etchings  had  been  given  occasionally  (and 
very  rarely)  to  some  of  their  personal  friends,  one  to  one  friend  and 
one  to  another,  yet  the  deponent,  (speaking  positively  for  himself, 
and,  to  the  best  of  his  belief,  for  the  Queen,)  said,  that  no  such 
collection  as  that  advertised  for  exhibition  as  aforesaid  was  ever 
given  away  by  them  or  either  of  them,  or  by  their  or  either  of  their 
permission  ;  and  that  the  deponent  believed,  and  had  no  doubt,  that 
no  such  collection  could  have  been  formed  except  of  impressions 
surreptitiously  and  improperly  obtained;  and  that  the  same  had 
been  so  formed ;  and  that  he  believed  that  the  defendant  William 
Strange,  or  his  confederate  or  confederates,  the  person  or  persons 
really  in  possession  of  the  collection  advertised  for  exhibition,  must 
have  obtained  and  did  obtain  the  same  from  some  person  or  per- 
sons surreptitiously ;  and  that,  by  whatever  means  the  same  were 
obtained,  the  exhibition  of  the  said  etchings  or  of  any  of  them  was 
without  the  sanction  and  against  the  wishes  of  the  Queen  and 
himself ;  and  that  such  exhibition  would  be  in  the  highest  degree 
offensive  to  them ;  and  that  he  believed  that  such  catalogue,  and 
the  descriptive  and  other  remarks  therein  contained,  could  not 
have  been  compiled  or  made  except  by  means  of  the  possession  of 
the  several  impressions  of  the  said  etchings  so  surreptitiously  ob- 
tained as  aforesaid  ;  and  that  the  deponent's  first  knowledge  of  the 
existence  of  such  catalogue  was  on  the  11th  day  of  October  instant, 
when  the  same  was  produced  to  him  by  George  Edward  Anson,  Esq.. 
as  a  parcel  which  had  been  left  at  the  Palace,  directed  to  the  Queen, 
and  opened  by  Mr.  Anson,  who  thereby,  for  the  first  time,  leamei 
that  such  a  collection  of  the  etchings  had  been  formed,  and  firsi 
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learned  that  it  was  intended  to  submit  them  to  public  exhibition ; 
and  that  the  deponent  believed  that  it  was  on  the  same  occasion, 
and  at  the  same  time,  that  the  Queen  *first  became  aware  of  the 
existence  of  such  catalogue,  and  first  learned  that  such  a  collection 
had  been  formed,  and  first  learned  that  it  was  intended  to  submit 
them  to  public  exhibition ;  and  that  the  deponent  thereupon  imme* 
diately  desired  the  said  George  Edward  Anson  to  write  to  Mr.  Edward 
White,  the  private  solicitor  of  her  Majesty,  on  the  subject. 

Upon  this  affidavit,  and  two  other  affidavits,  one  made  by  Mr. 
Anson  and  the  other  by  the  plaintiff's  solicitor,  and  on  the  plaintiff 
and  his  solicitor  severally  undertaking  to  abide  by  such  order 
respecting  damages  as  the  Court  might  make,  an  injunction  was 
granted,  restraining  the  defendant  William  Strange,  his  servants, 
agents,  and  workmen,  from  exhibiting  the  gallery  or  collection  of 
etchings  in  the  bill  mentioned,  or  any  of  such  etchings,  or  from 
making  or  permitting  to  be  made  any  engravings  or  copies  of  the 
same  or  any  of  them;  and  from  publishing  the  same  or  any  of 
them,  or  parting  with  or  disposing  of  the  same  or  any  of  them ; 
and  from  selling  or  in  any  manner  publishing,  and  from  printing 
the  descriptive  catalogue. 
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After  the  order  was  made  granting  the  injunction,  the  bill  was 
amended,  making  defendants  thereto,  in  addition  to  Strange  and 
the  Attorney-General,  two  other  defendants,  named  Jasper  Tomsett 
Judge  and  J.  A.  F.  Judge,  and  stating  (among  other  things),  that 
some  of  the  impressions  of  the  etchings  were  obtained  in  the 
following  manner:  viz.  that  certain  of  the  plates  were  given  to 
Mr.  Brown,  a  printer,  at  Windsor,  for  the  purpose  of  printing  off 
certain  impressions  thereof  for  her  Majesty  and  plaintiff;  and  that 
Mr.  Brown  employed  therein  a  person  of  the  name  of  Middleton, 
who,  without  Mr.  Brown's  consent  or  knowledge,  and  in  violation 
of  the  confidence  reposed  in  him,  took  impressions  thereof  for 
himself,  and  that  the  defendant  Jasper  Tomsett  Judge  had  bought 
or  in  some  manner  obtained  the  same  from  Middleton ;  and  that 
^certain  impressions  taken  by  Middleton  were  given  to  a  person  of 
the  name  of  Whittingdon ;  and  that  the  defendant  Jasper  Tomsett 
Judge  applied  to  Whittingdon,  and  endeavoured  to  purchase  or 
obtain  the  same,  for  the  purpose  of  adding  them  to  his  collection, 
with  a  view  to -the  exhibition  as  announced  and  intended;  that 
Jasper  Tomsett  Judge  did  a  short  time  since  produce  to  a  Mr.  John 
liawrence,  of  Windsor,  a  portfolio  containing  a  collection  of  the 
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impressions,  being  or  some  of  them  being  impressions  so  made  by 
Middleton  as  aforesaid. 

A  motion  was  made  on  this  day  ex  parte ^  for  an  injunction 
against  the  defendants  Jasper  Tomsett  Judge  and  J.  A.  F.  Judge, 
in  similar  terms  to  that  granted  against  the  defendant  Strange. 
In  support  of  the  motion,  Mr.  Brown,  a  copper-plate  printer,  of 
Windsor,  made  an  affidavit,  that  he  had  been  intrusted  by  the 
Queen  and  Prince  Albert  with  the  printing  of  impressions  from 
plates  which  had  been  engraved  by  them,  and  that  he  was  first 
so  employed  on  the  5th  of  October,  1840,  and  continued  to  be 
occasionally  so  employed  up  to  the  6th  of  November,  1847,  during 
which  time  he  was  so  employed  to  print  off  impressions  from  (he 
believed)  between  fifty  and  sixty  different  plates ;  that  he  faithfully 
sent  to  the  Castle,  for  the  use  of  her  Majesty  and  the  Prince,  all 
the  perfect  impressions  he  caused  to  be  made;  that  no  perfect 
impression  was  retained  by  him  or  with  his  knowledge;  that  he 
employed  in  that  work  one  James  Middleton,  as  his  copper-plate 
pressman,  whom  he  considered  and  treated  as  a  confidential 
servant;  that  he  was  always  careful  as  to  the  quantity  of  print 
paper  which  he  gave  Middleton,  and  in  seeing  that  the  same  was 
all  returned ;  and  he  believed  and  had  no  doubt  that  Middleton  did 
on  all  occasions  return  to  him  all  the  paper  which  he  had  so  given 
him ;  and  that,  until  he  was  within  the  last  week  informed  by  a 
Mr.  Finch,  that  he  had  in  some  manner  been  deceived  *by  James 
Middleton,  he  had  no  reason  to  believe  or  suspect,  and  did  not  in 
fact  believe  or  entertain  any  suspicion  whatsoever,  that  James 
Middleton  had  or  could  have  made  any  impressions  from  the  plates 
for  himself,  or  that  any  impressions  except  those  sent  to  the  Castle 
had  been  or  could  have  been  made  while  the  plates  were  intrusted  to 
him  ;  that  Middleton's  taking  and  retaining  such  impressions  was 
without  the  deponent's  consent  or  knowledge,  and  was  in  fact  in 
violation  of  Middleton's  duty,  and  of  the  confidence  reposed  in  him 
by  the  deponent. 

Another  affidavit  was  made  by  Mr.  Lawrence,  of  Windsor,  which 
stated,  that  he  knew  the  defendant  Jasper  Tomsett  Judge ;  that  he 
recollected  a  rumour  four  or  five  months  ago,  that  J.  T.  Judge  had 
a  collection  of  prints  and  etchings  made  by  her  Majesty  and  Prince 
Albert ;  and  he  afterwards  met  J.  T.  Judge,  and  said  to  him,  ''  I 
understand  you  have  some  drawings  of  the  Queen's  and  Prince's ;  *' 
to  which  he  J.  T.  Judge  replied,  ''  Oh,  you  are  welcome  to  see  them/' 
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or  to  that  effect;  that,  about  a  month  ago,  after  such  conversation, 
and  not  more  than  three  or  four  months  ago,  he  called  at  J.  T.  Judge's 
house,  and  he  J.  T.  Judge  then  produced  to  him  a  portfolio  with 
about  eighty  prints  in  it,  and  told  him  that  they  had  been  engraved 
by  the  Prince  and  the  Queen ;  that  he  observed  the  names  of  the 
Queen  and  Prince  Albert  on  them,  and  he  noticed  that  in  some  of 
them  the  signatures  or  names  appeared  reversed,  as  they  would  be 
supposing  the  names  had  been  engraved  on  the  plates  as  the  signa- 
tures would  be  usually  written ;  that  the  prints  were  on  separate 
sheets  of  paper,  some  of  which  appeared  to  him  to  be  card-board 
paper,  and  one  or  two  appeared  to  him  to  be  glazed  foolscap  paper. 
Another  affidavit  was  made  by  a  letter-press  printer,  to  the 
effect,  that  before  January,  1846,  he  was  in  the  employment  of 
Mr.  Brown,  the  first  deponent,  several  years,  as  a  letter-press 
printer;  that  he  recollected  a  man  *named  Middleton  being  in 
Mr.  Brown's  employment  as  a  copper-plate  pressman;  that  he 
recollected  the  plates  from  the  Castle,  engraved  by  her  Majesty 
and  Prince  Albert,  from  time  to  time  coming  to  M^.  Brown's  to 
have  impressions  made  from  them ;  and  that  he  believed  that  all 
the  print  paper  delivered  out  by  Mr.  Brown  was  always  returned 
by  Middleton  to  Mr.  Brown ;  but  that  Middleton  habitually  took  off 
copies  for  himself  on  card  or  common  paper. 

The  Solicitor-Oeneraly  Mr.  Serjeant  Talfourd,  and  Mr.  W.  M. 
James,  supported  the  motion. 

The  injunction  was  granted. 
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The  defendant  Strange  then  put  in  his  answer  to  the  bill  as 
amended,  stating  that  he  knew  nothing  personally  of  the  truth  of 
the  statements  in  the  bill  mentioned  relative  to  the  making  of  the 
drawings,  etchings,  and  impressions  in  the  bill  in  that  behalf 
respectively  mentioned,  but  had  no  reason  to  doubt  the  truth  of 
such  statements ;  *  *  that,  about  the  end  of  August,  1848,  the 
defendant  J.  T.  Judge  called  upon  the  defendant  Strange,  and  in 
the  course  of  conversation  told  the  latter  defendant  that  he  had  in 
his  possession  certain  impressions  from  etchings  made  by  the 
plaintiff's  Consort  and  the  plaintiff;  and  that,  about  the  middle  of 
September  last,  the  defendant  J.  T.  Judge  showed  such  impressions, 
or  several  of  them,  to  the  defendant;  and  the  defendant  J.  T.  Judge 
proposed  to  enter  into  an  arrangement  with  the  defendant  [Strange] 
to  exhibit  the  impressions,  provided   there   was  not  the  slightest 
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objection  on  the  part  of  the  plaintiflf's  Consort  and  the  plaintifF; 
and   [that  the  defendant   Strange  believed   that  the  impressions 
were  the  property  of  the  said  J.  T.  Judge,  and  that  the  same  had 
fairly,  honestly,  and  regularly  come  into  his  possession ;  that,  after 
such  last-mentioned  interview  the  defendant  J.  T.  Judge  wrote  a 
descriptive  catalogue  of  the  impressions,  being  the  catalogue  in  the 
bill  mentioned.     The  defendant   Strange  further  said,  that  the 
catalogue  was  printed  by  him,  and  that  fifty-one  copies  and  no 
more  were  struck  ofif,  and  that  the  type  was  then  broken  up  ;  that] 
he  believed  it  to  be  true,  that,  on  the  9th  day  of  October,  1848,  the 
defendant  Jasper  Tomsett  Judge,  with   a  view  of  bringing  the 
subject  of  the  exhibition  to  the  notice  of  the  plaintiff's  Consort  and 
the  plaintiff,  and  of  ascertaining  whether  the  exhibition  would  be 
objected  to  by  the  plaintiff's  Consort  and  the  plaintiff,  sent  copies 
of  the  catalogue  to  the  plaintiff's  Consort  and  the  plaintiff,  and  to 
various  other  persons  mentioned,  who  were  connected  by  family 
and  service  with  the  plaintiff  and  his  Consort,  and  that  all  such 
copies  were  sent  under  cover  in  the  usual  way ;  that  the  catalogue 
had  never  been  published,  or  sold,  or  exposed  for  sale  ;  that,  to  the 
best  of  his  knowledge  and  belief,  all  the  rest  of  the  fifty-one  copies, 
excepting  one  given  away  by  the  defendant  J.  T.  Judge,  now  were 
and  remained  in  the  hands  of  the  defendant  [Strange]   and  of 
J.  T.  Judge,  or  of  their  legal  advisers,  for  the  purposes  of  the 
present  proceedings;     *     *     that,  upon  becoming  aware  that  said 
exhibition  was  disapproved  of  by    *     *    the  plaintiff's  Consort 
and  plaintiff,  he  immediately  determined  not  to  take  any  further 
steps  in  respect  to  the  exhibition,  and  to  abandon  all  idea  of  any 
exhibition  of  the  etchings  whatever,  and  had  not,  since  he  received 
such  intimation,  taken  any  further  steps  whatever  in  promoting 
the  exhibition,  but  in  fact  from  that  time  had  wholly  and  altogether 
abandoned  the  same. 

After  setting  forth  a  correspondence  between  himself  and  the 
plaintiff's  solicitor,  he  said  that  the  defendant  J.  T.  Judge  alone 
compiled,  wrote,  or  prepared  the  catalogue ;  and  that  the  same  had 
been  printed  by  Strange,  who  carried  on  business  as  in  the  bill 
mentioned ;  but  the  defendant  [Strange]  denied  it  to  be  true  thAt 
the  catalogue  had  been  published,  except  so  far  as  the  aforesaid 
eleven  (i)  copies  of  such  catalogue  might  be  considered  publicatioo. 

(1)  The  answer  as  reported  does  presumably  that  was  the  number  cf  I 
not  state  that  Strange  had  parted  with  copies  sent  by  him  under  cover  a*  j 
eleven  copies  of  the   catalogue,   but     above  mentioned. — O.  A.  S.  I 
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He  said  he  only  saw  the  impressions  of  the  etchings  once  before, 
when  same  were  in  the  possession  of  the  defendant  J.  T.  Judge, 
except  one  impression,  which  *was  sent  to  be  mounted,  but  had 
since  been  returned,  and  has  never  had  the  impressions  or  copies 
thereof,  except  the  aforesaid  one  impression,  or  any  of  such 
impressions,  in  his  possession,  custody,  or  power.  That  the 
defendant  J.  T.  Judge  and  he  were  the  only  persons  parties  to  or 
interested  in  the  provisionally  intended  publication  or  sale  of  the 
descriptive  catalogue.     ♦    *    ♦ 

Contemporaneously  with  the  above-mentioned  bill  was  filed  an 
information  by  the  Attorney- General  against  Mr.  Strange  and  the 
Prince,  as  defendants,  seeking  similar  relief  in  respect  of  the 
etchings  which  belonged  to  the  Queen  to  that  prayed  by  the  bill. 
The  information  was  amended,  and  injunctions  were  obtained  upon 
it  in  its  original  and  amended  state. 

Mr.  Strange  also  put  in  an  answer  to  a  similar  effect  to  what  he 
had  put  in  to  the  bill. 

Mr.  Ru^ell,  Mr.  Warren ,  and  Mr.  Sidney  Smith,  for  the 
defendant  Strange,  in  support  of  a  motion  to  dissolve  the 
injunction  obtained  upon  the  bill,  so  far  as  it  restrained  the 
publication  of  the  catalogue : 

*  ♦  No  one  has  a  legal  right  to  complain  of  the  publication  of 
a  catalogue  describing  articles  in  his  possession,  letting  the  world 
know  what  they  were.  Another,  who  has  seen  the  articles  and 
acquired  a  knowledge  of  their  nature,  may  embody  in  a  publication 
the  result  of  the  exercise  of  his  own  faculties.  It  is  not  suggested 
that  the  property  in  the  etchings  has  been  interfered  with.  The 
defendant  does  not  seek  to  publish  even  a  likeness  of  them.  An 
owner  of  a  print  is  not  the  owner  of  a  description  which  a  stranger  has 
made  of  it ;  nor  can  he  hinder  a  stranger  from  describing  it.  There 
is  no  authority  affording  the  least  ground  for  such  a  proposition. 

[They  cited  and  distinguished  Gee  v.  Pnt chard  (i),  Percival  v. 
Phippi(2),  and  Abernethy  v.  Hutchinson  (8).] 

The  bill  does  not  say  that  the  etchings  were  fraudulently 
obtained.  It  is  consistent  with  it  that  the  defendant  may  have 
obtained  copies  from  some  of  those  private  friends  to  whom  her 
Majesty  and  the  Prince  had  thought  proper  to  give  them,  and  so, 
tbat   they  may  have  gone  lawfully  from  the  possession  of  her 

<1 )   19  B.  R.  87  (2  SwauHt  402).  (3)  26  R.  R.  237  (3  L.  J.  C'h.  209). 

(2)  U  E.  K.  1  (2  V.  &  B.  19). 
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Majesty  to  those  persons.  *  *  No  tribunal  of  the  country  has 
laid  down  the  doctrine,  for  two  hundred  years,  that  a  person  may 
not  look  upon  the  property  of  another,  and  state  his  impressions 
and  opinions,  provided  in  so  doing  he  does  not  offend  against  the 
law.  May  he  not  tell  another  his  impressions  ?  and  if  so,  why  not 
write  and  print  them,  subject  to  rational  limitations?    ♦     ♦    ♦ 

Mr.  Strange  by  his  answer  says  he  had  no  reason  to  believe 
that  Mr.  Judge  had  obtained  the  etchings  in  a  surreptitious  or 
dishonourable  manner.  The  question,  therefore,  is  one  of  legal 
right.     *     *     * 

The  Solicitor-General,  Mr.  Serjeant  Talfourd,  and  Mr,  W.  M, 
James,  for  the  plaintiff : 

*  *  The  principle  is,  that  the  Court  will  restrain  any  person 
from  making  use  of  the  property  of  another,  contrary  to  the  will 
and  disposition  of  the  owner.  This  principle  extends  to  property 
of  every  description,  and  one  species  of  property  is  as  much 
regarded  as  another.    *     *     ♦ 

All  the  cases  in  which  the  Court  has  interfered  to  protect 
unpublished  letters  or  manuscripts,  or  that  ideal  property  which 
a  man  acquires  in  the  remarks  made  by  himself,  proceed  upon  that 
principle  of  protecting  privacy.     *     ♦     * 

If  the  principle  is  to  prevail,  that  a  person  may  get  the  pro- 
ductions of  another  in  any  manner,  and  then  publish  such  accounts 
of  them  to  the  world  as  he  likes,  a  fatal  blow  will  be  struck  at  all 
privacy.     *     ♦     ♦  ^ 

There  is  another  aspect  in  which  the  case  may  be  regarded,  and 
that  is,  with  reference  to  the  mode  in  which  the  etchings  were 
acquired.  Supposing  Mr.  Strange  be  as  innocent  as  he  declared 
himself,  still,  having  derived  possession  through  a  person  who  had 
obtained  the  property  by  a  breach  of  trust,  he  must  take  the 
property  with  all  the  infirmities  in  the  title  to  it  of  the  party  with 
whom  he  agreed  to  participate  in  the  profits.  In  Bridgman  v. 
Green  (i).  Lord  Chief  Justice  Wilmot  said  of  such  a  state  of  things, 
'*  Let  the  hand  receiving  it  be  ever  so  chaste,  if  it  came  through 
such  a  corrupt  and  polluted  channel,  the  obligation  of  restitution 
must  follow.''  And  Lord  Eldon,  in  Abernethy  v.  Ilutchiiison  (2), 
expressed  a  similar  opinion.  *  *  Here  was  a  private  individual 
presenting  a  collection  of  her  Majesty's  and  the  Prince's  etchings ; 
and  was  it  possible  to  suppose  that  Mr.  Strange  asked  him  no 
(1)  Wilmot'8  Cases  and  Opinions,  58.        (2)  26  E.  K.  237  (3  L.  J.  Ch.  219), 
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questions,  or  *that  Judge  could  have  given  any  sensible  nian  an 
answer  that  would  have  borne  the  slightest  scrutiny  as  to  how  he 
came  by  the  property  ?     ♦     ♦     * 

The  right  of  property  lias,  therefore,  in  this  instance,  been 
manifestly  invaded  through  the  medium  of  a  breach  of  trust.  On 
this  ground  the  case  is  peculiarly  one  within  the  jurisdiction  of  a 
court  of  equity,  which  can,  consequently,  interfere  without  putting 
the  plaintiff  to  establish  his  mere  legal  right,  even  if  the  Court 
should  take  a  different  view  from  that  which  we  have  submitted  to 
it,  and  should  consider  the  legal  riglit  subject  to  any  doubt.  [They 
also  cited  Moiris  v.  Kelly  (i),  and  other  cases  to  which,  under 
the  modern  law  of  copyright,  it  is  no  longer  necessary  to  refer.] 
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Mr.  EusseU,  in  reply : 

The  only  grouftd  upon  which  the  injunction  can  be  sustained,  is  . 
a  right  of  property  which  must  be  clear,  and  established,  and 
acknowledged  by  the  common  law  of  the  land,  and  not  a  speculative 
or  theoretical  right.  *  *  That  his  Royal  Highness  might  have 
a  complete  and  perfect  copyright  in  these  etchings  may  be  con- 
ceded. But  they  have  been  published.  There  is  a  date  upon 
them,  they  have  been  given  to  private  friends,  and  the  number  of 
impressions  made  has  apparently  been  considerable ;  for  not  only 
the  private  press  at  the  Castle  has  been  kept  at  work,  but 
Mr.  Brown  has  been  employed  to  strike  them  off.  It  must  there- 
fore be  assumed  that  they  had  to  a  certain  extent  been  published 
in  the  world.  Moreover,  it  was  no  secret  that  Mr.  Judge  was  in 
possession  of  these  copies.  But,  although  his  Boyal  Highness  may 
have  a  property  in  the  possession  of  these  etchings,  the  property  or 
right  in  the  description  of  them  is  altogether  a  different  matter. 

It  has  been  argued,  that  privacy  is  the  essence  of  property,  and 
that  the  deprivation  of  privacy  would  make  it,  in  fact,  cease  to  be 
property.  But  the  question  here  is  not  of  that  kind ;  the  question 
is  not,  what  is  right  and  fitting  to  be  done,  but  what  is  the  law  of 
the  land.  The  notion  of  privacy  is  a  notion  altogetlier  distinct 
from  that  *of  property.  That  a  thing  belongs  to  a  man,  constitutes  t  [  •egi  ] 
property;  that  another  man  should  or  should  not  see  it,  is  not 
property.  There  is  no  such  property  as  the  exclusive  right  of 
seeing  and  talking  about  property.     *     »     * 

Then  as  to  the  supposed   breach  of  trust,   the   answer  only 
admits  that  Judge  had  received  the  etchings  from  a  person  named 

(1)  21  B.  R.  21G(1  J.  &  W.  4S1). 
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Middleton.     Who  that  person  was  does  not  appear.     It  is  suggested 

that  he  was  in  Mr.  Brown's  employ;  bat  there  is  no  evidence  of  that. 

»  «  «  *  * 

Notice  of  a  similar  motion  was  given  in  the  other  suit,  and  it 
was  arranged  that  there  should  not  be  a  separate  argument,  bat 
that  the  result  should  follow  that  of  the  motion  in  the  suit 
commenced  by  bill. 

The  Vicb-Chancbllor  : 

On  the  20th  of  October  last,  the  day  of  the  commencement  of 
this  suit,  the  plainti£f  obtained,  on  affidavits  without  notice,  an 
injunction  against  one  of  the  defendants,  a  publisher  in  London, 
to  this  effect : 

(His  Honour  read  the  injunction.) 

The  bill  having  been  subsequently  amended,  by  adding 
defendants  and  otherwise,  more  affidavits  were  afterwards,  on 
the  6th  of  November,  filled  with  the  view,  as  I  collect,  of  obtain- 
ing, against  one  of  the  added  defendants,  Mr.  Jasper  Tomsett 
Judge,  who  has  been  styled  at  the  Bar, ''  An  Author,"  an  injunction 
similar  to  that  obtained  in  October  against  the  publisher. 

And  such  an  injunction,  I  believe,  was  on  the  same  6th  of 
November  granted  and  is  still  in  force  against  Mr.  Jasper 
♦Tomsett  Judge.  By  it,  however,  the  case  of  the  publisher, 
restrained  by  the  injunction  of  October,  has  been  treated  on 
each  side  as  not  affected ;  and  I  so  treat  the  matter. 

In  December  the  publisher  filed  his  answer,  and  gave  notice 
of  the  motion  argued  before  me  previously  to  Christmas,  of 
which  I  have  now  to  dispose.  It  seeks  a  partial  dissolution  of 
the  injunction  of  October,  in  these  terms: 

(His  Honour  read  the  notice  of  motion.) 

A  substantial  portion  of  the  injunction,  thus,  it  appears,  is  left 
unquestioned. 

The  leading  facts  for  present  consideration,  (taking  them  only 
from  the  four  affidavits  of  October,  the  **  Catalogue,"  and  the 
answer,  those  six  documents  forming  the  evidence  on  which  the 
publisher's  counsel  successfully  contended  that  the  motion  should 
be  solely  heard,)  may,  I  think,  be  stated  thus:  A  lady  and  gentle- 
man (the  latter  being  the  plaintiff)  having,  with  a  view  no  doubt 
to  rational  and  domestic  amusement,  learned  the  art  of  etching, 
executed  from  time  to  time,  for  their  private  use,  several  works  of 
this  description — some  from  drawings  by  themselves — some  from 
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other  works  of  art  in  their  possession.  They  liad  a  press  also  at 
their  residence,  partly  by  means  of  which,  and  partly  by  employ- 
ing a  printer  in  the  country,  they  took  impressions  for  their  own 
use  from  the  plates.  The  plates  remained  in  the  exclusive  custody 
of  the  plaintiff's  Consort  or  himself,  except  while  temporarily  with 
Mr.  Brown,  the  printer,  for  the  purpose  just  mentioned.  Copies  of 
a  few  of  the  impressions  were  given  by  the  plaintiff  or  his  Consort 
occasionally  (but  not  frequently)  to  some  friends.  It  is  probable, 
however,  or  certain,  that  of  some  of  the  impressions  copies  were 
never  given. 

In  this  state  of  circumstances  it  was,  that  in  October,  1848, 
appeared  the  production,  called  in  the  bill  and  injunction,  and 
calling  itself,  a  "Descriptive  Catalogue,"  being  a  pamphlet  of 
thirty  pages  or  more,  printed  by  the  defendant,  the  publisher, 
reUting  to  the  etchings  that  I  have  mentioned,  and  containing  a 
list  of  impressions  from  *them,  that  is,  from  sixty-three  or  sixty- 
foor  different  plates,  etched  partly  by  the  plaintiff,  and  partly  by 
his  Consort.  This  list  comprises  descriptions  of  the  works,  with 
various  remarks  upon  them,  including  very  energetic  commenda- 
tions, and  of  these  not  a  few.  The  correctness  of  the  list,  howso- 
ever obtained,  seems,  in  point  of  enumeration,  and  the  subjects 
of  the  plates,  to  be  unquestionable,  while  the  particulars  and 
observations  added  may  be  inferred  to  be,  if  not  wholly  accurate, 
not  wholly  inaccurate. 

The  pamphlet  came  forth  in  a  printed  cover,  on  which,  as  well  as 
in  the  title-page,  it  professes  to  be  a  '' Descriptive  Catalogue"  of  a 
**  gallery  of  etchings,"  that  it  designates  by  the  names  and  rank  of 
the  plaintiff's  Consort  and  himself.  The  cover,  emblazoned  with 
an  impression  of  the  lady's  coat  of  arms,  announces  also,  that 
every  purchaser  of  the  pamphlet  will  be  presented,  **by  permis- 
sion," (so  it  says)  "  with  a  facsimile  of  the  autograph  of  either," 
**  engraved  from  the  original,  the  selection  being  left  to  the  pur- 
chaser," and  that  the  price  is  sixpence.  An  introductory  essay  or 
narrative  preceding  the  list,  and  headed  by  another  representation 
of  the  coat  of  arms  states  the  contents  of  the  list  to  be  a  '*  collection 
of  etchings,"  '^  perfectly  unique,"  executed  by  the  plaintiff 's  Con- 
sort and  himself,  which  '*  the  proprietor  "  (not  naming  him)  has 
been  induced  to  submit  "  to  public  exhibition ;  "  and  after  some 
anecdotes,  3ome  selections  from  newspapers  of  the  year  1840, 
and  some  very  perspicuously  expressed  compliments,  declares  the 
whole  collection  (that  is,  the  sixty-three  or  sixty-four  etchings  or 
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impressions)  to  be  "  now  submitted  to  the  inspection  of  the  public, 
under  the  firm  persuasion,  and  in  the  full  confidence,  that"  a 
numerous  class  of  persons  mentioned  "  will  highly  admire,  and 
duly  appreciate,"  and  so  on.  It  concludes  with  an  intimation,  not 
that  the  pamphlet  or  the  acquisition  of  the  means  of  composing  it, 
was  or  is,  but  that  the  abstaining  from  such  proceedings  *would 
be  "  worse  than  a  theft."     This  is,  however,  in  poetry. 

The  defendant,  the  publisher,  printed,  it  seems,  fifty-one  copies 
of  the  pamphlet,  and  in  the  second  week  of  October,  he  and  the 
defendant  the  author  (for  the  letter  of  1st  November,  and  another 
part  of  the  answer,  show  it  to  have  been  the  act  of  both,)  caused 
one  of  the  copies  to  be  delivered  in  an  envelope,  addressed  to  the 
Consort  of  the  plaintiff,  (I  believe  a  blank  envelope),  at  their  resi- 
dence ;  and  that  was  the  first  notice  of  the  publication,  the  first 
notice  of  a  proceeding  or  scheme  of  any  such  kind  as  it  declared, 
which  the  plaintiff's  Consort  or  himself  received. 

No  one  has  suggested,  or  seemed  to  suppose,  that  the  exhibition 
thus  remarkably  announced,  that  the  publishing  or  printing,  or 
composing,  of  any  such  catalogue  or  production  as  the  pamphlet, 
or  that  any  publicity  on  the  subject  of  the  etchings  or  impressions, 
was  ever  sanctioned  or  intended  by  either.  The  plaintiff's  affidavit 
of  October  states,  that  although  copies  of  some  few  of  the  etchings 
have  been  given  (occasionally  and  very  rarely)  to  some  of  the  per- 
sonal friends  of  his  Consort,  one  to  one  friend,  and  one  to  another, 
yet,  speaking  positively  as  to  himself,  and  to  the  best  of  his  belief 
for  his  Consort,  no  such  collection  as  that  advertised  for  exhibition 
was  ever  given  by  them  or  either  of  them,  or  by  their  or  either  of 
their  permission ;  and  that  he  believes,  and  has  no  doubt,  that  no 
such  collection  could  have  been  formed,  except  by  impressions 
surreptitiously  and  improperly  obtained,  and  that  it  has  been  so 
formed ;  and  that  he  believes  that  the  catalogue  and  the  descrip- 
tion,  and  other  remarks,  in  it,  could  not  have  been  compiled  or 
made,  except  by  means  of  the  possession  of  the  impressions  of 
the  etchings  so  surreptitiously  obtained. 

Upon  this  and  the  three  contemporaneous  affidavits  I  had  no 
hesitation  in  granting  the  injunction  of  October,  unless  as  to  the 
catalogue.  And,  with  regard  to  that,  the  ^better  course  seemed  to 
me  to  be,  to  allow  the  injunction  to  extend  to  it,  on  receiving  tbe 
undertaking  given  on  the  part  of  the  plaintiff,  and  also  by  his 
solicitor,  to  abide  by  any  order  as  to  damages  that  the  Court  might 
thereafter  make. 
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The  answer  of  the  publisher  states  his  case  thus : 
(His  Honour  read  the  portion  of  the  defendant  Strange's  answer 
above  set  out.) 

Now  this  is  an  answer  difficult,  I  think,  or  impossible,  to  read, 
without  being  persuaded,  that  if  the  person  whose  answer  it  is, 
did  with  fair  meaning  what  he  says  he  did,  he  acted  in  a  very  extra- 
ordinary manner  indeed.  That,  being  by  business  a  publisher,  by 
residence  a  Londoner,  and  of  an  age  so  mature  as  from  the  answer 
appears,  he  should  have  had  the  intentions  which  he  ascribes  to 
himself,  and  should  nevertheless  have  printed  and  dealt  with  the 
pamphlet  as  he  did,  without  any  previous  or  accompanying  com- 
munication to  the  plaintiff,  or  any  servant  of  the  plaintiff  or  of  his 
Consort ;  should  moreover  have  done  so  without  obtaining  or 
endeavouring  to  obtain  information  as  to  the  origin  or  nature  of 
Middleton's  possession,  or  Jasper  Tomsett  Judge's  title,  should 
also,  printing  fifty-one,  have  printed  only  fifty-one,  copies,  breaking 
up  then  the  type  (this  last  fact  not  being  represented  as  having 
taken  place  after  the  suit  or  after  any  remonstrance),  does  seem  to 
me  a  combination  of  circumstances  that  no  man  could  hear  stated 
without  surprise. 

I  confess  that,  not  attributing  any  weight  to  the  omission  or 
reservation  of  the  place  of  exhibition,  and  the  hours  and  price  of 
admittance,  nor  forgetting  that  overt  acts  are  not  always  sure 
guides  to  the  interpretation  or  discovery  of  thoughts,  or  that  a  cer- 
tain degree, — indeed  a  very  considerable  degree, — of  attention  is 
due  to  the  answer,  the  facts  not  disputed  by  the  defendant,  whose 
answer  it  is,  would,  but  for  what  that  answer  has  sworn  as  to 
his  intentions,  have  rendered  it  in  my  mind,  to  say  the  least,  a 
very  probable  ^conjecture  that  he  never  imagined  a  public  exhi- 
bition of  the  impressions  to  be  rationally  possible,  nor  printed 
or  dealt  with  the  catalogue  for  any  other  purpose  than  that  of 
being,  in  common  language,  "  bought  off." 

That  this  was  so  I  do  not  of  course  say;  nor  is  it  necessary 
to  state  what,  if  I  had  to  try  such  an  issue  with  or  without  the 
answer  before  me,  would  probably  be  my  conclusion. 

Whatever  opinion  ought  to  be  formed,  however,  of  his  conduct, 
it  is,  I  think,  a  proper  and  correct  inference  for  every  present  pur- 
pose, from  the  materials  before  me  on  this  motion,  that  the  person 
called  Middleton  in  the  answer,  by  whatsoever  process  or  means 
that  individual  had  obtained  the  impressions  acquired  from  him  by 
Mr.  Jasper  Tomsett  Judge,  had  obtained  them  wrongfully  as  against 
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the  plaintiff's  Consort  and  the  plaintiff;  that  Mr.  Jasper  Tomsett 
Judge  did  not  obtain  any  better  title  to  them  than  Mr.  Middleton ; 
and  that  the  defendant,  the  publisher,  gained  no  better  title  than 
Jasper  Tomsett  Judge.  This  I  say,  independently  of  the  circum- 
stance, that  the  injunction  of  October  is  sought  to  be  displaced 
only  to  the  partial  extent  which  has  been  already  noticed,  and 
without  regarding  the  state  of  the  cause  as  to  the  last-mentioned 
person. 

Nevertheless,  upon  the  answer,  the  four  affidavits  of  Octoberi 
and  the  catalogue,  the  publisher's  counsel  contend,  that  the  injunc- 
tion against  him  ought  so  far  to  be  dissolved,  insisting  that  the 
portion  of  it  which  they  impeach  is  not  supported  by  any  ground 
of  title  that  a  court  of  justice  can  recognise  or  deal  with. 

They  contend,  in  substance,  that,  so  far,  the  plaintiff  complains 
of  an  offence  not  against  law,  but  against  manners;  with  reference 
to  which  Mr.  Rvsseil  remarked,  in  effect,  (and  I  agree  with  hinii) 
that  the  order  and  well-being  of  life  depend  greatly  on  things  not 
within  the  cognisance  of  laws,  and  can  in  very  many  instances  not 
be  protected  or  vindicated  by  them.  It  was  asserted,  indeed,  by  a 
great  *orator  and  writer  of  the  last  generation,  and  perhaps  truly, 
that  manners  are  of  more  importance  than  laws,  as  giving  their 
whole  form  and  colour  to  our  lives.  Still,  however,  some  breaches 
of  good  manners  are  breaches  of  law  also.  There  is  no  difficulty 
here  about  the  former.    The  question,  I  agree,  is  of  the  latter. 

The  defendants'  counsel  say,  that  a  man  acquiring  a  knowledge 
of  another's  property  without  his  consent  is  not  by  any  rule  or 
principle  which  a  court  of  justice  can  apply,  (however  secretly  he 
may  have  kept  or  endeavoured  to  keep  it,)  forbidden  without  bis 
consent  to  communicate  and  publish  that  knowledge  to  the  world, 
to  inform  the  world  what  the  property  is,  or  to  describe  it  publicly, 
whether  orally,  or  in  print  or  writing. 

I  claim,  however,  leave  to  dotbt  whether,  as  to  property  of  a 
private  nature,  which  the  owner,  without  infringing  on  the  right  of 
any  other,  may  and  does  retain  in  a  state  of  privacy,  it  is  certain 
that  a  person  who,  without  the  owner's  consent,  express  or  implied, 
acquires  a  knowledge  of  it,  can  lawfully  avail  himself  of  the  know- 
ledge so  acquired  to  publish  without  his  consent  a  description  of 
the  property. 

It  is  probably  true  that  such  a  publication  may  be  in  a  manner 
or  relate  to  property  of  a  kind  rendering  a  question  concerning  the 
lawfulness  of  the  act  too  slight  to  deserve  attention.    I  can  coaoeive 
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cases,  however,  in  which  an  act  of  the  sort  may  be  so  circamstanced 
or  relate  to  property  such,  that  the  matter  may  weightily  afifect  the 
owner's  interest  or  feelings,  or  both.  For  instance,  the  nature  and 
intention  of  an  unfinished  work  of  an  artist,  prematurely  made 
known  to  the  world,  may  be  painful  and  deeply  prejudicial  to  him; 
nor  would  it  be  difficult  to  suggest  other  examples. 

I  may  here,  perhaps,  remark  in  passing,  that  there  are  several 
offences  against  propriety  and  morals,  which,  though  causing  most 
serious  discomfort,  pain,  and  affliction  to  individuals,  *the  law 
refuses  to  treat  as  actionable,  unless  these  offences  have  occasioned 
Rome  recognisable  damage  of  a  particular  kind,  which  it  designates 
'^special  damage,"  but  when  they  have  done  so,  permits  to  be 
brought  into  litigation  and  to  be  redressed  civilly,  to  an  extent 
proportioned  to  substantial  justice,  and  therefore  frequently  much 
beyond  the  "special  damage"  which  alone  enabled  the  proceeding. 

The  plaintiff's  counsel,  however,  contended,  that  the  questioned 
part  of  the  injunction  here  prohibits  only  that  which  is  or  would 
be  the  use  by  the  defendant  of  the  plaintiff's  property,  or  that  of 
the  plaintiff  and  his  Consort,  for  purposes  of  pecuniary  gain  to  the 
defendant,  or  some  other  purpose  of  his  own,  without  consent ;  and 
this  view  of  the  matter,  if  correct,  may  be  not  without  importance. 

It  was  suggested,  that,  to  publish  a  catalogue  of  a  collector's 
gems,  coins,  antiquities,  or  other  such  curiosities,  for  instance, 
without  his  consent,  would  be  to  make  use  of  his  property  without 
his  consent;  and  it  is  true,  certainly,  that  a  proceeding  of  that 
kind  may  not  only  as  much  embitter  one  collector's  life  as  it  would 
flatter  another,  may  be  not  only  an  ideal  calamity,  but  may  do  the 
owner  damage  in  the  most  vulgar  sense.  Such  catalogues,  even 
when  not  descriptive,  are  often  sought  after,  and  sometimes  obtain 
very  substantial  prices.  These,  therefore,  and  the  like  instances, 
are  not  necessarily  examples  merely  of  pain  inflicted  in  point  of 
sentiment  or  imagination :  they  may  be  that,  and  something  else 
beside. 

But,  as  I  just  now  observed,  and  as  we  all  know,  pain  inflicted  in 
point  of  sentiment  or  imagination  is  not  always  disregarded  in 
courts  of  justice.  I  alluded  slightly  to  cases,  of  which  some  kinds 
of  calumny  and  seduction  are  instances ;  and,  as  an  example  some- 
what different,  if  a  trespass  upon  property,  the  damage  caused  by 
which  is  so  small  as  to  be  scarcely  appreciable,  and  to  be  com- 
pensable amply  by  the  smallest  coin,  be  accompanied  by  circum- 
stances *of  oppvession  or  malignity,  insolence,  affront,  or  reproach, 
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which  by  themselves  conld  not  be  made  the  subject  of  an  actioDi 
they  may  be  considered  in  the  suit  for  the  trespass,  and  swell  the 
damages  to  a  heavy  amount. 

So,  too,  in  a  court  of  equity,  I  apprehend  that,  if  a  wrongfnl  act 
done  or  threatened  belongs  to  a  class  in  respect  of  which  an  inter- 
position by  injunction  may  take  place,  the  discretion  of  the  Court 
in  acting  or  declining  to  act  may  properly  be  influenced  by 
considerations  not  sufficient  of  themselves  to  warrant  jadicial 
interference;  nor  do  I  suppose  that  Lord  Eldon,  in  Gee  ?. 
Pritchard  (i),  or  elsewhere,  meant  to  lay  down  a  different  rale. 

The  analogy,  however,  or  supposed  analogy  to  the  present  case, 
upon  which  the  plaintiff's  counsel  appeared  mainly  to  lay  stress, 
was  that  of  manuscripts ;  and,  as  the  law  and  various  aathorities 
upon  unpublished  writings  were  canvassed  at  the  Bar  during  the 
argument,  and,  I  think,  not  irrelevantly,  it  will  not,  probably, 
be  quite  a  waste  of  time  to  pause  awhile  upon  that  particular 
subject. 

The  decision  of  the  House  of  Lords,  in  Donaldson  v.  Beckei{t), 
was  not  inconsistent  with  the  answer  of  the  majority  of  the  Judges 
to  the  first  question-  put  to  them  in  that  case ;  namely,  "  Whether 
at  common  law  an  author  of  any  book  or  literary  composition  had 
the  sole  right  of  first  printing  and  publishing  the  same  for  sale, 
and  might  bring  an  action  against  any  person  who  printed, 
published,  and  sold  the  same  without  his  consent?"  which  was  in 
the  affirmative,  and  is,  I  believe,  generally  or  universally  agreed  to 
be  correct. 

There  were  earlier  as  there  have  been  later  authorities  to  the 
same  effect. 

In  Tonson  v.  Walker,  which  was  in  1762,  the  point  seems  treated 
as  clear.  Lord  Habdwicke,  in  a  repo.rt  of  it  given  by  Mr.  Swanston, 
saying,  with  reference  to  *^  cases  *of  pirating  copies  from  unpub- 
lished books,"  "  they  were  never  made  publici  juris,  but  are  as 
much  the  author's  as  anything  else  in  his  closet.  Such  are  &e 
cases  of  Mr.  Webb,  Mr.  Forrester,  and  Dr.  Burnett's  treatise  De 
Statu  Mortuorum,  in  Lord  Macclesfield's  time." 

Lord  Eldon,  too,  had  often  occasion  to  recognise  the  doctrine. 
In  Southey  v.  Sherwood  (s),  he  said,  "If  this  publication  is  an 
innocent  one,  I  apprehend  that  I  am  authorised  by  decided  cases 
to  say,  that,  whether  the  author  did  or  did  not  intend  to  make  a 


(1)  19  B.  B.  87  (2  Swanst.  402). 

(2)  4  Burr.  2408;  2  Br.  P.  C.  129. 


(3)  2  Mer.  433. 
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profit  by  its  publication,  he  has  a  right  to  an  injunction  to  prevent 
any  other  person  from  publishing  it."  By  **  innocent,"  of  course, 
Lord  Eldon  means  such  in  its  contents  that  the  law  can,  for  civil 
purposes,  recognise  property  as  subsisting  in  it,  which,  in  the 
instance  of  atheistical  writings,  and  others  liable  to  similar 
considerations,  it  cannot  do. 

Nor  is  this  right  to  prevent  ''innocent"  writings  from  being 
published  without  the  consent  of  the  proprietor,  the  author, 
confined  to  those  instances  where  he  has  kept  them  in  a  state  of 
entire  privacy  and  secrecy  before  the  invasion  complained  of.  The 
right  is  not  lost  by  partial  and  limited  communications  not  made 
with  a  view  to  general  publication,  as  is  shown  by  several  cases, — 
that  on  Lord  Clarendon's  History,  and  others. 

Among  them  is  one,  I  think,  concerning  a  paper  written  by 
Mr.  Burke.  Macklin  v.  Richardson  (i)  is  strong  in  this  respect ; 
for  Macklin  had  allowed  his  popular  little  drama,  though  remaining 
in  manuscript,  to  be  played  several  times ;  and  to  that  decision 
neither  Coleman  v.  Wathen  (2),  nor  the  case  upon  "  Marino  Paliero," 
Murray  v.  EUiston  (8),  is  opposed. 

Even  Mr.  Justice  Yates  said,  in  Millar  v.  Taylor  (4),  *'  Most 
certainly  the  sole  proprietor  of  any  copy  may  determine  whether 
he  will  print  it  or  not.  If  any  person  *takes  it  to  the  press 
without  his  consent,  he  is  certainly  a  trespasser,  though  he  came 
by  it  by  legal  means,  as  by  loan  or  by  devolution ;  for  he  trans- 
gresses the  bounds  of  his  trust,  and  therefore  is  a  trespasser." 
And  again,  ''  Every  man  has  a  right  to  keep  his  own  sentiments,  if 
he  pleases.  He  has  certainly  a  right  to  judge  whether  he  will 
make  them  public  or  commit  them  only  to  the  sight  of  his  friends. 
In  that  state  the  manuscript  is,  in  every  sense,  his  peculiar 
property ;  and  no  man  can  take  it  from  him,  or  make  any  use  of  it 
which  he  has  not  authorised,  without  being  guilty  of  a  violation  of 
his  property." 

Now,  this  protection,  by  the  common  law,  of  literary  compositions 
that  have  never  been,  with  the  consent  of  the  author,  the  owner, 
generally  published,  cannot,  I  apprehend,  be  evaded  by  a  translation 
(the  case  respecting  Dr.  Burnett's  treatise,  mentioned  by  Lord  Habd- 
wiCKE,  was,  unless  I  mistake,  upon  a  translation),  by  an  abridgment, 
a  summary,  or  even  a  review ;  for  a  review  professes  to  treat  of  the 
general  character  of  the  work  reviewed,  to  analyse  or  dissect  it,  and 
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to  show  from  the  contents  some  reason  for  the  praise  or  dispraise 
which  it  may  be  the  particular  critic's  task  to  disseminate. 

A  work  lawfally  published,  in  the  popular  sense  of  the  term, 
stands  in  this  respect,  I  conceive,  differently  from  a  work  which  has 
never  been  in  that  situation.  The  former  may  be  liable  to  be 
translated,  abridged,  analysed,  exhibited  in  morsels,  complimented, 
and  otherwise  treated,  in  a  manner  that  the  latter  is  not. 

Suppose,  however,  instead  of  a  translation,  an  abridgment  or  a 
review,  the  case  of  a  catalogue ;  suppose  a  man  to  have  composed  a 
variety  of  literary  works  ("innocent,"  to  use  Lord  £ldon*s 
expression),  which  he  has  never  printed  or  published,  or  lost  the 
right  to  prohibit  from  being  published ;  suppose  a  knowledge  of 
them  unduly  obtained  by  some  unscrupulous  person,  who  prints 
with  a  view  to  circulation  a  descriptive  catalogue,  or  even  a  mere 
*list  of  the  manuscripts,  without  authority  or  consent,  does  the  law 
allow  this?  I  hope  and  believe  not.  The  same  principles  that 
prevent  more  candid  piracy  must,  I  conceive,  govern  such  a  case 
also. 

By  publishing  of  a  man  that  he  has  written  to  particular  persons, 
or  on  particular  subjects,  he  may  be  exposed,  not  merely  to 
sarcasm,  he  may  be  ruined.  There  may  be  in  his  possession 
returned  letters  that  he  had  written  to  former  correspondents,  with 
whom  to  have  had  relations,  however  harmlessly,  may  not  in  after 
life  be  a  recommendation,  or  his  writings  may  be  otherwise  of  a  kind 
squaring  in  no  sort  with  his  outward  habits  and  worldly  position. 
There  are  callings,  even  now,  in  which,  to  be  convicted  of  literature, 
is  dangerous,  though  the  danger  is  sometimes  escaped. 

Again,  the  manuscripts  may  be  those  of  a  man  on  account  of 
whose  name  alone  a  mere  list  would  be  matter  of  general  curiosity. 
How  many  persons  could  be  mentioned,  a  catalogue  of  whose 
unpublished  writings  would,  during  their  lives  or  afterwards, 
command  a  ready  sale. 

The  question,  however,  does  not  turn  upon  the  form  or  amount  of 
mischief  or  advantage,  loss  or  gain.  The  author  of  manuscripts, 
whether  he  is  famous  or  obscure,  low  or  high,  has  a  right  to  say  of 
them,  if  innocent,  that,  whether  interesting  or  dull,  light  or  heavy, 
saleable  or  unsaleable,  they  shall  not,  without  his  consent,  be 
published ;  and  I  think,  as  I  have  said,  that  to  use  a  dishonest 
knowledge  of  them  for  the  purpose  of  composing  and  publishing, 
and  so  to  compose  and  publish  a  catalogue  of  them,  amounts  to  a 
publication  of  them  within  the  principle  of  the  rule. 
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Assuming  the  law  to  be  so,  what  is  its  foandation  in  this  respect  ? 
It  is  not,  I  conceive,  referable  to  any  consideration  peculiarly 
literary.  Those  with  whom  our  common  law  originated  had  not 
probably  among  their  many  merits  that  of  being  patrons  of  letters ; 
but  they  knew  the  *duty  and  necessity  of  protecting  property,  and 
with  that  general  object  laid  down  rules  providently  expansive, — 
rules  capable  of  adapting  themselves  to  the  various  forms  and 
modes  of  property  which  peace  and  cultivation  might  discover  and 
introduce. 

The  produce  of  mental  labour,  thoughts  and  sentiments  recorded 
and  preserved  by  writing,  became,  as  knowledge  went  onward  and 
spread,  and  the  culture  of  man's  understanding  advanced,  a  kind 
of  property  impossible  to  disregard,  and  the  interference  of  modern 
legislation  upon  the  subject,  by  the  stat.  8  Anne,  professing  by  its 
title  to  be  ''  For  the  encouragement  of  learning,*'  and  using  the 
words  "  taken  the  liberty,"  in  the  preamble,  whether  it  operated  in 
augmentation  or  diminution  of  the  private  rights  of  authors,  having 
left  them  to  some  extent  untouched,  it  was  found  that  the  common 
law,  in  providing  for  the  protection  of  property,  provided  for  their 
security,  at  least  before  general  publication  by  the  writer's  consent. 

The  species  or  kind  of  the  thing  in  which  property  was  claimed, 
had,  of  course,  to  be  particularly  considered,  in  considering  the 
question  whether  a  right  in  it  was  invaded,  and  how  invasion 
should,  in  the  particular  case,  be  prevented  or  redressed ;  and  this 
class  of  property,  by  nature  not  corporeal  at  all,  or  not  exclusively 
corporeal,  required  to  be  defended  against  incorporeal  attacks,  and 
not  at  all  or  not  exclusively  against  bodily  assaults. 

Upon  the  principle,  therefore,  of  protecting  property,  it  is  that 
the  common  law,  in  cases  not  aided  nor  prejudiced  by  statute, 
shelters  the  privacy  and  seclusion  of  thoughts  and  sentiments 
committed  to  writing,  and  desired  by  the  author  to  remain  not 
generally  known.  This  has  been  in  effect  often  judicially  declared, 
nor  by  any  Judge  more  distinctly  than  by  Lord  Eldon,  upon 
several  occasions.  In  particular  in  Mr.  Southey's  case  (i)  he  said, 
''  It  is  to  prevent  *the  use  of  that  which  is  the  exclusive  property  of 
another  that  an  injunction  is  granted."  And  again,  ''  I  have 
examined  the  cases  that  I  have  been  able  to  meet  with,  containing 
precedents  for  injunctions  of  this  nature,  and  I  find  that  they  all 
proceed  upon  the  ground  of  a  title  to  the  property  in  the  plaintiff." 

Such  then  being,  as  I  believe,  the  nature  and  foundation  of  the 

(1)  Southey  V.  Sherwood,  2  Mer.  436. 
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common  law  as  to  manascripts,  independently  of  Parliamentary 
additions  and  subtractions,  its  operation  cannot  of  necessity  be 
confined  to  literary  subjects.  That  would  be  to  limit  the  rale  by 
the  example.  Wherever  the  produce  of  labour  is  liable  to  inyasbn 
in  an  analogous  manner,  there  must,  I  suppose,  be  a  title  to 
analogous  protection  or  redress. 

To  consider,  then,  the  case  of  mechanical  works,  or  works  of 
art,  executed  by  a  man  for  his  private  amusement  or  private  use ; 
whatever  protection  these,  or  some  of  these,  may  have  by  Act  of 
Parliament,  they  are  not,  I  apprehend,  deserted  by  the  common 
law. 

The  principles  and  rules  which  it  applies  to  literary  compositions 
in  manuscript,  must  I  conceive  be,  to  a  considerable  extent  at  least, 
applicable  to  these  also.  Mr.  Justice  Yatbs,  in  MiUary.  Taylor  (i), 
said,  that  an  author's  case  was  exactly  similar  to  that  of  an 
inventor  of  anew  mechanical  machine ;  that  both  original  inventions 
stood  upon  the  same  footing  in  point  of  property,  whether  the  case 
were  mechanical  or  literary,  whether  an  epic  poem  or  an  orrery ; 
that  the  immorality  of  pirating  another  man's  invention  was  as  great 
as  that  of  purloining  his  ideas.  Property  in  mechanical  works  or 
works  of  art,  executed  by  a  man  for  his  own  amusement,  instmction, 
or  use,  is  allowed  to  subsist  certainly,  and  may,  before  publication 
by  him,  be  invaded,  not  merely  by  copying,  but  by  description  or 
by  catalogue,  as  it  appears  to  me.  A  catalogue  of  *such  works  may 
in  itself  be  valuable.  It  may  also  as  effectually  show  the  bent  and 
turn  of  the  mind,  the  feelings  and  taste  of  the  artist,  especially  if 
not  professional,  as  a  list  of  his  papers.  The  portfolio  or  the 
studio  may  declare  as  much  as  the  writing  table.  A  man  may 
employ  himself  in  private,  in  a  manner  very  harmless,  bat  which, 
disclosed  to  society,  may  destroy  the  comfort  of  his  life,  or  even  his 
success  in  it.  Every  one,  however,  has  a  right,  I  apprehend,  to 
say  that  the  produce  of  his  private  hours  is  not  more  liable  to 
publication  without  his  consent,  because  the  publication  most  be 
creditable  or  advantageous  to  him,  than  it  would  be  in  opposite 
circumstances. 

Addressing  the  attention  specifically  to  the  particular  instance 
before  the  Court,  we  cannot  but  see  that  the  etchings  executed  by 
the  plaintiff  and  his  Consort  for  their  private  use,  the  produce  of 
their  labour,  and  belonging  to  themselves,  they  were  entitled  to 
retain  in  a  state  of  privacy,  to  withhold  from  publication.     That 

(1)  4  Burr.  2303. 
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right,  I  think  it  equally  clear,  was  not  lost  by  the  limited  communi- 
cations which  they  appear  to  have  made>  nor  confined  to  prohibiting 
the  taking  of  impressions,  without  or  beyond  their  consent,  from  the 
plates  their  undoubted  property.  It  extended  also,  I  conceive,  to  the 
prevention  of  persons  unduly  obtaining  a  knowledge  of  the  subjects 
of  the  plates,  from  publishing  (at  least  by  printing  or  writing,) 
though  not  by  copy  or  resemblance,  a  description  of  them,  whether 
more  or  less  limited  or  summary,  whether  in  the  form  of  a  catalogue 
or  otherwise. 

Bat  I  am  satisfied,  I  repeat,  that  the  means  of  composing  and 
foming  the  catalogue  in  question  must,  upon  the  materials  now 
before  the  Court,  be  taken  to  have  been  obtained  unduly,  that  is, 
without  the  consent  of  the  plaintiff,  without  that  of  his  Consort,  and 
without  any  right,  moral,  equitable,  or  legal.  Can  I  then  deny  it  to 
be  an  interference  with  another's  property  ?    I  think  not. 

The  defendant  appears  to  have  been  seeking  to  *make  use,  for  his 
own  purposes,  of  what  does  not  belong  to  him.  That  the  object  of 
printing  and  publishing  the  catalogue  was  money,  was  gain,  no 
man,  of  course,  can  doubt ;  and  that  it  would  be  very  saleable ; 
that,  were  copies  of  it  to  be  multiplied,  edition  after  edition  would 
find  ready  purchasers  (with  or  without  the  superfluous  bait  of  the 
copied  aatograph)  is  highly  probable,  for  reasons  sufficiently 
obvious,  I  do  not  say,  on  account  of  the  gentle  address  or  graceful 
indirectness  of  the  compliments,  or  the  service  to  history  of  the 
memoirs,  (those  are  merely  the  garnish,)  but  on  account  of  the  solid 
and  substantial  part  of  the  publication,  the  simple  catalogue. 

What,  however,  can  be  the  defendant's  right,  or  that  of  any 
person  but  the  owners  of  the  plates,  to  this  benefit  ?  It  is  for  them 
to  use,  or  bestow,  or  withhold,  nor  can  a  stranger  be  allowed  to  say 
that  they  do  not  want  it.  They  alone  are  entitled  to  decide 
whether,  and  when,  and  how,  and  for  whose  advantage  their 
property  shall  be  made  use  of. 

I  think,  therefore,  not  only  that  the  defendant  here  is  unlawfully 
invading  the  plaintiff's  right,  but  also  that  the  invasion  is  of  such  a 
kind  and  affects  such  property  as  to  entitle  the  plaintiff  to  the 
preventive  remedy  of  an  injunction ;  and  if  not  the  more,  yet, 
certainly,  not  the  less,  because  it  is  an  intrusion,  an  unbecoming 
and  unseemly  intrusion,  an  intrusion  not  alone  in  breach  of  con- 
ventional rules,  but  offensive  to  that  inbred  sense  of  propriety 
natural  to  every  man,  if  intrusion,  indeed,  fitly  describes  a  sordid 
spying  into  the  privacy  of  domestic  life,  into  the  home  (a  word 
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hitherto  sacred  among  us),  the  home  of  a  family  whose  life  and 
condact  form  an  acknowledged  title,  though  not  their  only 
unquestionable  title,  to  the  most  marked  respect  in  this  country. 

To  relax  the  restraint  that  has  been  imposed  on  the  defendant  is, 
consequently,  what  I  am  not  now  at  least  prepared  to  do. 

It  is  another  question,  whether,  as  a  condition  of  the  continuance, 
he  is  or  is  not  entitled  to  reqiiire,  that,  at  this  stage  of  the  cause,  a 
case  shall  be  directed  for  the  opinion  of  a  court  of  law,  or  an  action 
be  brought  against  him. 

It  has,  indeed,  been  more  usual  perhaps  of  late  years  than 
formerly,  and  is  often  just  when  an  injunction  has  been  granted 
without  notice,  for  the  purpose  and  on  the  ground  of  protecting  a 
merely  legal  right  (on  which  footing  alone  I  have  been  treating  this 
matter),  to  take  such  a  course  upon  an  interlocutory  application  to 
dissolve  it,  where,  at  least,  there  is  doubt  or  difficulty  as  to  law  or 
fact,  but  not  sufficient  at  once  to  displace  the  injunction. 

I  think  it,  therefore,  as  well  to  address  myself  to  some  views  of 
this  application  that  hitherto  I  have  scarcely  alluded  to.  Among 
the  amendments  of  the  bill  that  have  been  mentioned  was  a  charge 
that  some  of  the  impressions  in  question  were  produced  thas: 
namely,  that  certain  of  the  plates  were  given  to  Mr.  Brown,  for  the 
purpose  of  printing  certain  impressions  of  them  for  the  plaintiff's 
Consort  and  the  plaintiff,  and  that  Mr.  Brown  employed  thereon 
one  Middleton,  who,  without  Mr.  Brown's  consent  or  knowledge, 
and  in  violation  of  the  confidence  reposed  in  him,  took  impr^sions 
of  them  for  himself,  and  that  Jasper  Tomsett  Judge  had  bought  or 
in  some  manner  obtained  the  same  from  Middleton.  This  charge 
having,  as  I  have  said,  been  introduced  after  the  first  injunction,  is 
not  verified  by  either  of  the  affidavits  of  October,  but  must  have 
been  under  the  eyes  of  the  publisher  and  his  solicitor  and  counsel, 
while  the  answer  was  in  preparation ;  and  it  is  to  be  observed,  that 
the  answer,  though  mentioning  more  than  once  the  name  of 
Middleton,  contains  no  denial,  though,  I  assume  also,  no  admission, 
that  any  person  so  called  was  or  had  been  in  Mr.  Brown's  service 
or  employment. 

The  motion,  however,  was  conducted  before  me  in  such  *a 
manner  that,  until  the  reply  had  commenced  and  made  some  pro- 
gress, I  was  under  the  persuasion,  and  I  think  reasonably,  if  not 
necessarily,  that  the  alleged  fact  of  Middleton,  the  person  from 
whom  Jasper  Tomsett  Judge  obtained  the  sixty-three  or  sixty-foor 
impressions  in  question,  having  been  a  workman  in  Mr.  Brown*a 
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employment,  was  agreed  on  each  side  to  be  in  evidence,  or  to 
be  true.  In  the  reply,  however,  the  leading  counsel  for  the 
defendant,  the  publisher,  said  that  he  disputed,  and  that  it  had 
never  been  intended  to  admit  on  his  part,  that  any  person  called 
Middleton  was  or  had  been  in  Mr.  Brown's  employment.  This 
produced  a  discussion  at  the  Bar,  in  which  the  plaintiff's  counsel 
contended,  that  the  denied  concession  had  been  made  by  the 
counsel  opposed  to  them;  that  the  fact  disputed  was,  however, 
proved  by  some  or  one  of  the  affidavits  of  November ;  that  notice 
had  been  given  of  reading  those  affidavits,  and  that  they  were 
admissible,  at  least  on  this  point.  The  plaintiff's  counsel  also 
adverted  to  the  circumstance  that,  on  the  12th  of  December  (the  day 
before  the  hearing  of  the  motion  began)  an  affidavit  was  filed  on 
the  publisher's  part,  though  his  counsel  did  not  make  use  of  it.  I 
was  of  opinion  that  a  notice,  expressed  in  terms  sufficiently  clear, 
had  not  been  given  of  reading  either  of  the  affidavits  of  November 
(whether  on  a  sufficient  notice  either  of  them  could  or  could  not 
have  been  allowed  for  any  purpose  to  be  read),  though,  that  the 
notice  served  had  been  intended  by  the  plaintiff's  solicitors  to  extend 
to  those  affidavits,  I  had  little  or  no  doubt,  nor  was  I  quite  satisfied 
that  the  other  solicitor  had  not  so  understood  it  likewise.  The 
plaintiff's  counsel  then  asked  that  the  hearing  of  the  motion  should 
be  stopped  and  adjourned,  in  order  to  enable  a  fresh  notice  of  read- 
ing to  be  given,  and  to  have  the  case  argued  unambiguously  on  that 
footing.  To  this  I  should  have  acceded  if  the  publisher's  counsel 
had  not  objected ;  but  as  they  did  object,  I  declined  to  consent,  and 
the  plaintiff's  counsel  not  desiring  to  make  any  further  ^observa- 
tions  on  the  actual  case,  the  reply  was  continued,  and  the 
argument  concluded  with  the  bill  as  amended,  the  affidavits  of 
October,  the  catalogue,  and  the  answer^  as  the  only  materials. 

Now,  in  this  I  was  at  least  strict  enough  ;  but  it  was  not  only  a 
question  of  dissolving  or  varying,  at  a  defendant's  instance,  an 
injunction  obtained  against  him  without  notice,  on  which  occasions 
the  Court  is  generally  strict  with  plaintiffs ;  it  was  also  one  repre- 
sented by  the  defendant's  answer,  and  by  his  counsel,  as  affecting 
his  reputation ;  and  if  they  thought  advantageous  the  course  that 
they  elected  thus  for  him,  it  was,  as  it  seemed  to  me,  just  to  allow 
the  matter  to  proceed  in  its  actual  state. 

Now,  bad  it  appeared  before  the  Court  on  this  occasion,  that  the 
person  called  Middleton  in  the  answer  had  been  in  Mr.  Brown's 
employment,  and  that  it  was  a  correct  inference  from  the  facts  in 
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evidence,  that  he  had  availed   himself  of   that   employment  to 
obtain  improperly  the  impressions  which  were  acquired  from  him 
by  Mr.  Jasper  Tomsett  Judge,  I  should  not  have  had  the  least 
hesitation  in  saying  that,  the  motion  being  refused,  it  would  not  be 
right  to  resort,  at  this  stage  of  the  suit,  if  at  any,  to  a  jury  or  to  a 
court  of  law ;  for  not  only,  as  Lord  Tbntebden  said  in  Murray  v. 
Heath  (i),  is  an  engraver,  having  contracted  to  engrave  a  plate,  and 
to  appropriate  the  prints  taken  from  it  to  the  use  of  another,  liable 
at  common  law  (independently  of  any  Act  of  Parliament)  to  an 
action  for  the  breach    of    that    contract,  but    the    conduct    of 
Mr.  Brown,  if  he  had  taken  from  the  plates  impressions  beyond  his 
order  or  commission,  and  retained  them  without  authority,  nor  less 
the  conduct  of  Middleton,  if  he,  being  in  Brown's  service,  had,  by  a 
double  infidelity,  been  guilty  of  so  acting,  must  have  been  con- 
sidered, in  the  language  of  the  bill,  a  violation  of  confidence,  or,  in 
more  homebred  and  pithy  words,  *a  breach  of  trust,  and  that  not 
in  a  technical  sense  merely.    The  phrase  is  not  always  used  by 
lawyers  in  a  sense  peculiar  to  themselves.    They  and  the  rest  of 
the  world  sometimes  agree  in  thus  describing  a  transaction,  and 
when  it  happens  so, — when  popularly  as  well  as  legally  a  transac- 
tion is  called  a  breach  of  trust, — we  may  be  assured  that  it  is  not 
one  to  boast  of. 

Certainly,  the  accusation  brought  against  Middleton  by  the  bill  is, 
if  true,  disgraceful  to  him,  and,  if  he  had  tempters  or  accomplices, 
to  them  likewise,  the  more  so  in  his  instance,  since  meanness  and 
treachery  are  as  little  the  characteristics  of  the  class  of  workmen  in 
this  country  as  of  any  class  in  it ;  and  the  more  so  with  regard  to 
a  tempter  or  an  accomplice,  if  there  was  any,  because  the  workman 
was  probably  the  poorer  and  less  educated  man. 

It  might,  therefore,  have  been  more  satisfactory  had  Mr.  Middle- 
ton,  or  Mr.  Jasper  Tomsett  Judge,  or  each  of  them,  been  a 
deposing  witness  for  the  publisher  on  this  occasion ;  nor  has  a 
single  reason  for  the  absence  of  any  such  affidavit  suggested  itself 
to  my  mind  or  been  suggested  to  me,  which  is  not  unfavourable  to 
his  contention,  except  (if  it  is  an  exception),  this :  that  he  had  a 
right  so  to  construct  and  conduct  his  case  upon  the  motion  as  to 
render  the  introduction  of  a  fifth  affidavit  on  the  plaintiff's  part 
difficult  or  impossible. 

But  whoever  and  whatever  Middleton  was,  howsoever  he  may 
have  conducted  himself,  he  did  not,  in  my  opinion,  I  repeat,  oonfer 
(1)  36  B.  B.  460  (1  B.  ft  Ad.  804). 
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a  better  right  than  he  had  himself  on  Jasper  Tomsett  Judge,  nor 
did  Jasper  Tomsett  Judge  confer  a  better  right  than  he  had  on  the 
publisher. 

And  if  Middleton  was  Brown's  servant  or  workman,  and  guilty  of 
the  breach  of  trust  charged  by  the  bill,  that  must,  I  apprehend, 
make  this  suit  something  more  than  a  suit  for  protecting  a  right 
merely  legal.  It  would  be,  for  every  substantial  purpose  of  the 
cause,  exactly  as  if  Mr.  Brown  had  given  the  impressions  to  the 
defendant  the  publisher. 

He  has,  however,  certainly,  I  think,  a  right  to  say,  for  the 
purposes  of  this  motion,  that  such  a  breach  of  trust  is  not  proved. 
But  he  cannot,  in  my  opinion,  maintain  that  his  mode  of  dealing 
with  the  case,  both  in  the  answer  and  upon  the  motion,  has 
not  been  sufficient  to  raise  a  judicial  suspicion  that  it  is  prove- 
able;  nor  do  I  think  that  suspicion  proper  to  be  disregarded 
in  considering  whether  a  court  of  law  shall  or  shall  not  now  be 
resorted  to. 

But,  were  it  to  be  disregarded,  I  should  still  not  think  the  facts 
known  with  sufficient  fulness  to  render  the  sending  a  case  to  law  at 
present  prudent,  and  should  think  an  action  now  at  least  of  doubtful 
utility,  without  admissions,  the  nature  and  extent  of  which  could 
not  probably  at  present  be  well  defined  or  well  ascertained. 

These  considerations,  however,  are  not  all.  The  catalogue 
professes  to  be  connected  with  a  public  exhibition  of  the  works 
of  art  described  in  it,  and  to  be  for  the  purpose  of  that  exhibition. 
But  the  exhibition  has  not  taken  place,  is,  according  to  the  answer, 
not  to  take  place,  and  is,  by  the  unquestioned  part  of  the  injunction, 
prohibited  from  taking  place.  The  answer,  saying  too,  that  there 
have  been  printed  only  fifty-one  copies  of  the  pamphlet,  (the  total 
selling  price  of  which,  at  his  own  rate,  would  be  at  the  utmost 
12.  58.  6d.,)  adds,  that  he  has  parted  with  several  of  them,  and  that 
the  type,  moreover,  has  been  broken  up.  He  has  also  the  benefit 
of  the  undertaking  given  to  this  Court  in  October,  that  has  been 
already  mentioned. 

If,  then,  it  is  right  to  refuse  the  motion,  as  I  have  upon  my  view 
of  the  actual  evidence  and  the  law  stated  my  opinion  to  be,  can  it 
on  the  whole  be  useful  or  justifiable  to  require  the  plaintiff  to  go  at 
the  present  time  and  stage  into  another  Court?  In  my  judgment 
not.  To  do  so  would,  I  think,  be  less  than  justice  to  him,  and 
more,  if  not  less  than  justice,  to  the  defendant  the  publisher. 

The  order,  therefore,  that  I  make  is,  to  refuse  the  motion  without 
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prejudice  to  any  question  in  the  cause,  and  *yfhh  a  reservation  of 
the  costs,  the  plaintiff  and  Mr.  White  his  solicitor  continuing 
the  undertaking  already  given,  and  giving  also  an  undertaking 
either  to  speed  the  cause,  (in  the  language  of  Lord  Habdwickb'b 
order  in  Tonson  v.  Walker  (i)),  or  to  prosecute  it  with  diligence. 
There  may  be  liberty  to  apply. 

The  motion  in  the  accompanying  suit  was  treated  at  the  Bar  by 
the  publisher's  counsel,  and  I  think  also  by  the  plaintiff's  counsel, 
as  one  that  must  be  dealt  with  as  this,  and  abide  the  same  result. 
The  same  order,  consequently,  in  substance  must  be  made  upon  that, 
but  omitting,  as  it  ought  I  suppose  to  omit,  any  mention  of  costs. 

I  do  not  see  why  both  suits  should  not  be  ready  to  be  heard 
in  Trinity  Term  next,  or  sooner.  And,  from  their  nature,  the  Court 
will  probably  be  disposed  to  hear  them  whenever  ready. 

This  order  was  affirmed  on  appeal,  [as  reported  in  1  Mac. 
ic  G.  25,  where  the  judgment  of  the  Lord  Chamobllor  is  reported 
as  follows,  commencing  at  p.  40 :] 

'eb,  8.       The  Lord  Chanoellor  : 

:ac.  &  G.  The  importance  which  has  been  attached  to  this  case,  arises 
^  entirely  from  the  exalted  station  of  the  plaintiff,  and  cannot 
be  referred  to  any  difficulty  in  the  case  itself;  the  precise 
facts  may  not  have  occurred  before,  but  those  facts  so  clearly 
fall  within  established  principles,  that  the  application  of  them 
is  not  attended  with  any  difficulty.  The  right  of  the  plaintiff 
to  an  injunction  restraining  the  defendant  from  exhibiting,  copying, 
or  in  any  manner  publishing  or  parting  with,  or  disposing  of  any 
of  the  etchings  in  question,  is  perfectly  clear  from  the  facts  of  the 
case,  and  is  not  now  disputed  by  the  defendant;  and  the  only 
question  I  have  to  decide  is  whether,  this  right  being  so  established 
and  admitted,  the  defendant  is  to  be  permitted  to  publish  the 
catalogue  in  question,  in  which  he  announces  his  intention  of 
exhibiting  the  etchings  which  he  is  so  restrained  from  doing, 
and  in  which  he  announces  to  the  public  that  every  purchaser 
of  the  catalogue  will  be  presented  (by  permission)  with  Skfac'simile 
of  the  autograph  of  either  her  Majesty  or  of  the  Prince,  engraved 
from  the  original,  the  selection  being  left  to  the  purchaser.  Now, 
as  permission  so  to  accompany  each  catalogue  sold,  necessarily 
implies  permission  to  sell  the  catalogue  itself,  the  case  is  complete 
of  an  intention  to  sell  under  a  false  representation,  that  the  whole 

(1)  3  Swanit.  081. 
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transaction  is  not  only  with  the  knowledge,  but  with  the  approbation 
of  the  plaintiffs ;  a  falsehood  which  could  only  have  been  resorted 
to  for  the  purpose  of  imposing  upon  the  public.  Now,  as  all  manu- 
facturers are,  as  a  matter  of  course,  restrained  from  selling  their 
goods  under  similar  misrepresentation,  tending  to  impose  upon  the 
public,  and  to  prejudice  others,  it  seems  singular  that  this  Court 
should  be  asked  to  dissolve  the  injunction  which  prevents  the 
defendant  from  selling  or  ^publishing  this  catalogue.  It  is  true,  [  *4i  ] 
however,  that  as  the  injunction  extends  to  restrain  the  defendant 
from  publishing  any  work  bbing  or  pretending  to  be  a  catalogue  of 
the  etchings,  it  is  to  be  considered  whether  under  the  circumstances 
the  defendant  has  any  right  so  to  do,  and  in  considering  this,  I 
shall  not  regard  the  fact  that  this  defendant  submits  to  the  injunc- 
tion against  exhibiting,  publishing,  or  parting  with  the  etchings 
described  in  the  catalogue,  and  that  the  other  defendant  Judge,  the 
author  and  compiler  and  joint  proprietor  with  defendant  of  the 
catalogue,  as  the  defendant  states  in  his  answer,  is  subject  to 
the  whole  of  the  injunction  from  part  of  which  the  defendant 
asks  to  be  relieved.  Let  it  be  supposed  that  an  injunction  were 
now  asked  for  in  the  terms  of  the  injunction  sought  to  be  dissolved. 
The  case  would  stand  thus.  The  affidavits  filed  before  the  answer 
show  that  the  etchings  in  question  were  the  work  of  the  plaintiff, 
and  retained  as  his  private  property,  not  published  or  intended  for 
publication,  some  of  them  only  having  been  given  to  private 
friends ;  that  the  collection  described  in  the  catalogue  could  only 
have  been  formed  by  impressions  surreptitiously  and  improperly 
obtained ;  that  the  catalogue,  and  the  descriptive  and  other  remarks 
therein  contained,  could  not  have  been  compiled  or  made,  except  by 
means  of  the  possession  of  the  several  impressions  of  the  said 
etchings  so  surreptitiously  obtained  as  aforesaid  ;  and  by  the 
last  affidavit  of  Mr.  White,  a  fact  was  made  known  to  the 
defendant,  that  upon  one  occasion  some  of  the  plates  were  sent 
to  a  Mr.  Brown,  a  printer  at  Windsor,  for  the  purpose  of  having 
some  impressions  taken  for  private  use,  and  that  the  plates  and 
all  the  impressions  so  ordered  were  returned  by  Mr.  Brown.  The 
answer  does  not  in  any  manner  question,  qualify,  or  vary  the  case 
so  made,  but  simply  states  that  the  defendant  did  not  know  or 
believe  that  the  copies  had  been  improperly  ^obtained,  and  that  [  *42  ] 
Judge,  who  was  in  possession  of  them,  did,  as  defendant  believes, 
purchase  them  of  one  Middleton,  but  states  nothing  as  to  how 
Middleton  obtained  them,  and  says  nothing  as  to  Brown,  so  called 
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to  his  attention  by  Mr.  White's  affidavit;  the  resalt  is  that  the  case 
stated  in  the  affidavit  is  not  met  by  the  answer,  and  the  answer  does 
not  set  up  any  title  adverse  to  the  case  so  made ;  but  in  this  state 
of  things  the  defendant  insists  that  he  is  entitled  to  publish  a 
catalogue  of  the  etchings,  that  is  to  say,  to  publish  a  description  or 
list  of  works  or  compositions  of  another,  made  and  kept  for  the 
private  use  of  that  other,  the  publication  of  which  was  never 
authorised,  and  the  possession  of  copies  of  which  could  only 
have  been  obtained  by  surreptitious  and  improper  means.  It 
was  said  by  one  of  the  learned  counsel  for  the  defendant,  that 
the  injunction  must  rest  upon  the  ground  of  property  or  breach 
of  trust ;  both  appear  to  me  to  exist.  The  property  of  an  author  or 
composer  of  any  work,  whether  of  literature,  art,  or  science,  in  such 
work  unpublished  and  kept  for  his  private  use  or  pleasure,  cannot 
be  disputed,  after  the  many  decisions  in  which  that  proposition  has 
been  affirmed  or  assumed.  I  say  assumed,  because  in  most  of  the 
cases  which  have  been  decided,  the  question  was  not  as  to  the 
original  right  of  the  author,  but  whether  what  had  taken  place 
did  not  amount  to  a  waiver  of  such  right;  as  in  the  case  of 
letters,  how  far  the  sending  the  letter;  in  the  case  of  dramatic 
compositions,  how  far  the  permitting  performances;  and  in  the 
case  of  Mr.  Ahernethy's  lectures,  how  far  the  oral  delivery  of 
the  lecture,  had  deprived  the  author  of  any  part  of  his  original 
right  and  property;  questions  which  could  not  have  arisen,  if 
there  had  not  been  such  original  right  or  property.  It  would 
be  waste  of  time  to  refer  in  detail  to  the  cases  upon  this  subject.  If 
then  such  right  and  property  exist  in  the  author  of  such  works, 
it  must  *so  exist  exclusively  of  all  other  persons :  can  any  stranger 
have  any  right  or  title  to,  or  interest  in,  that  which  belongs 
exclusively  to  another,  and  yet  this  is  precisely  what  the  defendant 
claims,  although  by  a  strange  inconsistency  he  does  not  dispute  the 
general  proposition  as  to  the  plaintiff's  right  and  property,  for  he 
contends  that,  admitting  the  plaintiff's  right  and  property  in 
the  etchings  in  question,  and  as  incident  to  it,  the  right  to  pre- 
vent the  exhibition  or  publication  of  any  copies  of  them,  yet  he 
insists  that  some  person,  having  had  access  to  certain  copies, 
how  obtained  I  will  presently  consider,  and  having  from  such 
copies  composed  a  description  and  list  of  the  originals,  he,  the 
defendant,  is  entitled  to  publish  such  list  and  description;  that 
is,  that  he  is  entitled,  against  the  will  of  the  owner,  to  make 
such  use  of  his  exclusive  property.    It  being  admitted  that  the 
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defendant  could  not  publish  a  copy,  that  is  an  impression,  of  the 
etching,  how  in  principle  does  a  catalogue,  list,  or  description  differ? 
A  copy  or  impression  of  the  etching  would  only  be  a  means  of 
communicating  knowledge  and  information  of  tho  original,  and 
does  not  a  list  and  description  do  the  same?  The  means  are 
different,  but  the  object  and  effect  are  similar;  for,  in  both,  the 
object  and  effect  is  to  make  known  to  the  public  more  or  less 
of  the  unpublished  work  and  composition  of  the  author,  which  he 
is  entitled  to  keep  wholly  for  his  private  use  and  pleasure,  and  to 
withhold  altogether,  or  so  far  as  he  may  please,  from  the  knowledge 
of  others.  Cases  upon  abridgments,  translations,  extracts,  and 
criticisms  of  published  works,  have  no  reference  whatever  to  the 
present  question :  they  all  depend  upon  the  extent  of  right  under 
the  Acts  respecting  copyright,  and  have  no  analogy  to  the  exclusive 
rights  in  the  author  of  unpublished  compositions,  which  depend 
entirely  upon  the  common  law  right  of  property.  A  clerk  of 
Sir  John  Strange  having,  whilst  in  his  employ,  made  an  abridge- 
ment of  *8uch  of  his  MS.  cases  as  related  to  evidence,  was  restrained 
by  Lord  Hardwigke  in  1754,  from  publishing  it,  the  cases  being 
then  unpublished.  Upon  the  first  question,  therefore,  that  of 
property,  I  am  clearly  of  opinion  that  the  exclusive  right  and 
interest  of  the  plaintiff  in  the  composition  or  work  in  question 
being  established,  and  there  being  no  right  or  interest  whatever 
in  the  defendant,  the  plaintiff  is  entitled  to  the  injunction  of 
this  Court  to  protect  him  against  the  invasion  of  such  right 
and  interest  by  the  defendant,  which  the  publication  of  any 
catalogue  wouid  undoubtedly  be;  but  this  case  by  no  means 
depends  solely  upon  the  question  of  property,  for  a  breach  of 
trust,  confidence,  or  contract,  would  of  itself  entitle  the  plaintiff 
to  an  injunction.  The  plaintiff's  affidavits  state  the  private 
character  of  the  work  or  composition,  and  negative  any  licence 
or  authority  for  publication,  the  gifts  of  some  of  the  etchings  to 
private  friends  certainly  not  implying  any  such  licence  or  authority, 
and  state  distinctly  the  belief  of , the  plaintiff,  that  the  catalogue  and 
the  descriptive  and  other  remarks  therein  contained,  could  not 
have  been  compiled  or  made,  except  by  means  of  the  possession 
of  the  several  impressions  of  the  said  etchings  surreptitiously  and 
improperly  obtained.  To  this  case  no  answer  is  made,  the  defen- 
dant saying  only  that  he  did  not,  at  the  time,  believe  that  the 
etchings  had  been  improperly  obtained,  but  not  suggesting  any 
mode  by  which  they  could  have  been  properly  obtained,  so  as 
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to  entitle  the  possessor  to  use  them  for  publication.  If,  then,  these 
compositions  were  kept  private,  except  as  to  some  given  to  private 
friends  and  some  sent  to  Mr.  Brown  for  the  purpose  of  having 
certain  impressions  taken,  the  possession  of  the  defendant,  or  of  his 
intended  partner  Judge,  must  have  originated  in  a  breach  of  trust, 
confidence,  or  contract,  in  Brown  or  some  person  in  his  employ 
taking  more  impressions  than  were  ordered,   and  retaining  the 

*45  ]  *extra  number,  or  in  some  person  to  whom  copies  were  given,  which 
is  not  to  be  supposed,  but  which,  if  the  origin  of  the  possession  of 
the  defendant  or  Judge,  would  be  equally  a  breach  of  trust,  con- 
fidence, or  contract,  Duke  of  Queensben'y  v.  Shehbeare  (i) ;  and  upon 
the  evidence  on  behalf  of  the  plaintiff,  and  in  the  absence  of  any 
explanation  on  the  part  of  the  defendant,  I  am  bound  to  assume 
that  the  possession  of  the  etchings  by  the  defendant  or  Judge  has 
its  foundation  in  a  breach  of  trust,  confidence,  or  contract,  as 
Lord  Eldon  did  in  the  case  of  Mr.  Abemethy's  lectures  (2) ;  and 
upon  this  ground  also  I  think  the  plaintiff's  title  to  the  injunction 
sought  to  be  discharged,  fully  established.  The  observations  of 
Vice-Chancellor  Wioram  in  Tipping  v.  Clarke  (8)  are  applicable  to 
this  part  of  the  case.  He  says:  "Every  clerk  employed  in  a 
merchant's  counting-house  is  under  an  implied  contract  that  he 
will  not  make  public  that  which  he  learns  in  the  execution  of  his 
duty  as  clerk.  If  the  defendant  has  obtained  copies  of  books,  it 
would  very  probably  be  by  means  of  some  clerk  or  agent  of  the 
plaintiff ;  and  if  he  availed  himself  surreptitiously  of  the  information 
which  he  could  not  have  had  except  from  a  person  guilty  of  a  breach 
of  contract  in  communicating  it,  I  think  he  could  not  be  permitted 
to  avail  himself  of  that  breach  of  contract."  In  this  opinion  I  fully 
concur,  and  think  that  the  case  supposed  by  Sir  J.  Wigram  has 
actually  arisen,  or  must  from  the  evidence  be  assumed  to  have 
arisen  in  the  present,  and  that  the  consequence  must  be  what 
Sir  J.  Wioram  thought  would  follow.  Could  it  be  contended  that 
the  clerk,  though  not  justified  in  communicating  copies  of  the 
accounts,  might  yet  be  permitted  to  publish  the  substance  and 

*46  ]  effect  of  them  ?  In  that,  as  in  this  case,  the  matter  or  *thing  of 
which  the  party  has  obtained  knowledge,  being  the  exclusive  pro- 
perty of  the  owner,  he  has  a  right  to  the  interposition  of  this  Court 
to  prevent  any  use  being  made  of  it,  that  is  to  say,  he  is  entitled 
to  be  protected  in  the  exclusive  use  and  enjoyment  of  that  which  is 

(1)  2  Eden,  329.  (3)  62  R  K.  at  p.  151  (2  Hare,  393). 

(2)  26  E.  E.  237  (3  L.  J.  Ch.  209). 
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exclusively  his.  This  was  the  opinion  of  Lord  Eldon  expressed  in 
tlie  case  of  Hyatt  v.  Wilson  in  1820,  respecting  an  engraving  of 
George  the  Third  during  his  illness,  in  which,  according  to  a.  note 
with  which  I  have  been  favoured  by  Mr.  Cooper,  he  said,  "If  one 
of  the  late  King's  physicians  had  kept  a  diary  of  what  he  heard  and 
saw,  this  Court  would  not,  in  the  King's  lifetime,  have  permitted 
him  to  print  and  publish  it.**  The  case  of  Sir  J.  Strarufc's  MSS.  is 
applicable  upon  this  point  also. 

Some  minor  points  were  raised  at  the  Bar,  to  which  I  will  shortly 
advert.  It  was  contended,  that  there  ought  not  be  any  injunction, 
until  the  plaintiff  had  established  his  title  at  law  ;  and  cases  were 
referred  to,  in  which  it  was  supposed  that  I  had  laid  down  rules 
establishing  such  a  proposition.  The  cases  referred  to  were  cases 
in  which  the  equitable  jurisdiction  arose  from  some  legal  title,  and 
was  exercised  solely  for  the  purpose  of  protecting  the  party  in  the 
enjoyment  of  such  legal  title,  and  have  no  application  to  cases  in 
which  the  Court  exercises  an  original  and  independent  jurisdiction, 
not  for  the  protection  of  a  merely  legal  right,  but  to  prevent  what 
this  Court  considers  and  treats  as  a  wrong,  whether  arising  from 
a  violation  of  an  unquestionable  right,  or  from  a  breach  of  contract 
or  confidence,  as  in  the  present  case  and  the  case  of  Mr.Abemethy^s 
lectures ;  but  even  in  the  cases  so  referred  to,  I  have  always  held 
that  it  was  for  the  discretion  of  the  Court  to  consider,  whether  the 
defendant  might  not  suffer  greater  injury  from  an  improper  injunc- 
tion, than  *the  plaintiff  from  the  delay  in  granting  a  proper 
one.  In  the  present  case,  where  privacy  is  the  right  invaded, 
postponing  the  injunction  would  be  equivalent  to  denying  it 
altogether.  The  interposition  of  this  Court  in  these  cases,  does 
not  depend  upon  any  legal  right,  and  to  be  effectual,  it  must  be 
immediate.  It  was  then  observed  that  the  injunction  was  too 
extensive,  as  it  applied  'to  any  catalogue  of  the  etchings  in  the 
bill  mentioned,  and  that  the  plaintiff  had  shown  a  title  to  only 
some  of  the  etchings  there  mentioned.  If  the  defendant  had  any 
interest  in  this  matter,  the  objection  would  deserve  consideration  ; 
but  it  is  clear  that  he  has  none,  being  already  under  an  injunction 
as  to  all  those  etchings  to  which  the  plaintiff  has  not  shown  a 
title  in  this  cause,  so  that,  whilst  that  other  injunction  continues, 
he  would  derive  no  benefit  .whatever  from  any  alteration  in  the 
terms  of  the  injunction  in  this  cause;  and  if  any  such  alteration 
were  made,  it  would  not  affect  the  question  of  costs,  that  not 
being  the  object  of  the  motion,  which  must  be  refused  with  costs. 
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Both  causes  now  came  on  for  hearing,  evidence  having  been  gone 
into  on  the  part  of  the  plaintiff  and  the  Attorney-General,  and  being 
to  the  same  effect  as  the  affidavits  already  stated. 

The  defendant  J.  T.  Judge  had  obtained  an  order  to  defend  in 
formd  pauperis.  [His  answer  admitted  that  he  had  purchased  the 
impressions  from  Middleton  as  waste  or  spoiled  impressions,  and  he 
claimed  to  be  legally  entitled  to  retain  them.] 

The  Solicitor-General,  Mr.  Serjeant  Talfourd,  and  Mr.  W.  M. 
James,  for  the  plaintiff,  said,  that,  as  regarded  the  defendant  Strange, 
it  was  proposed  merely  to  take  a  decree  for  a  perpetual  injunction, 
and  not  to  ask  for  costs  against  him,  as  he  appeared  to  have  been 
possibly  misled  by  the  defendant  J.  T.  Judge,  and  to  have  acted 
inconsiderately  merely. 

Mr.  Russell  and  Mr.  Wan-en  consented  to  this  decree,  on  behalf 
of  the  defendant  Strange,  and  expressed  his  acknowledgments  for 
the  lenient  course  taken  towards  him. 


The  Solicitor 'General,  Mr.  Serjeant  Talfourd,  and  Mr.  W.  M. 
James,  for  the  plaintiff,  were  stopped  by  the  Court. 


Mr.  Sidney  Smith,  for  the  defendant  Jasper  Tomsett  *Judge. 

*  *  The  right  to  have  the  impressions  delivered  up  is  a  ques- 
tion for  the  jurisdiction  of  a  court  of  law,  and  not  for  this  Court ; 
there  is  no  instance  of  a  specific  chattel  being  ordered  to  be  delivered 
up,  where  the  right  of  property  is  in  dispute.  [He  cited  Colhum  v. 
Simms  (i).] 

Mr.  Messiier  appeared  for  the  Attorney-General  upon  the  bill, 
and  for  Prince  Albert  upon  the  information. 

The  Solicitor-General,  in  reply.     *     *     * 

The  Viob-Chancbllor  : 

The  course  which  has  been  taken  at  the  Bar  with  respect  to  the 
defendant  Mr.  Strange,  renders  it  unnecessary  for  me  to  observe 
upon  the  case  before  the  Court,  so  far  as  it  concerns  him  personally, 
on  the  present  occasion. 

The  manner  of  proceeding,  however,  which  has  been  selected  by 

(1)  62  B.  H.  225  (2  Hare,  5aa)« 
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the  defendant  Mr.  Judge,  prevents  me  from  being  silent  on  the 
subject  of  the  pleadings  and  the  evidence,  so  *far  as  they  relate  to 
him ;  although,  after  the  discussions  which  took  place  upon  the 
interlocutory  applications  in  this  case  with  respect  to  the  substance 
of  the  suit,  it  would  probably  be  not  fit  to  enter  again  much  into 
detail  as  to  matters  of  fact  or  of  law ;  since  not  only  are  all  the 
circumstances  upon  my  belief  of  which  I  continued  the  injunction 
now  established,  but  also  that  additional  fact,  upon  my  strong 
suspicion  of  which  I  thought  myself  then  not  warranted  to  act 
judicially,  is  clearly  proved :  I  mean  the  participation  of  Mr.  Judge, 
knowingly,  in  that  matter  which,  to  use  the  mildest  expression,  is  to 
be  called  a  breach  of  trust. 

His  case  is  one  of  entire  and  undissembled  dishonesty.  There 
may  possibly  be  a  legal  difference  between  the  act  of  a  man  who, 
at  a  low  price,  buys  from  a  domestic  servant  goods  which  the  buyer 
knows  to  have  been  treacherously  stolen  by  the  servant  from  that 
servant's  master,  and  the  act  of  Mr.  Judge,  in  acquiring  from  the 
man  called  Middleton,  under  the  circumstances  and  in  the  manner 
in  which  Mr.  Judge  did  acquire  the  disputed  impressions, — there 
may  possibly,  I  say,  be  a  legal  distinction.  Morally  there  is  none 
— equitably  there  is  none. 

It  now  appears,  that  when  Mr.  Judge  obtained  the  impressions 
from  Middleton,  Mr.  Judge  knew  the  connexion  which  was  existing 
between  Middleton  and  Brown.  It  appears  that  Mr.  Judge  was  at 
that  time  aware  of  the  origin  and  authorship  of  the  works  in 
question  ;  nor  can  it  be  supposed  for  a  moment,  by  an  intelligent 
or  rational  being,  that  Mr.  Judge  could  have  imagined  Middleton 
to  have  become,  I  will  not  say  the  seller,  but  the  possessor,  of  the 
impressions  which  Mr.  Judge  bought  of  him,  without  faithlessness, 
fraud,  and  treachery  on  the  part  of  that  man.  It  would  indeed  be 
a  slur  upon  jurisprudence,  and  a  dishonour  to  the  administration 
of  justice,  were  a  plaintiff  in  such  a  case  to  seek  protection  and 
redress  in  vain. 

[After  disposing  of  some  trivial  objections  to  the  frame  of  the 
bill,  the  YiOE-GHANGEiiLOR  continued  as  follows :] 

It  has  been  said  that  the  Court  ought  not  to  act,  or  ought  not  to 
make  a  permanent  or  final  order  in  this  case,  without  giving  the 
defendant  an  opportunity  of  *defending  himself  at  law.  Consider-, 
ing  the  current  of  modern  decisions  (however  strong  my  own 
opinion  may  be  on  the  point  of  law),  I  should  perhaps  have 
thought  him  entitled  so  to  insist,  had  the  case  remained  in  that 
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position,  in  point  of  evidence,  in  which  I  considered  it  to  be  at  the 
time  when  the  question  of  granting  or  continuing  the  injunction 
was  before  me.  It  is  not,  however,  now  in  that  position.  The 
breach  of  trust  is  clearly  established,  and  therefore  there  can  be  no 
reason  why  such  a  question  should  be  withdrawn  from  its  original, 
its  regular,  and  its  proper  forum.  The  breach  of  trust  being 
established,  were  the  plaintiff's  case  to  fail  at  law,  I  should  equally 
interfere  in  his  favour. 

It  is  then  said,  that  neither  the  copies  of  the  catalogue,  nor  the 
impressions  that  have  been  taken,  can  be  delivered  up,  or  be 
directed  to  be  delivered  up,  inasmuch  as  the  defendant  contends 
that  he  is  entitled  to  the  property  in  the  materials  on  which  they 
are  printed.  With  regard  to  catalogues,  no  such  question,  I  think, 
arises.  They  must  be  either  cancelled  or  destroyed  ;  and  without 
destruction  they  can  hardly  be  cancelled.  With  regard  to  the 
impressions,  it  might  possibly  be  right  to  attend  to  the  defendant's 
claim,  had  the  impressions  been  upon  a  material  of  intrinsic  value — 
upon  a  material  not  substantially  worthless,  except  for  the  impressions 
which,  by  the  wrongful  act  of  the  defendant,  have  been  placed  there. 
That  case,  however,  does  not  arise.  The  material  here  is  substantially 
worthless,  except  for  that  in  which  the  defendant  has  no  property. 
There  consequently  can  be  no  reason  why  the  effectual  destruction 
of  the  subject  should  not  be  directed  by  the  Court ;  in  doing  which, 
I  repeat,  I  abstain  from  giving  any  opinion  as  to  the  particular 
mode  of  proceeding  which  the  Court  ought  to  adopt  in  a  case 
similar  in  all  points,  except  as  to  the  intrinsic  value  of  the  material. 

With  regard  to  the  costs,  my  belief  is,  that  it  is  according  to  the 
*717  ]  course  of  the  Court,  where  the  merits  appear  to  ^require  such  a 
course,  to  direct  a  pauper  to  pay  the  costs  down  to  the  time  of  the 
order  enabling  him  to  appear  as  a  pauper.  If  the  practice  of  the 
Court  does  not  allow  this,  a  point  which  the  officers  will,  in  the 
first  instance,  determine,  and  as  to  which  counsel  can  address  me 
at  a  future  time,  of  course  the  costs  will  not  be  given.  Otherwise, 
I  am  assuredly  bound  not  to  refuse  the  costs,  where  the  defendant's 
case  appears  to  me  to  fail  alike  in  law,  equity,  truth,  and  common 
honesty. 

By  the  decree  it  was  declared,  that  the  plaintiff  was  entitled  to 
have  delivered  to  him  the  impressions  (by  the  answer  of  Judge 
admitted  to  be  in  his  possession)  of  such  of  the  several  etchings  in 
the  pleadings  mentioned,  as  in  the  catalogue  and  in  the  pleadings 
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were  stated  to  have  been  etched  by  the  plaintiff ;  that  is  to  say, 
(they  were  described  by  reference  to  the  numbers  in  the  catalogue) ; 
and  it  was  ordered  that  Judge  should,  within  four  days  after  the 
service  of  the  decree,  deliver  up  the  impressions  above  specified  on 
oath,  and  leave  them  with  the  Clerk  of  Becords  and  Writs,  at  the 
Becord  Office.  And  it  was  ordered  that  the  defendant  Strange 
should,  within  four  days  after  service  of  the  decree,  deliver  to  the 
Clerk  of  Becords  and  Writs,  at  the  said  office,  the  twenty-three 
copies  of  the  catalogue,  being  the  same  as  were  mentioned  in  the 
decree  in  the  other  suit,  of  even  date.  And  the  decree  contained 
similar  directions  as  to  six  copies  of  the  catalogue  admitted  by 
Judge  to  be  in  his  possession.  And  the  Clerk  of  Becords  and  Writs 
was  ordered  to  destroy  these  copies  of  the  catalogue,  giving  notice 
to  the  solicitors  of  the  several  parties  of  the  time  *and  place  at 
which  he  intended  to  do  so.  And  it  was  ordered  that  the  defen- 
dants, their  servants,  &c.  should  be  restrained  from  making,  or 
permitting  to  be  made,  any  engraving  or  copy  of  such  etchings,  or 
any  of  them ;  and  from  publishing  the  same ;  and  from  parting 
with  or  disposing  of  them,  or  any  of  them,  except  in  obedience  to 
the  decree;  and  from  selling,  or  in  any  manner  publishing  the 
catalogue,  or  any  work  being  or  purporting  to  be  a  catalogue  of  the 
etchings  made  by  the  plaintiff.  And  the  plaintiff,  waiving  any 
costs  against  Strange,  it  was  ordered  that  Judge  should  pay  the 
plaintiff's  costs  to  the  22nd  of  May,  1849,  when  Judge  obtained  the 
order  to  defend  in  formd  paupeiis.    Liberty  to  apply  was  reserved. 

A  similar  decree  was  made  in  the  other  suit. 


MADELEY  v.  BOOTH  (1). 

(2  De  G.  &  Sm.  718-722.) 

Meesuage?  described  in  a  particular  of  sale  as  held  for  the  residue  of  a 
term  of  ninety-nine  years  from  the  2-lth  of  June,  1838,  but  not  as  being 
held  by  an  original  lease,  were  sold  subject  to  conditions  that  the  purchaser 
should  not  be  entitled  to  call  for  the  lessor's  title,  and  that  any  error  or  mis- 
statement of  the  term  of  years  should  not  vitiate  the  sale,  but  should  be  the 
subject  of  compensation,  under  a  pi'ovision  for  arbitration,  authorising  the 
arbitrator  of  either  party  to  proceed  in  certain  events  ex  parte.  The  title 
pi-oved  to  be  to  an  under-lease,  for  a  term  less  by  three  days  than  the  term 


(1)  This  decision  was  strongly  dis- 
approved of  by  Jessel,  M.  R.,  in 
Camherwell  and  South  London  Building 
Society  v.  Hdloway  (1879)  13  Ch.  D.  at 
p.  761,  49  L.  J.  Ch.  361, 41 L.  T.  752  ; 
but  the  observations  of  the  M.  R  were 


not  necessary  to  the  decision  of  the 
case  before  him  and  have  not  displaced 
the  authority  of  this  case:  see  Re 
Bey/us  and  Ma$ter*8  Contract  (1888)  39 
Ch.  D.  at  p.  115,  59  L.  T.  740.— 
0.  A.  S. 
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of  ninety-nine  years  (rranted  by  the  original  lease.  The  vendor  filed  a  bill 
to  enforce  specific  performance,  with  compensation  to  an  amount  which  had 
been  assessed,  in  conformity  with  the  conditions,  by  one  arbitrator,  nomi- 
nated by  the  vendor,  the  purchaser  having  taken  no  part  in  the  arbitration. 
The  OoUBT  dismissed  the  bill,  with  costs. 

Four  leasehold  messuages  situate  at  Hockley,  in  the  county  of 
Warwick,  stated  in  the  particulars  of  sale  to  be  held  "  for  the 
residue  of  a  term  of  ninety-nine  years,  which  commenced  on  the 
24th  of  June,  1888,"  forming  Lot  4,  were,  with  other  property  of 
the  plaintiff,  ofifered  for  sale  by  auction,  on  the  80th  of  July,  1847. 

The  defendant  became  the  purchaser  at  the  auction  of  *Lot  4, 
subject  to  the  conditions  of  sale,  among  y^hich  were  the  following : 

''4th.  That  the  vendor  shall,  on  or  before  the  1st  day  of 
September  next,  at  bis  own  expense  make  out  and  deliver  to  the 
purchaser  of  each  lot,  or  his  or  her  solicitor,  an  abstract  of  his  title 
thereto,  and  shall  deduce  a  good  title  thereto.  And  the  purchaser 
of  either  of  the  said  lots  shall  not  be  entitled  to  call  for  the  lessor's 
title ;  and  the  title  to  Lot  4  is  hereby  stipulated  to  commence  with 
a  lease  of  the  said  premises,  dated  the  26th  day  of  September,  1888." 

"  9th.  That  any  error  or  misstatement  of  the  property,  term  of 
years,  ground  rent,  or  other  description,  shall  not  vitiate  the  sale, 
but  a  compensation  shall  be  given  or  taken,  as  the  case  may  be ; 
the  amount  thereof  to  be  ascertained  by  two  indifferent  persons, 
one  to  be  chosen  by  the  vendor  and  the  other  by  the  purchaser,  or, 
if  either  party  shall  fail  to  name  one  after  fourteen  days'  notice 
from  the  other  party,  then  by  the  person  so  first  chosen,  or  the 
umpire,  in  case  two  are  chosen  and  cannot  agree  in  opinion 
concerning  the  same." 

The  purchase-money  was  2551.,  and  the  defendant  paid  to  the 
plaintiff  a  deposit  of  252.  10«.  thereon. 

Li  pursuance  of  the  4th  condition,  the  plaintiff  furnished  the 
defendant  with  an  abstract  of  title  to  Lot  4,  from  which  it  appeared, 
that,  instead  of  being  possessed  "for  the  residue  of  a  term  of 
ninety-nine  years,  which  commenced  on  the  24th  day  of  June, 
1838, "  the  plaintiff  had  only  a  derivative  term  therein  three  days 
short  of  the  original  term,  and  which  derivative  term  was  in  fact 
created  on  the  12th  of  February,  1889,  by  way  of  mortgage,  with 
powers  of  sale.  The  defendant's  solicitor,  among  other  requisitions 
on  the  abstract,  called  on  the  purchaser  to  get  in  the  reversion, 
which  thus  appeared  to  be  outstanding.  A  correspondence  ensued 
upon  the  subject  *between  the  solicitors  of  the  plaintiff  and  of  the 
defendant,  the  result  of  which  was,  that  the  plaintiff's  solicitor 
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refused  to  get  in  the  outstanding  reversion,  contending,  that  the 
difference  between  what  the  plaintiff  had  contracted  to  sell  and 
what  he  actually  possessed  was  a  .subject  for  compensation  under 
the  9th  condition  of  sale. 

The  defendant's  solicitor  rejected  the  offer  of  compensation,  and 
insisted  that  either  the  reversion  should  be  got  in,  so  as  to  enable 
the  plaintiff  to  fulfil  his  part  of  the  contract,  or  that  the  deposit 
should  be  returned  to  the  defendant,  and  that  his  costs  should 
be  paid. 

On  the  22nd  of  January,  1848,  the  plaintiff's  solicitor  gave  a 
notice  to  the  defendant's  solicitor  of  a  reference  to  arbitration 
under  the  9th  condition,  to  ascertain  the  amount  of  compensation 
to  be  given  for  the  error  or  misstatement  in  the  duration  of  the 
term.  The  defendant's  solicitor  took  no  notice  of  this  intimation, 
and  the  plaintiff  appointed  a  sole  arbitrator,  who  awarded  the  sum 
of  58.  as  a  full  compensation  for  the  error,  or,  as  it  was  expressed 
in  the  award,  for  ''  three  days'  possession  and  rental  of  the 
property."  The  plaintifTs  solicitor  served  the  defendant's  solicitor 
with  a  copy  of  this  award. 

On  the  18th  of  February,  1848,  the  defendant's  solicitor  repudiated 
the  contract,  and,  at  the  end  of  ten  days,  commenced  an  action  for 
the  return  of  the  deposit,  and  with  costs. 

The  bill  in  this  cause  was  filed  on  the  16th  of  March,  1848, 
praying  for  specific  performance  of  the  contract,  with  a  deduction 
of  58,  from  the  price,  as  a  sufScient  compensation,  and  for  an 
injunction  to  restrain  the  proceedings  in  the  action. 

Mr.  llu88eU  and  Mr.  Shadwell,  for  the  plaintiff : 

The  error  of  three  days  is  a  proper  subject  for  compensation 
under  the  9th  condition.     *     ♦     * 

The  particulars  of  sale  did  not  offer  Lot  4  as  being  held  by  lease       [  72i  ] 
direct  from  the  freeholder ;  and  if  the  lease  of  the  26th  of  Sep- 
tember, 1888,  had  been  granted  by  a  mere  leaseholder,  and  it 
could  have  been  assigned  by  the  vendor,  no  objection  could  have 
been  taken  on  the  ground  that  it  was  itself  an  under-lease. 

In  point  of  fact,  what  the  vendor  now  offers  to  sell  is  better  than 
what  he  contracted  to  sell ;  because  it  gives  the  estate,  less  by  the 
almost  valueless  reversion,  to  the  purchaser,  whilst  he  is  protected 
from  the  personal  liability  in  respect  of  the  covenants  in  the 
original  lease,  to  which  he  would  have  been  subject  upon  an 
assignment  of  the  whole  term  to  him. 
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[r.r. 


Madblxy 
Booth. 


[722  ] 


(The  Vicb-Chancbllor  referred  to  Warren  v.  Richardson  (i).) 
Mr.  Bacon  and  Mr,  Oiffard,  for  the  defendant,  were  not  heard. 

The  Viob-Chancellor  : 

This  Court  has  sometimes  made  a  purchaser  take  what  he  never 
contracted  for ;  but  I  cannot  consider  a  title  under  this  under-lease 
to  be  substantially  the  same  thing  as  an  assignment  of  the  original 
term  in  the  property :  among  the  inconveniences  incident  to  an 
under-lease,  as  distinguished  from  an  assignment  of  the  original 
term,  it  is  sufficient  to  mention,  that  if  the  under-tenant  were  to 
tender  the  rent  to  the  head  landlord,  he  would  not  be  bound  to 
accept  that  tender.  There  is  no  privity  of  contract,  in  fact  or  in 
law,  between  the  head  landlord  and  the  under-tenant. 

I  cannot  compel  the  specific  performance  of  this  contract. 

The  bill  was  dismissed,  with  costs.  The  deposit  was 
by  consent  directed  to  be  delivered  back  to  tlie 
dejendant,  upon  his  undei-taking  not  to  bring  any 
action  on  the  contract  and  to  delivei'  it  up  to  be 
cancelled. 


1848. 
Nov,  22,  23. 

Knioht 
Bbuoe,  V.-C. 

[722] 


EMUSS  V.  SMITH. 

(2  De  G.  &  Sm.  722—738.) 

A  testator  devised  an  estate,  N.,  by  his  will,  the  limitations  of  which  he 
varied  by  a  codicil,  both  dated  prior  to  the  Wills  Act,  and  afterwards  he 
entered  into  a  contract  by  which  he  agreed  to  give,  after  his  death,  to  A. 
alone  the  option  of  purchasing  the  estate  N.,  and  also  another  estate  W., 
upon  the  purchase  of  which  the  contract  for  an  option  was  entered  into.  By 
a  second  codicil,  made  after  the  Wills  Act,  reciting  the  purchase  of  the 
estate  W.,  he  devised  that  estate.  A.  enforced  a  sale  to  him  by  suit  against 
the  devisees  of  the  testator :  Held,  that  the  purchase-monies  of  estates  N. 
and  W.  devolved  according  to  the  limitations  of  the  will,  which  would  have 
been  applicable  to  these  estates  in  case  there  had  been  no  sale. 

The  testator  borrowed  2,000/.  to  enable  him  to  pay  the  purchase-money 
of  estate  W.,  and  that  sum  was  found  by  the  Master  to  be  a  lien  on  the 
estate  at  the  testator's  death :  Held,  that  the  Wills  Act  did  not  alter  the 
course  of  administering  the  assets,  but  that  the  devisee  had  a  right  to  have 
the  personal  estate  of  the  testator  applied  towards  the  discharge  of  the 
lien  (2) ;  and  that,  failing  that,  he  had  a  right  to  have  descended  real  estate 
so  applied ;  but  that,  both  these  resources  failing,  the  devisee  was  not 
entitled  to  have  contribution  from  estates  of  the  testator  comprised  either 
in  a  particular  or  in  a  residuary  devise. 

A  testator  devised  all  his  freehold  estate  at  B.,  which  he  purchased  of  C, 


(1)  34  R.  R.  251  (1  Y.  &  C.  Ex.  1). 

(2)  But  now  see  30  &  31  Vict.  c.  69, 


and  40  &  41  Vict  c.  34,  taking  away 
this  right.— 0.  A.  8. 
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by  a  will  dated  before,  and  republished  by  a  codicil  dated  after  the  Wills         Emuss 
Act ;  but  a  small  piece  of  land  purchased  with  the  estate  by  the  testator  of  v« 

C,  and  always  held  and  mixed  with  it,  was  leasehold.    After  making  the        Smith. 
codicil,  the  testator  purchased  the  fee  of  that  small  piece  of  land,  and  the 
leasehold  interest  was  merged :  Held,  notwithstanding  the  24th  section  of 
the  Wills  Act,  that  the  codicil  did  not  pass  the  after-acquired  fee  (1). 

Mr.  John  Nash  was  at  the  date  of  his  will  seised  in  fee  of  various 
hereditaments,  and,  among  them,  of  a  '*^farm  and  lands  at  Oddingley,  [  *723  ] 
in  the  county  of  Worcester,  which  he  had  purchased  of  John 
Phillips,  and  which,  for  the  sake  of  distinction,  was  called  Nash's 
own  Farm  ;  and  he  was  also  possessed  of  various  other  freehold  and 
of  some  leasehold  lands. 

By  his  will,  dated  the  22nd  of  October,  18S0,  he  devised  Nash's 
own  Farm,  to  John  Emuss,  Isaac  Green,  and  Thomas  Gale  Gurtler, 
and  their  heirs,  to  the  intent  that  his  sister  Elizabeth  Smith  and 
her  assigns  should  during  her  life  receive  an  annuity  of  SOL  there- 
out, and  subject  thereto  to  the  use  of  the  testator's  nephew  Thomas 
Grove  Smith  for  his  life,  with  remainder  to  the  use  of  the  said 
trustees  during  the  life  of  his  said  nephew,  in  trust  to  preserve  con- 
tingent uses,  with  contingent  remainders,  in  various  alternative 
events,  to  the  use  of  his  children,  as  tenants  in  common  in  fee, — 
to  the  use  of  the  testator's  second  nephew  John  Clarke  Smith 
for  life,  with  limitations  to  his  children  as  tenants  in  common 
in  fee,  or  to  the  use  of  the  testator's  nephews  George  Clarke  Smith 
and  William  Herbert  Smith  for  life,  and  their  children  in  fee. 

The  testator  also  devised  another  freehold  estate,  described  as 
situate  near  Falsam  Pits,  in  the  borough  of  Droitwich,  (except  the 
leasehold  garden  or  garden  ground  there,  then  held  under  the  cor- 
poration of  Droitwich,  and  also  a  piece  of  freehold  land,  also 
situate  in  the  borough  of  Droitwich,  called  Gassens,)  unto  John 
Emuss,  Isaac  Green,  Thomas  Gale  Curtler,  and  their  heirs,  to  the 
use  of  the  said  George  Clarke  Smith  for  life,  with  contingent 
remainders  in  the  different  events  therein  specified  to  his  children 
as  tenants  in  common  in  fee, — to  the  use  of  John  Clarke  Smith  for 
life,  and  his  diildren  in  fee,  or  to  the  use  of  William  Herbert  Smith 
for  life,  and  his  children  in  fee. 

The  testator  also  devised  the  above-mentioned  gardens  adjoining 

(1)  See  Saxton  v.  Saxtoii  (1879)  13  In  re  Isaacs  [1894]  3  Ch.  506,  510,  63 

Ch.  D.  359.  49  L.  J.  Ch.  128,  41  L.  T.  L.  J.  Ch.   815,  71   L.  T.   386;    and 

649,  and   cases  there  cited;    and  see  followed  by  Stirling,  J.,  In  re.  Pyh 

also  In  re  Knight  (1887)  34  Ch.  D.  518,  [1895]  1  Ch.  724,  64  L.  J.  Ch.  477,  72 

56  L.  J.  Ch.  770,  56  L.  T.  630.    Eviuss  L.  T.  327. 
v.  Smith  was  explained  by  Chiity,  J., 
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Emubs       the  last-mentioned  freehold  premises  at  Falsam  Fits,  and  which 

Smith.  ^^^^  ^^^^  ^7  ^^^^^  under  the  corporation  of  Droitwich,  unto  the 
said  trustees,  their  executors,  administrators,  and  assigns,  for  all 

[  ^724  ]  the  residue  of  the  term  of  *}'ear8  unexpired  in  the  same  at  the 
time  of  his  decease,  upon  trust  for  providing  in  manner  therein 
mentioned  for  payment  and  performance  of  the  rent  and  covenants 
reserved  and  contained  by  and  in  the  then  present  or  any  renewed 
lease  of  the  said  premises,  and  for  renewing  the  then  present  and 
future  leases  thereof,  and  subject  thereto,  upon  trust  for  the  said 
George  Clarke  Smith  for  his  life,  and  after  liis  death  in  trust  for 
the  persons  who  should  by  virtue  of  that  his  will  be  entitled  to  the 
said  freehold  premises  at  Falsam  Pits. 

The  testator  also  devised  other  property,  by  the  following 
description:  ''all  that  my  freehold  estate  at  or  near  Brickhouse 
Lane,  in  the  aforesaid  borough  of  Droitwich,  which  I  purchased  of 
Mr.  Brooks,  with  the  appurtenances,"  to  the  use  of  his  nephew 
William  Herbert  Smith  for  his  life,  with  remainder  to  the  use  of 
trustees  to  preserve  contingent  uses,  and  with  contingent  remainders 
to  the  children  of  the  said  William  Herbert  Smith  in  fee,  or  to  the 
use  of  the  testator*s  nephews  John  Clarke  Smith,  Thomas  Grove 
Smith,  and  George  Clarke  Smith,  for  life,  and  their  issue  respectively 
in  fee,  in  the  diflferent  events  which  the  will  specified. 

The  testator  by  his  will  also  gave  leasehold  premises,  called  the 
Hill  Farm,  unto  the  same  trustees,  their  executors,  administrators, 
and  assigns,  for  the  residue  of  the  term  of  years  therein,  upon 
trust  for  William  Herbert  Smith  and  his  assigns  for  his  life,  and 
after  his  decease  in  trust  for  the  persons  who  should  by  virtue  of 
the  will  be  entitled  to  the  estate  at  Brickhouse  Lane. 

And  as  to  all  the  rest  and  residue  of  his  freehold  and  leasehold 
hereditaments,  of  what  nature  soever,  the  testator  gave,  devised, 
and  bequeathed  the  same  unto  and  to  the  use  of  the  said  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  according  to  the 
several  legal  qualities  thereof,  upon  trust,  as  soon  as  convenien|i1y 
might  be  after  his  decease,  to  sell  and  dispose  of  the  same  in 
manner  therein    mentioned.      And    the    testator    thereby   (after 

[  •726  J  ♦bequeathing  certain  legacies  which  were  revoked  by  his  fivet 
codicil)  further  gave  and  bequeathed,  (subject  to  the  payment  of 
his  debts,  funeral  and  testamentary  expenses,  and  legacies,)  all  his 
leasehold  estate,  goods,  furniture,  and  other  effects,  and  all  his 
personal  estate,  unto  the  said  trustees,  their  executors,  administra- 
tors, and  assigns,  upon  trust,  as  soon  as  conveniently  might  be 
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after  bis  decease,  to  convert  tlie  same  into  money,  as  therein  Ehuss 
mentioned.  And  the  testator  directed  his  trustees  to  lay  out  and  smith. 
invest  as  well  the  monies  which  might  come  to  their  hands  by  virtue 
of  the  bequest  of  his  personal  estate  to  them  as  aforesaid,  after 
payment  of  his  debts  and  legacies,  as  also  all  and  every  the  monies 
to  arise  from  the  sale  of  the  residue  of  his  freehold  and  leasehold 
premises  before  directed  to  be  sold,  upon  Government  or  real 
securities  in  England,  in  their  or  his  names  or  name,  and  to  stand 
possessed  thereof  upon  the  trusts  thereinafter  declared;  and  he 
gave  all  his  residuary  personal  estate  to  the  said  trustees  upon 
trust  to  invest,  and  he  directed  his  said  trustees  to  stand  possessed 
of  the  produce  of  the  sale  of  his  real  estates,  and  of  his  said 
residuary  personal  estate,  when  invested,  as  to  one-third  part,  upon 
trust  to  pay  the  income  to  the  testator's  niece  Mrs.  Ann  Nash 
Lawrence,  without  power  of  anticipation,  and  after  her  decease  to 
pay  the  capital  to  and  among  her  children  ;  and  upon  trust  as  to 
one  other  third  part  thereof  for  the  testator's  niece  Mrs.  Henrietta 
Marcerot  and  her  children ;  and  upon  trust  as  to  the  remaining 
third  part  thereof  for  the  testator's  niece  Jane  Smith  and  her 
children.  And  the  testator  appointed  John  Emuss,  Isaac  Green, 
and  Thomas  Gale  Curtler,  executors. 

By  a  codicil,  dated  the  8th  of  May,  1887,  the  testator,  after 
revoking  a  devise  in  his  will  of  an  estate  at  Wilton,  declared  other 
uses  of  that  estate ;  and  after  devising  various  estates,  and  giving 
certain  legacies  therein  respectively  mentioned,  the  testator  revoked 
all  the  uses  declared  in  his  will  of  his  freehold  estates,  including 
Nash's  own  Farm,  in  favour  of  his  nephew  John  Clarke  Smith  and 
his  children.  He  also  ^revoked  all  other  benefits  given  to  John  [  '726  j 
Clarke  Smith  by  his  said  will ;  and  in  all  other  respects  he  thereby 
confirmed  his  will. 

In  the  year  1838,  a  farm  and  lands  belonging  to  one  Mr.  Williams, 
situate  at  Oddingley,  which  adjoined  the  above  farm  called  Nash's 
own  Farm,  was  advertised  for  sale  by  public  auction,  and  a  Mr. 
Galton,  the  owner  of  some  property  adjoining  to  Mr.  Williams's 
farm,  and  the  testator  Mr.  John  Nash,  were  each  desirous  to  become 
the  purchaser  thereof ;  and,  in  order  to  avoid  competition  between 
them  at  the  auction,  they  entered  into  and  signed  the  following 
agreement,  dated  the  20th  of  November,  1838 :  ''  Memorandum. 
In  consideration  of  Mr.  Galton  not  opposing  the  undersigned  John 
Nash  in  the  purchase  by  auction  of  Mr.  Williams's  estate  at 
Oddingley^  Mr.  Nash  engages  that  he  will  not  sell  such  estate  in 
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Em  USB  case  he  purchases,  or  the  farm  of  which  he  is  the  owner  at  present, 
Smith.  ^t  Oddingley  aforesaid,  (meaning  thereby  the  estate  called  Nash's 
own  Farm,)  to  any  person  until  he  has  given  Mr.  Galton  the  offer 
thereof,  at  such  price  as  he  may  purchase  the  same  for,  together 
with  all  necessary  expenses  to  be  laid  out  in  repairs  in  the  mean 
time,  as  far  as  regards  Mr.  Williams*s  farm,  and  as  far  as  regards 
Mr.  Nash's  own  farm,  at  the  same  price  per  acre,  the  timber  being 
paid  for  in  addition,  as  he  may  purchase  Mr.  Williams's  for,  and 
the  timber  on  Mr.  Williams's  to  be  paid  for  or  not,  according  as 
Mr.  Nash  may  purchase  Mr.  Williams's  estate,  either  by  having  the 
timber  included  in  the  price  or  by  paying  for  it  at  a  valuation  ;  and 
Mr.  Nash  engages,  that,  in  case  he  purchases  Mr.  W^illiams's  estate, 
that  Mr.  Galton,  or  his  heir-at-law,  shall  in  such  case  have  the  offer 
for  twelve  months  of  both  the  estates  above  mentioned,  upon  the 
terms  aforesaid,  by  the  trustees  under  the  will  of  the  said  John 
Nash,  to  whom  he  will  give  ample  powers  for  the  purpose." 

Mr.  Galton  did  not  bid  at  the  auction  for  Mr.  Williams's  estate, 
and  Mr.  Kash  became  the  purchaser  of  the  estate,  (hereinafter 
[  ♦727  ]  distinguished  by  the  name  of  Williams's  Farm,)  *at  the  price  of 
4,900Z.,  and  completed  the  purchase,  paying  the  whole  purchase- 
money  and  taking  a  conveyance  from  Mr.  Williams  on  the  80th  of 
January,  1839. 

Mr.  Nash  paid  2,400i.  with  his  own  money,  on  the  29th  of 
January,  1889,  but  he  took  2,5002.,  part  of  certain  trust  monies  in 
his  hands  of  a  testator  named  William  Smith,  of  which  the  testator 
was  trustee,  to  make  up  the  purchase-money.  The  testator  after- 
wards repaid  to  the  trust  fund  500i.,  part  of  the  2,500i.,  and  he 
regularly  paid  interest  on  the  remainder  of  the  trust  fund,  at  the 
rate  of  4L  per  cent,  per  annum,  to  the  person  entitled  to  the 
income  thereof  under  the  trusts  of  the  will  of  William  Smith ;  but 
the  balance  of  2,000/.  remained  in  Nash's  hands  at  the  time  of  his 
decease. 

The  Act  of  1  Vict.  c.  26,  for  the  amendment  of  the  laws  with 
respect  to  wills,  came  into  operation  on  the  1st  of  January,  1888. 

The  testator  made  a  second  codicil  to  his  will,  dated  the  22nd  of 
August,  1839,  commencing  in  these  words :  "  This  is  a  codicil  to 
the  last  will  and  testament  of  me;  "  and  he  thereby,  after  reciting 
that  he  had,  since  the  execution  of  his  said  will  and  first 
codicil,  purchased  of  Mr.  Williams  the  said  freehold  estate  situate 
at  Oddingley,  devised  the  same  to  the  said  John  Emuss,  Isaac 
Chreen,  and  Thomas  Gale  Gurtler,  and  their  heirs,  as  to  one-fifth 
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thereof,  to  the  use  of  the  said  Ann  Nash  Lawrence  and  her  children,  Emuss 
with  remainders  successively  to  the  said  Henrietta  Marcerot  and  smith. 
George  Clarke  Smith,  Jane  Smith  a  niece  of  the  testator,  and  the 
said  William  Herbert  Smith,  and  their  issue  respectively ;  and  as 
to  each  of  the  four  other  fifth  parts  thereof,  to  the  use  of  the  said 
Henrietta  Marcerot,  George  Clarke  Smith,  Jane  Smith,  and  William 
Herbert  Smith,  and  their  children  respectively,  with  limitations 
over  to  them  and  their  issue,  with  a  limitation,  in  default  of  issue, 
to  the  testator's  own  right  heirs.  The  testator  did  not  otherwise 
than  as  above  mentioned  refer  to  his  will. 

The  testator  died  on  the  19th  of  March,  1841. 

The  testators  estate  in  Brickhouse  Lane,  at  the  date  of  the  will,  [  728  ] 
was  principally  freehold,  but  a  small  piece  of  land  forming  part  of 
it  was  held  by  the  testator  under  a  lease  for  a  term  of  years  from 
the  corporation  of  Droitwich.  This  small  piece  of  land  had  been, 
with  the  freeholds,  included  in  the  purchase  from  Mr.  Brooks  men- 
tioned in  the  will,  and  had  been  assigned  by  him  to  the  testator. 
On  the  22nd  of  August,  1840,  which  was  after  the  execution  of  the 
last  of  his  codicils,  the  testator  purchased  from  the  corporation  the 
reversion  of  this  small  piece  of  land. 

By  the  same  indenture  of  the  22nd  of  August,  1840,  the  testator 
took  a  conveyance  to  himself  in  fee  of  the  leasehold  garden  ground 
and  premises  at  Falsam  Pits,  by  his  will  given  as  of  leasehold 
tenure  to  Messrs.  Emuss,  Green,  and  Curtler,  so  that  the  lease- 
hold interest  of  the  testator  in  these  lands  became  merged  in  the 
inheritance. 

With  these  exceptions,  the  testator  was,  at  the  respective  dates 
of  his  will  and  codicils,  and  continued  to  be,  up  to  the  time  of  his 
decease,  seised  and  possessed  of  the  freehold  and  leasehold  estates 
by  his  will  and  codicils  specifically  devised  and  bequeathed. 

The  testator  was  also,  at  the  several  dates  of  his  will  and 
codicils,  and  of  his  decease,  seised  and  possessed  of  other  freehold 
and  leasehold  estates,  not  specifically  devised  and  bequeathed 
by  him. 

Upon  the  testator's  death,  Messrs.  Emuss,  Green,  and  Curtler, 
the  devisees  in  trust  and  executors,  proved  Mr.  Nash's  will  and 
codicils. 

No  offer  for  the  sale  of  the  estates,  Nash's  own  Farm  and 
Williams's  Farm,  was  ever  made  to  Mr.  Galton  by  Nash  in  his 
lifetime,  or  by  the  trustees  afterwards;  but,  on  the  7th  of  March, 
1842,  Mr.  Galton  gave  notice  to  the  trustees,  and  all  the  persons 
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Emuss  beneficially  interested  under  his  will,  of  his  intention  to  purchase 
Smith.  both  the  estates,  under  the  terms  of  the  agreement  of  the  20th  of 
November,  1888. 

The  trustees  declined  to  sell,  and,  upon  a  bill  filed  by  Mr.  Galton 
[  *729  ]  against  the  trustees  and  the  persons  beneficially  ^entitled  to  the 
estates  under  Mr.  Nash's  will,  Mr.  Galton  obtained  a  decree, 
directing  the  specific  performance  of  the  contract,  with  costs. 

The  conveyances  of  Nash*s  own  Farm  and  of  Williams's  Farm 
were  executed,  and  the  purchase-money  in  respect  of  each  farm  was 
paid  into  Court,  to  the  credit  of  the  cause  of  Galton  v.  Enwss ;  and 
the  costs  of  that  suit  were  paid  out  of  those  amounts. 

The  balances  of  the  purchase-monies  of  Nash's  own  Farm  and  of 
Williams's  Farm  were  invested  in  Consols,  and  were  carried  over 
from  the  cause  of  Galton  v.  Emvss  to  accounts  in  the  cause  of 
Emu88  V.  Smith. 

Letters  of  administration  of  the  personal  estate  of  Mr.  William 
Smith,  left  unadministered  by  his  executor  the  testator  John  Nash, 
were  granted  to  Messrs.  Thomas  Grove  Smith  and  George  Clarke 
Smith. 

The  persons  beneficially  entitled  under  the  will  of  William  Smith 
claimed  a  lien  on  the  purchase-money  arising  from  the  sale  of 
Williams's  Farm  in  respect  of  the  2,000^  trust  moneys  of  that  estate 
appropriated  by  the  testator,  John  Nash,  to  the  purchaser  of  that 
farm,  with  interest  on  that  sum.  Various  other  claims  were  made 
by  the  persons  interested  under  the  estates  of  William  Smith,  and 
under  the  will  and  codicils  of  the  testator  John  Nash,  and  were  of 
a  conflicting  nature. 

Messrs.  Emuss,  Green,  and  Curtler,  under  the  above  circumstances 
instituted  the  present  suit  against  the  persons  beneficially  entitled 
under  the  testator's  will  and  codicils,  and  the  personal  repre- 
sentatives of  William  Smith.  The  bill  prayed  that  the  will  and 
codicils  of  the  testator  John  Nash  might  be  established ;  and  for  an 
account  and  administration  of  the  personal  estate  of  the  testator ; 
and  for  an  account  of  the  freehold  and  leasehold  estates  of  the 
testator ;  and  in  case  the  Court  should  declare  that  the  agreement 
[*7»o]  of  the  20th  of  November,  1888,  was  a  "^binding  contract,  that 
proper  directions  might  be  given  for  carrying  the  same  into  effect ; 
and  that  proper  inquiries  might  be  made  respecting  the  alleged 
lien  upon  Williams's  Farm ;  and  proper  directions  given  for  the 
satisfaction  and  discharge  of  such  lien,  if  any ;  and  for  a  declaration 
whether  the  devisees  of  Williams's  Farm  were  entitled  to  have  the 
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same  exonerated  from  the  lien  by  means  of  the  other  real  or  the  Euuss 
personal  assets  ;  and  for  a  general  declaration  of  the  rights  of  the  smith. 
parties. 

There  were  five  bills  of  revivor  and  of  supplement. 

The  Court,  on  the  15th  of  March,  1844,  made  a  decree  directing 
preliminary  inquiries. 

The  Master,  by  a  report  made  in  pursuance  of  that  decree,  among 
other  things  found  that  the  defendant  Thomas  Grove  Smith  was 
the  eldest  nephew  of  the  testator  at  the  time  of  his  decease,  and 
his  heir-at-law. 

The  report  also  showed  that  the  next  of  kin  of  the  testator  at  the 
time  of  his  death,  or  their  legal  personal  representatives,  were 
parties  to  the  causes,  or  some  of  them. 

The  Master  also  found,  that  the  2,0002.  appropriated  by  the 
testator  out  of  the  estate  of  William  Smith,  of  which  he  was  the 
trustee,  constituted  a  lien  on  WiUiams's  Farm  in  favour  of  William 
Smith's  estate  at  the  time  of  the  death  of  Mr.  Nash.  He  also 
found,  that  Messrs.  Emuss,  Green,  and  Gurtler  had  received  and 
possessed  themselves  of  the  personal  estate  of  the  testator,  the 
whole  whereof  they  had  expended  in  payment  of  his  debts  and 
legacies  and  otherwise  on  account  of  his  personal  estate,  except 
that  his  leasehold  estates  remained  unsold ;  and  he  found  that  no  * 

creditors  had  come  in  to  prove  their  debts  before  him ;  and  he  found 
that  the  clear  residue  of  the  testator's  personal  estate  consisted  of 
certain  particularly  specified  leasehold  estates. 

The  causes  now  came  on  upon  further  directions.  [731] 

Among  numerous  questions  in  the  causes  the  following  arose : 
Ist.  Whether  the  purchase-monies  of  Williams's  Farm  and  Nash's 
own  Farm  belonged  to  the  devisees  of  these  estates ;  or  whether, 
the  conditional  contract  having  been  enforced  against  the  trustees 
and  devisees,  the  purchase-monies  became  the  personal  estate  of 
the  testator,  and  were  distributable  accordingly. 

2nd.  Whether  the  personal  estate,  being  altogether  insufficient  to 
satisfy  the  debt  of  2,0002.  due  from  the  testator  John  Nash  to  the 
trust  estate  of  William  Smith,  of  which  John  Nash  was  the  trustee, 
and  which  debt  the  Master  had  found  to  be  a  lien  on  Williams's 
Farm,  ought  to  be  paid  out  of  that  estate  only ;  or  whether  there 
ought  to  be  any  and  what  contribution  from  the  other  devised  real 
estates  of  the  testator. 
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Emuss  And  8rd.  Whether  the  small  part  of  the  estate  at  Brickhouse 

Smith.       Lane,  which  was  leasehold  when  purchased  by  the  testator,  but  of 

which  he  purchased  the  fee  after  the  date  of  the  last  of  his  codicils, 

was  disposed  of  by  the  last  codicil,  or  whether  it  remained  undisposed 

of  at  the  testator's  death. 

Mr,  Russell  and  Mr.  Amphlett,  for  the  plaintiffs  the  trustees 
and  executors  of  the  will  of  John  Nash. 

Mr.  Wigram  and  Mr.  Lewin,  for  the  defendant  Thomas  Orove 
Smith. 

Mr.  Bacon  and  Mr.  F.  Bayly,  for  other  defendants  in  the  same 
interest : 

As  to  the  first  question :  The  second  codicil  was  a  particular 
devise  of  Williams's  Farm,  after  the  date  of  the  contract,  by  a 
specific  description,  to  the  uses  therein  expressed,  among  which 
[  •782  ]  are  uses  in  favour  of  William  Herbert  *Smith,  deceased,  under 
whom  the  defendant  Thomas  Grove  Smith  claims,  as  his  heir-at- 
law  ;  and  upon  the  principle  of  Drant  v.  Vanse  (i),  and  in  circum- 
stances similar  to  those  which  existed  in  that  case,  the  purchase- 
monies  in  this  case  are  subject  to  the  same  limitations  as  the 
testator  declared  concerning  the  estate  itself.  In  Lawes  v. 
Bennett  (2),  the  devise  was  in  very  general  terms,  and  the  Court, 
in  Drant  v.  Vaiise,  remarked  that  Lord  Kenton  adverted  to  that 
circumstance;  and,  therefore,  that  decision  ought  not  to  influence 
the  present  case. 

The  second  codicil  also  operated  as  a  republication  of  the  will, 
and  thus  repeated  by  reference  the  particular  description  and 
devise  in  the  will  of  Nash's  own  Farm,  as  fully  as  if  the  farm  had 
been  again  described  and  devised.  Nash's  own  Farm,  therefore, 
falls  within  the  same  principle,  and  the  purchase-monies  of  that 
farm  also  are  subject  to  the  same  limitations  as  the  testator  declared 
in  the  will  concerning  Nash's  own  Farm  itself. 

(They  also  referred  to  Wall  v.  Bright  (8)  and  Knollys  v. 
Shepherd  (4).) 

As  to  the  second  question :  Though  William  Smith's  estate  has 
a  lien  or  charge  upon  Williams's  Farm  for  the  2,0002.,  the  estate 
thus  charged  has  a  right  to  be  exonerated  out  of  the  personal  estate 

(1)  67  B.  R  469  (1 Y.  &  C.  C.  C.  580).         (4)  Cited  21  R.  R.  222  (1  J.  &  W. 
(2;  1  B.  B.  10  (1  Cox,  167).  499). 

(3)  21  B.  B.  219  (1  J.  &  W.  490). 
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of  the  testator  ;  but,  as  that  is  insufficient,  then  out  of  the  residuary        Emuss 
real  estates  devised  by  the  testator's  will.  Smith. 

There  is  no  equity  entitling  those  who  claim  the  personal  estate 
to  marshal  the  assets  so  as  to  throw  the  debts  on  Williams's  Farm 
and  Nash's  own  Farm  :  Mirehome  v.  Scaife  (i),  Long  v.  Short  (2). 

As  to  the  third  question :  The  small  piece  of  land  must  be 
considered  as  included  in  the  description  of  the  estate  at  ^Brick-  [  *733  ] 
house  Lane,  the  whole  of  which  was  given  by  the  testator's  will  as 
freehold  to  William  Herbert  Smith,  with  remainders  over.  The 
testator  having  purchased  the  fee  after  the  date  of  the  second 
codicil:  this  second  codicil  was  sufficient  to  comprehend  that 
after-acquired  fee  and  to  pass  it  under  the  Wills  Act,  1  Vict. 
c.  26,  s.  24.     *    ♦     * 

Mr.  Stvanston   and    Mr.  RoundM  rcdmer^    for    Mrs.   Nash 
Lawrence : 

This  defendant  makes  the  same  case  as  to  Williams's  Farm  as 
the  defendant  Thomas  Grove  Smith.  The  second  codicil,  however, 
does  not  specifically  and  by  name  devise  Nash's  own  Farm.  The 
will  limited  the  estate  to  certain  uses.  The  first  codicil  changed 
these  limitations.  Now,  the  second  codicil  may  have  amounted  to 
a  republication  of  tlie  will,  but  it  does  not  follow  that  it  was  a 
republication  of  the  first  codicil ;  and  if  the  second  codicil  did  not 
republish  the  first  codicil  as  well  as  the  will,  Nash's  own  Farm  did 
not  pass ;  and  the  rule  of  law  applicable  to  the  devise  of  this  farm 
is  settled  by  Lawes  v.  Bennett,  and  is  not  affected  by  Drant  v. 
Vause.     ♦     ♦     * 

Now,  as  to  the  new  rule  of  law  introduced  by  sect.  24  of  the  Wills       [  m  ] 
Act.    This  section  directs  that  the  will  shall  speak  as  from  the 
death  of  the  testator ;  but  it  must,  to  speak  effectually,  properly 
speak  of  the  estate  of  which  the  testator  was  then  the  owner: 
Farrar  v.  Lord  Winterton  (3),  Moor  v.  Raisbeck  (4).     ♦     ♦     * 

A  codicil,  though  it  may  republish  the  will,  does  not  revive  or 
repeat  the  gift  contained  in  it :  Poivys  v.  Mansfield  (5). 

Sir  Francis  Simpkinson  and  Mr.  Lonsdale,  for  Mrs,  Marcerot : 

The  produce  of  the  sale  of  Williams's  Farm  and  of  Nash's  own 
Farm  is  personalty  :  Lawes  v.  Bennett  (6)  and  Townleyv.  Bedwell  (7). 

(1)  45  R  E.  164  (2  My.  &  Cr.  709).  (4)  56  B.  B.  31  (12  Sim.  123). 

(2)  1  P.  Wma.  403.  See  Tombs  v.  (5)  38  B.  B.  176  (3  My.  &  Cr,  376). 
Boch,  70  B,  B.  at  p.  306.  (6)  1  B.  B.  10  (1  Cox,  167), 

(3)  69  B.  B.  392  (5  Beav.  1).  (7)  9  B.  B.  352  (14  Yes.  591). 

28—2 
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Emuss  (The  Vicb-Chancbllor  remarked,  that  no  one  could  read  the 

SMITH.       judgment,  in  Townley  v.  Bedwell^  and  not  see  that  Lord  Eldon 

thought  that  Lawes  v.  Bennett  had  gone  far  enough.) 

(In  the  course  of  the  argument  the  Vicb- Chancellor  said :  "  I 

[  *735  ]       *am  of  opinion,  that  it  was  not  the  intention  of  the  framers  of 

the  Wills  Act,  that  it  was  not  the  intention  of  the  Legislature  in 

passing  that  Act,  that  it  is  not  an  intention  to  be  collected  from 

that  Act,  that  the  mode  or  order  of  applying  assets  in  payment 

of  debts   should   be   rendered   different  by   it    from   that  which 

would  have  taken  place  without  it,  at  least,  in  a  case  of  the  present 

description.") 

{Tombs  V.  Roch  (i)  and  Gervis  v.  Gervis  (2)  were  referred  to 
during  the  argument.) 

The  Yige-Ghancbllor  : 

How  this  case  would  have  stood  if  the  codicil  of  1839  had  not 
amounted  to  a  republication  of  the  will,  it  is  not  necessary  that  I 
should  say;  for  I  am  of  opinion,  that  the  codicil  of  1839  did  effect 
a  republication  of  the  will. 

Again,  how  this  case  would  have  stood  if  the  contract  of  1838 
had  been  an  absolute  or  ordinary  contract  of  sale,  binding  one 
party  to  sell  and  the  other  to  buy,  and  not,  as  it  was,  a  contract 
resting  merely  in  the  option  of  the  person  with  whom  the  testator 
entered  into  the  contract,  it  remaining  uncertain,  during  the  whole 
of  the  testator's  life,  whether  the  purchase  would  ever  take  place  or 
not,  I  also  need  not  say. 

As  the  case  stands,  taking  together  the  particular  language  of 
the  will,  and  the  particular  language  and  the  nature  of  the  contract, 
upon  which  no  option  was  expressed  during  the  life  of  the  testator, 
coupled  with  the  fact  of  the  republication  by  the  codicil,  I  am  of 
opinion,  that  it  is  consistent  with  the  true  construction  of  the 
testator's  testamentary  instruments,  and  the  effect  that  ought  to  be 
given  to  republication, — that  it  is  consistent  with  law,  and  justice, 
and  reason,  and  consistent  also  with  the  cases  of  Latces  v.  Bennett  (a) 
and  Knotty 8  v.  Shepherd  (4),  to  say,  that  the  purchase-monies  of 
Williams's  Farm  and  Nash's  own  Farm  belong  to  those  who  would 
[  •736  ]  have  enjoyed  *them  if  Mr.  Galton  had  not  exercised  the  option  of 
buying.  The  purchase-money  of  the  two  estates  having  been  kept 
quite  distinct,  no  apportionment  is  required. 

(1)  70  R.  R.  293  (2  Coll.  490).  (3)  1  R.  B.  10  (1  Cox,  167). 

(2)  14    Sim.     654,    a    case    which  (4)  21  R.  R.  222  (1  J.  &  W.  499). 
followed  Tombs  y.  Boch, 
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The  purchase-monies  must  be  invested,  and  the  interest  be  paid       Emush 
to  the  tenants  for  life.  Smith 

As  to  that  small  piece  of  land,  the  leasehold  mentioned,  I  should 
very  much  prefer  to  direct  a  case  for  the  opinion  of  a  court  of  law ; 
but,  as  my  opinion  has  been  asked,  I  give  it. 

Upon  the  assumption  that  this  would  not  pass  but  for  the  late 
Act  of  Parliament,  I  am  certainly  not  prepared  to  say  that  under  the 
late  Act  it  does  pass.  I  apprehend  that  the  gift,  being  one  expressly 
of  a  freehold  estate,  did  not  comprise  the  little  leasehold  bought 
with  it  from  Mr.  Brooks,  though  mixed  with  the  freehold  estate. 

How  the  case,  assuming  that  to  be  so,  would  have  stood  if  the 
acquisition  of  the  fee  of  the  leasehold  part  had  been  made  before 
the  last  codicil,  it  is  not  necessary  to  say.  In  point  of  fact,  it  was 
not  made  till  after  the  last  codicil ;  and  therefore,  it  cannot,  I  think, 
pass  unless  by  means  of  the  late  Act ;  and  the  burthen  is  on  those 
who  contend  that  the  late  Act  of  Parliament  changes  the  devolution 
of  the  property,  to  prove  it.  They  have  not  proved  it  to  my  satis- 
faction. I  think  that  this  leasehold,  or  formerly  leasehold,  portion 
passes  under  the  general  residuary  gift. 

The  costs  of  the  suit  of  Gallon  v.  Emuss  have  been,  in  the  first 
place,  provided  for  out  of  the  purchase-money  generally,  but  they 
must  now  be  paid  out  of  Williams's  Farm  and  Nash's  own  Farm 
rateably. 

The  Master  has  found  2,0002.  due  from  Nash's  estate  to  Smith's 
estate.  That  was  a  sum  due  from  Mr.  Nash  as  trustee ;  it  must 
bear  interest  at  41.  per  cent.,  and  be  treated  as  being  a  lien  upon 
Williams's  Farm,  upon  the  footing  of  a  mortgage.  It  is  said  that 
there  is  little  or  no  general  personal  estate  to  pay  it ;  but  whatever 
there  is  must  be  appropriated  to  that  purpose.  The  general  rule 
is,  that  the  particularly  given  estate  must  bear  its  own  burthen, 
and  not  resort  to  other  estates  also  particularly  given  ;  *that  is,  [  *737  ] 
that,  if  a  testator  has  devised  Greenacre,  subject  to  a  mortgage, 
though  made  by  himself,  to  A.,  and  has  devised  Blackacre,  not 
subject  to  any  mortgage,  to  B.,  A.  may  have  the  personal  estate 
applied  towards  the  discharge  of  Greenacre,  if  there  be  any ;  he 
may  have,  I  suppose,  a  descended  real  estate  applied  in  aid ;  but, 
these  two  sources  failing,  I  apprehend  that  he  cannot  come  against 
the  unmortgaged  estate  particularly  given.  On  this  point  the 
declaration  will  be,  that  the  debt  of  2,0002.  is  to  be  borne,  in  the 
first  place,  by  the  general  personal  estate ;  and,  so  far  as  that  is 
insufficient,  by  Williams's  Farm. 
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r. 
Smith. 


[  •738  ] 


By  the  decree  it  was  among  other  things  declared,  that  fhe 
purchase-monies  of  Nash's  own  Farm  were  subject  to  the  limita- 
tions by  the  will  and  codicils  declared  concerning  that  estate ;  and 
that  the  purchase-monies  of  Williams's  Farm  were  subject  to  the 
limitations  by  the  second  codicil  declared  concerning  that  estate. 
And,  it  appearing  by  the  Master's  report  that  the  residuary 
personal  estate  of  the  testator  would  be  insufficient  to  pay  his 
simple  contract  creditors,  it  was  declared,  that  2,0002.,  being  the 
unpaid  residue  of  the  2,500Z.  belonging  to  the  estate  of  the  testator 
William  Smith,  constituted  a  lien  upon  Williams's  Farm  at  the 
time  of  the  death  of  the  testator  John  Nash;  and  that  the  said 
sum  of  2,0002.,  with  the  interest  due  thereon,  ought  to  be  raised 
and  paid  exclusively  out  of  Williams's  Farm,  or  the  purchase- 
monies  thereof,  without  contribution  from  any  other  part  of  the 
estate  of  the  testator  John  Nash.  And  it  was  declared,  that  all  the 
freehold  and  leasehold  estates  of  the  testator  John  Nash  not  par- 
ticularly ^devised  or  bequeathed  by  his  will  or  codicils,  or  some  or 
one  of  them,  passed  by  the  residuary  clause  in  his  will ;  and  that 
the  bequest  of  the  leasehold  estates  by  the  residuary  clause 
operated  as  a  specific  bequest.  And  it  was  declared,  that  the 
bequest  of  the  leasehold  garden  and  premises  at  Falsam  Pitts 
was  adeemed  by  the  subsequent  conveyance  of  the  fee  to  the 
testator;  and  that  the  garden-ground  constituted  part  of  the 
residuary  freehold  estates  of  the  testator.  And  it  was  declared, 
that  the  small  piece  of  ground  at  or  near  Brickhouse  Lane, 
which  was  leasehold  when  purchased  by  the  testator  John  Nash, 
did  not  pass  by  the  devise  of  the  testator's  freehold  estate  at  or 
near  Brickhouse  Lane,  but  constituted  part  of  the  residuary 
freehold  estates  of  the  testator. 


1848. 
Bee,  7. 

1849. 
Mayl. 


FOWLER  V.   EEYNAL. 

(2  De  G.  &  Sm.  749—757  ;  S.  C.  on  appeal,  13  Jur.  649 ;  affd.  3  Mac.  &  G.  500 ; 
21  L.  J.  Ch.  121 ;  15  Jur.  1019.) 

[Affirmed  on  appeal,  as  reported  in  8  Mac.  &  G.  500.] 
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MCINTOSH  V.  The  GEEAT  WESTEEN  EAILWAY 

COMPANY. 

2  De  G.  &  Sm.  758-770 ;  S.  C.  18  L.  J.  Ch.  94  ;  affd.  2  Mac.  &  G.  74—97 ;       n^^Y^C 

2  H.  &  Tw.  250;  19  L.  J.  Ch.  374;  14  Jur.  819.)  ^    \  ''^ 

On  appeal. 

A  contractor  filed  a  bill  against  a  Hallway  Company,  and  their  secretary  x850. 

and  engineer,  stating,  that  he  had  entered  into  a  contract  with  the  Railway  j^h,  19  21,2 

Company,  to  make  certain  parts  of  a  railway,  at  a  fixed  price,  portions  of 

which  were  to  be  advanced  from  time  to  time,  on  account  for  works  done 

and  executed,  upon  the  certificate  of  the  engineer  for  the  time  being  of  the 

Company,  and  the  balance  being  payable  on  the  completion  of  the  works, 

upon  the  like  certificate.    The  bill  alleged,  that  the  engineer  refused  his 

certificate  at  the  instance  of  and  in  collusion  with  the  Company.   It  sought 

discovery  from  the  Company,  and  their  secretary  and  engineer,  and  prayed 

for  a  declaration  that  the  withholding  the  certificate  was  a  fraud  on  the 

plaintiff.    It  also  prayed  for  an  account  against  the  Company,  and  a  decree 

for  payment  of  what  should  be  found  due  to  the  plaintiff.    The  Company, 

the  secretary,  and  the  engineer,  separately  demurred  generally  to  the  bill, 

but  the  Court  overruled  each  demurrer. 

The  plaintiffs  in  this  cause  Trere  David  M'Intosh  and  T.  Tyrrell, 
as  the  executors  of  Hugh  M'Intosh,  deceased,  who  was  an  engineer 
and  railroad  contractor;  and  the  defendants  were  the  Great 
Western  Bailway  Company,  Charles  Alexander  Saunders  their 
secretary,  and  Isambert  K.  Brunei  their  engineer. 

The  bill  stated,  that  the  plaintiff's  testator  contracted,  in  1886, 
to  construct  certain  earthworks,  bridges,  and  other  railway  works 
between  Ealing  and  Hendon,  of  three  miles  length,  to  be  finished 
within  a  defined  period,  for  the  sum  of  27,950Z.,  and  that  the  terms 
of  the  contract  were  expressed  by  an  indenture,  dated  the  6th  of 
November,  1836,  under  the  seal  of  the  Company,  and  signed  and 
sealed  by  H.  M'Intosh,  deceased  ;  by  which,  after  reciting  that  the 
said  H.  M'Intosh,  deceased,  had  contracted  with  the  Company  to 
execute  the  specified  works  to  the  satisfaction  of  the  Company  and 
Isambert  E.  Brunei,  or  other  their  principal  engineer  thereafter  to 
be  appointed  by  the  said  Company ;  "  and  that  the  Company  had 
agreed  to  advance  him  money  on  account  of  works  done  and 
executed/*  such  execution  to  be  certified  by  the  said  Isambert  K. 
Brunei,  or  the  principal  engineer  for  the  time  being  of  the  Com- 
pany, and  that  after  completion  the  balance  was  to  be  paid :  it  was 
witnessed,  among  other  things,  that  the  said  H.  M'Intosh  should 
perform  the  works  with  certain  materials  in  the  specification 
mentioned,  and  in  the  most  workmanlike  manner,  to  the  satisfac- 
tion, in  all  things,  of  the  said  Company  and  their  said  engineer ; 
and  should  in  all  respects  abide  by  the  true  intent  and  meaning  of 
the  specification,  with  provisions  in  case  of  variation  in  the  works ; 


1848.    CH.    2  DE  G.  &  SM.  758—760. 


[R.E. 


and  it  was  provided,  that  if  the  contractor  should  be  materially 
impeded  or  delayed  in  the  *works  by  the  Company  or  their  agents, 
such  impediment  should  not  vacate  the  deed,  except  that  in  any 
such  case  the  Company's  engineer  should  determine  what  amount 
of  time  and  allowance  of  expenses  should  be  made  and  given. 
That  the  indenture  also  witnessed,  that  the  Company  covenanted 
to  pay  the  said  H.  M'Intosh  the  contract  price  of  27,9502.,  at 
certain  specified  times,  the  amounts  of  the  instalments  being 
regulated  in  manner  provided  by  the  deed  with  reference  to  the 
value  of  the  work  done  at  such  times,  as  certified  by  the  Company's 
engineer.  And  it  was  provided,  that  the  works  contracted  to  be 
done  should  not  be  considered  as  executed  unless  the  same  should 
have  been  executed  within  the  time  thereby  specified  for  that 
purpose,  to  the  satisfaction  of  the  Company's  engineer  for  the  time 
being,  and  should  have  been  certified  by  him  to  have  been  so 
executed  ;  and  that,  on  notice  being  given  by  the  said  H.  M'Intosh 
for  that  purpose,  the  said  engineer  should  without  delay  examine 
the  works,  and,  if  executed  according  to  contract,  certify  th6  same 
to  the  Company,  and  thereupon  that  the  said  H.  M'Intosh,  his 
executors,  administrators,  or  assigns,  should  be  entitled  to  recover 
from  the  Company  the  amount  certified  to  be  due  for  the  works. 

The  bill  further  stated,  that  the  works  were  duly  completed ;  and 
that  notice  had  been  given  by  the  said  H.  M'Intosh;  and  that 
6,500L  and  upwards  was  due  to  him  (besides  a  certain  sum  of 
2,0002.,  retained  in  respect  of  other  works),  which  sum  had  been 
agreed  to ;  and  that  therefore  it  was  the  duty  of  the  engineer  to 
give  his  certificate,  which  he  had  not  given,  on  the  ground  that  he 
had  been  desired  by  the  Company  not  to  do  so  till  the  said  H. 
Mlntosh  had  completed  another  contract. 

The  bill  charged,  that,  in  refusing  to  certify,  the  said  I.  K.  Brunei 
had  been  acting  under  the  authority  and  by  the  direction  of  the 
Company,  and  that  he  was  acting  in  collusion  with  and  by  the 
direction  of  the  Company. 

The  bill  also  contained  the  following  charges : 

That,  at  the  time  when  the  plaintiff,  the  testator,  entered  *into 
and  executed  the  said  indenture  or  deed  of  contract,  and  from  that 
time  to  the  period  of  his  death,  he  believed  that  the  said  I.  K. 
Brunei  was  merely  the  principal  engineer  or  servant  and  agent  of 
the  Company;  and  that  it  was  not  until  after  the  whole  of  the 
wjrks  had  been  completed  by  the  plaintiff's  testator,  and  in  fact 
not  until  after  his  decease,  that  it  was  discovered,  as  the  fact  was, 
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that  the  said  I.  K.  Brunei  was  an  original  subscriber  to  and 
member  of  the  Company,  and  that  he  did,  at  the  time  of  the 
formation  of  the  Company,  hold,  and  had  ever  since  held,  and  still 
held  on  his  own  account,  and  for  his  own  use  and  benefit,  many 
shares  in  the  Company;  and  that  he  had  had  and  had  a  direct 
interest  in  favour  of  the  Company,  and  had  a  direct  interest  in  with- 
holding the  certificates  of  completion  and  of  repair. 

That  the  large  discretionary  powers  given  to  the  said  I.  E.  Brunei, 
by  the  deed  of  contract,  were  given  to  him  on  the  assumption,  on 
the  part  of  the  plaintiff's  testator,  that  he  had  no  interest  in  the 
matters  in  respect  of  which  such  discretionary  powers  might  be 
required  to  be  exercised. 

That,  under  these  circumstances,  such  certificates  of  completion 
and  repair  ought  respectively  to  be  dispensed  with,  inasmuch  as 
the  said  I.  E.  Brunei  was  not  competent,  by  reason  of  such  personal 
interest,  to  exercise  the  discretionary  powers  according  to  the  spirit 
and  true  intent  and  meaning  of  the  contract. 

That  the  Company  being  a  corporation,  the  plaintiffs  were 
unable  to  obtain  from  them  upon  oath  a  discovery  of  the  matters 
except  through  their  secretary  and  principal  engineer. 

That  the  defendant  Saunders  had  been,  during  the  whole  of  the 
transactions  in  the  bill  mentioned,  and  still  was,  the  principal 
secretary  of  the  Company,  and  was  then  and  had  been  for  a 
considerable  time  last  past  the  sole  and  only  secretary  of  the 
Company ;  that  he  and  the  defendant  I.  E.  Brunei,  who  still  was 
such  principal  engineer  as  aforesaid,  '''had  been,  during  and  [  *76i  ] 
throughout  the  whole  of  the  transactions  and  matters  in  the  bill 
mentioned,  and  still  were,  the  two  chief  officers  of  the  Company ; 
♦  *  and  that,  for  the  purpose  of  a  proper  discovery  respecting  the 
matters  aforesaid,  it  was  necessary  that  the  said  C.  A.  Saunders  and 
I.  E.  Brunei  should  be  made  defendants  to  and  should  answer  the  bill. 

The  bill  asked  for  the  production  of  documents  relating  to  the 
matters  in  question  in  the  suit  against  the  Company;  and  for 
discovery  as  to  the  alleged  transactions,  and  for  the  production  of 
like  documents  by  the  defendants  Saunders  *and  I.  E.  Brunei ;  and  [  *762  ] 
it  prayed  for  a  declaration  by  the  Court,  that  the  withholding  the 
certificates  was  a  fraud  upon  the  plaintiffs ;  and  that  the  plaintiffs 
were  entitled  to  recover  all  such  amounts  as  if  such  certificates  had 
been  given;  and  that  the  Company  might  be  decreed  to  pay  the 
amounts  to  be  shown  by  the  accounts,  with  interest,  or  that  a 
general  account  between  the  parties  might  be  directed,  with  interest 
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and  costB;  and  that  the  Company  might  be  decreed  to  pay  the 
balance  to  be  found  due  on  the  accounts;  and  that  the  Court 
would  declare  the  principle  and  footing  upon  which  the  accounts 
should  be  taken;  and  that,  if  necessary,  an  inquiry  whether  the 
works  had  been  properly  done  might  be  directed. 

The  Company,  Mr.  Saunders,  and  Mr.  Brunei  severally  demurred 
to  this  bill. 

Mr.  Bethell,  Mr.  Bacon,  and  Mr.  Stevens,  in  support  of  the 
demurrer  of  the  Company  and  of  Mr.  Saunders : 
*     *    If  the  plaintiffs'  testator  has  performed  his  part  of  the  con- 
tract, the  plaintiffs  are  entitled  to  recover  such  amount  as  they  can 
substantiate  in  a  court  of  law ;  and  it  is  no  bar  to  their  recovering, 
that  the  Company  did  not  perform  the  condition  precedent  on  their 
[  •768  ]       part,  and  procure  the  certificate  *of  their  engineer  in  performance 
of  their  covenant  to  do  so.     *     *    * 

If  the  bill  had  shown  circumstances  making  a  case  of  fraud,  there 
might  have  been  a  concurrent  jurisdiction  at  law  and  in  equity;  but 
the  circumstances  alleged  by  this  bill,  do  not  amount  to  fraud,  nor 
even  to  collusion,  which  must  be  between  two  independent  individuals, 
and  cannot  be  between  a  principal  and  his  agent,  of  whom  the  latter 
is  bound  to  obey  the  directions  of  the  former.  *  *  ♦ 
[  766  ]  The  present  bill,  however,  does  not  make  a  case  of  numerous 

items  or  complicated  accounts ;  for  it  states,  in  effect,  that  there 
has  been  a  settlement  and  agreement  on  all  the  items,  except 
some  few. 

Mr.  Roll  and  Mr.  G.  L.  Russell,  in  support  of  Mr.  Brunei's 
demurrer : 

Mr.  Brunei  should  not  be  a  party  to  this  bill  for  the  purpose  of 

discovery.    He  is  merely  a  witness.    *    *    ♦ 
[  766  ]  There  is  no  case  that  sustains  the  doctrine,  that  any,  except  a 

general  agent  of  a  corporation,  may  be  made  a  defendant;  but  there 

are  observations  in  several  cases  to  the  effect  that  a  particular  agent 

may  not.     ♦    ♦     * 
[  767  ]  The  plaintiffs  may  make  some  of  the  governing  body  of  the 

corporation  and  the  secretary  parties  as  defendants,  but  they  can 

go  no  further :  Glyfin  v.  Scares  and  The  Queen  of  Portugal  (i).    *   *    * 
If  it  be  said,  that  Mr.  Brunei's  character  in  the  transactions,  the 

subject  of  this  bill,  was  that  of  an  arbitrator  between  the  parties, 

(1)  51  E.  B.  36  (1  Y.  &  C.  Ex.  Eq.  644,  663) 
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then  he  ought  not  in  that  character  to  be  made  a  defendant:  Steward 
V.  East  India  Company  (i). 

Sir   Fitzroy    Kelly,    Mr.    Russell,     Mr.     Lloyd,     and     Mr. 
Hetherington,  were  for  the  plain tiflfs: 

The  case  stood  over  till  Thursday,  the  l4th  of  December,  for 
the  Court  to  hear,  if  necessary,  the  counsel  for  the  plaintiffs; 
but,  on  that  day,  the  Court,  without  calling  on  them,  delivered 
judgment. 

The  Vicb-Chancbllor  :  18^8. 

Dee.  14. 

The  bill  in  this  cause  may,  as  between  the  plaintiffs  and  the        — 
Great  Western  Railway  Company,  I  think,  be  accurately  represented 
as  stating  substantially  this  case. 

A  tradesman  and  a  customer  contract  together  by  deed,  that  the 
former  will  execute  for  the  latter  works  of  considerable  magnitude 
and  expense,  in  consideration  of  being  fairly  paid  for  them  by  the 
customer,  according  to  their  just  value, — that  value,  however,  and 
the  amount  consequently  of  the  payment,  to  be  decided  by  a  third 
person  specified  by  the  deed  for  the  purpose,  who,  when  satisfied 
of  the  due  execution  of  the  works,  is  to  certify  that  fact  *and  the  [  *768  ] 
amount  of  payment  to  be  made ;  and  the  tradesman  is  not,  without 
that  certificate,  or  otherwise  than  conformably  to  the  certificate,  to 
be  entitled  to  receive  anything. 

Under  this  contract,  (by  deed,  as  I  have  said)  the  works  are 
executed  by  the  tradesman  duly  and  properly,  to  the  knowledge 
and  to  the  satisfaction  of  the  customer  and  the  third  person  :  but 
the  tradesman  applying  afterwards  for  payment  is  refused  for  want 
of  a  certificate,  not  only  without  just  cause,  but  by  the  direction  also 
of  the  customer,  nor  only  so,  but  in  collusion,  moreover,  with  him. 

That  is  a  state  of  things  which,  in  my  opinion,  entitles  the 
tradesman  to  file  a  bill  in  equity  against  the  customer  for  relief — 
for  some  relief — and  the  tradesman's  case  being  that  of  tlio 
plaintiffs  here,  and  the  customer's  case  that  of  the  Company,  and 
the  relief  prayed  by  the  bill,  whether  exceeding  or  not  exceeding, 
still  including,  as  I  conceive,  relief  to  which  the  plaintiffs,  if  the 
bill  is  true,  are  entitled,  the  demurrer  of  the  Company  is  in  my 
opinion  unsustainable. 

It  has  been  argued  for  the  Company,  that,  according  to  the 
language  of  the  deed,  the  facts  alleged  by  the  plaintiffs  show,  that 

(1)  2  Vem.  380. 
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M*iNTOBH  the  refusal  by  the  third  person,  (namely  Mr.  Brunei,)  of  the  certi- 
Thb  Great  ficate  required  is  a  breach  of  covenant,  or  causes  a  breach  of 
RailwYy^o.  covenant  on  the  part  of  the  Company,  for  which  the  plaintiffs  are 
entitled  to  recover  damages  at  law  from  the  Company.  This  may 
possibly  be  so :  but  it  does  not,  in  my  judgment,  defeat  the  plain- 
tiffs' right  to  relief  in  this  Court,  founded  on  the  conduct  that  I 
have  mentioned.  They  are,  I  think,  justified  in  refusing  to  be 
driven  to  take  that  course. 

Again,  it  has  been  urged,  that  the  facts  stated  demonstrate  that 
the  Company  has  by  its  conduct  precluded  itself,  even  at  law,  from 
requiring  that  the  plaintiffs,  as  a  condition  of  proving  directly  the 
[  •769  ]  value  of  the  works,  should  *prove  a  certificate  obtained  from  Mr. 
Brunei.  This  suggestion  may  or  may  not  be  well  founded ;  but 
here  I  say  likewise,  that  whatever  may  be  the  effect  that  ought  at 
law  to  be  attributed  to  the  conduct  of  the  Company,  the  plaintiffs' 
title  to  sue  in  equity,  given,  as  I  conceive,  by  the  absence  of  a 
certificate  from  Mr.  Brunei — that  absence  being  occasioned  as  the 
bill  alleges  it  to  be,  is  not  so  displaced. 

It  has  been  contended,  that  the  principal  engineer  is  mentioned 
in  the  deed  merely  as  an  agent  of  the  Company,  or  as  its  servant, 
and  not  as  a  person  who  could  owe  any  duty  to  the  contractor,  that 
he  owed  no  duty  to  the  contractor,  and  that  a  case  of  collusion  is 
in  effect  not  well  stated. 

This  contention  also  I  think  unfounded.  It  appears  to  me,  that 
Mr.  Brunei,  as  the  holder  of  the  office  of  principal  engineer  to  the 
Company,  must  be  treated  as  having  been  appointed  to  functions 
which,  if  not  strictly  those  of  an  arbitrator,  were  analogous  to 
those  of  an  arbitrator  between  the  contractor  and  the  Company ; 
in  respect  of  which,  a  duty  to  both  arose, — a  duty,  the  performance 
of  which  could  not,  by  collusion  between  the  engineer  and  the 
Company,  be  intercepted  without  creating  a  case  of  fraud, — 
cognisable  by  this  Court ;  and  that  such  a  case  of  fraud  is  with 
sufficient  certainty  and  distinctness  stated  upon  the  bill,  not  merely 
because  it  uses  the  word  ''  collusion,"  but  because,  in  addition  to 
the  passage  where  that  expression  occurs,  there  are  found  upon  the 
record  the  other  allegations  and  charges  which  it  contains. 

With  regard  to  Mr.  Saunders,  it  was  scarcely  argued  that  his 
demurrer  must  not,  and  I  think  that  it  must,  stand  or  fall  with 
that  of  the  Company. 

For  Mr.  Brunei,  however,  it  was  strenuously  urged,  that  his 
demurrer  was  in    any    event   sustainable,   whether  that  of  the 
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Company  ought  to  be  treated  as  good  or  bad ;  and  many  apposite     M*lNTa«iH 

cases  were  cited  on  that  subject,  with  most  of  which  we  are  well    trk  Great 

acquainted  in  this   Court:    among  them  it  may  perhaps  be  of  ^^i^IyOo 

use  to  mention  one  of  the  oldest,  *Steioard  v.  The  East  India  Com-       [  ♦770  ] 

pany  (i),  which  appears  not  to  have  been  exactly  understood.    It  is 

not  to  be  found  in  the  Registrar's  book,  but  there  is  a  note  of  the 

argument,  and  of  the  judgment,  in  the  Court  book  of  the  day, 

July  10th,  1700.    The  note  is  "Allow  the  demurrer."    Lord  Eldon 

appears  to  have  thought  that  there  was  an  error  in  the  report,  and 

that  the  demurrer  must  have  been  overruled  (2) ;  but  the  Court 

book  says,  ''  Allow  the  demurrer ;  and  as  to  the  plea,  let  it  stand 

for  an  answer,  with  liberty  to  except,  and  save  the  benefit  of  the 

plea  until  the  hearing."    I  mention  this,  not  because  I  think  it 

bears  importantly  on  this  case,  but  because  the  information  may 

be  acceptable  to  the  Bar. 

[The  Company  appealed  from  this  decision,  as  reported  in 
2  Mac.  &  6.  74 ;  but  the  Lord  Chancellor  affirmed  the  decision  of 
the  Yicb-Chancellor  and  delivered  the  following  judgment.] 

I  have  examined  with  great  care  the  statements  in  the  very        1850. 
voluminous  bill  in  this  case,  and  have  come  to  the  conclusion         ""^  ' 
that  the  Vice- Chancellor  Knight  Brucb's  judgment  is  correct;  [2Mac.&G. 
and,  in  affirming  it,  I  do  not  think  that  any  of  the  decisions  upon 
similar  subjects  are  in  the  least  disturbed. 

It  will  probably  be  extremely  difficult  for  a  court  of  equity  to 
do  justice  to  the  plaintiff,  according  to  the  case  made  by  the  bill ; 
but  there  does  not  appear  to  be  any  possibility  of  a  court  of  law 
doing  so.  What  might  be  the  effect  of  such  a  state  of  things  if  this 
impossibility  had  arisen  from  the  act  or  conduct  of  the  plaintiff,  it 
is  not  necessary  to  consider,  because  it  is,  I  think,  sufficiently  stated 
and  shown  that  it  not  only  exists  in  this  case,  but  that  it  has  arisen 
from  the  conduct  of  the  defendants,  not  adopted  probably  from  any 
fraudulent  intention  or  scheme,  but  now  made  the  instrument  of 
fraud  if  it  should  prevail  to  prevent  the  plaintiff  from  recovering 
payment  of  what  is  justly  due  to  him. 

The  subject-matters  upon  which  the  plaintiff  seeks  the  assistance 
of  equity  are  various ;  but  in  most  of  them  the  same  ground  exists; 
and  as  it  is  sufficient  for  the  present  purpose  to  see  that  a  case  is 
made  for  some  relief,  I  purpose  confining  myself  to  that  point  which 

(1)  2  Vem.  380.  (2)  See  Dummer   v.    Corporation  of 

Chippenham,  14  Ves.  245. 
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[  •J^^  ] 


is  common  to  many  of  the  subject-matters  of  the  bill,  and  as  to 
which  the  facts  stated,  if  true,  are  I  think  sufficient  to  entitle  the 
plaintiff  to  the  assistance  of  this  Court. 

It  is  true  that  the  specification  and  contract  constitute  a  relation- 
ship between  the  plaintiff  and  the  defendants,  which,  if  correctly 
acted  upon,  would  have  given  to  the  plaintiff  a  legal  right,  and  a 
legal  right  *only,  to  the  benefits  he  claimed  by  this  bill ;  but  if  the 
facts  stated  in  the  bill  are  such  as,  if  true,  deprive  the  plaintiff  of 
the  means  of  enforcing  such  legal  right,  such  facts  having  arisen 
from  the  conduct  of  the  defendants,  or  of  their  agent  so  recognised 
by  the  specification  and  contract,  and  now  used  for  the  fraudulent 
purpose  of  defeating  the  plaintiff's  claim  altogether,  the  defendants 
cannot  resist  the  plaintiff 's  claim  in  equity  upon  the  ground  that 
his  remedy  is  only  at  law ;  nor  is  it  any  answer  to  show  that,  if  the 
plaintiff  cannot  get  at  law  what  he  contracted  for,  he  may  obtain 
compensation  in  damages.  It  is  no  answer  to  a  bill  for  specific 
performance,  that  the  plaintiff  may  bring  an  action  for  damage  for 
a  breach  of  the  contract,  or  in  a  proper  case  of  a  bill  for  discovery 
of  specific  chattels,  that  damages  may  be  recovered  in  trover :  the 
language  of  pleading  is  not  that  the  plaintiff  has  no  remedy,  but  no 
adequate  remedy  save  in  a  court  of  equity.  It  is  therefore  no  answer, 
in  the  present  case,  for  the  defendants  to  urge  that  if  they,  or  their 
agent,  have  been  neglectful  of  what  they  undertook  to  do,  by  which 
the  plaintiff  has  suffered,  they  may  be  liable  in  damages  to  the 
plaintiff.  He  contracted  for  a  specific  thing,  and  is  not  bound  to 
take  that  or  something  in  lieu  of  it,  if  such  other  thing  be  not  what 
this  Court  considers  as  a  fair  equivalent.  I  do  not  therefore  con- 
sider that  any  answer  is  given  to  the  plaintiff's  right  to  file  a  bill 
in  this  Court,  by  showing  that  the  ground  upon  which  he  seeks  his 
right  so  to  do,  namely,  the  being  barred  of  his  legal  remedy  by  the 
conduct  of  the  defendants,  may  subject  them  to  damages  at  law. 

It  was,  indeed,  urged  that  the  plaintiff's  remedy  at  law  was  not 
affected  by  the  facts  alleged  in  the  bill,  because  it  was  contended 
that  a  condition  precedent  the  performance  of  which  was  rendered 
impossible  by  the  conduct  *of  the  defendants,  could  not  affect  the 
plaintiff's  right,  upon  the  authority  of  Hotham  v.  The  East  India 
Company  (i) ;  but  the  present  is  not  a  contract  dependent  upon  a 
condition  precedent,  but  the  matter  to  be  performed,  and  the  per- 
formance of  which  has  been  prevented  by  the  conduct  of  the 
defendants,  is  part  of  and  of  the  essence  of  the  contract  itself,  and 
(1)  1  E.  E.  333  (I  T.  E.  638). 
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without  the  performance  of  which  it  is  provided  that  no  right  under     M'Intosh 
the  contract  shall  arise.    The  case  made  by  the  bill  in  this  respect    j^^  aBEA.T 
varies  according  to  the  facts,  but  the  principle  is  included  in  all ;  ^  Western 
extra  work  for  instance,  the  payment  of  which  was  to  be  regulated 
by  periodical  admeasurements  and  a  fixed  rate  of  charge,  cannot 
now  be  so  regulated,  being  covered  and  concealed  by  other  works 
made  under  the  directions  of  the  agent  of  the  defendants.    The 
contract,  therefore,  though  capable  of  being  performed  after  a  due 
investigation,  cannot  be  the  subject  of  an  action  upon  the  terms  of 
it.    Similar  observations  apply  as  to  other  parts  of  the  case,  such 
as  the  works  not  being  completed  within  the  prescribed  time,  and 
the  causes  which  led  to  that  omission. 

It  appears  to  me,  therefore,  that  this  is  clearly  a  case  in  which 
the  plaintiff  cannot  obtain  what  he  is  entitled  to  at  law  ;  and  that  his 
inability  to  do  so  has  arisen  from  the  acts  of  the  defendants,  or  their 
agent ;  and  whether  such  acts  arose  originally  from  any  fraudulent 
motive  or  not,  I  think  that  to  use  them  for  the  purpose  of  defeating 
the  plaintiff's  remedy  would  constitute  a  fraud  which  this  Court 
will  not  permit  the  defendants  to  avail  themselves  of;  and  that 
they  are,  therefore,  precluded,  according  to  the  statements  in  the 
bill,  from  raising  the  objections  they  rely  upon  to  the  ♦plaintiff's  [  *97  ] 
equity  ;  and  that  there  is  sufficient  allegation  of  that  of  which  the 
fraud  consists. 

The  demurrer  was  therefore,  I  think,  properly  overruled;  and 
this  appeal  must  be  dismissed  with  costs. 


BULL  V.   FAULKNER.  i848. 

(2  De  G.  &  Sm.  772—776 ;  S.  C.  13  Jur.  93.)  Dee^d, 

A  solicitor's  lien  is  a  dormant  security,  in  which  it  differs  from  a  mort- '      Kniqbt 
gage;  but  a  solicitor  may  assign  a  debt  due  to  him  for  costs,  with  the    '^•^^cb,  V.-C. 
benefit  of  any  lien  he  may  have  upon  any  documents  for  such  costs.    The   [  ^  ^®  O.  & 
claim  is  equally  valid,  whether  the  deeds  are  in  the  actual  possession  of  the         ^'       ^ 
solicitor  or  of  his  assignee;    and  the  lien  may   pass    to  the  solicitor's 
assignee,  if  the  deeds  were  handed  over  in  the  solicitor's  presence  and  at 
his  request  to  his  assignee,  without  his  actually  touching  them. 

This  was  a  suit  by  Mr.  Bull,  a  judgment  creditor  in  possession 
under  a  writ  of  elegit,  against  the  debtors  and  their  incumbrancers, 
to  have  the  real  estate  of  the  debtors  sold  under  the  provisions  of 
the  1  &  2  Vict.  c.  110,  s.  13. 

The  cause  was  heard  on  the  8rd  of  December,  1847,  when  the 
Court,  upon  the  plaintiff  submitting  to  account  in  the  same  way  as 
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Bull  a  mortgagee  in  possession  (i),  among  other  directions  referred  it  to 
Faulkner,  the  Master  to  inquire,  whether  there  were  any  and  what  charges  or 
incumbrances  affecting  the  lands  mentioned  in  the  pleadings  ;  and 
to  take  an  account  thereof,  and  state  to  the  Court  their  respective 
priorities  and  what  was  due  thereon.  The  Master  was  also  directed 
to  inquire  and  state  to  the  Court,  whether  there  was  any  and  what 
lien  subsisting  in  favour  of  the  defendants  Messrs.  Martin,  Stone 
&  Co.,  (who  were  bankers,)  on  the  title  deeds  of  and  relating  to  the 
hereditaments,  not  being  a  charge  or  incumbrance  thereon. 

The  Master,  by  a  separate  report,  found  that,  by  an  indenture, 
dated  the  25th  of  May,  1848,  and  made  between  the  defendant 
Benjamin  Martindale,  a  solicitor,  one  of  the  defendants,  of  the  one 
part,  and  the  said  Messrs.  Martin,  Stone  &  Co.,  of  the  other  part, 
the  defendant  Benjamin  Martindale  assigned  and  transferred  the 
debt,  whatever  might  be  the  amount  thereof,  then  due  from  the 
defendants  Hannah  Faulkner  and  Mary  Bebecca  Faulkner,  to  him, 
for  costs  in  a  Chancery  suit  of  Faulkner  v.  Matthews. 

The  Master  also  found,  that  the  suit  of  Faulkner  v.  Matthews 
was  instituted  by  some  of  the  defendants  in  this  suit  for  the 
redemption  of  the  premises  in  the  pleadings  of  the  present  suit 
mentioned;  and  that  an  order  had  been  made  in  the  suit  of 
[  ♦773  ]  Faulkner  v.  Matthews^  that,  on  payment  *of  a  sum  of  19i.  14«.  9d., 
Matthews,  a  defendant  in  that  suit,  and  others,  should  convey  the 
premises,  and  deliver  up  the  title  deeds  relating  to  them  in  his 
custody  to  the  plaintiffs  in  that  suit  and  the  defendants,  the 
Faulkners,  in  the  present  suit. 

The  Master  also  found,  that  an  action  in  the  Court  of  Common 
Pleas  had  been  brought  by  the  defendant  Benjamin  Martindale 
against  the  defendants  Hannah  Faulkner  and  Mary  Bebecca 
Faulkner  for  the  costs  in  the  suit  of  Faulkner  v.  Matthews,  in  which 
action  a  verdict  had  been  obtained  for  the  sum  of  6Z.  88.  4({.,  besides 
costs  of  that  action.  And  he  found  that  the  defendants  Messrs. 
Martin,  Stone  &  Co.  were  in  possession  of  certain  title  deeds 
relating  to  the  premises  mentioned  in  the  pleadings  in  the  present 
suit,  and  that  they  came  into  possession  thereof  in  the  month  of 
June,  1848,  under  the  following  circumstances :  viz.  that  the 
defendants  Hannah  Faulkner  and  Mary  Bebecca  Faulkner  having, 
by  the  order  in  the  suit  of  Faulkner  v.  Matthews,  been  directed  to 
pay  the  sum  of  191.  14^.  9c?.,  and  having  themselves  no  means 
wherewith  to  discharge  it,  a  clerk  of  Messrs.  Martin,  Stone  &  Co., 
(1)  Reported  on  this  point,  1  De  G.  &  Sm.  685.     See  75  E.  R.  247. 
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in  the  month  of  June,  1848,  attended,  at  the  request  of  the  defendant  Bull 
B.  Martindale,  the  then  solicitor  of  the  present  defendants  Hannah  faulkneb. 
Faulkner  and  Mary  Rebecca  Faulkner  as  the  plaintiffs  in  the  suit 
of  Faulkner  v.  Matthews,  at  the  office  of  Messrs.  Dyneley,  Cover- 
dale,  and  Lee,  the  solicitors  of  the  parties  defendants  to  that  suit,  to 
whom  the  said  sum  of  191.  lis.  9d.  was  payable,  and  there  and 
then,  on  behalf  of  Messrs.  Martin,  Stone  &  Co.,  paid  to  Messrs. 
Dyneley,  Goverdale,  and  Lee  the  sum  of  19/.  lis.  9d.,  and  thereupon 
received  the  said  title  deeds  and  documents  from  the  said  Messrs. 
Dyneley,  Goverdale,  and  Lee,  in  the  presence  and  with  the  approba- 
tion of  the  defendant  B.  Martindale,  and  upon  an  agreement  or 
understanding  previously  come  to  between  the  said  Messrs.  Martin, 
Stone  *&  Co.,  and  the  said  Benjamin  Martindale,  that  Messrs.  [  *77i  ] 
Martin,  Stone  &  Co.  should  have  or  be  entitled  to  such  and  the 
same  lien  on  the  said  title  deeds,  not  only  for  the  sum  of  191.  lis.  9d., 
but  also  for  the  plaintiffs'  costs  in  the  suit  of  Faulkner  v.  Matthews 
so  previously  assigned  to  them,  as  Martindale  himself  then  had  or 
would  have  been  entitled  to. 

The  Master  also  found,  that,  in  or  as  of  Hilary  Term,  1846,  final 
judgment  was  entered  up  in  an  action  at  law  of  Martindale  v. 
Faulkner  for  the  sum  of  858Z.  damages  and  costs,  so  as  to  affect  the 
present  defendants  Hannah  Faulkner  and  Mary  Rebecca  Faulkner, 
and  which  judgment  was  duly  registered  in  the  Court  of  Common 
Pleas. 

The  Master  found,  that  the  defendants  Messrs.  Martin,  Stone  & 
Co.,  by  their  state  of  facts,  had  charged  that,  under  the  above 
circumstances,  they  had  a  subsisting  lien  upon  the  title  deeds  so 
acquired  and  still  remaining  in  their  possession  of  and  relating  to 
the  premises  in  the  pleadings  mentioned,  for  the  sums  of  19L  lis.  9d. 
cash  advanced,  and  6841.,  the  costs  due  from  the  plaintiffs  in  the 
cause  of  Faulkner  v.  Matthews  to  the  defendant  Martindale,  with 
interest  thereon ;  and  that  they  had  also  a  charge  or  incumbrance 
upon  the  premises  for  the  registered  judgment  debt  of  8582.,  with 
interest. 

But  the  Master  certified,  that  he  was  of  opinion,  and  therefore 
found,  that  there  was  not  any  lien  subsisting  in  favour  of  the 
defendants  Messrs.  Martin,  Stone  &  Co.,  on  the  said  title  deeds  of 
the  said  premises,  not  being  a  charge  or  incumbrance  thereon. 

The  cause  now  came  on  upon  exceptions  filed  by  Messrs.  Martin, 
Stone  &  Co.,  on  the  ground  that  the  Master  ought  to  have  found  a 
lien  in  their  favour  upon  the  title  deeds  relating  to  the  premises, 
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Bull        not  being  a  charge  or  incumbrance  thereon,   for  the  Bums  of 
Faulkner.     19'-  l^*-  9^-  ^^^  684i. 

Mr.  Suanston  and  Mr.  Stevens,  in  support  of  the  exceptions : 
[  775  ]  The  only  question  is,  whether  the  solicitor  could  assign  his  lien ;  for, 

so  far  as  he  could  legally  do  so,  he  has  assigned  it.  Now,  a  lien  is  a 
security  for  a  debt,  and  his  debt  and  his  security  for  it  is  as  much 
assignable  as  atiy  other  debt  and  any  other  security  for  it.  In  Richards 
V.  Platel  (1),  the  Lord  Ghakcellob  said,  "  I  cannot  see  how  there  can 
be  any  sound  distinction  on  this  point  between  the  case  of  a  solicitor 
claiming  a  lien  on  the  papers  of  his  client  and  the  case  of  any  other 
creditor  who  holds  a  security  for  his  debt.  It  was  suggested  at  the 
Bar,  with  reference  to  the  case  of  Mills  v.  Fuilay  (2),  that  the 
existence  el  a  special  contract  could  make  a  difference ;  but  there 
is,  in  fact,  no  ground  for  such  a  distinction.  Liens,  existing  by  the 
custom  of  trade  or  the  practice  of  a  profession,  are  equivalent  to 
contracts ;  and  I  know  of  no  distinction  in  the  law  of  lien  between 
that  of  a  solicitor  and  that  of  any  other  party.  In  the  passage 
which  has  been  cited  from  Lord  Eldon*s  judgment,  in  Glutton  v. 
Pardon  (8),  it  is  perhaps  difficult  to  see  exactly  what  is  meant  by  the 
words  'pressing  necessity.*  But,  in  Postlethwaite  v.  Blythe  (4),  he 
states  the  principle  more  generally :  *  I  take  it,'  he  says,  *  to  be 
contrary  to  the  whole  course  of  proceeding  in  this  Court  to  compel 
a  creditor  to  part  with  his  security  till  he  has  received  his  money. 
Nothing  but  consent  can  authorise  me  to  take  the  estate  from  the 
plaintiff  before  payment.'  That  was  the  case  of  a  mortgage,  but 
the  rule  applies  equally  to  the  case  before  me."  The  case  then 
before  his  Lordship  was  one  of  a  solicitor's  lien. 

(The  Vice-chancellor  remarked,  that  the  solicitor's  lien  was  a 
dormant  security,  and  that  it  differed  in  that  respect  from  a 
mortgage.    He  also  referred  to  Middleton  v.  Hall  (si).) 

[  776]  Mr.  Bacon  and  Mr.  Roupell,  Mr.  Glasse  and  Mr.  Shadwell,  in 

support  of  the  Master's  report : 

Messrs.  Martin,  Stone  &  Co.  did  not  acquire  any  lien  on  the 
deeds  by  their  possession  of  them.  Mr.  Martindale  did  not  himself 
acquire  any  lien  on  the  deeds,  for  he  never  obtained  the  manual  or 

(1)  54  R.  R.  216  (Gr.  &  Ph.  79;  see   p.  304). 

p.  82).  (4)  2  Swanst.  256. 

(2)  49  R.  R.  453  (1  Beav.  560).        (5)  14  R.  R.  422  (1  M.  &  S.  239). 

(3)  24  R.  R.  68  (T.  &  R.  301 ;  see 
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actual  possession  of  them,  which  was  necessary  to  give  him  any        bull 
lien ;  and,  as  he  did  not  acquire  any  lien,  it  was  not  in  his  power    faulkkkb. 
to  give  it  to  the  bankers.    (They  cited  Baker  v.  Henderson  (i)  and 
BeU  V.  Taylor  (2).) 

The  Vicb-Chancbllor  : 

As  the  law  allows  assignments  of  debts,  a  solicitor  may  assign  a 
debt  due  to  him  for  costs,  with  the  benefit  of  any  lien  that  he  may 
have  for  them  upon  any  documents.  I  cannot  agree  that  the 
bankers,  Messrs.  Martin,  Stone  &  Co.,  have  not  the  lien,  which  is 
not  a  charge  or  incumbrance,  but  a  dormant  lien,  merely  because 
it  was  a  debt  to  a  solicitor,  for  which  he  had  (if  he  had)  a  lien  on 
the  deeds. 

The  next  question  is,  whether  the  attorney  had  that  lien.  I  am 
not  prepared  to  say,  that,  (if  it  was  competent  to  Mr.  Martindale, 
upon  the  handing  over  of  the  deeds  in  Mr.  Goverdale's  office,  to 
obtain  possession  of  them),  the  circumstance  that  the  deeds  were 
passed  to  the  bankers'  clerk,  with  Mr.  Martindale's  consent,  he  being 
present,  without  his  touching  them,  would  prevent  a  lien, — that  is 
a  distinction  too  thin  to  prevail.  But  it  is  a  question,  whether 
Mr.  Martindale  had  any  right  to  receive  the  deeds  at  all,  if  he  had 
no  power  of  attorney  authorising  him  to  do  so.  This  point  should 
be  investigated ;  but  if  he  had  a  power  of  attorney,  it  would  settle 
the  question. 

I  have  not  the  least  intention  of  overruling  the  exception ;  the 
prudent  course  will  be,  neither  to  allow  nor  to  overrule  the  excep' 
tion,  but  to  return  the  deposit,  and  refer  it  back  to  the  Master  to 
review  his  report. 

(1)  4  Sim.  27.  (2)  42  B.  B.  162  (8  Sim.  210). 
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IN  THE  COUKT  OF  COMMON   PLEAS. 


1849. 
Nov,  12. 

County  oj 
Warwick^ 
ybrtherH 
DitUion. 

[1] 


DAVID  CAPELL  v.  The  OVEESEERS  of  ASTON. 

(8  C.  B.  1—6 ;  S.  C.  19  L.  J.  C.  P.  28  ;  14  Jur.  508.) 

A.  owned  and  occupied  freehold  land  in  the  pariah  of  B.,  of  more  than  the 
dear  yearly  value  of  408,,  and  also  occupied,  as  tenant,  a  house  of  more  than 
the  clear  yearly  value  of  JO/.,  in  the  parish  of  C,  at  a  distance  from  the 
land,  both  house  and  land  being  within  the  borough  of  D. :  Held,  that  A. 
was  entitled  to  be  registered  for  the  county,  in  respect  of  the  land,  and  also 
for  the  borough,  in  respect  of  the  house ;  for,  that,  in  order  to  give  effect  to 
all  the  words  of  the  24th  section  of  the  2  Will.  lY.  c.  45,  as  expounded  by 
the  27th  section  (1)»  it  was  necessary  to  read  it  as  applicable  to  the  tenant 
or  owner  distributively,  and  to  constiiie  the  words  *'  occupied  by  him  there- 
with as  owner,''  as  importing  an  ownership  as  well  of  the  house  as  of  the 
land  to  be  united  with  it — in  harmony  with  the  provision  by  which  tenanted 
land,  to  be  united  with  a  tenanted  house,  must  be  occupied  under  the  same 
landlord  (2). 

David  Capell  claimed  to  have  his  name  inserted  in  the  list  of 
county  voters,  for  the  parish  of  Aston,  in  the  town  of  Birmingham, 
as  follows : 


[2] 


Christian     Name 
and  Surname  of 
each  Voter,  at 
full  length. 

Place  of  Abode. 

Nature  of 
QuRlificatlon. 

Street,  ftc,  where  Property 
sitoate,  ^. 

Oapell,  David 

46,  Pershore  Street, 
Birmingham. 

Freehold 

building 

land. 

Weston  Street,  near  Blooms- 
bury    Street,     Duddeston 
Manor,  in  the  Liberty  of 
the  Nechells. 

It  was  proved  that  David  Capell  owned  and  occupied  freehold 
land  in  the  parish  of  Aston,  of  more  than  the  clear  yearly  value  of 
40«.,  and  also  occupied,  as  tenant,  a  house,  of  more  than  the  clear 
yearly  value  of  101.,  in  the  parish  of  Birmingham,  at  a  distance 
from  the  land :  both  the  house  and  the  land  were  within  the 
limits  of  the  borough  of  Birmingham. 

It  was  objected,  that,  under  the  statute  2  Will.  lY.  c.  45, 
ss.  24,  27,  David  Capell  was  not  entitled  to  vote  for  the  county,  in 
respect  of  his  land,  as  the  house  and  the  land  were  to  be  taken 
together  as  forming  a  borough  qualification. 

The  Bevising  Barrister  held  the  objection  good,  and  disallowed 
the  claim. 

The  cases  of  twelve  other  persons  whose  claims  to  vote  rested  on 

(1)  Bepealed  ivith  qualifications  by  (2)  But  see  now  48  &  49  Yict.  c.  3, 

48  &  49  Vict.  c.  3.  8.  5. 
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grounds  precisely  similar  to  the  above,  were  consolidated  witli  the 
principal  case. 

Keane,  for  the  appellant : 
The  question  in  this  case  turns  upon  the  24th  section  of  the 
Beform  Act,  2  Will.  IV.  c.45,  which  enacts,  "  that,  nolrwithstanding 
anything  thereinbefore  contained,  no  person  shall  be  entitled  to 
*vote  in  the  election  of  a  knight  or  knights  of  the  shire  to  serve  in 
any  future  Parliament  in  respect  of  his  estate  or  interest  as  a 
freeholder  in  any  house,  warehouse,  counting-house,  shop,  or  other 
building  occupied  by  himself,  or  in  any  land  occupied  by  himself 
together  with  any  house,  warehouse,  counting-house,  shop,  or 
other  building,  such  house,  warehouse,  counting-house,  shop,  or 
other  building  being,  either  separately,  or  jointly  with  the  land  so 
occupied  therewith,  of  such  value  as  would,  according  to  the 
provisions  thereinafter  contained,  confer  on  him  the  right  of 
voting  for  any  city  or  borough,  whether  he  shall  or  shall  not  have 
actually  acquired  the  right  to  vote  for  such  city  or  borough  in 
respect  thereof.'*  The  facts  stated  by  the  Bevising  Barrister  do 
not  bring  the  case  within  that  provision  :  the  land  is  at  a  distance 
from  the  house,  and  in  a  different  parish,  and  cannot  in  any  sense 
be  said  to  be  *'  occupied  therewith.'' 

(Wilde,  Ch.  J. :  You  would  contend  that  a  house  on  one  side  of 
a  highway,  and  a  garden  on  the  other  side,  could  not  be  occupied 
together  ?) 

A  public  road  could  be  no  obstacle  to  a  joint  holding :  but,  could 
the  Duke  of  Devonshire  be  said,  in  the  sense  here  meant,  to  occupy 
his  mansion  in  Piccadilly  ''  together  with  "  Chats  worth  ?  or  the 
Duke  of  Northumberland  to  occupy  Sion  House  ''  together  with  " 
Northumberland  House  ? 

The  27th  enacts,  "  that,  in  every  city  or  borough  which  shall 
return  a  member  or  members  to  serve  in  any  future  Parliament, 
every  male  person  of  full  age,  and  not  subject  to  any  legal 
incapacity,  who  shall  occupy  within  such  city  or  borough,  or  within 
any  place  sharing  in  the  election  for  such  city  or  borough,  as  owner 
or  tenant,  any  house,  warehouse,  counting-house,  shop,  or  other 
building,  being,  either  separately,  or  jointly  with  any  land  within 
such  city,  borough,  or  place,  occupied  therewith  by  him  as  owner, 
or  occupied  therewith  by  him  as  tenant  under  the  same  landlord, 
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Gapkll      of  the  clear  *j'early  value  of  not  less  than  lOf.,  shall,  if  duly 

Thk         registered  according  to  the  provisions  hereinafter  contained,  he 

op*A8TMi*    ^^tiilod  to  vote  in  the  election  of  a  member  or  members  to  serve 

[  •i  ]        in  any  future  Parliament  for  such  city  or  borough."    To  bring  the 

case  within  that  section,  the  party  must  be  the  occupier  of  both 

house  and  land,  as  owner,  or  he  must  be  the  occupier  of  both  as 

tenant  under  the  same  landlord.    If  he  be  the  owner  of  the  one 

and  tenant  of  the  other,  neither  the  words  nor  the  spirit  of  the  Act 

are  satisfied. 

(Maule,  J. :  That  argument  rather  founds  itself  upon  inference 
than|Upon  the  very  words  of  the  statute.) 

This  is  the  view  which  seems  to  have  been  taken  by  Erle,  J.,  in 
Detvhnrst  v.  Fielden  (i),  where  that  learned  Judge  says:  "The 
With  section  requires  that  one  building  of  a  certain  value  shall  be 
occupied,  in  order  to  obtain  the  franchise,  or  land  may  be  joined 
to  the  building :  but,  if  the  land  is  occupied  by  the  party  as  tenant, 
it  must  be  held  under  the  same  landlord."  A  singleness  of 
possession  and  title,  seems  always  to  have  been  required.  The 
principle  is  recognised  in  Powell  v.  Price  (2).  There,  A.  occupied 
a  shop,  which,  together  with  a  house  and  other  premises,  also 
occupied  by  him,  constituted  a  sufficient  qualification  in  point  of 
value,  neither  being  sufficient  alone.  The  shop  was  separated 
from  the  rest  of  the  premises  by  a  yard,  in  the  exclusive  occupation 
of  A.,  but  there  was  no  complete  curtilage  or  fence  surrounding  the 
whole,  the  yard  being  approached  by  a  passage  at  the  side  of  the 
shop,  open  to  the  street,  which  was  also  the  property  of  A.,  but 
used  by  the  tenant  of  the  adjoining  house  in  common  with  him : 
[  *5  ]  it  was  held,  that  the  shop  could  not  be  joined  with  the  *rest  of  the 
premises,  so  as  to  constitute  one  entire  qualification  under  s.  27. 

Mellor,  for  the  respondent : 

The  object  of  the  24th  section  was,  to  prevent  persons  having 
borough  qualifications,  from  voting  for  the  county  in  respect  of  the 
same  qualification ;  taking  away,  in  such  cases,  the  right  to  vote 
acquired  under  the  8  Hen.  VI.  c.  7.  This  is  plain,  from  the 
25th  section,  which  enacts,  "  that,  notwithstanding  anything 
hereinbefore  contained,  no  person  shall  be  entitled  to  vote  in  the 
election  of  a  knight  or  knights  of  the  shire  to  serve  in  any  future 

(1)  66  B.  R.  696  (7  Man.  &  G.  182).  (2)  4  C.  B.  105. 
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Parliament,  in  respect  of  his  estate  or  interest  as  a  copyholder  or 
customary  tenant,  or  tenant  in  ancient  demesne,  holding  hy  copy 
of  court-roll,  or  as  such  lessee  or  assignee,  or  as  such  tenant  and 
occupier  as  aforesaid,  in  any  house,  warehouse,  counting-house, 
shop,  or  other  building,  or  in  any  land  occupied  together  with  a 
house,  warehouse,  counting-house,  shop,  or  other  building,  such 
house,  warehouse,  counting.house,  shop,  or  other  building  being, 
either  separately,  or  jointly  with  the  land  so  occupied  therewith,  of 
such  value  as  would,  according  to  the  provisions  hereinafter 
contained,  confer  on  him  or  on  any  other  person  the  right  of  voting 
for  any  city  or  borough,  whether  he  or  any  other  person  shall  or 
shall  not  have  actually  acquired  the  right  to  vote  for  such  city  or 
borough  in  respect  thereof."  This  clause  disfranchises  copyholders 
in  boroughs,  not  confining  it  to  the  case  of  owner  and  occupier 
being  one  and  the  same  person.  Beading  the  24th  section  with 
the  27th,  which  is  incorporated  in  it  by  reference,  it  is  obvious  that  the 
word  ''therewith  "  means,  with  reference,  not  to  space,  but  to  time. 

(V.  Williams,  J. :  The  word  "  therewith  "  is  not  used  in  the 
corresponding  clause  (s.  11)  of  the  Scotch  Eeform  Act,  2  &  8 
Will.  IV.  c.  65.) 

The  only  condition  is,  that  the  land  and  the  house  shall  be  locally 
♦situate  within  the  same  borough.  The  dictum  of  Tindal,  Ch.  J., 
in  Dewhurst  v.  Fielden^ — that  the  amount  of  qualification  may  be 
made  up  by  the  conjunction  of  land  occupied  with  a  house,  &c., 
only  where  the  value  of  the  house  alone  would  not  suffice  to  give  a 
qualification,  is  extra  judicial  and  uncalled  for.  The  value  is  wholly 
immaterial,  if  the  land  be  occupied  together  with  the  house.  A 
person  who  is  tenant  of  a  house  and  owner  of  land,  is  clearly  within 
this  section.  The  test  is,  that  the  voter  shall  be  a  person  of  such  credit 
as  to  be  able  to  occupy  a  lOZ.  house.  The  object  of  the  Legislature 
will  be  as  well  secured  by  the  voter's  being  tenant  of  a  house,  and 
owner  of  land,  being  together  occupied  by  him,  and  of  the  required 
value.  The  dictum  of  Erlb,  J.,  in  Dexvhurst  v.  Fielden,  was  wide 
of  the  question  in  judgment.  But  for  the  restriction  imposed  by 
this  section,  the  qualification  might  have  been  made  up  of  two 
plots  of  ground  held  under  different  landlords.  A  qualification 
cannot  be  gained  by  the  addition  of  any  land  that  is  held  under  a 
different  landlord :  but  there  is  no  difficulty  in  the  owner  of  a  house 
joining  two  or  more  pieces  of  land,  provided  he  holds  them  aa 
tenant  under  the  same  landlord. 
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Keane,  in  reply : 

The  real  question  here,  is,  whether  a  man  shall  be  allowed  to 
vote  for  the  county,  and  also  for  the  borough,  in  respect  of  the 
same  qualification.  The  reading  of  the  24th  section,  by  the 
respondent,  altogether  overlooks  the  words  "together  with"  and 
"  therewith :  "  and  the  same  difficulty  arises  upon  the  27th  section. 

Wilde,  Ch.  J. : 

We  will  hear  the  argument  on  the  next  case,  before  we  pronounce 
any  opinion. 


1849. 
A'ov,  12,  30. 

L7] 


BURTON   V.   The   OVERSEERS  op  ASTON. 

(8  C.  B.  7—13  ;  S.  0.  14  Jur.  509.) 

A.  owned  and  occupied  freehold  land  in  the  parish  of  B.  of  more  than  the 
clear  yearly  value  of  40s,,  and  also  occupied,  as  tenant,  a  house  of  less  than 
the  clear  yearly  value  of  10^.,  in  the  parish  of  C,  at  a  distance  from  the 
land,  both  house  and  land  being  within  the  borough  of  D.,  and,  if  added 
together,  being  of  value  sufficient  to  form  a  borough  qualification :  Held, 
that  A.  was  entitled  to  be  registered  for  the  county,  in  respect  of  the  land, 
but  not  for  the  borough. 

John  Burton  claimed  to  have  his  name  inserted  in  the  list  of 
county  voters  for  the  parish  of  Aston,  in  the  town  of  Birmingham, 
as  follows : 


Christian    Name 
and  {Surname  of 
each    Voter  at 
full  length. 

Place  of  Abode. 

Nature  of 
QualiflcaUon. 

Street,  Ac,  where  Property 
■ituate,  Ac. 

Biu*ton,  John 

34,  Court  Tiower 
Brearly  Street, 

Freehold 

building 

land. 

Bloomsbury   Street,   in    the 
Liberty  of  Nechells,  in  the 
Parish  of   Aston,  in  the 
Borough  of  Birmingham. 

It  was  proved  that  John  Burton  owned  and  occupied  freehold 
land,  in  the  parish  of  Aston,  of  more  than  the  clear  yearly  value  of 
40«.,  and  also  occupied,  as  tenant,  a  house,  of  less  than  the  clear 
yearly  value  of  10/.,  in  the  parish  of  Birmingham,  at  a  distance 
from  the  land.  Both  the  house  and  the  land  were  within  the 
limits  of  the  borough  of  Birmingham,  and,  taken  together,  were  of 
sufficient  value  to  form  a  borough  qualification. 

It  was  objected,  that,  under  the  statute  2  Will.  IV.  c.  46,  ss.  24, 
27  {!),  John  Burton  was  not  entitled  to  vote  for  the  county  in  respect 
(1)  See  notes  (1)  and  (2),  p.  37jS,  anU, 
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of  his  land,  as  the  house  and  land  were  to  be  taken  together,  as 
forming  a  borough  qualification. 

The  Bevising  Barrister  held  the  objection  good,  and  disallowed 
the  claim. 

The  case  of  Thomas  Whitmore,  whose  claim  to  vote  rested  on 
grounds  precisely  similar  to  the  above,  was  consolidated  with  the 
principal  case. 


Burton 

r. 

Thb 

ovbbsbbbs 

OP  Aston. 


Keane,  for  the  appellant :  [  8  ] 

The  only  distinction  between  the  former  case  and  this,  is,  that 
here  the  house  is  of  less  than  the  clear  yearly  value  of  lOL  In 
addition  to  what  has  been  already  urged,  it  will  only  be  necessary 
to  invite  attention  to  two  other  sections  of  the  2  Will.  lY.  c.  46, 
viz.  the  80th  and  the  68th.  The  80th  section  enacts,  ''  that,  in 
every  city  or  borough  which  shall  return  a  member  or  members  to 
serve  in  any  future  Parliament,  and  in  every  place  sharing  in  the 
election  for  such  city  or  borough,  it  shall  be  lawful  for  any  person 
occupying  any  house,  warehouse,  counting-house,  shop,  or  other 
building,  either  separately,  or  jointly  with  any  land  occupied  there- 
with by  him  as  owner,  or  occupied  therewith  by  him  as  tenant 
under  the  same  landlord,  in  any  parish  or  township  in  which  there 
shall  be  a  rate  for  the  relief  of  the  poor,  to  claim  to  be  rated  to  the 
relief  of  the  poor  in  respect  of  such  premises,  whether  the  landlord 
shall  or  shall  not  be  liable  to  be  rated  to  the  relief  of  the  poor  in 
respect  thereof ;  and,  upon  such  occupier  so  claiming,  and  actually 
paying  or  tendering  the  full  amount  of  the  rate  or  rates,  if  any,  then 
due  in  respect  of  such  premises,  the  overseers  of  the  parish  or  town- 
ship in  which  such  premises  are  situate,  are  hereby  required  to 
put  the  name  of  such  occupier  upon  the  rate  for  the  time  being ; 
and,  in  case  such  overseer  shall  neglect  or  refuse  so  to  do,  such 
occupier  shall  nevertheless,  for  the  purposes  of  this  Act,  be  deemed 
to  have  been  rated  to  the  relief  of  the  poor,  in  respect  of  such 
premises,  from  the  period  at  which  the  rate  shall  have  been  made 
in  respect  of  which  he  shall  have  so  claimed  to  be  rated  as  afore- 
said." No  provision  is  here  made  for  the  contingency  of  the  two 
properties  being  situate  in  di£ferent  parishes.  The  words  are  in  the 
singular  number  throughout, — a  circumstance  that  is  much  relied 
on  by  TiNDAL,  Ch.  J.,  in  Dewhurst  v.  Fielden. 

(V.  *WiLLiAMS,  J.:  Suppose,  which  is  not  infrequent,  the  house        [  •J] 
is  partly  in  one  parish  and  partly  in  another  ?} 
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In  that  case,  the  rating  would  be  in  one  parish  only. 

(Maule,  J. :  The  natural  meaning  of  the  30th  section  certainly 
seems  to  be,  that  the  party  must  occupy  both  house  and  land  as 
owner,  or  as  tenant  under  the  same  landlord.) 

That  view  is  very  much  confirmed  by  the  68th  section,  which  pro- 
vides for  the  erection  of  polling  booths,  and  enacts,  that  the 
returning  officer  "  shall  cause  to  be  affixed  on  the  most  conspicuous 
part  of  each  of  the  said  booths  the  names  of  the  several  parishes, 
districts,  and  parts,  for  which  such  booth  is  respectively  allotted ; 
and  that  no  person  shall  be  admitted  to  vote  at  any  such  election, 
except  at  the  booth  allotted  for  the  parish,  district,  or  part  wherein 
the  property  may  be  situate  in  respect  of  which  he  claims  to  vote, 
or,  in  case  he  does  not  claim  to  vote  in  respect  of  property,  then 
wherein  his  place  of  abode,  as  described  in  the  register,  may  be." 
If  the  voter's  qualification  consists  of  property  in  one  parish,  and  a 
tenancy  in  another,  there  would  be  a  difficulty  in  ascertaining  where 
his  vote  is  to  be  polled. 

MeUoVy  for  the  respondents  : 

There  is  nothing  in  the  last  objection :  the  party  does  not  vote  in 
respect  of  the  land,  which  is  the  accessory  only,  but  for  the  house, 
which  is  the  principal  qualification  :  he  votes  in  the  parish  where 
the  house  is  situate. 

(WiLDB,  Ch.  J. :  How,  in  the  case  put,  of  a  house  situate  partly 
in  one  parish  and  partly  in  another?) 

In  that  case,  he  may  vote  in  either  parish.  The  80th  section  does 
not  very  much  aid  the  construction  of  the  24th  and  27th  sections. 

(Maulb,  J. :  The  words  "  under  the  same  landlord  ''  seem  to  be 
an  exposition  of  the  words  "  occupied  therewith.''  In  your  way  of 
reading  the  clause,  the  word  "therewith"  may  be  rejected 
altogether.) 

The  word  is  satisfied  by  *saying  that  the  premises  must  have  been 
occupied  together  during  the  period  required  by  s.  27  to  confer  a 
right  to  be  on  the  register. 

Keane  was  heard  in  reply. 

Cur,  adv.  rw/f. 

Wilde,  Ch.  J.,  now  delivered  the  opinion  of  the  Court  : 
These  were  appeals  from  the  decision  of  the  Bevising  Barrister 
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for  the  northern  division  of  the  county  of  Warwick,  whereby  he 
disallowed  the  claims  of  the  appellants  to  be  placed  on  the  register 
as  voters  for  the  county,  in  respect  of  freehold  land  occupied  by 
themselves  within  the  borough  of  Birmingham,  of  more  than  the 
yearly  value  of  40«.  In  each  case,  the  appellant  occupied  a  house, 
as  tenant,  within  the  borough,  and  also  occupied  his  own  freehold 
land  within  the  borough,  but  situate  at  a  distance  from  the  house, 
and  in  a  different  parish ;  the  house,  in  each  case,  being  in  the 
parish  of  Birmingham,  and  the  land  in  the  parish  of  Aston.  The 
cases  differ  only  in  this  circumstance,  that,  in  the  case  of  CapeU, 
the  house  of  which  he  is  tenant,  is  of  the  annual  value  of  102.,  and, 
therefore,  confers  the  borough  qualification  without  the  land  in 
question ;  in  that  of  Burton,  the  value  of  the  house  is,  alone,  less 
than  101. ,  but,  with  the  addition  of  the  value  of  the  land,  amounts 
to  that  sum.  Although  this  difference  would  create  an  inconvenient 
result  in  the  former  case,  which  does  not  arise  in  the  latter,  if  the 
decision  of  the  Bevising  Barrister  be  correct,  it  appears  to  us  that 
both  depend  on  the  same  question  of  construction,  and  must  be 
governed  by  the  same  principle.  As  in  these  cases  the  ownership  of 
the  land  confers  a  right  to  vote  for  the  county,  unless  taken  away 
by  2  Will.  lY.  c.  45,  the  question  turns  on  the  construction  to  be 
given  to  the  24th  section  of  that  Act,  as  connected  with  and 
expounded  by  *the  27th ;  the  object  of  the  first  being  to  prevent 
land  lying  within  a  Parliamentary  borough  from  conferring  a  double 
franchise  for  the  borough  and  the  county,  and  the  last  defining  the 
conditions  of  the  borough  franchise. 

The  object  of  the  24th  section  is,  to  exclude  freehold  estate 
occupied  by  the  owner  within  the  borough,  which,  by  reason  of  its 
occupation,  may  confer  the  borough  franchise,  from  also  conferring 
a  vote  for  the  county  within  which  it  is  situate.  It  enacts  "  that 
no  person  shall  be  entitled  to  vote  in  the  election  of  a  knight  of  the 
shire  to  serve  in  Parliament  in  respect  of  his  estate  or  interest  as  a 
freeholder  in  any  house,  warehouse,  counting-house,  shop,  or  other 
building,  occupied  by  himself,  or  in  any  land  occupied  by  himself 
together  with  any  house,  &c.,  such  house,  &c.,  being,  either 
separately,  or  jointly  with  the  land  so  occupied  therewith,  of  such 
value  as  would,  according  to  the  provisions  hereinafter  contained, 
confer  on  him  the  right  of  voting  for  any  borough,  whether  he  shall 
or  shall  not  have  actually  acquired  the  right  to  vote  for  such 
borough  in  respect  thereof." 

On  reading  this  section  alone,  there  seems  nothing  to  indicate 
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that  the  Legislature  contemplated  other  than  a  freehold  interest, 
either  in  the  house  or  building  which  is  the  principal  and  essential 
part  of  the  borough  franchise,  or  in  the  land  which  may  be  added 
to  it  as  accessory :  but  the  words  ''  together  with  "  in  the  first  part 
of  the  clause,  and  the  word  "  therewith  *'  in  the  latter  part,  seem  to 
import  either  a  local  contiguity  or  a  similarity  of  tenure.  This 
section,  however,  by  reference,  incorporates  the  provisions  of  the 
27th  section,  which  defines  the  conditions  of  the  borough  franchise, 
and  must  be  explained  by  it.  That  section  confers  the  franchise 
on  every  person  "  who  shall  occupy  within  any  borough,  as  owner 
or  tenant,  any  *hou8e,  warehouse,  counting-house,  shop,  or  other 
building,  being,  either  separately,  or  jointly  with  any  land  within 
such  borough,  occupied  therewith  by  him  as  owner,  or  occupier 
therewith  by  him  as  tenant  under  the  same  landlord,  of  the  clear 
yearly  value  of  not  less  than  101." 

The  question  on  this  section  is,  whether  laud  occupied  by  a  party 
as  owner  within  a  borough,  can  be  united  with  a  house,  &c.,  occupied 
by  him  as  tenant,  although  not  in  any  manner  connected  with  it. 
And  it  appears  to  us,  that,  in  order  to  give  effect  to  all  the  words  of 
the  section,  it  is  necessary  to  read  the  clause  as  applicable  to  the 
tenant  or  owner  distributively,  and  to  construe  the  words  **  occupied 
by  him  therewith  as  owner,"  as  importing  an  ownership  as  well  of 
the  house  as  of  the  land  to  be  united  with  it,  in  harmony  with  the 
provision  by  which  tenanted  land,  to  be  united  with  a  tenanted 
house,  must  be  occupied  under  the  same  landlord.  In  this  point  of 
view,  to  enable  a  party  to  acquire  the  borough  franchise,  by  adding 
the  value  of  land  to  that  of  a  house  or  building  in  itself  insufficient, 
both  properties  must  be  occupied  as  owner  or  as  tenant  under  the 
same  landlord. 

Upon  the  whole,  therefore,  we  think  that  the  land  in  these  cases 
was  not  capable  of  being  applied  to  the  purposes  of  the  borough 
franchise  under  the  27th  section ;  and,  consequently,  is  not  excluded, 
under  the  24th,  from  conferring  the  county  franchise  on  the 
freeholder. 

The  result  is,  that,  the  appeal  in  both  cases  must  be  allowed,  and 
the  names  of  the  appellants,  and  of  those  other  persons  whose 
cases  are  dependant  upon  the  decision,  must  be  restored  to  the 
register. 

Decisions  reversed. 


[13] 


Keane,  for  the  appellants,  asked  for  costs. 
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WiiiDB,  Ch.  J.  (after  consulting  with  the  other  Judges) :  Bubton 

It  does  not  appear  to  the  Court  that  this  is  a  case  in  which  the  Thb 

respondents  ought  to  pay  costs.  of  aston. 

Rule  accai'dingly. 


WHITE  V.  PEING.  i849. 

Aoc,  12. 
(8  C.  B.  13.)  .  

Where  the  respondent  appears,  but  the  appellant  does  not,  the  Court       Xewjjort] 
will  affirm  the  decision,  with  costs.  Isle  of  Wifjht, 


This  case  being  called  on,  and  no  counsel  appearing  on  behalf  of 
the  appellant, 

A.  M.  Skinner,  for  the  respondent,  prayed  the  judgment  of 
the  Court,  and  his  costs ;  citing  Bage  v.  Pakins  (i)  and  Crocker  v. 
The  Overseers  of  Lambeth  (2). 

Per  CuBUM : 

Decision  affirmed,  with  costs. 


[13] 


JOHN   LEE  V.  JOHN  HENRY  HUTCHINSON.  ^^'^' 

Nov,  12. 
(8  C.  B.  16—24  ;  S.  0.  20  L.  J.  0.  P.  4.)  

A.,  possessed  of  a  freehold  estate  of  the  yearly  value  of  5/.,  mortgaged  it        Surrey 
for  1002. :  the  deed  was  declared  to  be  a  security  for  the  principal  sum         Ea^em 
only ;  and  the  power  of  sale  was  for  payment  of  that  sum  only,  at  a  day  long       Divuwn, 
past :  but  it  was  found  as  a  fact  that  interest  had  been  regularly  paid  upon         [  16  ] 
the  1002.  at  5  per  cent. :  Held,  that  A.  had  not  an  interest  in  land  "  to  the 
value  of  40«.  by  the  year  at   the  least  above  all  charges/'  within  the 
8  Hen.  YI.  c.  7,  and  tiierefore  was  not  entitled  to  be  registered  for  the 
county. 

John  Lee  objected  to  the  name  of  John  Henry  Hutchinson  being 
retained  on  the  list  of  voters  for  the  parish  of  Croydon,  in  the 
eastern  division  of  the  county  of  Surrey. 

The  respondent  was  registered  in  respect  of  freehold  land,  the 
value  of  which  was  61.  a  year ;  and  he  was  in  possession  of  the 
estate.  The  property  was  mortgaged,  to  secure  the  repayment  of 
1001.  lent  to  the  respondent ;  but  the  mortgage  did  not  extend  to 
the  interest  on  the  loan. 

The  mortgage  was  dated  in  September,  1846 ;  and  recited  that 
the  respondent  was  indebted  to  the  mortgagee  in  1002.  for  money 

(1)  7  Man.  &  G.  156;  8  Scott,  N.  E.  (2)  7  Man.  &  G.  156,  n.  ;  8  Scott, 

983  ;  1  Lutw.  Beg.  Cas.  255.  N.  B.  985  ;  1  Lutw.  Beg.  Gas.  255,  n. 
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Lee        some  time  previously  lent,  bat  that  all  interest  on  the  same  had 

HuTOHiN-     ^^^  P^^d   ^P   ^  ^^^   ^^^^  o'  ^^^  mortgage.    The  proviso  for 

SON.        redemption   was,  on  payment  of  the  principal  money  only,  in 

September,  1848  ;  and  the  respondent's  covenant  was  for  payment 

of  lOOL  sterling,  in  September,  1848.     The  power  of  sale  became 

absolute  on  default  in  payment  of  the  principal  money  in  September, 

[  *^7  ]       1848 ;   and  the  sole  trust  as  to  the  ^proceeds  of  the  sale,  was,  to 

retain  the  principal  money  only,  and  to  pay  the  balance  to  the 

respondent. 

In  every  respect,  the  mortgage  was  made  a  security  for  the 
principal  money  only:  but  it  was  admitted  that  the  respondent 
had  regularly  paid  interest  on  the  loan,  at  the  rate  of  6L  per  cent., 
from  the  date  of  the  mortgage. 

The  appellant  contended  that  the  respondent's  name  ought  to  be 
expunged,  because  he  had  not  40«.  a  year  from  the  land,  clear  of 
all  charges,  after  payment  of  interest  on  the  loan. 

The  respondent  urged  that  the  interest  was  not  charged  upon 
the  land,  but  was  merely  a  personal  liability ;  and  that,  therefore, 
his  income  derived  from  the  estate  was  not  subject  to  the  payment 
of  it. 

The  Revising  Barrister  held,  that  there  was  no  charge  upon  the 
land,  operating  in  reduction  of  the  annual  value  to  the  respondent, 
so  as  to  affect  his  right  to  be  registered ;  and  that,  as  the  mortgagee 
had  not  taken  possession,  the  respondent  was  entitled  to  remain  on 
the  register :  and  he  retained  his  name  accordingly. 

If  the  Court  were  of  opinion  that  the  respondent  had  not  a 
freehold  estate  of  the  annual  value  of  40«.  clear  of  all  charges,  his 
name  was  to  be  expunged  from  the  list. 

Comer,  for  the  appellant : 

This  case  is  virtually  decided  by  the  decision  of  this  Court  in 
Copland  v.  Bartlett  (i),  where  it  was  held  that  a  mortgagor  in 
possession  is  not,  under  the  6  &  7  Vict.  c.  18,  s.  74,  entitled  to  be 
registered  as  a  voter,  unless  his  estate  in  the  land  is  of  the  value 
of  408.  per  annum  beyond  the  interest  payable  upon  the  mortgage. 
Wilde,  Ch.  J.,  there  says :  "  The  question  is,  whether  the  appellant 
[  *18  ]  is  possessed  of  a  freehold  interest  in  land,  to  the  value  of  *408.  by 
the  year  at  the  least,  above  all  charges,  within  the  meaning  of  the 
statute  8  Hen.  YI.  c.  7.  That  statute  has,  upon  various  occasions, 
received  the  construction  of  a  competent  tribunal.  The  word 
(1)  77  E.  E.  258  (6  C.  B.  18  ;  2  Lutw.  Eeg.  Cas.  102). 
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*  charges '  has  for  a  very  considerable  period  been  understood  to         Lbb 

mean  and  include  interest  payable  in  respect  of  a  mortgage.    If  a     hutohin- 

man  receives  40«.  with  one  hand,  and  with  the  other  has  to  pay         ^^' 

QOs.  as  a  charge  upon  the  land,  can  he  be  said  to  possess  an  interest 

in  land  to  the  value  of  40^.  beyond  all  charges  ?    The  payment  in 

such  case  would  clearly  be  a  charge  upon  his  estate,  in  the  sense 

of  so  diminishing  the  amount  of  his  interest  therein,  as  to  remove 

him  from  the  position  of  one  whom  the  Legislature  has  thought  fit 

to  intrust  with  the  privilege  of  voting.    The  statute  28  Geo.  III.  c.  86, 

did  not  profess  to  vary  the  right  of  voting,  but  only  to  assist  in 

carrying  out  the  provisions  of  the  8  Hen.  VI.  c.  7,  by  compelling 

a  party  who  claimed  to  vote  in  the  election  of  a  knight  of  the  shire, 

to  make  a  declaration  that  he  had  '  an  estate  of  the  clear  yearly 

value  of  408.  over  and  above  the  interest  of  any  money  secured  by 

mortgage  upon  the  said  estate,'  &o.,  giving  a  more  distinct  definition 

of  the  word  '  charges '  in  the  statute  of  8  Hen.  VI.  c.  7."    The 

only  difiference  between  that  case  and  the  present,  is,  that  here  the 

mortgage  is  expressed  to  be  made  to  secure  the  principal  sum  of 

lOOZ.  only.    But  the  case  finds  that  "  the  respondent  had  regularly 

paid  interest  on  the  loan,  at  the  rate  of  51.  per  cent,  per  annum, 

from  the  date  of  the  mortgage."     The  day  of  payment  was  past ; 

and  there  was  an  absolute  power  of  sale.     The  lOOi.  is  clearly  a 

sum   "  secured  by  mortgage,"   within  the  terms  of  the  statute 

28  Geo.  III.  c.  86.     The  case  shows  that  the  sum  thus  charged 

upon  the  land  absorbed  its  entire  value. 

(V.  Williams,  J. :  What  do  you  say  was  the  annual  charge  upon 
the  land  ?) 

The  sum  which  the  *Kevising  Barrister  finds  to  have  been  regularly       [  •is  ] 
paid  from  the  date  of  the  mortgage. 

Byles,  Serjt.,  for  the  respondent : 

The  decision  of  the  Bevising  Barrister  was  perfectly  correct. 
The  property  is  not  charged  with  the  payment  of  interest,  though 
it  may  be  that  the  mortgagor  is  personally  liable  for  interest  on  the 
money  borrowed. 

(Jervis,  Gh.  J. :  There  is  no  doubt  about  that.  The  question  is, 
what  is  the  value  of  the  party's  estate  after  payment  of  the  lOOL 
charged  upon  it. 
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Lbb  Maulb,  J. :  Can  we  infer  necessarily  from  the  facts  found,  that 

Hdtohin-    the  voter  has  an  interest  in  the  land  to  the  extent  of  40«.  a-year  ?) 

SON. 

Upon  whom  does  the  onus  probandi  lie  ? 

(Jbrvis,  Ch.  J. :  The  27th  section  of  the  2  Will.  IV.  c.  45,  requires 
the  claimant  to  show  that  he  is  entitled  to  vote.  If  the  burthen  lay 
on  the  respondent,  to  show  that  he  possessed  an  interest  in  land 
''  to  the  value  of  iOs.  by  the  year  at  the  least,  above  all  charges," 
has  he,  upon  the  statement  submitted  to  us,  substantiated  his 
right  to  be  put  upon  the  register?) 

If  the  burthen  of  proof  lay  upon  the  respondent,  it  is  submitted 
that  the  Bevising  Barrister  has  determined  the  fact  affirmatively ; 
for,  he  finds  that  '*  there  was  no  charge  upon  the  land  operating  in 
reduction  of  the  annual  value  to  the  respondent,  so  as  to  affect  his 
right  to  be  registered." 

(Maule,  J. :  That  is  not  correct.  The  Bevising  Barrister  holds, 
in  effect,  that,  to  whatever  extent  the  land  is  burthened,  unless 
it  be  an  annual  charge,  there  is  no  charge  operating  to  reduce 
the  value.) 

If  there  be  no  annual  charge,  it  is  no  objection,  though  the  land  be 
mortgaged  to  an  amount  exceeding  its  value. 

(Maule,  J. :  Can  a  man  be  said  to  have  an  estate  of  the  clear 
yearly  value  of  40s.,  when  he  has  mortgaged  it  for  its  value,  or 
more  ?) 

He  has  here  the  freehold ;  and  it  is  found  to  be  worth  5L  a  year. 

r  *20  ]  (Maule,  J. :  Having  the  land,  means,  ^having  an  interest  in  it, 

legal  or  equitable.  To  entitle  him  to  vote,  the  party  must  have  an 
interest  in  land  of  the  clear  yearly  value  of  408.) 

The  whole  question  depends  upon  the  8  Hen.  VI.  c.  7,  and  the 
28  Geo.  in.  c.  86,  s.  6,  which  imposes  the  freeholder's  oath.  The 
case  of  Copland  v.  Bartlett,  proceeded  mainly  upon  the  latter  statute. 
The  respondent  here  has,  within  the  terms  of  that  statute,  ''an 
estate  of  the  clear  yearly  value  of  408.,  over  and  above  the  interest 
of  any  money  secured  by  mortgage  upon  the  said  estate,  and  also 
over  and  above  all  rents  and  out-goings  payable  out  of  or  in  respect 
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of  the  estate,  other  than  Parliamentary,  public,  or  parochial  taxes."         Lbb 
Then,  the  74th  section  of  the  6  &  7  Vict.  c.  18,  enacts  that  no     hutohin- 
mortgagee  of  any  lands  or  tenements  shall  have  any  vote  in  the         ®^*» 
election  of  a  knight  or  knights  of  the  shire,  or  in  the  election  of  a 
member  or  members  to  serve  in  any  future  Parliament  for  any 
city  or  borough  in  which  freeholders  now  have  a  right  to  vote,  for 
or  by  reason  of  any  mortgage  estate  therein,  unless  he  be  in  the 
actual  possession  or  receipt  of  the  rents  and  profits  thereof ;  but 
that  the  mortgagor  in  actual  possession,  or  in  receipt  of  the  rents 
and  profits  thereof,  shall  and  may  vote  for  the  same,  notwithstand- 
ing   such  mortgage,  &c.    But  it    is  submitted  that  the  onus  of 
showing  the  want  of  qualification  is  cast  upon  the  appellant.     The 
Bevising  Barrister  finds  that  the  respondent  is  in  possession  of  an 
estate  worth  51.  a  year.    It  was  for  the  other  side  to  cut  down  the 
value,  by  showing  that  some  annual  payment  is  charged  upon  it. 

Comer  f  in  reply : 
The  case  does  not  show  that  there  is  an  interest  to  the  value  of 
408.  a  year  remaining  in  the  mortgagor  :  it  shows  that  interest  at 
the  rate  of  5  per  cent,  has  been  paid,  and  that  that  was  the  whole 
value  of  the  estate. 

(Jbrvis,  Ch.  J. :  The  question  reserved  for  the  Court  is  simply 
this,  whether  the  *respondent  had  a  freehold  estate  of  the  annual       [  •ai  ] 
value  of  40«.  clear  of  all  charges.    How  can  we  say  that  ?) 

If  the  Court  feels  any  difficulty  in  determining  the  value,  upon 
the  facts  stated,  the  case  may  be  sent  back  to  the  Bevising  Barrister 
for  amendment.  But  it  is  tolerably  clear,  from  the  whole  context, 
that  he  thought  the  amount  of  the  charge  was  not  to  be  deducted ; 
and  that,  if  it  were,  the  value  of  the  interest  would  be  less  than 
40«.  a  year. 

Jervis,  Ch.  J. : 

Upon  consideration,  I  do  not  think  it  necessary  to  send  this  case 
back  to  the  Bevising  Barrister  for  amendment ;  but  I  think,  that, 
upon  the  facts  he  has  submitted  to  us,  his  conclusion  is  an  incorrect 
one.  The  voter  is  the  owner  of  an  estate,  of  the  yearly  value 
of  52.,  which  he  has  mortgaged  for  lOOZ.,  the  conveyance  being 
defeasible  on  payment  of  the  1002.,  without  interest,  on  a  certain 
day,  with  a  power  of  sale  on  default.  The  day  of  payment  is  past ; 
and  the  case  finds  that  interest  on  the  1002.,  at  the  rate  of  52.  per 

R.B. — VOL.  LXXIX.  25 


SS6  1850,    C.  P.    8  C.  B.  21—22.  [k.%, 

Lee         cent,  per  annum,  has  been  regalarly  paid  from  the  date  of  the 
HoTOHiN-     mortgage  to  the  present  time.     So  that,  if  the  interest  be  a  charge 

^^^-         upon  the  land,  the  entire  value  of  it  is  swallowed  up*    The  question, 
then,  is,  whether  these  facts  bring  the  case  within  the  8  Hen.  YI. 
c.  7, — whether  the  voter  had  an  interest  in  tiie  land  "  to  the  value 
of  408.  by  the  year  at  the  least,  above  all  charges."    The  first  point 
to  be  considered  is,  whether  the  interest  which  the  party  is  admitted 
to  have  paid,  be  a  charge  upon  his  estate  within  the  meaning  of 
that  statute.    Now,  it  is  clear  that  the  1001.  is  a  charge  upon  the 
estate.    In  one  view  of  the  case,  it  might  be  unimportant   to 
consider  whether  the  interest  was  a   charge  or  not.     The  100/. 
beyond  all  doubt  is  a  charge.     But  it  is  clear,  upon  the  authority 
of  Copland  v.  Bartlett,  that,  if  the  interest  as  well  as  the  principal 
[  *22  ]       *were  secured  by  the  mortgage,  the  payment  of  interest  would  go 
in  reduction  of  the  value  of  the  estate,  and  the  party  would  not  be 
entitled  to  vote.    How,  then,  are  we  to  ascertain  the  value  of  the 
charge  ?    Although  not  a  charge  by  the  deed,  we  are  justified,  by 
what  appears  in  the  case,  in  coming  to  the  conclusion  that  there 
has  been  some  agreement  between  the  parties,  that,  if  the  mortgagor 
will  pay  interest  on  the  100/.  at  the  rate  of  51.  per  cent,  per  annum, 
he  shall  remain  in  undisturbed  possession.    Does  not  that  satisfy 
the  8  Hen.  VI.  c.  7  ?    It  falls  within  the  express  terms  of  the  oath 
prescribed  to  the  voter  by  the  28  Geo.  III.  c.  86,  viz.  that  he  has 
"an  estate  of  the  clear  yearly  value  of  40«.,  over  and  above  the 
interest  of  any  money  secured  by  mortgage  upon  the  said  estate." 
What  estate  has  the  party  here  over  and  above  the  interest  of  the 
1001.  secured  by  the  mortgage  ?    The  land  is  mortgaged  for  1001. ; 
the  mortgagor,  by  a  parol  agreement,  has  engaged  to  pay  5/.  per 
cent,  interest  thereon ;   and   51.   per  annum  is  found   to  be  the 
extreme  value  of  the  land.    The  real  interest,  therefore,  which 
the  voter  has,  is  nothing.     Consequently,  I  am  of  opinion  that  the 
respondent  has  failed  to  show  himself  entitled  to  be  registered,  and 
that  the  decision  must  be  reversed. 

Maule,  J. : 

I  am  of  the  same  opinion.  In  dealing  with  these  cases,  we  are 
not  to  treat  them  with  the  same  strictness  which  we  should  apply 
to  pleadings  coming  before  us  upon  special  demurrer;  but  must 
give  them  a  fair  and  reasonable  construction.  Applying  that 
principle  to  what  is  found  in  this  case  as  to  the  payment  of 
interest,  I  think  we  shall  find  no  difficulty  in  coming  to  a  right 
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conclusion.    It  appears  that  the  voter  is  possessed  of  an  estate  of         Lrr 
the  yearly  value  of  51 ;  and  that  he  borrows  a  sum  of  1002.,  to     huixihin- 
secure  which  he  mortgages  his  estate,  the  mortgage  deed  reciting         ^^ 
that  all  interest  *had  been  paid  up  to  the  date  of  the  mortgage  (i).        [  *23  ] 
The  deed  is  not  made  as  a  security  for  the  future  accruing  interest : 
but  the  case  finds  that  the  mortgagor  has  in  fact  paid  interest  at  61. 
per  cent,  upon  the  sum  borrowed,  down  to  the  present  time ;  and 
the  day  of  payment  of  the  principal  sum  is  long  past.    Under  these 
circumstances,  I  think  we  are  justified  in  inferring  that  there  was 
a  contract  between  the  parties,  though  not  expressed  in  the  mortgage 
deed,  for  the  payment  of  61.  per  cent,  interest.    And  I  think  that 
the  interest  so  agreed  to  be  paid  is  a  charge  upon  the  land,  within 
the  meaning  of  the  statutes.     The  28  Geo.  III.  c.  86,  may  be 
considered  as  a  legislative  exposition  of  the  former  statutes  upon 
the  subject,  adding  another  condition  to  the  right  of  voting,  viz. 
that  the  voter  shall  take  a  certain  oath — ^that  he  has  ''  an  estate  of 
the  clear  yearly  value  of  40«.,  over  and  above  the  interest  of  any 
money  secured  by  mortgage  upon  the  said  estate."    The  true  sense 
of  that  oath,  as  it  seems  to  me,  is  this,  that  the  voter  has  an 
interest  in  the  land  to  the  extent  of  40«.  a  year,  after  payment  of 
all  interest  of  any  money  secured  by  mortgage  upon  the  estate.     It 
seems  to  me  to  be  perfectly  clear  that  the  substantive  to  which  the 
participle  "  secured  "  refers,  is  **  money,"  and  not  "  interest.**    That 
seems  to  me  to  be  the  literal  construction  of  the  words  used  by  the 
Legislature.    If  that  literal  construction  led  to  any  inconvenience 
or  inconsistency,  we  should  have  to  seek  for  some  different  mode  of 
reading  the  statute :  but  it  seems  to  me  exactly  to  coincide  with  the 
spirit  and  intention  of  the  Legislature.    The  spirit  of  the  Act  is, 
that  voters  shall  have  *a  certain  description  of  property,  and  shall       [  *24  i 
be  of  a  certain  power  of  expenditure.     If  you  hold  that  a  man 
possessing  property  that  would  entitle  him  to  vote,  may  contract 
for  a  loan  of  money,  for  which  he  is  to  pay  interest  to  the  full  value 
of  the  land,  and  still  retain  his  right  to  vote,  because  the  instru- 
ment by  which  the  money  borrowed  is  secured  makes  the  principal 
sum  only  a  direct  charge  upon  the  land,  you  violate  the  whole 
spirit  of  the  legislation  upon  this  subject*    Here,   the  voter  is 
dependent  upon  the  will  of  his  creditor,  who  has  power  to  turn  him 

(1)  Qucere,  whether  it  is  not  implied  of  the  mortgage.    If  so,  the  interest  up 

in  this  recital,  that  interest  at  the  same  to  September,  1848,  might  be  recovered 

rate  as  had  been  paid  before,  should  in  debt  or  covenant,  and  subsequent 

continue  to  be  payable  from  the  date  interest  as  damages  for  the  detention. 

26—2 
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Lbe         out  of  poBBessiou  at  any  moment,  if  the  interest  is  unpaid.    I  think 

HcTOHiM      that  both  the  letter  and  the  spirit  of  the  statutes  show  that  a  person 

^^'         80  circumstanced  is  not  a  person  who  is  in  a  situation  to  expend 

40«.  by  the  year,  out  of  **  free  land  or  tenement/'  and  therefore  not 

entitled  to  vote. 

V.  Williams,  J. : 

I  do  not  regret  that  this  ingenious  scheme  invented  for  the 
purpose  of  evading  the  statutes,  should  fail.  The  different  statutes 
that  have  since  passed  upon  the  subject,  preclude  us  from  taking 
the  strict  lawyer-like  view  of  the  word  **  charge  "  in  the  8  Hen.  VI. 
c.  7,  and  compel  us  to  adopt  the  popular  meaning.  The  interest 
of  a  mortgage  debt  being  in  this  sense  a  charge  upon  the  estate,  I 
think  it  is  not  the  less  a  charge  because  not  in  terms  charged  upon 
the  land  by  the  mortgage  deed.  In  each  case  the  value  of  the  land 
to  the  party  is  reduced  by  the  payment  of  interest  upon  the  mortgage 
debt.     The  decision  of  the  Barrister  is  clearly  wrong. 

Talfourd,  J. : 

I  am  of  the  same  opinion.  It  is  clear  that  this  person  retains 
possession  of  the  land  only  so  long  as  he  pays  the  full  value  of  the 
estate  in  the  shape  of  interest. 

Decision  reversed. 


i8*».       PILGEIM  V,  The  SOUTHAMPTON  and  DOECHESTER 
'^—^^  EAILWAY  COMPANY. 

^  "^'*  ^  (8  0.  B.  25—43.) 

A  cause  having  beeu  made  a  remanetf  a  correspondenoe  took  place  between 
the  respective  attorneys  with  a  view  to  a  reference,  which  failed :  Held, 
that  the  Master  exercised  a  proper  discretion  in  disallowing  copies  of  this 
correspondence,  as  part  of  the  briefs,  in  taxing  the  costs  of  the  cause. 

Costs  of  preparing  plans,  for  the  better  elucidating  of  the  case  before  the 
Court  and  jury,  may  be  allowed,  at  the  discretion  of  the  Master. 

The  Master  is  the  sole  judge  of  the  proper  number  of  witnesses  to  be 
allowed  in  support  of  the  same  matters. 

Upon  the  taxation  of  the  defendants'  costs  of  issues  upon  which  he  has 
succeeded,  an  affidavit  that  the  witnesses  whose  expenses  he  claims  were 
called  exclusively  to  support  those  issues,  is  not  indispensable,  provided 
the  Master  is  satisfied  of  the  fact  by  other  means. 

Covenant.     The  declaration  stated,   that,  theretofore,  to  wit, 

on  the  27th  of  June,  1846,  by  an  indenture  made  between  the 

{  *26  ]       defendants  of  the  one  ^part,  and  the  plaintiffs,  therein  described  as 

trustees  and  executors  appointed  by  -the  last  will  and  testament  of 
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Charles  Pilgrim,  deceased,  of  the  other  part,  profei%  affcer  reciting,  PiLaRTM 
amongst  other  things,  that,  by  deed-poll  in  writing  under  the  thr  South- 
hands  and  seals  of  the  said  parties  to  the  said  indenture  of  the  oottcuKSTKR 
second  part,  bearing  even  date  with  the  said  indenture,  the  said  Bailwat  Co. 
parties  to  the  said  indenture  of  the  second  part,  as  such  executors 
as  aforesaid,  did  assign  unto  the  said  Company,  their  successors 
and  assigns,  certain  parcels  of  land  situate  in  the  parish  of  All 
Souls,  in  the  town  of  Southampton,  to  hold  to  the  said  Company, 
their  successors  and  assigns,  for  all  the  residue  then  unexpired  of 
the  term  of  fifty  years  granted  therein  by  indenture  bearing  date 
the  29th  of  September,  1807,  and  made  between  W.  Fitzhugh  of 
the  one  part,  and  Maria  D.  Grosvenor  of  the  other  part,  the 
defendants,  for  themselves,  their  successors  and  assigns,  did 
covenant,  promise,  and  agree,  with  and  to  the  plaintiffs,  and  with 
each  and  every  of  them,  and  their  respective  executors,  adminis- 
trators, and  assigns,  that  they  the  said  Company,  their  successors 
and  assigns,  should  and  would,  at  their  own  expense,  make  and 
construct  a  tunnel,  for  the  purpose  of  the  said  railway,  through  or 
under  such  part  of  the  said  lands  as  lay  eastward  of  the  point 
marked  A  A.  on  the  plan  indorsed  on  the  said  indenture ;  and  also 
that  the  said  tunnel,  or  such  part  thereof  as  should  pass  or  be 
made  under  such  part  of  the  said  *lands  as  should  be  used  as  a  [  *27  ] 
lawn  or  shrubbery,  should  be  made  in  such  manner  as  to  occasion 
as  little  disturbances  of  the  trees  or  shrubs  planted  or  growing 
thereon  as  practicable,  and  in  case  any  damage  should  happen  to 
the  said  trees  or  shrubs,  or  the  said  lawn,  through  the  making  or 
constructing  of  the  said  tunnel,  the  same  should  be  made  good  and 
repaired  by  the  said  Company,  and  be  placed  in  all  respects  in  the 
same  state  and  condition  as  the  same  were  previously  to  such 
damage  having  taken  place ;  and  also  that  they,  the  said  Company, 
their  successors  or  assigns,  should  and  would,  as  soon  as  practicable 
after  the  formation  of  the  said  tunnel,  cover  in  the  same  with  good 
earth  mould,  to  the  then  present  level  of  the  said  land,  and  so  as 
to  make  the  same  even  with  the  surface  of  the  adjoining  land, 
except  in  such  places  where  the  upper  part  of  the  said  tunnel 
should  be  above  the  then  present  level  of  the  said  land,  in  which 
places  the  same  should  be  in  like  manner  covered  to  the  depth  of 
at  least  two  feet,  and  should  in  all  respects  be  sloped  or  formed  to 
the  satisfaction  of  the  said  parties  thereto  of  the  second  part,  their 
executors,  administrators,  or  assigns,  or  of  their  surveyor;  and 
also  that  they,  the  said  Company,  their  successors  or  assigns,  would, 
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PiLORiif  upon  the  request  of  the  said  parties  thereto  of  the  second  part, 
Thb  South.  ^^^^^  executors  or  administrators,  but  at  the  expense  in  all  things 
DoKcuBSTBB  ^*  ^^®  ®*^^  Company,  their  successors  or  assigns,  make,  execute. 
Railway  Go.  and  deliver  unto  the  said  parties  thereto  of  the  second  part,  their 
executors,  administrators,  or  assigns,  a  good,  valid,  and  effectnal 
lease  in  the  law  of  such  part  of  the  said  piece  of  land  through  or 
under  which  the  said  tunnel  should  be  so  made,  including  all  the 
land  conveyed  by  the  said  deed-poll  eastward  of  and  from  the  point 
marked  A  A  in  the  said  plan,  for  all  the  residue  which  should  be 
r  •28  ]  then  unexpired  of  the  *said  term  of  fifty  years  (except  the  last  day 
thereof),  at  and  under  the  yearly  rent  of  6^.,  which  said  lease  should 
contain  all  usual  or  necessary  covenants,  clauses,  and  stipulations, 
as  by  the  said  indenture,  &c. :  That  they,  the  plaintiffs,  had  per- 
formed and  observed  all  things  in  the  said  indenture  contained  on 
their  part  to  be  observed  and  performed :  Yet  that  the  defendants 
broke  their  said  covenant,  in  this,  to  wit,  that,  although  a  reasonable 
time  for  the  making  and  constructing  of  the  said  tunnel,  had  elapsed 
before  the  commencement  of  this  suit,  yet  the  defendants  did  not 
nor  would  make  or  construct  a  tunnel  for  the  purpose  of  the  said 
railway  through  or  under  such  part  of  the  said  lands  as  lay  eastward 
of  the  point  marked  A  A  on  the  said  plan,  but,  on  the  contrary 
thereof,  after  the  making  of  the  said  indenture,  to  wit,  on  the 
80th  of  June,  1846,  and  on  divers  days  between  that  day  and  the 
commencement  of  the  suit,  made  and  constructed,  instead  of  such 
tunnel  as  aforesaid,  a  cutting  of  great  length,  depth,  and  width,  to 
wit,  of  the  length  of  1,000  feet,  of  the  depth  of  thirty  feet,  and  of 
tlie  width  of  forty  feet,  through  a  large  part  of  the  said  portion  of 
land  lying  eastward  of  the  said  point,  for  the  purpose  of  the  said 
railway ;  and  that,  by  reason  and  in  consequence  thereof,  a  great 
quantity  of  the  earth  and  soil  of  certain  closes  of  the  plaintiffs, 
lying  and  being  respectively  on  each  side  of  the  said  land,  was  cut 
and  dug  and  carried  away,  a  great  quantity  of  the  surface  of  the 
said  closes  respectively  was  removed  and  destroyed,  and  divers 
trees,  shrubs,  and  underwood  of  the  plaintiffs  then  growing  and 
being  upon  the  said  surface  so  removed  and  destroyed,  to  wit,  one 
hundred  trees,  three  thousand  shrubs,  one  rood  of  underwood,  and 
ten  roods  of  turf,  of  great  value,  to  wit,  of  the  value  of  200/.,  were 
[  •29  ]  cut  down,  prostrated,  felled,  rooted  up,  destroyed,  and  *carried 
away :  That  the  defendants  further  broke  their  covenant,  in  this, 
to  wit,  that,  although  the  said  Company  did,  after  the  making  of 
the  said  indenture,  in  part  performance  of  their  said  covenant  in 
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that  behalf,  make  and  construct  a  tunnel,  to  wit,  of  the  length  of     Pilgrim 

one  hundred  feet  and  of  the  breadth  of  fifty  feet,  under  a  certain   the  south- 

portion  of  that  part  of  the  said  lands  so  as  aforesaid  assigned  and  dorchkstkb 

conveyed  to  the  said  Company,  which  lay  eastward  of  the  said  auilwayco. 

point  marked  A  A ;  and,  although  the  said  last-mentioned  portion 

of  the  said  lands,  before  and  at  the  time  of  making  the  said 

indenture,  and  from  thence  continually  to  and  at  the  time  of  the 

commencing  of  the  making  of  the  said  tunnel,  was  used  as  a  lawn 

or  shrubbery,  and  there  were  then  planted  and  growing  thereon 

divers  trees  and  shrubs,  to  wit,  two  hundred  trees  and  five  hundred 

shrubs,  of  great  value,  to  wit,  of  the  value  of  5002.,  yet  that  the 

said  tunnel  so  made  as  aforesaid,  was  not,  nor  was  any  part  thereof, 

made  in  such  manner  as  to  occasion  as  little  disturbance  of  the 

said  trees  and  shrubs  as  practicable,  but  that,  on  the  contrary 

thereof,  the  said  Company,  after  the  making  of  the  said  indenture, 

to  wit,  on  the  80th  of  June,  1846,  and  on  divers  other  days  and  times 

between  that  day  and  the  commencement  of  this  suit,  made  and 

constructed  the  said  tunnel  in  so  careless,  unskilful,  and  improper 

a  manner,  and  conducted  themselves  so  improperly  in  that  behalf, 

that,  by  and  through  the  mere  negligence  and  improper  behaviour 

of  the  defendants  in  that  behalf,  divers,  to  wit,  one  hundred  trees 

and  one  thousand  shrubs  of  the  plaintiffs,  then  growing  and  being 

on  the  said  portion  of  land  through  and   under  which  the  said 

tunnel  so  passed  as  aforesaid,  and  of  great  value,  to  wit,  of  the 

value  of   lOOZ.,   were  wholly  destroyed,  and  divers,  to  wit,  one 

hundred  other  trees  and  one  thousand  other  shrubs  of  the  plaintiffs 

*then  growing  and  being  in  and  upon  the  said  portion  of  the  said       [  *30  j 

lands,  and  of  great  value,  to  wit,  of  the  value  of  1002.,  were  greatly 

injured  and  damaged:  That   the  defendants  further  broke  their 

covenant,  in  this,  to  wit,  that,  although,  after  the  making  of  the 

said  indenture,  to  wit,  on  the  day  and  year  last  aforesaid,   great 

damage,  to  wit,  to  the  amount  of  200Z.,  happened  and  was  done  to 

the  said  last-mentioned  trees  and  shrubs  and  lawn,  in  and  through 

the  making  and  constructing  of  the  said  tunnel,  yet  that  the  same 

was  not,  nor  was  any  part  thereof,  made  good  or  repaired  by  the 

defendants,  nor  were  the  said  trees,  shrubs,  and  lawn  placed  in  all 

respects,  or  in  any  respect,  in  the  same  state  or  condition  as  the 

same  were  in  previously  to  such  damage  having  taken  place, 

although  a  reasonable  time  for  making  good  and  repairing  the  said 

damage,  and  reinstating  the  said  trees,  shrubs,  and  lawn,  had 

elapsed  before  the  commencement  o{  the  suit,  to  wit,  on  the  day 
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PiLORix     and  year  last  aforesaid :  That  the  defendants  farther  broke  their 
The  South-   covenant,  in  this,  to  wit,  that,  although  the  upper  part  of  the  said 
DoROHKBTKB  ^^^^^^  ^  ^^^^  ^^^  constructod  by  the  said  Company  as  last  afore- 
Railwat  Co.  said  in  and  under  the  portion  of  the  said  lands  in  divers  parts  of 
the  said  tunnel,  at  the  time  of  making  the  said  indenture,  and  of 
commencing  the  said  tunnel,  was  not  above  the  level  of  the  said 
lands,  and  was  below  the  surface  of  the  adjoining  lands,  and 
although  a  reasonable  time  for  covering  in  the  said  tunnel  had 
elapsed,  and  it  was  practicable  for  the  said  Company  to  have  covered 
in  the  same  before  the  commencement  of  this  suit,  to  wit,  on  the 
day  and  year  last  aforesaid,  yet  that  the  defendants  did  not  nor 
would,  at  any  time  before  the  commencement  of  this  suit,  cover  in 
the  said  tunnel  with  good  earth  mould,  to  the  level  of  the  said  land 
at  the  time  of  making  the  said  indenture,  and  so  as  to  make  the 
[  *3i  J       same  even  with  the  surface  ^of  the  adjoining  land  in  the  said  parts 
aforesaid,  but  wholly  neglected  and  refused  so  to  do  ;  and  ieiUhough 
the  upper  part  of  the  said  tunnel,  in  other  parts  thereof,  at  the 
several  times  last  aforesaid,  was  above  the  level  of  the  said  land, 
and  although  such  reasonable  time  as  aforesaid  had  elapsed,  and  it 
was  practicable  to  cover  in  the  said  last-mentioned  parts  before  the 
commencement  of  the  suit,  to  wit,  on  the  day  and  year  last  aforesaid, 
yet  the  defendants  did  not  nor  would  then,  or  at  any  other  time, 
cover  in  the  said  tunnel,  at  the  said  last-mentioned  parts,  or  any  of 
them,  with  good  earth  mould,  to  the  depth  of  at  least  two  feet,  and 
did  not  nor  would  slope  or  form  the  same  to  the  reasonable  satis- 
faction of  the  plaintiffs,  or  of  their  surveyor,  but  then  wholly 
neglected  and  refused  so  to  do :  And  that  the  defendants  farther 
broke  their  covenant,  in  this,  to  wit,  that,  although  the  defendants, 
after  the  making  of  the  said  indenture,  and  before  the  commence- 
ment of  the  suit,  made  and  constructed  such  tunnel  as  aforesaid, 
in,  through,  and  under  part  of  the  said  lands  lying  eastward  of  the 
said  point  marked  A  A ;  and  although  the  plaintiffs  were,  at  all 
times  before  the  commencement  of  the  suit,  ready  and  willing  to 
accept  from  the  defendants  a  good,  valid,  and  effectual  lease  of 
such  part  of  the  said  piece  of  land  through  or  under  which  the 
said  tunnel  was  so  made  as  aforesaid,  including  all  the  land  con- 
veyed by  the  said  before-recited  deed-poll,  eastward  of  and  from  the 
said  point  marked  A  A,  for  the  said  residue  of  the  said  term,  except 
the  last  day  thereof,  in  the  terms  so  as  aforesaid  covenanted  and 
•agreed,  whereof  the  defendants  then  and  always  had  notice ;  and 
although  a  reasonable  time  after  the  making  of  the  said  tunnel  had 
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elapsed  before  the  commencement  of  the  suit,  to  wit,  on  the  day      Pilortm 
and  year  last  aforesaid ;  and  although  more  than  the  last  day  of    thb  South- 
the  said  term  was  still  unexpired ;  yet  the  defendants  did  not  nor  dorohestkr 
would  make,  execute,  *or  deliver  unto  the  plaintiffs  such '  good,  Kailway  Co. 
valid,  and  effectual  lease  in  the  law,  of  such  part  of  the  said  piece       ^  *^^  ^ 
of  land  through  or  under  which  the  said  tunnel  had  been  made, 
including  all  the  land  conveyed  by  the  said  deed-poll,  eastward  of 
and  from  the  point  marked  A  A  in  the  said  plan,  for  all  the  residue 
then  unexpired  of  the  said  term  of  fifty  years,  except  the  last  day 
thereof,  on  the   terms  aforesaid,  but  then  wholly  neglected  and 
refused,  and  still  did  wholly  neglect  and  refuse  so  to  do :  to  the 
damage  of  the  plaintiffs  of  1,000/.,  &c. 

The  defendants  pleaded,  first,  to  the  whole  declaration,  non  est 
factum. 

Secondly,  to  the  first  breach,  that  the  defendants,  after  the 
making  of  the  said  indenture  in  the  declaration  mentioned,  and 
within  a  reasonable  time  in  that  behalf,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  80th  of  June,  1846,  did,  at  their 
own  expense,  make  and  construct  a  tunnel,  for  the  purpose  of  the 
said  railway,  through  and  under  such  part  of  the  said  lands  as  lay 
eastward  of  the  point  marked  A  A  on  the  said  plan  in  the  said 
indenture  mentioned,  according  to  the  terms  of  the  said  indenture 
and  the  said  covenant  of  the  defendants  in  that  behalf ;  concluding 
to  the  country. 

Thirdly,  to  the  same  breach,  that  they  the  defendants,  did  not 
make  or  construct,  instead  of  such  tunnel  as  aforesaid,  a  cutting 
of  great  length  and  width,  as  in  the  declaration  in  that  behalf 
mentioned,  through  a  part  of  the  said  portion  of  land  lying  eastward 
of  the  said  point,  for  the  purpose  of  the  said  railway,  in  manner 
and  form  as  the  plaintiffs  had  in  their  said  declaration  in  that 
behalf  alleged  ;  concluding  to  the  country. 

Fourthly,  to  the  second  breach,  that  the  said  tunnel  in  the 
declaration  in  that  behalf  mentioned,  was  made  in  such  manner  as 
to  occasion  as  little  disturbance  of  the  said  trees  and  shrubs  there 
planted  and  growing,  *as  practicable,  according  to  the  terms  of  the  C  '^^  ] 
said  indenture  and  the  said  covenant  of  the  defendants  in  that 
behalf;  and  that  the  defendants  made  and  constructed  the  said 
tunnel  in  a  careful,  skilful,  and  proper  manner,  and  without  any 
negligence  or  improper  behaviour  in  that  behalf ;  concluding  to  the 
country. 

Fifthly,  to  the  third  breach,  that  the  said  trees  and  shrubs  and 
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lawn  therein  in  that  behalf  mentioned,  were  not,  nor  were  any  of 
them,  damaged  or  injured  in  and  through  the  making  and  con- 
structing of  the  said  tunnel,  in  manner  and  form,  &c. ;  concluding 
to  the  country. 

Sixthly,  to  the  same  breach,  that  the  damage  so  done  to  the  said 
trees,  shrubs,  and  lawn,  in  and  through  the  making  and  constructing 
of  the  said  tunnel,  as  in  the  declaration  in  that  behalf  mentioned, 
was,  after  the  making  and  constructing  of  the  said  tunnel,  and 
within  a  reasonable  time  in  that  behalf,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  made 
good  and  repaired  by  the  defendants,  and  the  said  trees  and  shrubs 
and  lawn  were  placed  in  all  respects  in  the  same  state  and  condition 
as  the  same  were  previously  to  such  damage  having  taken  place ; 
concluding  to  the  country. 

Seventhly,  to  the  fourth  breach,  that,  after  the  making  of  the 
said  indenture,  and  within  a  reasonable  time  in  that  behalf,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  defendants  did  cover  in  the  said  tunnel  where  the 
same  was  not  above  the  level  of  the  said  lands,  and  was  below  the 
level  of  the  adjoining  lands,  with  good  earth  mould,  to  the  level  of 
the  said  land  at  the  time  of  the  making  of  the  said  indenture,  and 
so  as  to  make  the  same  even  with  the  surface  of  the  adjoining  land, 
in  the  parts  in  that  behalf  aforesaid ;  and,  where  the  said  tunnel 
was  above  the  level  of  the  said  land,  they  the  defendants  did  *al80 
then  cover  in  the  said  tunnel  at  the  said  last  mentioned  parts  with 
good  earth  mould,  to  the  depth  of  at  least  two  feet,  and  did  then 
slope  and  form  the  same  to  the  reasonable  satisfaction  of  the 
plaintiffs  and  their  surveyor,  according  to  the  terms  of  the  said 
indenture,  and  the  said  covenant  of  the  defendants  in  that  behalf ; 
concluding  to  the  country. 

Eighthly,  to  the  fifth  breach,  that,  although  the  defendants  were 
always  after  the  making  of  the  said  inde'nture  ready  and  willing  to 
make  and  execute  and  deliver  to  the  plaintiffs  a  good,  valid,  and 
effectual  lease  in  the  law  of  such  part  of  the  said  piece  of  land 
through  or  under  which  the  said  tunnel  was  so  made  as  aforesaid, 
including  all  the  land  conveyed  by  the  said  deed-poll,  eastward  of 
and  from  the  said  point  marked  A  A,  for  tbe  residue  of  the  said 
term,  except  the  last  day  thereof,  according  to  the  terms  of  the  said 
indenture  and  the  said  covenant  of  the  defendants  in  that  behalf, 
whereof  the  plaintiffs  continually  had  notice,  yet  that  the  defendants 
were  not,  at  any  time  before  the  commencement  of  this  suit, 


VOL.  Lxxix.]  1849.     C.  P.    8  C.  B.  84—85.  895 

requested  by  the  plaintiffs,  or  any  of  them,  to  make,  execute,  or     Pilgrim 
deliver  to  the  plaintiffs  such  good,  valid,  and  effectual  lease  as  trb  South- 
aforesaid,  according  to  the  terms  of  the  said  indenture.   Verification,  ^^hbstkr 

Ninthly,  to  the  same  breach,  that,  although  the  defendants  were  Railway  Co. 
always,  after  the  making  of  the  said  indenture,  ready  and  willing 
to  make  and  execute  and  deliver  to  the  plaintiffs,  a  good,  valid,  and 
effectual  lease  in  the  law,  of  such  part  of  the  said  piece  of  land 
through  or  under  which  the  said  tunnel  had  been  made,  including 
all  the  land  conveyed  by  the  said  deed-poll,  eastward  of  and  from 
the  said  point  marked  A  A,  for  the  said  residue  of  the  said  term, 
except  the  last  day  thereof,  according  to  the  terms  of  the  said 
indenture  and  the  said  covenant  of  the  defendants  in  that  behalf, 
whereof  the  plaintiffs  continually  had  notice,  yet  that  the  plaintiffs 
*were  not  at  any  time  ready  and  willing  to  accept  the  same,  in  [  *35  ] 
manner  and  form  as  the  plaintiffs  had  in  that  behalf  alleged,  but, 
on  the  contrary  thereof,  the  plaintiffs  refused  continually  to  accept  the 
same,  and  hindered  and  prevented  the  defendants  from  making  and 
executing  and  delivering  the  said  lease;  concluding  to  the  country. 

Tenthly,  to  the  first  four  breaches,  that,  after  the  making  of  the 
said  indenture,  and  after  the  committing  of  the  said  several  alleged 
breaches  of  covenant,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  1st  of  July,  1846,  they  the  defendants 
paid  to  the  plaintiffs,  and  the  plaintiffs  then  accepted  and  received 
of  and  from  the  defendants,  a  large  sum  of  money,  to  wit,  6002.,  in 
full  satisfaction  and  discharge  of  the  same  alleged  breaches  of 
covenant,  and  of  all  damages  in  respect  thereof.    Verification. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  fourth,  fifth, 
sixth,  and  seventh  pleas,  and  traversed  the  tenth  plea,  and  entered 
a  nolle  prosequi  as  to  the  fifth  breach.  The  defendants  joined  issue 
upon  the  traverse  to  the  tenth  plea. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Winchester 
Summer  Assizes,  1848,  when  a  verdict  was  found  for  the  plaintiffs, 
with  one  farthing  damages,  on  the  first,  fifth,  sixth,  seventh,  and 
tenth  issues,  and  for  the  defendants  on  the  second,  third,  and  fourth 
issues. 

Upon  taxing  the  costs  of  the  plaintiffs  upon  the  issues  found  for 
them,  the  Master  disallowed  the  following  items  : 

The  cause  had  been  taken  down  for  trial  at  the  Spring  Assizes, 
1848,  and  was  made  a  remanet.  In  the  interim,  considerable 
correspondence  took  place  between  the  attorneys  for  the  parties 
respecting  this  and  another  action   then  pending    between  the 


890  1849.     C.  P.     8  C.  B.  35—37.  [R.n. 

Pjlguim      Company  and  one  of  *the  present  plaintiffB,  with  a  view  to  a  settle- 

thb  south-   nient  of  all  the  matters  in  difference,  by  reference  or  otherwise. 

i)oBOHESTER  ^  ^^^®^  ^  admit  these  letters  was  obtained  by  the  plaintiffs  ;  and 

Railway  Co.  an  order  was  likewise  obtained  by  the  defendants  to  admit  the 

^  *'^^  ^       correspondence,  and  also  a  long  aflSdavit  made  by  one  of  the 

plaintiffs   upon  an  application  for  an  injunction  to  restrain  the 

Company  from  building  a  station  on  part  of  the  land  in  question. 

The  plaintiffs'  attorneys  caused  copies  of  these  several  documents  to 

be  made  for  counsel,  amounting  together  to  thirty-four  brief  sheets, 

which,   with  the  additional  fee  thereon,  the  Master  declined    to 

allow. 

At  the  trial,  three  plans  were  produced  by  the  plaintiffs,  and  used 
by  the  Court  and  jury, — one  showing  the  state  of  the  premises  in 
question  before  the  works  were  commenced  by  the  Company,  the 
second,  their  state  during  the  progress  of  the  works,  and  the  third, 
their  condition  when  the  works  were  completed.  The  costs  of  these 
plans,  as  well  as  those  of  the  attendance  (to  prove  their  accuracy)  of 
the  surveyor  who  had  prepared  them,  about  twenty  guineas  in  the 
whole,  the  Master  disallowed. 

The  Master  also  allowed  the  expenses  of  one  only  of  two  witnesses 
named  Stannard  and  Burt,  both  in  the  employ  of  the  Company, 
who  were  both  called  to  prove  the  same  facts  in  support  of  the 
seventh  issue. 

Upon  the  taxation  of  the  defendants'  costs  of  the  issues  found  for 
them,  they  claimed  a  sum  of  1002.  9«.  8<^.,  for  payments  to  seven 
witnesses,  viz.  Moorsom,  Clegg,  Beatty,  and  Curtis,  civil  engineers, 
Connor  and  Steinhausier,  surveyors,  and  Walton,  surveyor  of  rail- 
way-works. With  regard  to  these  witnesses,  the  affidavit  of 
increase  stated  that  ''all  the  said  witnesses  were,  in  the  judgment 
and  belief  of  the  deponent,  material  and  necessary  for  the  defen- 
dants." On  the  part  of  the  plaintiffs,  it  was  objected  that  this  was 
[  **^^  ]  insufficient,  and  *that  the  affidavit  ought  to  have  alleged  expressly 
that  the  witnesses  were  material  and  necessary  exclusively  in  respect 
of  the  issues  found  for  the  defendants,  and  that  they  did  not  attend 
to  give  evidence,  nor  did  they  give  any  evidence,  in  respect  of  the 
issues  found  for  the  plaintiffs.  Two  of  these,  viz.  Curtis  and 
Steinhausier,  were  not  called.  The  Master,  having  looked  at  the 
pleadings,  and  at  the  evidence  that  was  given  by  such  of  these 
witnesses  as  were  called,  allowed  the  whole;  observing  that  the 
issues  on  which  the  plaintiffs  had  succeeded,  were  immaterial  issues, 
and  that  the  defendants  had  substantially  succeeded  in  the  cause, 
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the  plaintiffs  having  obtained  a  verdict  for  a  farthing  merely  upon     Pilgrtm 

a  point  of  law.  Thb  South- 

ampton AND 

DOROHBSTBR 

Greenwood,  in  Trinity  Term  last,  on  behalf  of  the  plaintifTs,  railway  Co. 
moved  that  the  Master  might  be  directed  to  review  his  taxation : 

The  affidavit  upon  which  he  moved,  in  addition  to  the  facts 
above  set  forth,  stated  that  four  of  the  witnesses  allowed  in  the 
defendants'  costs,  gave  material  evidence  for  the  defendants  at  the 
trial  on  some  of  the  issues  that  were  found  for  the  plaintiffs,  and 
particularly  on  the  seventh.  1.  He  submitted,  that,  under  the 
circumstances,  it  was  essential  that  the  plaintiffs*  counsel  should 
have  copies  of  the  correspondence  and  affidavit,  and  therefore  that 
they  ought  to  have  been  allowed  as  part  of  the  briefs,—  especially 
as  the  defendants'  attorneys  had  made  them,  and  particularly  the 
affidavit,  material,  by  getting  an  order  to  admit.  The  plaintiffs' 
attorneys  would  hardly  have  exercised  a  sound  discretion  if  they 
had  omitted  to  *fumi8h  them.  [•ss] 

(Maule,  J. :  The  correspondence  and  affidavit  may  have  been 
very  proper  to  submit  to  counsel,  though  not  material  to  the  cause. 
Whether  or  not  it  was  proper  to  allow  the  expense  of  these  copies, 
was  purely  a  question  for  the  discretion  of  the  Master.  Suppose 
the  plaintiffs  had  been  called  on  to  admit  the  Company's  deed, 
would  it  have  been  requisite  to  brief  it  all  ?) 

That  clearly  would  be  a  case  of  excess. 

2.  The  plans  clearly  ought  to  have  been  allowed.  They  were 
most  material,  and  almost  indispensable  to  enable  the  Court  and 
jury  to  understand  the  merits  of  the  case.  Generally  speaking,  no 
doubt,  surveys  and  experiments  tbat  are  preparatory  to  the  action, 
or  made  with  a  view  to  qualify  the  witnesses  to  give  their  evidence 
at  the  trial,  are  not  allowed:  but  it  is  otherwise  with  respect  to 
plans,  which,  in  many  cases,  most  materially  assist  the  Court,  and 
save  the  expense  of  numerous  witnesses. 

(Maulb,  J. :  I  own  I  think  the  Master  may  have  been  somewhat 
over  strict  in  disallowing  for  the  plans,  which  one  naturally  looks 
for  in  many  cases.) 

8.  The  expenses  of  several  of  the  plaintiffs'  witnesses,  who  were 
called  to  prove  the  issues  on  which  the  plaintiffs  succeeded,  were 
disallowed,  because  the  Master  thought  they  were  called  only  to 
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PiLOBiif      prove  damage,  and  the  plaintiffs  recovered  nominal  damages  only. 
The  South-    That  clearly  was  no  ground  for  their  disallowance. 
^tohbstSr       ^'  ^  ^  *^^®  evidence  of  Stannard  and  Burt,  seeing  that  they 
Railway  Co.  were  servants  of  the  Company,  it  certainly  was  not  unreasonable  to 
call  both  of  them,  though  they  proved  the  same  facts.     The  plain- 
tiffs' attorneys  would  hardly  have  been  justified  in  relying  upon  one 
of  them  only. 

5.  With  respect  to  the  defendants'  costs,  the  afiGdavit  of  increase 
was  insufficient ;  it  should  have  alleged  positively  that  the  witnesses 
[  '39  J  whose  expenses  were  *claimed,  were  called  exclusively  to  support 
the  issues  on  which  the  defendants  succeeded  at  the  trial :  Crowth^r 
V.  Elwell  (i).  A  reference  to  the  notes  will  show  that  their  evidence 
was  not  so  limited. 

WiLDB,  Ch.  J, : 

The  correspondence  as  to  the  proposed  reference,  and  the  affidavit 
in  Chancery,  clearly  were  not  material  to  the  merits  of  the  cause, 
though  it  may  have  been  prudent  to  put  counsel  in  possession  of 
them.  It  is  exceedingly  difficult  to  draw  the  line  in  such  cases ; 
and,  if  the  Master  had  allowed  that  part  of  the  briefs,  I  should  not 
have  felt  disposed  to  quarrel  with  his  determination.  The  resalt 
of  the  complaint  in  this  respect,  is,  that  the  Master  has  not  allowed 
a  sufficient  length  of  brief.  That  is  a  matter  which  is  so  exclu- 
sively within  the  discretion  of  the  Master,  that  the  Court  will  not 
interfere  without  some  very  special  reasons.  And  we  are  of  opinion 
that  none  have  been  shown,  to  take  this  case  out  of  the  ordinary 
rule.  The  rule  ought  not,  I  think,  to  be  granted  as  to  that :  but, 
upon  the  other  points,  it  may  go. 

Barstow  now  showed  cause  : 
It  was  for  the  Master  to  determine  whether  or  not  the  plans 
ought  to  be  allowed.  The  Courts  have  equally  declined  to  interfere, 
where  he  has  allowed  and  where  he  has  disallowed  expenses  falling 
within  that  class:  May  v.  Selhy{2)\  Ormerodv.  Thompson  (3).  A 
plaintiff  must  not  cast  upon  his  opponent  the  expense  of  putting  a 
man  in  the  situation  of  acquiring  knowledge  to  make  him  a  witness 
in  the  cause.  Besides,  the  Master  was  of  opinion  that  the  plans 
[  *40  ]  were  as  useful  in  support  of  the  issues  on  *  which  the  plaintiffs 
failed,  as  in  support  of  those  upon  which  they  succeeded:  they 
therefore  fell  within  the  ordinary  rule. 

(1)  4  M.  &  W.  71.  727. 

(2)  4  Man.  &  G.  142  ;  4  Scott,  N.  R.  (3)  16  M.  &  W.  860. 
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(The  Master  (Mr.  Bay)  intimated  that  that  was  in  fact  the  groand      Pilobim 
upon  which  he  had  proceeded :  and  he  stated,  that,  in  another  case,   xhb  South- 
between  the  same  parties,  arising  out  of  the  same  matter,  he  had  ^^h^^kr 
allowed  the  expense  of  plans.)  Railway  Co. 

No  precise  form  of  affidavit  is  requisite  before  the  Master.  He 
generally  looks  at  the  briefs,  to  see  what  were  the  issues,  and  what 
the  evidence  applicable  to  each,  and  regulates  his  discretion 
accordingly. 

The  rule  as  to  the  disallowance  of  witnesses  whose  evidence  is 
applicable  as  well  to  issues  upon  which  the  party  fails  as  upon 
those  on  which  he  succeeds,  is  not  disputed.  The  Master,  in 
taxing  the  defendants'  costs,  was  satisfied  that  all  the  witnesses 
whom  he  allowed  were  substantially  called  only  in  support  of  the 
issues  upon  which  the  defendants  succeeded.  There  is  no  ground 
to  find  fault  with  the  manner  in  which  he  has  applied  the 
principle. 

Greenwood,  in  support  of  his  rule : 

In  Holmes  v.  Holmes  (i),  it  was  distinctly  held  that  the  allowance 
of  preparing  plans,  even  where  the  cause  does  not  proceed  to  trial, 
is  for  the  discretion  of  the  Master.  The  cases  of  preliminary 
experiments  stand  altogether  upon  a  different  footing.  It  would 
have  been  impossible  to  try  a  cause  of  this  description  in  a 
satisfactory  manner  without  the  aid  of  plans. 

2.  The  Master  disallowed  the  costs  of  several  witnesses  who 
were  called  in  support  of  issues  upon  which  the  plaintiffs  succeeded, 
— on  the  ground  that  they  ♦were  called  merely  to  speak  to  damage.        C  '^i  ] 
That  clearly  was  not  a  ground  upon  which  the  Master  could 
legitimately  proceed. 

8.  The  Master  has  not  exercised  a  sound  discretion  in  refusing  to 
allow  the  costs  of  both  the  witnesses,  Stannard  and  Burt,  for  the 
reasons  already  urged. 

4.  The  affidavit  of  increase  ought  distinctly  to  show  that  the 
witnesses  whose  expenses  are  claimed,  were  called  exclusively  in 
support  of  the  issues  upon  which  the  party  calling  them  has  been 
successful,  so  as  to  bring  them  within  the  rule  in  Lardner  v. 
Dick  (2),  Croivther  v.  Elivell  (3),  and  Freeman  v.  Rosher  (4). 

(1)  2  Bing.  75 ;  9  Moore,  158.  (3)  4  M.  &  W.  71. 

(2)  2  Cr.  &  M.  389;  2  Dowl.  P.  C.  (4)  18  L.  J.  Q.  B.  105. 
333  (per  noir,  Larnder  v.  Dick). 
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Pilgrim      Wildb,  Ch.  J. : 


r. 


Thb South-       This  rule  was  obtained  on  four  several  grounds:   first,  that,  in 

DoBCBEBTBB   taxlng  the  plaintiffs'  costs,  the  Master  improperly  disallowed  the 

iLWAY     .  Qjpgjjgg  q{  plans;     secondly,  that   several   witnesses   called   for 

the  plaintiffs  were  disallowed,  on  the  ground  that  they  were  called 

to  prove  damage,  whereas  the  damages  were  assessed  at  a  farthing 

only ;  thirdly,  that  the  Master  allowed  only  one  of  two  witnesses 

(both  being  servants  of  the  Company)  who  were  called  to  speak  to 

the  same  facts ;  fourthly,  that,  in  taxing  the  defendants'  costs  of 

[  *^2  ]       the  issues  found  for  them,  the  Master  allowed  several  ^witnesses 

whose  evidence  it  is  suggested  was  equally  applicable  to  issues 

found  for  the  plaintiffs  as  to  issues  found  for  the  defendants,  and 

that  the  usual  affidavit,  that  the  witnesses  were  called  exclusively 

to  support  the  issues  upon  which  the  defendants  succeeded,  was  not 

produced. 

1.  It  was  contended  that  plans  are  generally  useful  to  aid  the 
jury  in  coming  to  a  right  conclusion,  and  are  not  to  be  looked 
upon  in  the  same  light  as  surveys  or  experiments  made  by  scientific 
persons  in  order  to  qualify  themselves  to  give  evidence.  And  I  am 
inclined  to  think  that  argument  correct.  But,  at  the  same  time, 
it  must  depend  upon  the  circumstances  of  the  particular  case, 
whether  plans  should  or  should  not  be  allowed.  The  Court  is 
always  disposed  to  attend  very  much  to  what  passes  before  the 
Master,  who  has  generally  the  best  means  of  coming  to  a  satisfactory 
conclusion  upon  that  which  is  merely  a  matter  of  discretion.  Here, 
the  Master  has  carefully  looked  into  the  matter ;  and  he  reports  to 
us  that  he  was  of  opinion,  that,  although  the  plans  might  have  been 
convenient  as  to  other  parts  of  the  case,  yet  they  were  so  decidedly 
useful  upon  the  issues  on  which  the  plaintiffs  failed,  that  they  fell 
within  the  general  rule  which  has  been  adverted  to,  and  ought  not 
to  be  allowed.     I  think  he  was  right. 

2.  With  respect  to  the  second  objection,  if  the  ground  of  the 
disallowance  of  these  witnesses,  was,  that  they  were  called  to  speak 
to  damages,  I  own  I  should  have  thought  that  the  matter  was  fit 
to  be  reconsidered.  But  that  appears  not  to  have  been  so.  A 
plaintiff  is  not  justified  in  burthening  a  case  with  an  unnecessary 
number  of  witnesses.  There  is  no  reason  why  he  should  be  allowed 
to  disregard  the  expense  to  be  thrown  upon  his  opponent.  The 
Master  has  allowed  what  he  thought  a  sufficient  number  of  wit- 
nesses.    The  number  of  witnesses  to  be  allowed,  is  obviously  one 

[  *43  ]       of  the  fittest  *matters  to  be  left  to  the  Master's  discretion, — a 
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matter  on  which  he  is  peculiarly  called  upon  to  exercise  a  cautious      Piliirtm 
judgment.     I  cannot  see  that  the  Master  has  here  exercised  an   thsSouth- 
unsound  discretion  in  that  respect.  bSbohesteb 

8.  With  regard  to  the  witnesses  Stannard  and  Burt,  it  is  said,  Railway  Co. 
that,  they  being  servants  of  the  Company,  it  would  not  have  been 
safe  for  the  plaintiffs  to  rely  upon  one  of  them  only.  If  the  Master 
had  had  any  grounds  laid  before  him  to  show  that  it  was  reasonable 
to  call  them  both  to  prove  the  same  facts,  he  would  undoubtedly 
have  allowed  the  expenses  of  both.  No  such  ground  having  been  laid 
before  him,  I  think  he  very  properly  declined  to  allow  more  than  one. 

4.  As  to  the  last  ground  of  objection,  it  is  undoubtedly  true  that 
an  affidavit  such  as  is  suggested  by  Mr.  Greenwood,  has  usually 
been  produced  before  the  Master.  But  it  is  for  the  Master  to  say 
whether  or  not  such  an  affidavit  is  necessary.  Upon  the  present 
occasion,  the  Master  seems  to  have  thought  that  he  bad  ample 
means  to  regulate  his  judgment,  without  such  affidavit.  But,  with 
respect  to  the  witnesses  whose  allowance  is  objected  to,  my  brother 
Cbesswell,  who  has  gone  over  the  Judge's  notes,  is  of  opinion  that 
two  of  them,  viz.  Beatty  and  Connor,  were  called  as  well  upon 
issues  that  were  found  for  the  plaintiffs  as  upon  those  that  were 
found  for  the  defendants.  The  expenses  of  these  two  witnesses, 
therefore,  viz.  142.  Gs.  and  6/.  10«.,  ought  not  to  have  been  allowed. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  all  the  objections 
fail,  except  that  portion  of  the  last  one  which  relates  to  the  evidence 
given  by  Beatty  and  Connor;  and  that  the  allocatur  should  be 
amended  in  this  respect. 

The  rest  of  the  Coubt  concurring, 

Bvle  absolute  accordingly. 

SMITH  V.  THOMPSON  (1).  i8i9 

(8  C.  B.  44-63;  S.  C.  18  L.  J.  C.  P.  314.)  '^'^^ 

Primd  faciet  the  construction  of  written  documents  is  for  the  Judge :  but,         L    *  J 
where  it  is  shown  by  extrinsic  evidence  that  the  terms  are  ambiguous, 
evidence  is  admissible  to  explain  the  ambiguity ;  and  then  it  is  for  the  jury 
to  say  in  which  sense  the  ambiguous  expressions  were  used. 

A.  was  engaged  by  B.,  as  clerk,  under  a  contract  of  hiring  for  two  years, 
to  conduct  the  business  of  a  shipping  agent  at  Southampton.  In  the  course 
of  such  employ,  it  was  the  duty  of  A.  to  pay  freight,  dock-dues,  &c.,  to 
meet  which  B.  remitted  the  necessary  funds.  A.  wrote  to  B.  for  a 
remittance  of  140Z.,  inclosing  an  account  of  the  purposes  for  which  it  was 
required, — one  of  them  being  the  payment  of  30/.  for  salary  due  to  himself. 

(1)  Cited  in  Bank  of  New  Zealand  v.  Simpson  [1900]  A.  C.  182,  189,  69  L.  J. 
P.  C.  22,  82  L.  T.  102.  J.C. 
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BifiTR  Ten  days  afterwards,  B.  sent  A.  100/.  inclosed  in  a  letter  directing  him  to 

r.  Apply  the  money  for  '*  business  purposes."    A.  having  appropriated  30/.  of 

Thoupsoh.  f^Q  money  in  satisfaction  of  his  salary,  B.  discharged  him. 

In  assumpsit  by  A.  against  B.  for  breach  of  the  contract  of  hiring,  B. 
pleaded  a  plea  jtbtifying  the  discharge  of  A.,  on  the  ground  of  his  having 
wrongfully  and  improperly  misappropriated  the  money  remitted,  and 
wrongfully  and  improperly  disobeyed  B.'s  orders  to  apply  the  money  to 
<*  business  purposes."  The  Judge  left  it  to  the  jury  to  say  whether  the 
plaintiff  had  been  guilty  of  any  wrongful  and  improper  misappropriation 
of  the  moneys  intrusted  to  him  by  the  defendant,  or  of  any  wrongful  or 
improper  disobedience  of  orders  :  Held,  that  this  was  a  proper  direction ; 
and  that  the  Judge  was  not  bound  to  tell  the  jury  that  it  was  not  necessary, 
to  justify  the  dismissal  of  the  plaintiff,  that  he  should  have  been  guilty  of 
any  moral  delinquency. 

Held  also,  that,  in  awarding  a  sum  equal  to  twelve  months'  salary,  the 
plaintiff  having  been  discharged  after  about  one  quarter's  service,  the  jury 
had  not  given  excessive  damages. 

Assumpsit,  on  a  contract  of  hiring.  The  first  count  (i)  was 
abandoned  at  the  trial. 

The  second  count  stated,  that,  theretofore,  and  at  the  time  of 
making  the  agreement  thereinafter  mentioned,  the  plaintiff  had 
been  for  the  space  of  six  calendar  months,  and  then  was,  in  the 
service  of  the  defendant,  as  clerk,  and  as  such  clerk  had  conducted, 
and  was  then  conducting,  the  defendant's  business  of  a  custom- 
house and  shipping  agent,  at  Southampton;  that,  thereupon, 
afterwards,  to  wit,  on  the  29th  of  March,  1847,  in  consideration 
[  *^^  ]  that  the  plaintiff,  at  the  request  of  the  defendant,  *  would  continue 
in  the  service  of  him,  the  defendant,  as  clerk,  to  conduct  his,  the 
defendant's,  business  of  a  custom-house  and  shipping  agent,  at 
Southampton  aforesaid,  for  the  term  of  two  years,  he,  the  defendant, 
then  promised  the  plaintiff  to  continue  him  in  such  service  for  the 
said  term  of  two  years,  and  to  pay  him  the  annual  salary  of  150/. 
for  the  first  year,  and  1602.  for  the  second  year's  service,  and  (with 
the  exception  of  such  overland  agency  business  as  the  defendant 
was  then  in  possession  of)  also  to  pay  to  the  plaintiff  a  sum  of  money 
equal  to  502.  per  cent,  on  the  gross  profits  (without  deduction  for 
expenses,  except  where  payments  should  have  been  actually  made 
in  reference  to  the  business  itself),  on  all  baggage  business, 
insurance-agency  business,  and  on  all  and  every  business  whatsoever 
transacted  by  the  defendant  at  Southampton  aforesaid,  during  such 
term  of  two  years  as  aforesaid,  save  and  except  only  on  such  over- 
land agency  business  as  was  then  in  the  defendant's  possession  as 
aforesaid;  that,  although  the  plaintiff,  confiding  in  the  said 
promise  of  the  defendant,  did  continue  in  the  service  of  him,  the 

(1)  See  6  C.  B.  486. 
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defendant,  as  clerk,  upon  the  terms  aforesaid,  for  a  long  space  of  Smith 
time,  to  wit,  until  the  18th  of  August,  1847,  which  had  elapsed  Thompson. 
before  the  commencement  of  this  suit,  and  although  the  plaintiff 
had  always  been  ready  and  willing,  and  then  olBfered,  to  continue 
in  the  service  of  the  defendant  for  the  residue  of  the  said  term  of 
two  years,  upon  the  terms  aforesaid ;  yet  that  the  defendant,  not 
regarding  his  said  promise,  did  not  nor  would  continue  the  plaintiff 
in  the  service  of  him,  the  defendant,  as  clerk,  for  the  said  term  of 
two  years,  but,  on  the  contrary  thereof,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  before  the  expiration  of  the 
said  term  of  two  years,  then  wholly  refused  so  to  do,  and  then 
discharged  him,  the  plaintiff,  therefrom,  and  had  from  that  time 
continually  wholly  *neglected  and  refused  to  retain  or  employ  the  L  **^  3 
plaintiff  in  his  said  service ;  and  that,  by  means  thereof,  he,  the 
plaintiff,  had  lost  and  had  been  deprived  of  all  the  salary,  profits, 
and  advantages  which  he  otherwise  might  and  would  have  derived 
and  acquired  from  being  continued  in  the  said  service  of  the  defen- 
dant for  the  said  term  of  two  years ;  and  the  plaintiff  had  been  and 
was,  by  means  of  the  premises,  still  wholly  unemployed. 

The  declaration  also  contained  a  count  for  wages,  commission, 
&c.,  and  a  count  upon  an  account  stated. 

The  defendant  pleaded  non  assumpsit  to  the  whole  declaration, 
and  several  pleas  to  the  first  count.  To  the  second  count,  he 
pleaded  (sixthly),  that  the  plaintiff  was  not  ready  and  willing  to 
continue  in  the  defendant's  service;  and  (seventhly),  that,  after 
the  making  of  the  promise  in  the  second  count  mentioned,  and 
after  the  expiration  of  the  said  space  of  six  calendar  months,  he, 
the  defendant,  did  take  and  retain  the  plaintiff  in  his  service  and 
employment,  as  clerk,  as  in  that  count  alleged ;  that,  whilst  the 
plaintiff  was  in  such  service  and  employ  of  the  defendant,  and 
before  the  discharge  of  the  plaintiff  from  the  service  and  employ  of 
him,  the  defendant,  as  in  the  second  count  mentioned,  to  wit,  on 
(be,  and  on  divers  other  days  and  times  between  that  day  and  the 
day  when  the  plaintiff  was  so  discharged  as  in  the  second  count 
alleged,  the  plaintiff,  in  the  course  of  his  said  service  and  employ- 
ment as  such  clerk  of  the  defendant,  wrongfully,  improperly,  and 
wilfully  made  divers  wrongful  and  improper  payments  with  moneys 
of  the  defendant,  and  the  plaintiff  then  also  appropriated  to  his 
own  use  divers  sums  of  money  belonging  to  the  defendant, 
amounting  to  a  large  sum,  to  wit,  to  the  sum  of  lOOZ.,  which  said 
several  sums  of  money  were  received  by  the  plaintiff  from  the 

26—2 
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Smith        defendant  for  and  on  account  of  the  defendant,  and  which  several 
Thompson,    ^sums  of  money  the  defendant  then  ordered  the  plaintiff  to  use  in 

[  *i7  ]  the  carrying  on  of  the  business  of  the  said  defendant,  but  which 
said  moneys  the  plaintiff  neglected  and  refused  to  use  in  manner 
and  for  the  purpose  above  mentioned,  and  wrongfully  and 
improperly  misappropriated  in  discharge  of  salary  or  wages  alleged 
to  be  due  from  the  defendant  to  him,  the  said  plaintiff;  that  the 
plaintiff  misbehaved  and  misconducted  himself  in  the  said  service 
and  employ  of  the  defendant,  in  this,  to  wit,  that  the  plaintiff 
refused  to  obey  an  order  of  the  defendant  to  the  said  plaintiff,  as 
clerk  to  him  the  defendant,  to  use  and  dispose  of  certain  moneys 
given  by  him  to  the  plaintiff  for  and  on  account  of  the  business  of 
the  defendant,  but  which  said  moneys  the  plaintiff  wrongfully 
and  improperly  misappropriated  in  discharge  of  salary  or  wages 
alleged  to  be  due  from  the  defendant  to  him  the  said  plaintiff,  and 
which  said  moneys  the  plaintiff  refused  to  use  in  the  manner  directed, 
although  requested  by  the  defendant  so  to  do  ;  and  that  thereupon 
the  defendant,  when  and  so  soon  as  he  discovered  the  premises 
aforesaid,  to  wit,  on  the  1st  of  August,  1847,  refused  to  suffer  or 
permit  the  plaintiff  to  continue  any  longer  in  his,  the  defendant's, 
service  and  employ,  and  discharged  the  plaintiff  therefrom,  and 
from  thence  hitherto  refused  to  retain  or  continue  the  plaintiff  in 
his,  the  defendant's,  service  and  employ,  as  it  was  lawful  for  him 
to  do  for  the  cause  in  that  plea  alleged.    Verification. 

There  were  also  a  plea  of  set-off  and  a  plea  of  payment,  to  the 
common  counts. 

The  plaintiff  replied  de  injuria  to  the  seventh  plea,  and  joined 
issue  on  all  the  other  pleas. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  second  sitting 
in  Trinity  Term,  1348.  The  plaintiff  put  in  two  agreements,  under 
the  first  of  which  he  had  been  engaged  by  the  defendant  for  six 

[  ♦48  ]  months  certain,  *at  a  salary  of  601. ,  and  the  second  being  that 
stated  in  the  second  count ;  that,  in  pursuance  of  that  agreement, 
on  the  28th  of  September,  1846,  he  proceeded  to  Southampton, 
where  he  hired  and  furnished  a  house,  and  continued  to  conduct 
the  defendant's  agency  business  down  to  the  month  of  August, 
1847,  when  he  was  dismissed,  as  hereinafter  mentioned ;  that  his 
duty  principally  was,  the  clearing  of  the  baggage  of  steam-boat 
passengers,  the  payment  of  freight,  dock-dues,  porterage,  and  the 
like;  that,  during  the  period  of  his  service,  he  was  at  times  very 
inadequately  supplied  by  the  defendant  with  the  funds  necessary  to 
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conduct  that  description  of  business ;  and  that,  in  May,  1847,  there       Smith 
was  a  balance  of  5L  128.  6(1.  due  to  him  in  respect  of  salary  for    Thompson. 
the  half  year  ending  on  the  28th  of  March,  preceding. 

Several  letters  which  had  passed  between  the  parties  were  put 
in  :  of  these,  the  most  material  were  the  following : 

"  Southampton,  June  5, 1847. 
**  Dear  Sir, — I  regret  you  should  be  annoyed  at  my  retaining 
cash,  at  the  end  of  May,  due  to  me  for  salary  in  March  last.  I 
have  difficulty  in  procuring  money  from  you  to  meet  the  demands 
of  the  business;  and,  with  larger  funds,  I  could  seek  for  more 
agency.    I  trust  you  will  endeavour  to  keep  me  better  supplied. 

"Yours,  Ac, 

"Thomas  Smith." 

"  London,  June  7,  1847. 
"  Dear  Sir, — In  reply  to  your*s  of  the  5th,  I  must  state  that  it  is 
my  wish  that  all  transactions  shall  be  conducted  without  misunder- 
standing on  either  side.     I  therefore  expect  you  to  apply  all 
moneys  remitted    by  me,  to  the  purposes  for  which  they  are 

remitted.    Yours,  &c., 

"Henry  Thompson," 

"  Southampton,  July  25,  1847.  I  49  ] 

"  Dear  Sir, — I  hand  you  a  memorandum  of  cash  required  : 
"  Cigars  (Mackay) 
"  Freight  (Dunlop)       - 
''  Dock  Company  and  Railway  Company 
"  Stationery,  &c. 
"  T.  Smith,  as  written  for  some  days  since 


"  I  shall  be  much  obliged  by  a  remittance,  on  my  account,  of 
30i.,  by  return  of  post,  as  I  wrote  you  I  required  the  same  by 
last  Wednesday ;  to  which  I  have  received  no  reply.    Yours,  &c., 

"  Thomas  Smith." 

"  Southampton,  August  4,  1847. 

"  Dear  Sir, — I  shipped  only  one  package  by  the  Pacha.    The 

West  India  packet  is  in  the  river,  and  we  get  no  goods  delivered 

till  the  owing  freight  is  paid  to  Mr.  Dunlop.     I  shall  discontinue 

writing  you  for  cash,  as  I  do  not  even  get  any  reply  to  my  letters 

of  nearly  a  month  back.    Yours,  &c., 

**  Thomas  Smith." 
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Smith  "  London,  August  5,  1847. 

Thom'psow.  "Dear  Sir, — Inclosed  is  lOOL  for  business  purposes.  I  shall  be 
glad  to  bear  of  its  safe  arrival ;  also  bills  of  lading  for  cigars  to 
London  Docks,  as  usual.  I  enclose  a  memorandum,  which  please 
attend  to,  and  send  up  word  about  it.    Yours,  dec, 

**  H.  GUNTHORPB, 

"  for  Mr.  H.  Thompson." 

"  Southampton,  August  6,  1847. 
"Dear  Sir, — The  lOOi.  safe  to  hand  this  morning.     I  have  paid 
[  '50  ]       Dunlop,  and  have  placed  30/.  to  my  account,  ♦for  balance  of  salary 
due  to  me  on  the  24th  of  July  last.     The  other  matters  shall  be 
duly  attended  to.    Yours,  &c., 

"  Thomas  Smith." 

"London,  August  7, 1847. 
"  Sir, — I  am  much  surprised  at  the  receipt  of  your  letter  this 
morning,  finding  that  you  have  placed  802.  to  your  own  account,  out 
of  the  1002.  sent  down  specifically  for  business  purposes.  I  beg,  there- 
fore, you.  will  immediately  replace  it,  and  expend  it  as  originally 
ordered  by  me,  for  business  purposes,  and  shall  expect  to  hear  that 
such  is  the  case  by  Tuesday  morning.    Yours,  &c., 

"Henry  Thompson." 

"  Southampton,  August  8, 1847. 

"  Dear  Sir, — I  beg  to  state  that  I  consider  I  have  complied  with 

your  order  as  to  the  application  of  the  1002.  sent  me  for  business 

purposes ;  particularly  as  my  salary  has  been  due  some  time,  and 

surely  must  come  under  the  head  of  '  business  purposes.'     With 

every  respect,  yours,  &c., 

"Thomas  Smith." 

"  London,  August  9,  1847. 
"  Sir, — As  you  have  not  complied  with  my  orders,  I  have  not 
any  further  occasion  for  your  services,  and  will  send  some  person 
down  to  take  charge  of  my  office,  &c.,  immediately.  Yours,  &c., 

"Henry  Thompson." 

It  also  appeared,  that,  upon  the  plaintiff's  father-in-law  calling 
on  the  defendant,  and  asking  him  why  he  had  dismissed  the 
plaintiff  from  his  employ,  he  assigned  as  his  reason  the  misap- 
propriation of  the  80/.  towards  payment  of  his  salary,  out  of  the 
1002.  remitted  on  the  5th  of  August,  expressly  for  business 
purposes. 
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On  the  part  of  the  defendant,  it  was  insiBted  that  the  plea       Smith 
justifying  the  dismissal  was  f uUy  sustained  by  the  evidence ;  for,    thompsoh 
that,  to  warrant  the  defendant  in  patting  an  end  to  the  contract,        L  51  ] 
it  was  enough  to  show  that  the  plaintiff  had  been  guilty  of  a  wilful 
disobedience  of  a  lawful  command ;  and  that  it  was  not  necessary 
to  show  that  there  had  been  any  fraudulent  conduct,  any  moral 
obliquity,  pecuniary  or  otherwise.     Callo  v.   Brouncker   (i)  and 
Turner  v.  Mason  (2)  were  referred  to. 

The  learned  Judge  left  it  to  the  jury,  in  the  terms  of  the  seventh 
plea,  to  say,  whether  the  plaintiff  had  been  guilty  of  any  wrongful 
or  improper  misappropriation  of  moneys  entrusted  to  him  by  the 
defendant,  or  of  any  wrongful  or  improper  disobedience  of  orders 
with  regard  to  the  disposal  of  the  money :  telling  them,  that,  if 
they  should  affirm  either  of  those  propositions,  they  must  find  for 
the  defendant ;  otherwise,  for  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
185/.  12«.  6d,,  being  twelve  months'  salary,  and  twelve  months' 
share  of  profits. 

Murphy^  Serjt.,  in  the  course  of  the  same  Term,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  grounds  of  misdirection,  that  the 
damages  were  excessive,  that  the  computation  of  damages  had 
proceeded  upon  an  erroneous  principle,  and  that  the  verdict  was 
against  the  evidence. 

ByleSf  Serjt.,  and  E.  JameSf  now  showed  cause : 

There  clearly  was  no  misdirection  in  this  case.  Salary  was  due 
to  the  plaintiff ;  his  employer  knew  it,  and  had  been  urged  to  pay 
it.  He  remits  money  to  his  clerk,  with  a  general  intimation  that 
it  is  remitted  for  *  "  business  purposes : "  and  it  was  for  the  jury  [  •52  ] 
to  say  whether  the  plaintiff  was  not  justified  in  thinking  that  he 
was  obeying  that  direction  when  he  appropriated  a  portion  of  it 
in  discharge  of  salary. 

(Wilde,  Ch.  J. :  It  must  be  borne  in  mind  that  there  had 
previously  been  a  complaint  of  a  similar  appropriation.) 

The  whole  matter  was  before  the  jury. 

(Maulb,  J. :  Did  it  appear  that  the  employer  had  sustained  any 
injury  or  inconvenience  from  the  plaintiff's  mode  of  dealing  with 

(1)  4  Car.  &  P.  518.  (2)  69  B.  R.  670  (14  M.  &  W.  112). 
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Smith       the  money  ?    Was  anything  left  unpaid  in  consequence,  that  was 
Thompson,    pressing?) 

There  was  no  evidence  that  there  was.  The  matter  was  properly 
submitted  to  the  jury :  and  there  is  no  pretence  for  quarrelling  with 
the  way  in  which  they  have  dealt  with  it. 

(Crbsswbll,  J. :  It  was  for  the  jury  to  say  whether  or  not  there 
was  a  wilful  misappropriation  of  the  money ;  and  for  the  Judge  to 
say  whether  such  a  misappropriation,  when  proved,  would  justify 
the  plaintiff's  discharge.) 

Mui-phy,  Serjt.,  and  Pitt  Taylor,  in  support  of  the  rule: 

The  principle  of  law  which  governs  cases  of  this  description,  is 
well  laid  down  by  Parkb,  B.,  in  Callo  v.  Brouncker  (i),  where  that 
learned  Judge  ruled,  that,  to  justify  a  master  in  dismissing  a  yearly 
servant  before  the  expiration  of  the  year,  there  must  be,  on  the 
part  of  the  servant,  either  moral  misconduct,  pecuniary  or  other- 
wise, wilful  disobedience,  or  habitual  neglect.     That  doctrine  is 

[  64  ]  confirmed  by  Turner  v.  Mason  (2).  *  *  Here,  the  learned  Judge, 
in  effect,  told  the  jury  that  the  language  of  the  seventh  plea  required 

[  *55  ]  the  defendant  to  make  out  that  the  act  complained  *of,  was  an  act 
of  moral  turpitude.  That  clearly  was  wrong :  he  should  have  told 
them,  in  accordance  with  the  authorities  above  cited,  that  the 
mere  disobedience  of  a  lawful  order  was  a  justification  for  the 
dismissal. 

(Maule,  J. :  I  do  not  so  clearly  see  that  the  Judge  ought  to  have 
done  as  suggested.  You  admit,  that,  to  justify  his  dismissal,  it  was 
necessary  to  show  that  the  plaintiff  intended  to  disobey  a  lawful 
command  of  his  master.) 

The  learned  Judge  should  have  told  the  jury,  that,  to  sustain  the 
plea,  it  was  not  necessary  that  the  conduct  of  the  plaintiff  should 
have  been  morally  wrong :  and  he  altogether  omitted  to  call  the 
attention  of  the  jury  to  that  part  of  the  plea  which  charged  wilful 
disobedience  of  orders.  What  did  the  jury  understand  by 
"  wrongful  and  improper  "  ?  In  their  minds,  it  could  refer  to  no 
other  than  moral  delinquency.  The  summing  up  mixes  up  two 
matters  which  were  in  their  nature  essentially  distinct,  the  one,  a 

(1)  4  Car.  &  P.  618.  (2)  69  fi.  B.  670  (U  M.  &  W.  112). 
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wrongful  misappropriation  of  the  money,  the  other,  a  wilful  dis-  Smith 
obedience  of  orders  :  the  former,  being  a  moral  offence,  amounting  Thompson 
to  embezzlement ;  the  latter,  though  equally  a  ground  for  dismissal, 
scarcely  amounting  to  a  breach  of  morality :  Spain  v.  Arnott.  It 
was  the  duty  of  the  Judge  to  take  upon  himself  the  construction  of 
the  correspondence,  and  to  say  what  was  meant  and  understood  by 
the  parties  by  the  words  **  for  business  purposes."  He  ought  not 
to  have  left  that  to  the  jury.  The  rule  upon  this  subject  is  thus 
laid  down  by  Parke,  B.,  in  Neilson  v.  Harford  (i) :  "  The  construc- 
tion of  all  written  instruments  belongs  to  the  Court  alone,  whose 
duty  it  is  to  construe  all  such  instruments,  as  soon  as  the  true 
meaning  of  the  words  in  which  they  are  couched,  and  the  surround- 
ing circumstances,  if  any,  have  been  ascertained  as  facts  by  the 
jury :  and  it  is  *the  duty  of  the  jury  to  take  the  construction  from  [  '^e  ] 
the  Court,  either  absolutely,  if  there  be  no  words  to  be  construed  as 
words  of  art,  or  phrases  used  in  commerce,  and  no  surrounding 
circumstances  to  be  ascertained ;  or  conditionally,  when  those  words 
or  circumstances  are  necessarily  referred  to  them.  Unless  this 
were  so,  there  would  be  no  certainty  in  the  law ;  for,  a  misconstruc- 
tion by  the  Court  is  the  proper  subject,  by  means  of  a  bill  of  excep- 
tions, of  redress  in  a  court  of  error  ;  but  a  misconstruction  by  the 
jury  cannot  be  set  right  at  all  effectually." 

It  was  further  contended  that  the  damages  were  excessive,  and 
that  the  verdict  was  not  warranted  by  the  evidence. 

WiLDB,  Ch.  J. : 

This  is  a  rule  by  which  the  defendant  seeks  to  set  aside  the  verdict 
found  for  the  plaintiff,  and  to  have  a  new  trial,  first,  on  the  ground 
of  misdirection  ;  secondly,  that  the  verdict  was  against  the  evidence; 
thirdly,  that  the  damages  were  excessive,  and  were  estimated  upon 
an  erroneous  principle. 

1.  The  misdirection  is  charged  in  two  respects;  first,  that  the 
learned  Judge  improperly  left  to  the  jury  the  construction  of  certain 
letters,  ivhereas  he  ought  himself  to  have  interpreted  them,  and 
told  the  jury  their  effect ;  secondly,  that  he  presented  the  wrong 
question  to  the  jury  upon  the  issue  raised  on  the  seventh  plea.  It 
does  not  appear  to  me  that  the  present  case  is  at  all  affected  by  the 
authorities  which  have  been  referred  to.  There  is  no  question  here 
whether  a  servant  may  with  impunity  disobey  the  lawful  orders  of 
his  master  :  the  question  is  simply  one  of  fact,  whether  the  plaintiff 
(1)  8  M.  &  W.  806,  823. 
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Smith       did,  in  the  terms  of  the  seventh  plea,  wilfully  disobey  his  employer's 

Thompsov.    lawful  orders.     The  plea  in  substance  charges  the  plaintiff  with 

having,  in  disobedience  of  his  employer's  orders,  wrongfully  and 

[  •57  ]  improperly  misappropriated  *in  discharge  of  salary  alleged  to  be 
due  to  himself,  moneys  which  had  been  specifically  remitted  to  him 
for  other  purposes.  In  the  course  of  the  cause,  it  had  been  con- 
tended on  the  part  of  the  plaintiff  that  the  evidence  did  not  sustain 
the  plea,  for  that  the  reasonable  construction  of  the  plaintiff's  orders 
warranted  the  appropriation  of  the  money  that  was  made  by  the 
plaintiff.  On  the  other  hand,  it  was  insisted,  for  the  defendant, 
that  the  directions  given  to  the  plaintiff  with  regard  to  the  applica- 
tion of  the  remittance,  were  bo  plain  and  distinct,  that  a  departure 
from  them  must  of  necessity  amount  to  wilful  disobedience.  Such 
were  the  views  presented  by  the  counsel  on  the  one  side  and  on  the 
other;  each  urging  that  which  he  conceived  best  calculated  to 
advance  the  interests  of  his  client.  Now,  undoubtedly,  there  may 
be  cases  where  it  is  the  duty  of  the  Judge  to  present  the  points  to 
the  jury  under  an  aspect  different  from  that  assumed  by  the 
counsel :  but,  ordinarily,  I  apprehend  he  does  right  in  putting  the 
case  as  the  parties  themselves  have  put  it.  Here,  the  learned  Judge 
did  so.  He  told  the  jury  to  look  at  the  letter  of  the  6th  of  August, 
and  to  say  whether,  regard  being  had  to  all  the  circumstances,  and 
the  nature  of  the  dealings  between  the  parties,  the  "  business  pur- 
poses "  to  which  the  plaintiff  was  directed  to  apply  the  10(M.,  were 
necessarily  such  as  to  exclude  the  salary  due  to  the  plaintiff.  It  is 
clear  that  the  letter  itself  would  not  enable  any  one  to  determine 
that.  Nobody  would  doubt  that  such  an  expression  would  warrant 
the  application  of  the  money  to  the  payment  of  any  charge  on  the 
business.  In  ascertaining  the  net  profits  of  a  business,  the  salary 
of  a  clerk  necessarily  forms  an  item  in  the  sum  deducted  as  expenses 
of  the  business.  It  is  the  defendant,  therefore,  who  in  this  case 
requires  you  to  look  dehois  the  letter,  for  the  purpose  of  ascertain- 

[  *58  ]  ing  the  true  meaning  of  his  directions :  he  insists,  that,  as  *  between 
himself  and  the  plaintiff,  and  with  reference  to  the  course  of  dealing 
between  them,  the  words  ''for  business  purposes"  have  a  more 
limited  and  restricted  meaning,  and  were  meant  to  exclude  salary. 
The  case  is,  therefore,  taken  out  of  the  ordinary  rule,  that  the  con- 
struction of  written  documents  is  for  the  Court,  and  not  for  the 
jury.  The  question  was,  what  was  the  plaintiff  warranted  in 
understanding  to  be  the  meaning  of  that  letter  :  and,  how  was  that 
to  be  determined,  but  by  looking  at  the  letter,  in  connection  with 
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all  the  surrounding  circumstances  ?  The  learned  Judge,  in  effect,  Smith 
left  it  to  the  jury  to  say  whether  the  construction  put  upon  the  Thompson. 
letter  by  the  plaintiff,  was  justified  by  its  language ;  or  whether,  as 
the  defendant  contended,  the  language  was  so  plain  and  unam- 
biguous that  the  plaintiff  must  be  taken  to  have  been  guilty  of  a 
wilful  disobedience  of  orders.  I  apprehend  that  was  the  proper 
question  to  leave  to  the  jury.  It  has  been  urged  that  the  learned 
Judge  erred  in  leaving  it  to  the  jury  to  say,  whether  the  application 
of  the  funds  intrusted  to  the  plaintiff  was  wrongful  and  improper, 
in  such  a  way  as  to  induce  the  jury  to  suppose,  that,  to  support  the 
plea,  there  must  of  necessity  be  some  moral  delinquency  in  the 
plaintiff.  I  do  not,  however,  so  understand  the  direction.  Taking 
the  whole  of  it  together,  and  construing  it  in  a  fair  spirit,  coupled 
with  the  arguments  that  had  been  urged  by  counsel  before  the 
jury,  they  could  not  possibly  have  been  misled  by  it.  It  is  to  be 
observed  that  there  is  no  plea  alleging  simply  a  disobedience  of 
lawful  orders:  the  charge  is  of  a  wrongful  and  improper  dis- 
obedience of  orders :  the  question  left  to  the  jury,  was,  whether  the 
disobedience  was  wrongful,  in  the  sense  of  being  intentional.  For 
these  reasons,  I  think  the  first  ground  of  the  motion  fails. 

2.  The  next  ground  is,  that  the  verdict  was  against  evidence.  In 
answer  to  this,  it  is  enough  to  say  that  ^there  was  evidence  on  both  [  *^^  ] 
sides,  that  the  whole  was  fairly  submitted  to  the  jury,  and  that  the 
learned  Judge  does  not  report  to  us  that  he  was  dissatisfied  with  the 
verdict;  and,  although  I  am  free  to  confess  that  I  should  have 
come  to  a  different  conclusion  had  I  been  upon  the  jury,  I  cannot 
say  that  the  verdict  is  so  entirely  wrong  as  to  justify  me  in  saying 
that  the  matter  ought  to  undergo  another  investigation. 

8.  With  respect  to  the  amount  of  damages,  I  cannot  discover  any 
erroneous  computation  of  figures.  It  was  for  the  jury  to  say  what 
amount  of  compensation  the  plaintiff  was  entitled  to  for  the  defen- 
dant's breach  of  contract.  Upon  this  point  also  I  am  of  opinion 
that  the  defendant  has  failed  to  establish  any  ground  for  making 
the  rule  absolute. 

Maule,  J.: 

I  also  think  this  rule  should  be  discharged.  The  alleged  mis- 
direction is  two-fold.  In  the  first  place,  it  is  said  that  the  Judge 
improperly  left  to  the  jury  the  construction  of  a  written  document, 
viz.,  a  letter  addressed  by  the  defendant  to  the  plaintiff,  his  clerk, 
whereby  he  directed  him  to  apply  a  sum  of  1002.  remitted  to  him 
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Smith  therein  **  for  business  purposes."  I  agree,  that,  generally  speaking, 
Thompson,  tbe  construction  of  a  written  contract  is  for  the  Court :  but,  when  it 
is  shown  by  extrinsic  evidence,  that  the  terms  of  the  contract  are 
ambiguous,  evidence  is  admissible  to  explain  the  ambiguity,  and  to 
show  what  the  parties  really  meant.  That  is  one  of  Lord  Bacon's 
maxims.  Where  there  is  an  election  between  two  meanings,  it  is 
properly  a  question  for  the  jury.  So,  if  a  man  devise  land  to  his 
*'  cousin  John,"  and  it  appears  that  he  has  two  cousins  named 
John,  extrinsic  evidence  is  admissible  to  show  to  which  of  them  he 
meant  the  land  to  go.  If  the  letter  of  the  5th  of  August  is  to  be 
construed  by  what  appears  within  the  four  corners  of  it,  the  direc- 

[  ♦60  ]  tion  to  *apply  the  money  remitted  to  **  business  purposes,"  clearly 
would  not  exclude  the  application  of  a  portion  of  it  to  the  payment  of 
the  clerk's  salary.  But  I  agree  that  it  was  competent  to  the  defen- 
dant to  show  by  extrinsic  evidence,  what  orders  had  been  previously 
given.  I  think  the  defendant  was  quite  right  in  saying  that  '*  busi- 
ness  purposes  "  might  bear  a  restricted  sense,  and  mean  business 
purposes  exclusive  of  clerk's  salary.  That  duplicity  of  sense  is  the 
very  foundation  of  the  defendant's  view  of  the  case.  The  ambiguity, 
being  introduced  by  extrinsic  evidence,  may  be  explained  by 
evidence.  The  letter  of  the  5th  of  August  was  in  answer  to  two 
very  pressing  applications  for  money,  one  of  them  describing  the 
purposes  for  which  it  was  required, — amongst  others,  the  identical 
sum  in  question,  80Z.,  for  salary  due  to  the  plaintiff:  and  I  am  very 
far  from  saying  that  the  plaintiff  was  wrong  in  concluding  that  he 
might  fairly  apply  a  portion  of  the  remittance  in  discharge  of  his 
own  claim.  The  general  replication  de  injund  puts  in  issue  each  of 
the  several  matters  that  are  materially  alleged  in  the  seventh  plea. 
The  only  material  matter  in  the  plea,  that  has  been  relied  on  as  a 
defence  to  the  action,  is,  that  the  plaintiff,  in  the  course  of  his 
service  and  employment,  as  such  clerk  of  the  defendant,  wrongfully, 
improperly,  and  wilfully  made  divers  wrongful  and  improper  pay- 
ments with  moneys  of  the  defendant,  and  then  also  appropriated  to 
his  own  use  divers  sums  of  money  belonging  to  the  defendant, 
amounting  to  a  large  sum,  to  wit,  100/.,  which  said  several  sums  of 
money  were  received  by  the  plaintiff  from  the  defendant  for  and  on 
account  of  the  defendant,  and  which  several  sums  of  money  the 
defendant  then  ordered  the  plaintiff  to  use  in  the  carrying  on  of  the 
business  of  the  defendant,  but  which  said  moneys  the  plaintiff 
neglected  and  refused  to  use  in  manner  and  for  the  purpose  above 

[  *^^  ]       mentioned,   *and   wrongfully  and  improperly  misappropriated  in 


VOL.  Lxxix.]  1849.     C.  P.     8  C.  B.  61—62.  41 3 

discharge  of  salary  or  wages  alleged  to  be  due  from  the  defendant  Smith 
to  him  the  plaintiflf.  Suppose,  instead  of  that  being  put  in  issue  by  Thompson. 
de  wjurid,  the  allegation  had  been  traversed  in  terms,  there  can  be 
no  doubt  that  it  would  have  been  the  duty  of  the  Judge  to  leave  the 
issue  in  those  very  terms  to  the  jury.  It  was  necessary  to  leave  it 
to  the  jury  to  say  whether  the  conduct  of  the  plaintiff  had  been 
wrongful  and  improper ;  and  it  was  necessary  also  to  explain  to 
them  the  sense  in  which  those  expressions  were  used :  and  I  think 
the  jury  might  most  correctly  and  properly  come  to  the  conclusion 
that  they  involved  a  charge  of  something  more  than  mere  disobe- 
dience of  orders.  On  the  part  of  the  defendant,  it  had  been  insisted 
the  plaintiff 's  appropriation  of  the  money  was  wrongful  and  im- 
proper, inasmuch  as  it  was  a  wilful  disobedience  of  the  injunctions 
given  to  him  by  the  letter.  The  plaintiff,  on  the  other  hand, 
contended  that  the  direction  in  the  letter  was  not  such  that  he  was 
bound  to  understand  it  in  the  sense  insisted  on  by  the  defendant, 
viz.  as  excluding  the  application  of  any  portion  of  the  money  in 
discharge  of  his  own  salary.  The  wrong  and  impropriety,  there- 
fore, were  left  to  the  jury  precisely  in  the  sense  in  which  they  were 
understood  by  the  parties:  and  it  seems  to  me  that  the  proper 
instruction  was  given  to  them,  to  guide  them  to  a  proper  considera- 
tion and  a  right  conclusion  of  the  true  question  at  issue.  I  therefore 
think  the  first  and  main  ground  upon  which  this  rule  was  obtained, 
is  answered. 

2.  As  to  the  verdict  being  against  evidence,  I  feel  even  more 
difiSculty  than  the  Lord  Chief  Justice  feels ;  for,  I  am  unable  to 
see  that  the  conclusion  the  jury  came  to  was  wrong. 

8.  I  also  think  there  is  no  ground  for  saying  that  *the  damages        [  *62  ] 
were  miscomputed.    It  must  be  borne  in  mind  that  embezzlement 
was  imputed  to  the  plaintiff. 

Cresswell,  J. : 

I  also  am  of  opinion  that  the  rule  in  this  case  should  be  discharged. 
It  appears  to  me  that  the  learned  Judge  did  not,  as  it  is  suggested 
he  did,  leave  to  the  jury  the  construction  of  the  letter  of  the  5th  of 
August,  treating  it  as  a  written  instrument.  There  was  a  latent 
ambiguity  in  the  letter,  which  was  shown  by  extrinsic  evidence, 
and  which  it  was  therefore  competent  to  explain  by  evidence.  The 
learned  Judge  appears  to  have  left  it  to  the  jury  to  say  what  was 
the  sense  in  which  the  parties  had  used  the  expression  '^  for  business 
purposes,"  in  that  letter, — pointing  their  attention  to  the  arguments 
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Smith  that  had  been  urged  on  the  one  side  and  on  the  other.  The  defen- 
Thompsok.  dant*8  counsel  had  insisted  that  the  plaintiff  was  bound  to  understand 
the  expression  as  excluding  the  application  of  any  portion  of  the 
remittance  to  the  payment  of  arrears  of  salary:  the  plaintiff's 
counsel,  on  the  other  hand,  insisted  that  payment  of  salary  was 
fairly  and  legitimately  a  business  purpose.  My  brother  Murphy, 
when  he  moved  for  the  rule,  seems  to  have  understood  the  learned 
Judge  to  have  told  the  jury,  that,  to  satisfy  the  words  ''wrongfully, 
improperly,  and  wilfully,"  it  was  necessary  that  the  plaintiff  should 
have  been  guilty  of  an  act  of  moral  turpitude ;  whereas,  he  insisted, 
the  dismissal  was  justified,  if  the  plaintiff  had  been  guilty  of  any 
wilful  disobedience  of  a  lawful  order.  Now,  the  word  **  wilful "  does 
not  occur  in  that  part  of  the  seventh  plea ;  neither  does  it  in  the 
note  of  my  brother  Williams  of  the  way  in  which  he  left  the 
question :  and  I  have  looked  through  the  short-hand  notes  of  the 
summing  up,  and  I  do  not  find  the  word  used  even  there.  The 
plea  states  that  the  plaintiff  refused  to  obey  an  order  of  the  defen- 

[  *68  dant  to  the  plaintiff  to  dispose  of  certain  moneys  given  by  *him  to 
the  plaintiff  for  and  on  account  of  the  business  of  the  defendant, 
but  which  moneys  the  plaintiff  wrongfully  and  improperly  mis- 
appropriated in  discharge  of  salary  alleged  to  be  due  to  the  plaintiff. 
The  substance  of  the  issue  was,  whether  the  plaintiff  wilfully  disobeyed 
orders  in  that  respect.  The  words  must  be  taken  to  have  been  used 
in  the  same  sense  in  the  summing  up  as  in  the  plea.  I  therefore 
think  the  direction  was  right. 

Upon  the  other  points,  I  concur  with  the  Lord  Ghibf  Justice  and 
my  brother  Maule. 


V.  Williams,  J.,  concurred. 


Rule  discharged. 


1849.  LLOYD  V.  HARRIS. 

'^•^^''  (8  C.  B.  63—75;  S.  C.  7  Dowl.  &  L.  118.) 

[  ^3  ]  To  constitute  a  proper  service  of  an  award,  a  copy  must  be  delivered  to 

the  party,  and  the  original  must,  at  the  same  time,  be  shown  to  him. 

Where  the  copy  was  personally  delivered  to  the  party  on  the  2l8t  of 
October,  and  a  demand  of  performance  made  on  the  23rd,  the  original  being 
then  for  the  first  time  shown :  Held,  that  this  was  not  such  a  service  as  to 
form  the  foundation  either  of  an  attachment  or  of  a  rule  under  the  Judgments 
Act,  1838  (1  &  2  Vict.  c.  110),  s.  18. 

In  this  case  a  verdict  was  taken  for  the  plaintiff,  by  consent, 
damages  600Z.,  subject  to  the  award  of  a  barrister,  to  whom  were 
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referred  the  cause  and  all  matters  in  difference  between  the  parties ;       Llotd 
and  the  order  contained  a  direction  '*  that  the  contract  of  purchase      haubis. 
between  the  parties  be  completed  forthwith,  and  the  purchase- 
money  be  brought  into  Court  to  abide  the  event  of  the  arbitration;" 
the  costs  of  the  cause  to  abide  the  event  of  the  award,  and  the  costs 
of  the  reference  to  be  in  the  arbitrator's  discretion. 

On  the  10th  of  June,  1848,  the  following  order  was  made  by 
CoLTMAN,  J. :  **  Upon  hearing  the  attorneys  *or  agents  for  the  [  'c*  1 
plaintiff,  and  the  defendant  in  person,  and  by  consent,  I  do  order, 
that,  notwithstanding  the  terms  in  the  order  of  Nisi  Prius  of  the 
29th  of  February,  1848,  that  the  contract  of  purchase  between  the 
parties  be  completed  forthwith,  and  the  purchase-money  be  brought 
into  Court  to  abide  the  event  of  this  arbitration,  the  arbitrator  shall 
have  power  and  authority  to  direct  what  shall  and  ought  to  be  done 
by  either  party  as  to  carrying  out  the  said  contract  of  purchase  of 
leasehold  property  at  Hayes,  referred  to  in  the  said  original  order, 
and  as  to  the  purchase-money  for  the  same  being  brought  into 
Court,  either  wholly  or  in  part;  and  the  arbitrator  shall  have 
power,  in  every  respect,  to  award  and  direct  what  shall  be  done 
between  the  parties,  relating  to  the  matters  referred  to  him,  except 
that  the  costs  of  the  cause  shall  abide  the  event,  as  provided  for  in 
the  said  original  order." 

The  arbitrator  made  his  award  on  the  30th  of  September,  1848. 
After  reciting  the  order  of  Nisi  Prius,  and  the  order  of  Coltmam,  J., 
of  the  10th  of  June,  1848,  the  award  proceeded  as  follows :  **  And 
whereas  a  certain  other  action  was  commenced  on  the  8th  of 
January  now  last  past,  in  the  said  Court  of  Common  Pleas,  in  which 
the  said  H.  6.  Harris  was  the  plaintiff,  and  the  said  John  Lloyd 
was  the  defendant,  and  certain  issues  were,  on  or  about  the  8th  of 
February  now  last  past,  joined  therein  between  the  said  parties : 
And  whereas  a  certain  agreement  was  entered  into  on  the  16th  of 
October,  1847,  between  the  said  John  Lloyd  of  the  one  part,  and 
the  said  H.  G.  Harris  of  the  other  part,  in  the  words  following, 
that  is  to  say,  'The  said  John  Lloyd  agrees  to  purchase  at  the  price 
to  be  fixed  as  hereinafter  mentioned,  and  the  said  H.  6.  Harris  to 
sell  to  him  (subject  to  the  mortgage  of  7002.  now  charged  thereon 
in  favour  of  P.  C.  J.  Smith),  all  those  two  leasehold  messuages  or 
dwelling-houses,  situate  at  Hayes,  *in  the  county  of  Middlesex,  and  [  *65  ] 
known  as  Alpha  Villas ;  and  also  that  piece  of  leasehold  meadow 
land  adjoining  the  said  two  messuages,  containing  three  acres  and 
three  quarters,  or  thereabouts;    and  it  is  agreed  that  the  said 
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Llotd  premises  shall  be  forthwith  valued  by  a  competent  surveyor,  to  be 
HABBI8.  ^^ei  upon  by  the  said  parties,  and  that  his  valuation  shall  be  the 
price  (subject  to  reduction  by  the  amount  of  the  said  mortgage)  to 
be  paid  and  received  by  the  said  parties  respectively,  as  the  purchase- 
money  of  the  said  premises;  the  said  purchase  to  be  completed  with 
all  convenient  speed  after  such  valuation ;  and  the  said  H.  6.  Harris 
is  to  take,  in  part  payment  of  the  said  purchase-money,  warrants 
for  three  pipes  of  port  wine,  and  for  seven  butts  of  sherry,  clear  of 
all  charges  (duty  excepted),  at  prices  to  be  respectively  fixed  by  a 
competent  wine-broker  to  be  selected  by  the  said  parties;  the  expense 
of  both  the  said  valuations  to  be  borne  by  the  said  parties  equally, 
and  the  expenses  of  the  perfecting  of  Mr.  Harris's  title,  and  of  this 
agreement,  and  conveyance,  to  be  borne  by  the  said  parties  in  the 
following  proportions — two  thirds  to  be  paid  by  the  said  John  Lloyd, 
and  the  remaining  one  third  by  the  said  H.  G.  Harris : '  And 
whereas  the  said  premises  were  valued  by  a  competent  surveyor, 
in  pursuance  of  the  said  agreement,  at  the  sum  of  1,575/. :  And 
whereas  the  said  parties  have,  in  the  course  of  the  said  arbitration 
before  me,  dispensed  with  the  stipulation  that  part  of  the  said 
purchase-money  should  consist  of  certain  wine- warrants,  and  have 
agreed,  in  consideration  thereof,  that  the  value  of  the  said  premises 
should  be  considered  and  taken  to  be  1,527/.,  instead  of  the  above- 
mentioned  sum  of  1,575/. :  And  whereas  a  certain  other  agreement 
was  also  entered  into  on  the  said  15th  of  October,  1847,  between 
the  said  John  Lloyd,  of  the  one  part,  and  the  said  H.  G.  Harris, 
of  the  other  part,  by  which  agreement,  &c.  &c. :  And  whereas,  by 

[  •66  ]  indenture  bearing  date  *the  27th  of  September,  1845,  a  term  of 
twenty-one  years  was  granted  by  one  Thomas  Pitts  to  the  said 
H.  G.  Harris,  in  certain  premises  situate  at  Ghiswick,  in  the  county 
of  Middlesex ;  and  whereas  the  said  indenture  was  deposited  by  the 
said  H.  G.  Harris  with  the  said  John  Lloyd,  some  time  in  the  year 
1847,  as  a  collateral  security  for  a  certain  loan  of  money;  and 
whereas  the  said  indenture  cannot  now  be  found,  and  it  is  uncertain 
whether  the  same  is  wholly  lost  or  not:  And  whereas  there  are 
certain  other  matters  in  difference  between  the  said  parties,  which 
were  brought  under  my  consideration,  but  which  it  is  not  necessary 
to  particularise:  Now,  I,  the  said  arbitrator,  &c.,  do  make  and 
publish  this  my  award  in  writing  of  and  concerning  the  premises, 
that  is  to  say,  I  do  award  and  direct,  with  respect  to  the  first- 
mentioned  action,  in  which  the  said  John  Lloyd  was  plaintiff,  and 
the  said  H.  G.  Harris  defendant,  that  the  verdict  entered  for  the 
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plaintiffi  damages  500Z.,  be  set  aside,  and  that,  instead  thereof,  a       Lloyd 

verdict  be  entered  for  the  plaintiff  upon  the  issues  raised  by  the      habuis. 

first,  second,   third,   fourth,   sixth,   seventh,  tenth,  eleventh,  and 

thirteenth  pleas,  and  so  much  of  the  twelfth  plea  (non  assumpsit) 

as  is  pleaded  to  the  fourth  count  of  the  declaration  in  the  said 

cause,  and  for  the  defendant  on  the  issues  raised  by  the  fifth, 

eighth,  ninth,  and  fourteenth  pleas,  and  so  much  of  the  twelfth 

plea  as  is  pleaded  to  the  fifth  and  sixth  counts  of  the  declaration  s 

With  respect  to  the  action  secondly  above  mentioned,  in  which  the 

said  H.  0.  Harris  was  plaintiff,  and  the  said  John  Lloyd  was 

defendant,  I  do  find  and  award  for  the  plaintiff  on  the  issues  raised 

by  the  first  and  second  pleas,  and  for  the  defendant  on  the  issue 

raised  by  the  third  plea ;  and  I  do  award  and  direct  that  each  party 

shall  bear  and  sustain  his  own  costs  of  and  concerning  the  said 

action:  With  respect  to  the  agreement  of  the  *16th  of  October,       [  *67  J 

1847,  first  above  mentioned,  I  award  and  direct  that  the  said  John 

Lloyd  shall  pay  to  the  said  H.  G,  Harris,  on  the  28rd  of  October 

next,  the  sum  of  785Z.  as  the  price  and  value  of  all  the  interest  of 

the  said  H.  G.  Harris  in  the  property  at  Hayes,  and  that  a  conveyance 

of  all  such  interest,  shall  be  prepared  by  the  said  John  Lloyd,  and 

executed  by  the  said  H.  G.  Harris  at  the  time  of  the  payment  by  the 

said  John  Lloyd  of  the  said  sum  of  785/. ;  and  I  further  award  and 

direct,  that  the  expenses,  if  any,  of  perfecting  the  title  of  the  said 

H.  G.  Harris,  and  the  expenses  of  the  said  agreement  of  purchase,  and 

of  and  concerning  and  in  any  way  relating  to  the  conveyance  above 

directed,  shall  be  taxed  and  ascertained  by  one  of  the  taxing  Masters 

in  Chancery,  and  that,  after  such  taxation,  the  amount  of  costs  in 

relation  hereto,  of  each  solicitor  for  the  said  parties  respectively, 

shall  be  added  together,  and  make  a  gross  sum,  and  that  two  thirds 

of  such  gross  sum  shall  be  paid,  borne,  and  sustained  by  the  said 

John  Lloyd,  and  the  remaining  one  third  by  the  said  H.  G.  Harris:" 

(The  award  then  provided  for  payment  of  arrears  of  interest  on  the 

mortgage  referred  to  in  the  agreement  of  the  15th  of  October,  1847, 

and  of  the  expenses  of  4he  surveyor's  valuation :   it  then  proceeded 

as  follows:)  ''With  respect  to  the  indenture  bearing  date  the  27th 

of  September,  1845,  for  a  term  of  years  in  certain  premises  at 

Chiswick  aforesaid,  I  do  find  and  assess  the  value  of  such  inden- 

ture  to  the  said  H.  G.  Harris  at  the  sum  of   8601.  ;    and  I  do 

award  and  direct  that  the  said  John  Lloyd  shall  pay  that  sum  to 

the  said  H.  G.  Harris  on  the  28rd  of  January,  1849,  unless  in  the 

meantime  he  can  obtain  from  the  said  Thomas  Pitts  a  fresh  or 
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Llotd  duplicate  indenture  granting  to  the  said  H.  G.  Harris  the  same 
Haebis.  ^^^  0^  years  from  the  said  27th  of  September,  1845,  and  containing 
[  •68  ]  in  every  respect  the  same  covenants  as  were  contained  in  ♦the 
said  original  indenture,  in  which  case  he  is  to  deliver  such  fresh 
or  duplicate  indenture  to  the  said  H.  G.  Harris,  and  the  said 
H.  G.  Harris  shall  receive  the  same  in  substitution  for  the  one  now 
supposed  to  be  lost,  and,  on  so  receiving  such  fresh  or  duplicate 
indenture,  the  said  H.  G.  Harris  shall  not  be  entitled  to  receive 
the  said  sum  of  860Z.,  or  any  part  thereof ;  and  I  do  award  and 
direct  that  all  expenses  whatsoever  in  any  manner  relating  to  the 
obtaining  and  executing  of  such  fresh  or  duplicate  indenture,  shall 
be  borne  and  defrayed  by  the  said  John  Lloyd  alone :  And,  with 
respect  to  the  said  second  agreement  of  the  15th  of  October,  1847, 
relating  to  the  carrying  on  of  the  wine  trade,  and  with  respect  to 
all  other  matters  in  difference  between  the  said  parties,  of  every 
kind  soever,  save  and  except  those  hereinbefore  specified,  I  do 
award  and  direct  that  the  said  John  Lloyd  shall  pay  to  the  said 
H.  G.  Harris,  on  the  said  28rd  of  January,  1849,  the  sum  of 
152{.  159. :  And  I  do  award  and  direct,  save  and  except  as  herein* 
before  awarded  and  directed,  that  each  party  shall  bear  and  sustain 
his  own  costs  of  the  said  reference,  but  that  the  costs  of  this  my 
award  shall  be  wholly  borne  and  sustained  by  the  said  John  Lloyd : 
And  I  do  finally  award  and  direct,  that,  after  payment  of  the  several 
sums  hereinbefore  directed  to  be  paid,  and  the  costs  aforesaid,  each 
of  the  said  parties,  if  required  so  to  do,  shall,  at  the  costs  and  charges 
of  the  other  of  them,  execute  to  the  other  of  them,  a  release  of  the 
matters  so  referred  to  me  as  aforesaid.    Li  witness,"  &c. 

Lloyd  was  personally  served  with  a  copy  of  the  award  on  the 
21st  of  October,  1848,  the  original  not  being  at  that  time  shown  to 
him;  and,  on  the  28rd,  the  7852.,  and  771.  168.  6d.  the  costs  of  the 
award,  were  personally  demanded  of  him  by  Harris,  and  notice 
t  *69  ]  given  to  him  that  Harris  was  ready  to  execute  a  conveyance  *of 
the  leasehold  premises  at  Hayes,  mentioned  in  the  agreement  of 
the  15th  of  October,  1847 ;  and  the  original  award  was  then  for  the 
first  time  shown  to  him.  But  the  order  of  reference  and  the  order 
of  GoLTMAN,  J.,  were  not  made  a  rule  of  Court  until  the  6th  of 
November. 

On  the  23rd  of  January,  1849,  Harris  called  at  the  residence, 
and  also  at  the  place  of  business,  of  Lloyd,  for  the  purpose  of 
demanding  the  512Z.  ISs.  directed  to  be  paid  on  that  day,  but  was 
informed  by  a  servant  of  Lloyd  that  he  was  not  in  town.    And,  on 
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the  14th  of  May,  1849,  Lloyd  was  duly  served  with  a  copy  of  the  rule       Lloyd 
of  Court,  and  the  512/.  15«.  was  then  demanded  of  him  personally.         habbis. 

Upon  an  affidavit  of  the  above  facts,  and  also  stating  that  no 
portion  of  the  money  directed  by  the  award  to  be  paid  by  Lloyd, 
or  the  costs  of  the  award,  had  been  received  by  Harris,  or  by  any 
other  person  on  his  behalf,  and  that  no  deed  of  conveyance  of  the 
leasehold  property  at  Hayes  had  been  tendered  to  Harris  for  execu- 
tion, and  that  no  fresh  or  duplicate  lease  of  the  premises  at 
Ghiswick  had  been  offered  to  him, 

Channell,  Serjt.,  on  behalf  of  Harris,  moved  for  a  rule  (under 
the  1  &  2  Vict.  c.  110,  s.  18)  calling  upon  Lloyd  to  show 
cause  why  he  should  not  forthwith  pay  to  Harris  the  several 
sums  directed  by  the  award  to  be  paid  : 

He  submitted,  that,  although  there  might  be  some  difficulty  as  to 
the  785L,  the  award  not  being,  simplxcHer,  for  the  payment  of  that 
sum,  there  could  be  none  as  to  the  two  sums  of  860Z.  and  152{.  15^. 

(Maulb,  J. :  When  the  785Z.  was  demanded,  the  orders  had  not 
been  made  a  rule  of  Court,  therefore  the  party  did  not  go  properly 
armed  to  make  a  demand;   and,  *when  the  two  last-mentioned       [*70] 
sums  were  demanded,  there  was  no  due  service  of  the  award.) 

At  the  time  the  5122.  \58.  was  demanded,  Lloyd  had  been  duly 
served  with  the  award  and  rule  of  Court.  It  is  not  necessary,  in 
order  to  obtain  a  rule  under  this  statute,  that  the  party  to  whom 
the  money  is  directed  to  be  paid,  should  be  strictly  in  a  position  to 
move  for  an  attachment. 

(Wilde,  Ch.  J. :  It  certainly  seems  odd  to  say  that  you  shall  have 
all  the  difficulties  in  the  way  of  obtaining  a  remedy  against  the 
goods,  which  you  had  when  the  remedy  was  sought  against  the 
person  of  the  debtor.) 

A  rule  ni%i  having  been  granted  as  to  the  860Z.  and  152{.  15«.  only, 

Byles^  Serjt.,  now  showed  cause : 

Since  the  case  of  Jones  v.  Williams  (i),  no  doubt,  the  Courts  will 

make  rules  for  the  payment  of  money  under  an  award,  to  enable 

the  party  to  avail  himself  of  the  18th  section  of  the  1  &  2  Vict. 

c.  110,  where  the  award  is  for  the  payment  of  a  specific  sum 

(1)  52  K.  E.  299(11  Ad.  &  El.  175 ;  4  P.  &  D.  217). 

27—2 
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Lloyd  absolutely  and  unconditionally,  and  the  party  has  been  duly  served 
HARBI8.      ^'ith  the  award  and  rule  of  Court.    *    *    The  party  called  upon 

[  71  ]  to  pay,  should  be  served  with  a  copy  of  the  award,  the  original 
being  at  the  same  time  shown  to  him,  when  the  money  is 
demanded  of  him  :  Rex  v.  The  Inhabitants  of  Alntinck{i) ;  Pearson 
V.  ArchboU  (2).    That  was  not  done  here. 

Channell,  Serjt. :  He  had  been  previously  served  with  a  copy 
of  the  award. 

(Maulb,  J. :  That  is  like  serving  a  man  with  a  copy  of  a  writ  on  one 
day,  and  offering  to  show  him  the  original  upon  a  subsequent  day.) 

Channell,  Serjt.,  in  support  of  his  rule  : 
The  doctrine  of  the  Court  of  Queen's  Bench  in  Jones  v.  Williams 
has  since  been  followed  in  numerous  cases.  [He  cited  Doe  v. 
Amey  (8).]  And  the  Courts  have  repeatedly  decided,  that  the 
^^  ]  formalities  required  on  moving  for  an  ^attachment  may,  under 
some  circumstances,  be  dispensed  with  :  Richards  v.  Patterson  (4) ; 
Jordan  v.  Berwick  (5) ;  Doe  d.  Moody  v.  Squire  (6) ;  Hawkins  v. 
Benton {1).  In  Doe  d.  Moody  v.  Squire,  Wightman,  J.,  says:  "An 
attachment  is  in  the  nature  of  a  penalty  against  a  man  for  not 
obeying  that  which  is,  in  effect,  the  order  of  the  Court  :  this  rule, 
however,  is  not  of  the  same  character.  By  this  rule,  it  is  only 
sought  to  give  the  award  the  value  and  effect  of  a  judgment.  It 
may  be  that  an  attachment  will  in  future  be  unnecessary  for 
practical  purposes.  I  think  enough  is  done  in  obtaining  this  rule, 
without  going  through  the  forms  which  were  necessary  in  cases  of 
attachment."  In  Wilson  v.  Foster,  the  main  objection  was,  to  the 
proposed  mode  of  service  of  the  rule,  viz.  by  sticking  it  up  in  the 
office. 

(Crbsswbll,  J. :  In  Bower,  In  re  (8),  it  was  held  that  personal 
knowledge  of  an  award  and  rule  of  Court,  makes  the  party  liable 
to  an  attachment  for  not  performing  the  award,  although  he  has 
not  been  personally  served.) 

(1)  6  B.  &  Aid.  184.  (5)  9^  M.  &  W.  3;  1   DowL  N.  S. 

(2)  63  B.  B.  659  (11  M.  &  W.  108,      271. 

477).  (6)  2  DowL  N.  8.  327. 

(3)  8  M.  &  W.  565 ;  1  DowL  N.  S.  (7)  2  DowL  &  L.  466. 

23.  (8)  26  B.  B.  393  (1  B.  &  C.  264). 

(^)  8  M.  &  W.  313 ;  1  DowL  N.  8.  52. 
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In  AWahams  v.  Taunton^  there  was  no  evidence  that  the  award        Lloyd 
had  come  to  the  party's  knowledge.  Habris 

(Maulb,  J. :  The  service  of  the  copy  and  exhibiting  of  the 
original,  must  be  contemporaneous.  A  man  upon  whom  a  copy 
is  served  is  not  bound  to  keep  it  in  his  pocket  until  the  original 
is  shown  to  him.) 

It  is  enough  if  he  has  substantial  information  as  to  what  is  required 
of  him. 

WiLDB,  Ch.  J. : 

It  is  highly  inexpedient  that  any  uncertainty  should  exist  as  to 
the  practice  upon  applications  of  this  sort :  at  the  same  time,  it  is 
not  easy  to  lay  down  any  general  rule.  Without,  therefore,  *saying  [  *73  j 
how  far  these  rules  are  to  be  considered  analogous  to  motions  for 
attachment,  it  is  enough  to  say  that  there  has  been  a  clear  and 
recognised  mode  of  service  of  an  award,  in  order  to  bring  the  party 
into  contempt  for  not  performing  it,  and  which  is  only  to  be 
departed  from  under  very  special  circumstances,  viz.  by  personally 
delivering  to  him  a  copy  of  the  award,  and  at  the  same  time 
showing  him  the  original.  Here,  a  copy  was  served  at  the  time 
when  a  demand  was  made  in  respect  of  a  subject-matter  totally 
different  from  that  to  which  this  rule  relates.  It  seems  to  me  that 
the  award  has  not  been  well  served,  and  that  there  is  an  entire 
absence  of  circumstances  which  might  dispense  with  regular 
service^    The  rule,  therefore,  cannot  be  made  absolute. 

COLTMAN,  J.: 

I  am  of  the  same  opinion.  It  is  essential  that  there  should  be 
an  intelligible  and  well-understood  rule  upon  this  subject:  and 
there  undoubtedly  is  a  well-established  rule ;  and  that  is,  that,  in 
the  absence  of  special  circumstances  to  dispense  with  it,  there  must 
be  a  personal  service  of  the  award,  by  delivering  a  copy  and 
showing  the  original  at  the  same  tima  That  course  has  not  been 
adopted  here,  and  there  are  no  special  circumstances  to  justify  a 
departure  from  it. 

Maule,  J. : 

This  is  an  application  for  a  rule  of  Court,  in  order  to  enforce 
the  summary  remedy  given  by  the  statute  1  &  2  Vict.  c.  110,  s.  18, 
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Llotd        which  enacts,  amongflt  other  things,  that  all  rules  of  courts  of 

JiABBiB.  common  law,  whereby  any  sum  of  money,  or  any  costs,  charges, 
or  expenses,  shall  be  payable  to  any  person,  shall  have  the  effect 
of  judgments  in  the  superior  courts  of  common  law,  and  the 
persons  to  whom  any  such  moneys,  or  costs,  charges,  or  expenses 

[  *74  J  shall  be  payable,  shall  be  *deemed  judgment-creditors  within  the 
meaning  of  the  Act;  and  all  remedies  thereby  given  to  judg- 
ment-creditors are  in  like  manner  given  to  persons  to  whom  any 
moneys,  or  costs,  charges,  or  expenses  are  by  such  orders  or  rules 
respectively  directed  to  be  paid.  This  practice  was  first  introduced 
by  a  dictum  of  the  Court  of  Queen's  Bench  in  the  case  of  Jones  v. 
WilUnms;  and  it  has  since  been  adopted  by  all  the  Courts,  and 
may  now  be  considered  as  established  (i).  I  think,  however,  that 
this  summary  remedy,  or,  rather,  the  proceeding  that  leads  to  it, 
ought  not  to  be  granted,  unless  the  party  against  whom  the 
application  is  made,  has  knowingly  refused  to  do  something  which 
he  was  bound  by  a  rule  of  Court  to  do.  The  present  rule  calls 
upon  Mr.  Lloyd  to  pay  512/.  15«.,  which  it  is  said  he  has  been 
directed  by  an  award  to  pay.  Now,  I  think  that  both  principle  and 
justice  require  that  a  man  should  not  be  subjected  to  an  order  of 
this  sort,  unless  it  is  made  to  appear  that  he  has  wilfully  refused 
to  do  what  the  award  requires  of  him,  with  full  knowledge,  or 
means  of  knowledge,  of  his  liability  to  do  it :  he  cannot  be  said  to 
have  wilfully  refused  to  perform  the  award,  unless  he  has  had  due 
notice  of  the  award  and  of  the  rule  of  Court,  and  has  been  properly 
called  upon  to  perform  it.  There  is  but  one  known  and  established 
mode  of  giving  notice  of  the  award.  If  this  were  res  Integra^  I 
should  say  the  good  sense  of  the  thing  requires  that  the  party 

[  *ih  ]  should  be  furnished  with  a  copy,  and  at  *the  same  time  be  shown 
the  original.  And  that  is  the  practice  in  all  cases.  In  Rex  v.  The 
Inhabitants  of  Alnwick,  where  the  question  was,  whether  an  order 
of  removal  of  a  pauper  had  been  well  served,  Abbott,  Ch.  J.,  says : 
"  The  service,  in  order  to  be  valid,  must  be  either  by  delivery  of 
the  order  itself,  or  by  leaving  a  copy  of  the  order,  and  at  the  same 
time  producing  the  original."     In  order   to  constitute  a  proper 

(1)  Further  consideration,  however,  conetrued  the  statute  as  merely  intend- 

has  at  length  inclined  this  Court  to  take  ing  to  give  a  new  and  additional  force  to 

a  more  strict,  and  probably  more  cor-  such  rules  and  orders  as  the  Coiuifl  were 

rect,  view  of  the  statute,  and  to  throw  already  in  the  habit  of  granting,  but 

somedoubtuponthis'' established  prac-  not  to  authorise  them  to  make  rides 

tice  " :  for,  in  a  recent  case  of  Ores  wick  which  they  never  thought  of  making 

V.  Harrison,  M.  T.  1850  (Nov.  22),  they  before. 
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demand  of  a  sum  of  money  under  an  award,  the  party  should  Llotd 
be  personally  served  with  a  copy,  and  should  have  an  opportunity  haruis. 
of  satisfying  himself  at  the  time  that  it  is  a  true  copy,  by  com- 
paring it  with  the  original.  Here,  the  copy  was  delivered  on  the 
21st  of  October,  no  offer  being  then  made  to  show  the  original; 
two  days  afterwards,  when  the  money  was  demanded,  the  original 
was  for  the  first  time  produced.  That  clearly  is  not  a  good  service : 
and  this  is  not  a  mere  technical  rule,  but  one  that  is  essential  to 
the  due  administration  of  justice.  I  think  the  party  has  not  had 
that  sort  of  notice  which  is  essential  to  found  a  summary  pro- 
ceeding of  this  nature ;  and  therefore  I  agree  with  the  Lord  Chief 
Justice  that  this  rule  should  be  discharged. 

The  rest  of  the  Court  concurring, 

Rule  discharged^  with  costs. 


GREENE  V.  REECE.  is*^. 

Juns  19. 
(8  C.  B.  88—92.)  

The  26th  eeotion  of  the  Solicitors  Act,  1843,  only  disables  an  uncertificated  L  ^^  ] 

attorney  from  suing  for  fees,  rewards,  or  disbursements  for  any  business, 
matter,  or  thing  done  by  him  as  an  attorney  or  solicitor  in  some  suit  or 
proceeding  in  one  of  the  Courts  mentioned  in  the  Act. 

Assumpsit.  The  declaration  stated  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  4001.,  for  the  work  and 
labour,  care,  diligence,  journeys,  and  attendances  of  the  plaintiff, 
before  then  done,  performed,  and  bestowed  by  the  plaintiff  as  the 
attorney  and  solicitor  of  and  for  the  defendant,  and  otherwise  for 
the  defendant,  on  his  retainer,  and  at  his  request,  and  for  fees  due 
and  of  right  payable  from  the  defendant  to  the  plaintiff  in  respect 
thereof,  and  for  materials  and  necessary  things  by  the  plaintiff 
provided  in  and  about  the  said  work  and  labour,  for  the  defendant, 
and  at  his  request ;  and  for  money  lent,  &c. ;  and  for  money  had 
and  received,  &c. 

There  was  a  second  count,  for  money  found  due  upon  an  account 
stated  (i). 

The  defendant  pleaded,  amongst  other  pleas,  fourthly,  as  to  the 

(1)  The    particulars     of     demand,  paid,  &c.,  the  full  particulars  whereof 

which  were  annexed  to  the  paper-book,  were  contained  in  a  signed  bill  of  costs 

claimed  270/.  0«.  2d,  **for  work  done  delivered  to  the  defendants  on  the  6th 

during  the  years  1847  and  1S4 8,  by  the  of    September,    1848,"  and    67/.    fur 

plaintiff,  as  an  attorney,  solicitor,  and  money  paid  to  the  defendant,  or  at  his 

otherwise,  materials  provided,  money  request. 
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Gbbbre      Bum  of  68{.  8^.  6d.,  parcel  of  the  said  sam  of  400L  in  the  first  count 

Rbeob.  mentioned,  that  the  said  debt  or  sum  of  691.  8s.  6d.,  parcel  &c.,  was 
and  is  composed,  and  consists,  of  certain  fees,  rewards,  and  dis- 
bursements alleged  to  be  due  to  the  plaintiff  for  and  in  respect  of 
business,  matters,  and  things  done  in  England  by  him,  the  plaintiff, 
as  an  attorney  and  solicitor  for  him,  the  defendant,  after  the  passing 

[  *89  ]  of  the  *said  Act  of  Parliament  (i)  relating  to  attorneys  and  solicitors 
practising  in  England  and  Wales ;  that  the  plaintiff  had  not,  at  the 
times  when  the  said  business,  matters,  and  things  were  done  by 
him  as  such  attorney  and  solicitor  as  aforesaid,  or  at  any  or  either 
of  such  times,  obtained  a  stamped  certificate  authorising  him  to 
practise  as  such  attorney  or  solicitor,  which  was  then  in  force ;  and 
that  the  said  business,  matters,  and  things,  and  each  and  every  of 
them,  were  and  was  done  while  the  plaintiff  was  without  such 
certificate  as  last  aforesaid.    Verification. 

To  this  plea,  the  plaintiff  demurred  specially,  assigning  the 
following  causes:  That  it  was  not  alleged  in,  nor  did  it  appear 
from,  the  plea,  that  the  said  business,  matters,  and  things  therein 
mentioned  were  done  by  the  plaintiff  as  an  attorney  or  solicitor  in 
or  relating  to  the  suing,  prosecuting,  defending,  or  carrying  on  of 
any  action  or  suit,  or  other  proceeding  or  proceedings,  in  any  Court 
whatsoever ;  that,  although  the  first  count  related,  not  only  to  the 
work  and  labour,  care,  diligence,  journeys,  and  attendances  of  the 
plaintiff,  done,  performed,  and  bestowed  by  the  plaintiff  as  an 
attorney  and  solicitor,  but  also  to  work  and  labour,  care,  diligence, 
journeys,  and  attendances  done,  performed,  and  bestowed  by  the 
plaintiff  otherwise  than  as  an  attorney  or  solicitor,  the  said  plea 
was  pleaded  generally  as  to  the  sum  of  63Z.  Be.  6ci.,  parcel  of  the 
sum  of  money  in  the  said  first  count  mentioned,  without  any 
limitation  of  the  said  fourth  plea  to  such  of  the  said  work  and 
labour,  care,  diligence,  journeys,  and  attendances  in  the  said  first 
count  mentioned,  as  were  done,  performed,  and  bestowed  by  the 
plaintiff  as  an  attorney  and  solicitor,  and  not  otherwise ;  and  that, 

[  ♦go  ]  although  the  first  count  included  causes  of  action  for  *money  lent 
by  the  plaintiff  to  the  defendant,  and  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff,  as  to  which  causes  of  action 
the  plea  could  be  no  answer,  the  said  plea  was  pleaded  generally  as 
to  the  said  sum  of  63Z.  8«,  6rf.,  parcel  &c.,  without  excepting  or 
excluding  from  the  application  of  the  said  fourth  plea  such  last- 
mentioned  causes  of  action,  &c. 

(1)  6  &  7  Yict.  c.  73,  referre4  to  in  a  prec64ing  ple^. 
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9, 
Beeoe. 

Talfourd,  Serjt.,  in  support  of  the  demurrer  : 
The  main  objection  to  the  plea,  is,  that  it  does  not  show  that  the 
work  and  labour  was  done  by  the  plaintiff  as  attorney  or  solicitor 
in  the  conduct  of  any  proceedmg  at  law  or  in  equity :  it  merely 
alleges  that  the  debt  as  to  which  the  plea  is  pleaded,  consists  of 
fees,  rewards,  and  disbursements  alleged  to  be  due  to  the  plaintiff 
for  and  in  respect  of  business  done  by  him  as  an  attorney  and 
solicitor  for  the  defendant,  after  the  passing  of  the  6  &  7  Vict.  c.  78, 
and  that,  at  the  time  the  said  business  was  so  done,  the  plaintiff 
was  uncertificated.  Tlie  defence  is  founded  upon  the  27th  section  of 
the  statute.  *  *  This  question  has  already  been  before  the  Court 
of  Exchequer  in  a  case  of  Richards  v.  Lord  Suffield  (i),  where  it  was 
held  that  the  26th  ♦section  of  the  6  &  7  Vict.  c.  78  only  disables  an  [  •»!  ] 
uncertificated  attorney  from  suing  for  fees,  rewards,  or  disburse- 
ments for  any  business,  matter,  or  thing  done  by  him  as  an 
attorney  or  solicitor  in  some  suit  or  proceeding  in  one  of  the  Courts 
mentioned  in  the  Act,  and  not  for  business  done  which  had  no 
reference  to  such  suits  or  proceedings.  ♦  *  It  is  impossible  to  [  92  ] 
distinguish  that  case  from  the  present.  A  party  may  be  the 
attorney  of  another,  without  being  an  officer  of  any  Court. 

J.  Brown,  contra,  prayed  leave  to  amend ;  which  was  granted, 
upon  the  usual  terms. 

Rvle  accordingly. 


WORTHINGTON  v.  WABRINGTON  (2). 

(8  0.  B,  134—142;  8.  C.  18  L.  J.  0.  P.  360.) 

A.  entered  into  possession  of  premises  under  an  agreement  withB.,  under 
which  he  was  to  hold  them  as  tenant  for  two  years,  at  the  yearly  rent  of 
dO/.,  with  liberty  to  him  to  make,  at  his  own  expense*  such  alterations  and 
additions  to  the  premises  as  he  might  think  proper,  the  same  being  improve- 
ments, and  A.  to  have  the  option  of  purchasing  the  premises,  at  any  time 
during  the  two  years,  for  600/.,  *'  it  being  understood  between  the  parties 
that  B.  was  possessed  of  the  premises  for  his  own  life  and  the  life  of  C,  and  of 
the  survivor  of  them.'*  It  being,  however,  discovered  that  B.  had  not  the 
precise  ibterest  mentioned  in  the  agreement,  A.  brought  assumpsit  to 

(1)  76  E.  E.  702  (2  Ex.  616).  Q.  B.  304;  Bain  v.  Fothergill  (1874), 

(2)  See  Engd  v.  Fitch  (1868),  L.  R.      L.  R.  7  H.  L,  168,  43  L,  J.  Ex.  268. 
3  a  B.  314,  37  L.  J.  a  B.  145,  in  Ex.      —J.  G.  P. 

Ch.  (1869),  L.  B.  4  Q.  B.  669,  38  L.  J. 
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recover  damages  for  the  breach  of  contract,  and  also  compensation  for  the 
money  expended  by  him  in  improvements : 

Held,  that  he  was  only  entitled  to  recover  the  value  of  the  proposed  lea**, 
and  not  the  value  of  the  improvements. 

This  was  an  action  of  assumpsit.     The  declaration  stated,  that, 
on  the  7th  of  November,  1844,  by  an  agreement  in  writing  of  that 
date,  the  defendant  agreed  to  let,  and  the  plaintiff  then  agreed  to 
take  of  the  defendant,  for  two  years  from  the  9th  of  October,  1844, 
at  the  rent  of  50Z.  a  year,  the  house,  garden,  &c.,  situate  at  Brom- 
borough,  in  the  county  of  Chester,  then  in  the  occupation  of  the 
plaintiff;  and  it  was  agreed  that  the  plaintiff  might,  at  his  own 
expense,  make  such  alterations  and  additions  to  the  premises  as  he 
might  think  proper,  the  same  being  improvements ;  that  the  plaintiff 
should  have  the  right  of  purchasing  the  said  premises  at  the  end 
of,  or  at  any  time  during,  the  said  term  of  two  years,  it  being  then 
understood  by  and  between  the  said  parties  that  the  defendant  was 
possessed  of  the  said  premises  for  his  own  life  and  the  life  of  one 
Mrs.  Manwaring,  and  of  the  survivor  of  them  :  that,  the  agreement 
having  been  so  made  as  aforesaid,  in  consideration  thereof  &c.,  the 
defendant  promised  to  perform  the  agreement;  and  that  he  was 
possessed  of  the  said  premises  for  his  own  life  and  for  the  life  of 
the  said  Mrs.  Manwaring,  and  that  he,  the  defendant,  would,  if  the 
plaintiff  elected  to  purchase,  according  to  the  said  agreement,  make 
and  deduce  to  the  plaintiff  a  good  and  *  valid  title  to  the  said  estate 
and  interest  of  the  plaintiff  thereinbefore  mentioned  in  and  to  the 
said  premises :  Averment,  that  the  plaintiff,  confiding  in  the  said 
agreement  and  promise  of  the  defendant,  did,  to  wit,  on  &c.,  take 
possession  of  the  said  house,  garden,  Ac,  and  enter  into  occupation 
thereof  on  the  terms  aforesaid,  and  that,  during  the  said  term,  to 
wit,  on  &c.,  he  gave  notice  to  the  defendant  that  he  elected  to 
purchase  the  said  premises  for  600L,  according  to  the  said  agree- 
ment ;  and  the  plaintiff  then  requested  the  defendant  to  make  him 
a  good  and  valid  title  as  mentioned  in  the  said  agreement :  that, 
although  a  reasonable  time  had  elapsed,  before  the  suit,  for  the 
defendant  to  make  a  good  and  valid  title,  and  the  plaintiff  had 
always  been  ready  and  willing  to  pay  the  purchase-money,  and 
perform  all  other  matters  required  of  him,  according  to  the  said 
agreement ;  yet  that  the  defendant  wholly  disregarded  his  promise, 
and  was  not,  either  at  the  time  of  making  the  said  agreement,  or 
within  a  reasonable  time  after  he  had   notice  of  the  plaintiff's 
election  to  purchase,  or  at  any  other  time,  possessed  of  the  said 
premises,  &c.,  according  to  the  meaning  of  the  said  agreement,  and 
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the  defendant  did  not  nor  would  at  any  time  make  a  good  and  valid 
title  to  such  estate  and  interest  in  the  said  premises,  according  to 
the  meaning  of  the  said  agreement,  by  means  whereof  the  plaintiff 
had  been  deprived  of  all  the  benefits  which  would  have  arisen  to 
him  from  the  completion  of  the  said  purchase :  that  the  plaintiff, 
confiding  in  the  said  promise  of  the  defendant,  and  intending  to 
purchase  the  said  premises,  &c.,  according  to  the  said  agreement, 
did,  during  the  said  term,  at  his  own  expense,  make  alterations  and 
improvements  in  the  said  premises,  and,  in  so  doing,  incurred  great 
expense,  to  wit,  1,000/.,  in  and  about  the  same  alterations  and 
improvements,  all  which  moneys  were,  by  reason  of  the  defendant's 
breach  of  promise,  *wholly  lost  to  the  plaintiff;  and  the  plaintiff, 
by  reason  of  the  premises,  was  otherwise  greatly  damnified,  &c. 

The  defendant  pleaded,  non  assumpsit^  that  the  defendant  was 
possessed  of  the  premises  for  his  own  life  and  the  life  of  Mrs. 
Manwaring,  &c.,  and  that  he  did,  within  a  reasonable  time,  make  a 
good  title,  &c. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  Summer  Assizes 
at  Chester,  in  1848.  It  appeared  that  the  plaintiff  took  possession 
of  the  premises  at  the  date  of  the  agreement  set  out  in  the  declara- 
tion, and  immediately,  and  without  any  notice  to  the  defendant, 
commenced  making  extensive  alterations  and  improvements  thereon, 
which  were  completed  in  the  summer  of  1845,  at  a  cost  of  about 
400{. ;  and  that,  on  the  2nd  of  June,  1846,  he  gave  the  defendant 
notice  of  his  intention  to  exercise  the  option  of  purchasing  his 
interest  in  the  premises.  It  turned  out,  upon  an  investigation  of 
the  defendant's  title,  that  he  had  not  the  precise  interest  stated  in 
the  agreement,  but  that  he  was  entitled  to  the  premises  for  the  life 
of  Mrs.  Manwaring,  and  for  sixty-one  years  beyond.  The  plaintiff 
thereupon  refused  to  complete  the  purchase,  and  brought  this 
action  to  recover  compensation,  as  well  for  the  defendant's  breach 
of  contract,  as  for  the  expense  he  had  incurred  in  improving  the 
premises. 

The  learned  Judge  told  the  jury  that  "  improvements  "  meant 
"  improvements  with  reference  to  pecuniary  value : "  and  he  pro- 
pounded two  questions  to  them,  first,  what  was  the  value  of  a  lease 
such  as  the  defendant  by  his  contract  professed  to  sell,  without  the 
improvements,  on  the  day  on  which  the  plaintiff  intimated  his 
intention  to  take  the  lease,  viz.  on  the  2nd  of  June,  1846  ?  secondly, 
what  was  the  value  of  the  lease,  on  the  same  day,  with  the 
improvements  ? 
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In  answer  to  the  first  question,  the  jury  found  that  the  value  was 
408. ;  and  to  the  second,  that  the  lease  was  worth  lOOZ.  A  verdict 
was  thereupon  entered  for  "^the  plaintiff  for  1022.,  subject  to  leave 
to  the  defendant  to  move  to  reduce  it  to  408.,  if  the  Court  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  recover  in  respect 
of  the  money  expended  by  him  upon  the  improvements. 

Welsby,  in  Michaelmas  Term,  1848,  accordingly  obtained  a 
rule  nisi.  He  referred  to  Flureau  v.  ThotukiU  (i)  and  Hopkins  v. 
Orazebrook  (2). 

Crompton  and  Couch  now  showed  cause : 

As  a  general  rule,  one  who  sustains  a  loss  by  reason  of  a  breach 
of  contract  for  the  sale  of  land,  is  entitled  to  damages  to  such 
extent  as  will  place  him  in  the  same  situation  as  he  would  have 
been  in  had  the  contract  been  duly  performed.  An  exception  was 
engrafted  upon  that  rule  by  the  case  of  Flureau  v.  Thomhill,  where 
it  was  held  that  a  contractor  for  a  purchase  of  real  estate,  to  which 
the  title  proves  (without  collusion)  defective,  is  entitled  to  recover 
no  satisfaction  for  the  loss  of  his  bargain.  Lord  Chief  Justice 
Db  Grey  there  says :  '^  Upon  a  contract  for  a  purchase,  if  the  title 
proves  bad,  and  the  vendor  is  (without  fraud)  incapable  of  making 
a  good  one,  I  do  not  think  that  the  purchaser  can  be  entitled  to 
any  damages  for  the  fancied  goodness  of  the  bargain  which  he 
supposes  he  has  lost."  And  Blacestone,  J.,  says :  **  These  con- 
tracts are  merely  upon  condition,  frequently  expressed,  but  always 
implied,  that  the  vendor  has  a  good  title.  If  he  has  not,  the 
return  of  the  deposit,  with  interest  and  costs,  is  all  that  can  be 
expected."  Hopkins  v.  Grazehrook  introduces  a  further  exception. 
There,  a  person  who  had  contracted  for  the  purchase  of  an  estate, 
but  had  not  obtained  a  ^conveyance,  put  up  the  estate  for  sale  in 
lots  by  auction,  and  engaged  to  make  a  good  title  by  a  certain  day, 
which  he  was  unable  to  do,  as  his  vendor  never  made  a  conveyance 
to  him :  and  it  was  held,  that  a  purchaser  of  certain  lots  at  the 
auction,  might,  in  an  action  for  not  making  a  good  title,  recover 
not  only  the  expenses  which  he  had  incurred,  but  also  damages  for 
the  loss  which  he  sustained  by  not  having  the  contract  carried  into 
effect.  *  *  In  Walker  v.  Moore  (8),  A.  having  contracted  with 
£.  for  the  purchase  of  a  real  estate,  the  vendor,  acting  bona  fide. 


(1)  2SirW.  BL  1078. 

(2)  6  B.  &  0.  31 ;  9  Dowl.  &  By.  22. 


(3)  10  B.  &  C.  416. 
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delivered  an  abstract  showing  a  good  title;  and  A.,  before  be 
examined  it  with  the  original  deeds,  contracted  to  re-sell  several 
portions  of  the  property,  at  a  considerable  profit.  Upon  a  subse- 
quent examination  of  the  abstract  with  the  deeds,  A.  discovered 
that  the  title  was  defective,  and  the  sub-purchasers  refused  to 
complete  their  purchases,  and  he  refused  to  complete  his  purchase 
from  B.,  and  brought  an  action,  wherein  he  claimed,  as  damages, 
the  expenses  which  he  had  incurred  in  the  investigation  of  the 
title,  the  profit  which  would  *have  accrued  from  the  re-sale  of  the 
property,  the  expense  attending  the  re- sale,  and  the  sums  which  he 
was  liable  to  pay  to  the  sub-contractors  for  the  expenses  incurred 
by  them  in  examining  the  title.  It  was  held  that  he  was  entitled 
to  recover  only  the  expenses  that  he  had  incurred  in  the  investiga- 
tion of  the  title,  and  nominal  damages  for  the  breach  of  contract, 
as  no  fraud  could  be  imputed  to  the  vendor.  It  is  difficult  to  see 
how  the  question  of  bona  fides  can  enter  into  the  consideration  of 
the  vendee's  rights.  *  *  That  case  proceeded  upon  a  ground 
which  is  not  applicable  here.  All  those  cases  are  considered  in 
Robinson  v.  Harman  (i),  where  it  was  held,  that,  where  a  party 
agrees  to  grant  a  good  and  valid  lease,  having  full  knowledge  that 
he  has  no  title,  the  plaintiff,  in  an  action  *for  the  breach  of  such 
agreement,  may  recover,  beyond  his  expenses,  damages  resulting 
from  the  loss  of  his  bargain ;  and  the  defendant  cannot,  under  a 
plea  of  payment  of  money  into  Court,  give  evidence  that  the  plain- 
tiff was  aware  of  the  defect  of  title.  *  "^^  In  the  present  case,  the 
expense  incurred  by  the  plaintiff  in  alterations  and  improvements, 
was  matter  which  was  in  the  contemplation  of  the  parties  at  the 
time  the  contract  was  entered  into.  The  real  and  only  question,  is, 
*  whether  the  consequential  damages  naturally  and  properly  flowed 
from  the  defendant's  breach  of  contract. 
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WeUby,  in  support  of  the  rule  : 
The  stipulation  as  to  the  making  of  alterations  and  improvements, 
was  introduced  into  the  contract  merely  to  prevent  the  tenant  from 
being  made  liable  for  waste.  Immediately  upon  the  execution  of 
the  agreement  in  November,  1844,  the  plaintiff,  without  any  notice 
to  the  defendant,  proceeded  to  make  extensive  alterations ;  and  it 
was  not  until  they  were  completed,  in  June,  1845,  that  he  gave  any 
intimation  of  his  intention  to  avail  himself  of  the  option  to  purchase 
the  defendant's  interest.    The  plaintiff  cannot  recover  damages  for 

(1)  1  Ex.  8c0. 
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any  fancied  loss  of  bargain.  It  ie  not  necessary  to  contend  upon 
the  present  occasion,  that  he  is  only  entitled  to  nominal  damages. 
The  question  is,  whether  the  money  the  plaintiff  has  expended  in 
improvements  constitutes  a  damage  that  naturally  results  from  the 
defendant's  breach  of  contract.  In  the  case  of  goods,  the  only 
measure  of  damages  would  be  the  market  value  at  the  time  of  the 
breach.  There  is  no  reason  why  a  different  rule  should  prevail  in 
the  case  of  a  sale  of  land. 


•142] 


COLTMAN,  J.  : 

By  this  agreement,  the  plaintiff  is  to  become  tenant  of  the 
premises  for  two  years,  at  a  certain  rent,  with  liberty  to  the  tenant, 
at  his  own  expense,  to  make  such  alterations  and  additions  as  he 
might  think  proper,  the  same  being  improvements  ;  and  the  tenant 
to  have  the  option,  at  the  end  of,  or  at  any  time  during,  the  two 
years,  to  purchase  the  premises  for  a  given  sum.  I  think  it  would 
be  extremely  hard,  if  it  were  held  that  the  plaintiff  was  at  liberty 
at  once  to  make  alterations,  and  then  to  throw  the  expense  of  them 
upon  the  defendant  in  the  event  of  his  not  being  able  to  make 
a  good  title.  Every  one  who  purchases  *land  knows  that  diflSculties 
may  exist  as  to  the  making  a  title,  which  were  not  anticipated  at 
the  time  of  entering  into  the  contract.  But,  if  the  purchaser  thinks 
proper  to  enter  into  possession,  and  to  incur  expense  in  alterations, 
before  the  title  is  ascertained,  he  does  so  at  his  own  risk.  I  see 
nothing  in  this  case  to  distinguish  it  from  the  ordinary  one.  The 
plaintiff  should  have  taken  care  to  ascertain  that  the  title  was  good, 
before  he  proceeded  to  lay  out  money  upon  the  premises.  The 
damages  must  be  reduced  to  40^. 


The  rest  of  the  Court  concurring, 


Rtde  absolute. 


1849. 
June  25. 

[160] 


WRIGHT  V.  COLLS. 

(8  C.  B.  150—165;  S.  C.  19  L.  J.  C.  P.  60.) 

By  agreement  between  A.  and  B.,  reciting  that  B.  bad,  as  he  wa«  advised 
and  believed,  legally  and  effectuall}'  put  an  end  to  a  certain  lease  granted 
to  C,  and  dated  the  18th  of  July,  1839,  of  a  certain  farm,  &c.,  by  entry 
thereon  under  a  power  therein  contained,  by  reason  of  the  bankruptcy  of 
C. ;  and  that  B.  had  agreed  to  grant  a  lease  of  the  farm,  &c.,  to  A.,  for  twenty- 
one  years  from  the  29th  of  September,  1844,  at  the  same  rents,  &c.,  as  the 
same  had  been  held  by  C,  it  was  agreed  that  B.  should  grant  and  A.  accept 
a  lease,  at  a  certain  rent,  payable  quarterly,  the  said  lease  to  commence  on 
the  said  29th  of  September,  1844,  if  the  defendant  could  then  legally  make 
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and  execute  the  same,  or  so  soon  after  as  the  defendant  should  be  in  a       W  bight 

situation  to  grant  tbe  same :   that  such  lease  should  contain  the  same  ^* 

Colls. 
covenants,  &c.,  as  the  lease  to  C. ;   and  that  A.  should  pay  to  B.,  on 

possession  being  delivered  to  him,  500/.  as  a  premium  for  the  lease  so  to 

be  granted. 

A.  was  let  into  possession,  and  occupied  the  farm  for  about  two  years, 
paying  the  rent ;  and  he  also,  within  that  time,  paid  B.  250/.  in  part  of  the 
500/.  premium ;  but,  the  fiat  against  C.  having  been  superseded,  B.  was 
unable  to  grant  the  lease  to  A. 

A .  thereupon  brought  an  action  for  the  breach  of  contract,  alleging  in 
his  declaration,  that  he  had  always  been  ready  and  willing  to  accept  a  lease, 
that  the  29th  of  September,  1844,  and  a  reasonable  time  for  B.  to  grant 
the  lease,  had  elapsed,  and  that  B.  was  in  a  situation  to  grant  a  lease.  A. 
also  sought  to  recover  back  the  250/.  as  money  had  and  received,  upon  a 
failiure  of  consideration : 

Held,  that  the  recital  in  the  agreement,  and  proof  of  declarations  made 
by  B.  that  C.*s  lease  was  void  and  good  for  nothing,  were  prima  facie 
evidence,  as  against  B.,  that  he  had  power  to  grant  the  lease:  but  that, 
it  appearing  also  by  the  recitals  in  the  agreement,  that  the  lease  to  C.  was 
supposed  to  be  void  by  reason  of  C.'s  bankruptcy,  such^rtxna  fade  case  was 
rebutted  by  proof  of  the  supersedeas  of  the  fiat  against  C. ;  and,  consequently, 
that  B.  was  entitled  to  the  verdict  upon  an  issue  as  to  his  ability  to  grant 
the  lease. 

Held,  also,  that  the  production  of  the  supersedeas  was  sufficient  proof  of 
the  issuing  of  the  fiat  against  C,  and  of  the  fact  of  its  having  been 
superseded  (1). 

But,  held,  that  A.  was  entitled  to  recover  back  the  250/.,  as  money  paid 
upon  a  consideration  which  had  failed. 

This  was  an  action  of  assumpsit.  The  first  count  of  the 
declaration  stated,  that,  before  the  29th  of  September,  1844,  to 
wit,  on  the  26th  of  July,  1844,  by  a  certain  agreement  in  writing 
then  made  between  the  defendant  of  the  one  part,  and  the  plaintiff 
of  the  other  part,  after  reciting  that  the  defendant  did,  on  a  certain 
day  then  past,  to  wit,  on  the  25  th  of  July  then  instant,  as  he  was 
advised  and  believed,  legally  and  *effectually  put  an  end  to  a  certain  C  •isi  ] 
lease  granted  by  one  James  Esdaile  to  one  Samuel  Hammond  the 
younger,  and  bearing  date  the  18th  of  July,  1889,  of  a  certain  farm 
called  Hunt's  Farm,  by  entry  thereon  under  the  power  to  him  for 
that  purpose  contained  in  the  said  lease,  by  reason  of  the  bank- 
ruptcy of  the  said  Samuel  Hammond  the  younger;  and  after 
further  reciting  that  he,  the  defendant,  had  agreed  to  grant  a 
lease  of  the  said  farm  to  the  plaintiff,  for  twenty-one  years  from 
the  29th  of  September,  1844,  at  the  same  rents,  and  under  the 
same  terms  as  the  same  farm  was  then  lately  held  by  the  said 
Samuel  Hammond  the  younger,  save  and  except  of  such  part 
thereof  as  consisted  of  a  certain  cottage  and  premises  in  the  said 

(1)  See  1  &  2  WiU.  IV.  c.  66,  as.  12  and  19.    Eepealed  by  12  &  13  Vict, 
c.  100. 
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any  fancied  loss  of  bargain.  It  is  not  necessary  to  contend  upon 
the  present  occasion,  that  he  is  only  entitled  to  nominal  damages. 
The  question  is,  whether  the  money  the  plaintiff  has  expended  in 
improvements  constitutes  a  damage  that  naturally  results  from  the 
defendant's  breach  of  contract.  In  the  case  of  goods,  the  only 
measure  of  damages  would  be  the  market  value  at  the  time  of  the 
breach.  There  is  no  reason  why  a  different  rule  should  prevail  in 
the  case  of  a  sale  of  land. 


•142] 


COLTMAN,  J.  : 

By  this  agreement,  the  plaintiff  is  to  become  tenant  of  the 
premises  for  two  years,  at  a  certain  rent,  with  liberty  to  the  tenant, 
at  his  own  expense,  to  make  such  alterations  and  additions  as  he 
might  think  proper,  the  same  being  improvements ;  and  the  tenant 
to  have  the  option,  at  the  end  of,  or  at  any  time  during,  the  two 
years,  to  purchase  the  premises  for  a  given  sum.  I  think  it  would 
be  extremely  hard,  if  it  were  held  that  the  plaintiff  was  at  liberty 
at  once  to  make  alterations,  and  then  to  throw  the  expense  of  them 
upon  the  defendant  in  the  event  of  his  not  being  able  to  make 
a  good  title.  Every  one  who  purchases  *land  knows  that  difficulties 
may  exist  as  to  the  making  a  title,  which  were  not  anticipated  at 
the  time  of  entering  into  the  contract.  But,  if  the  purchaser  thinks 
proper  to  enter  into  possession,  and  to  incur  expense  in  alterations, 
before  the  title  is  ascertained,  he  does  so  at  his  own  risk.  I  see 
nothing  in  this  case  to  distinguish  it  from  the  ordinary  one.  The 
plaintiff  should  have  taken  care  to  ascertain  that  the  title  was  good, 
before  he  proceeded  to  lay  out  money  upon  the  premises.  The 
damages  must  be  reduced  to  iOs. 


The  rest  of  the  Court  concurring. 


RilU  absolute. 


1849. 
Jvne  25. 

[150] 


WRIGHT  V.  COLLS. 

(8  C.  B.  150—165;  S.  C.  19  L.  J.  C.  P.  60.) 

By  agreement  between  A.  and  B.,  reciting  that  B.  had,  as  he  was  advised 
and  believed,  legally  and  effectually  put  an  end  to  a  certain  lease  granted 
to  C,  and  dated  the  18th  of  July,  1839,  of  a  certain  farm,  &c.,  by  entry 
thereon  under  a  power  therein  contained,  by  reason  of  the  bankruptcy  of 
C. ;  and  that  B.  had  agreed  to  grant  a  lease  of  the  farm,  &c.,  to  A.,  for  twenty- 
one  years  from  the  29th  of  September,  1844,  at  the  same  rents,  &*c.,  as  the 
same  had  been  held  by  C,  it  was  agreed  that  B.  should  grant  and  A.  accept 
a  lease,  at  a  certain  rent,  payable  quarterly,  the  said  lease  to  commence  on 
the  said  29tli  of  September,  1844,  if  the  defendant  could  then  legally  make 
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and  execute  the  same,  or  so  soon  after  as  the  defendant  should  be  in  a       W  bight 
situation  to  grant  tbe  same ;   that  such  lease  should  contain  the  same        ^5*. 
covenants,  &c.,  as  the  lease  to  C. ;   and  that  A.  should  pay  to  B.,  on 
possession  being  delivered  to  him,  500/.  as  a  premium  for  the  lease  so  to 
be  granted. 

A.  was  let  into  possession,  and  occupied  the  farm  for  about  two  years, 
paying  the  rent ;  and  he  also,  within  that  time,  paid  B.  250/.  in  part  of  the 
500/.  premium ;  but,  the  fiat  against  C.  having  been  superseded,  B.  was 
unable  to  grant  the  lease  to  A. 

A.  thereupon  brought  an  action  for  the  breach  of  contract,  alleging  in 
his  declaration,  that  he  had  always  been  ready  and  willing  to  accept  a  lease, 
that  the  29th  of  September,  1844,  and  a  reasonable  time  for  B.  to  grant 
the  lease,  had  elapsed,  and  that  B.  was  in  a  situation  to  grant  a  lease.  A. 
also  sought  to  recover  back  the  250/.  as  money  had  and  received,  upon  a 
faihu«  of  consideration : 

Held,  that  the  recital  in  the  agreement,  and  proof  of  declarations  made 
by  B.  that  C.*s  lease  was  void  and  good  for  nothing,  were  prima  facie 
evidence,  as  against  B. ,  that  he  had  power  to  grant  the  lease :  but  that, 
it  appearing  also  by  the  recitals  in  the  agreement,  that  the  lease  to  0.  was 
supposed  to  be  void  by  reason  of  C.'s  bankruptcy,  such  prima  facie  case  was 
rebutted  by  proof  of  the  supersedeas  of  the  fiat  against  0. ;  and,  consequently, 
that  B.  was  entitled  to  the  verdict  upon  an  issue  as  to  his  ability  to  grant 
the  lease. 

Held,  also,  that  the  production  of  the  supersedeas  was  sufficient  proof  of 
the  issuing  of  the  fi^t  against  C,  and  of  the  fact  of  its  having  been 
superseded  (1). 

But,  held,  that  A.  was  entitled  to  recover  back  the  250/.,  as  money  paid 
upon  a  consideration  which  had  failed. 

This  was  an  action  of  assumpsit.  The  first  count  of  the 
declaration  stated,  that,  before  the  29th  of  September,  1844,  to 
wit,  on  the  26th  of  July,  1844,  by  a  certain  agreement  in  writing 
then  made  between  the  defendant  of  the  one  part,  and  the  plaintiff 
of  the  other  part,  after  reciting  that  the  defendant  did,  on  a  certain 
day  then  past,  to  wit,  on  the  25th  of  July  then  instant,  as  he  was 
advised  and  believed,  legally  and  *effectually  put  an  end  to  a  certain  C  *151  ] 
lease  granted  by  one  James  Esdaile  to  one  Samuel  Hammond  the 
younger,  and  bearing  date  the  18th  of  July,  1889,  of  a  certain  farm 
called  Hunt's  Farm,  by  entry  thereon  under  the  power  to  him  for 
that  purpose  contained  in  the  said  lease,  by  reason  of  the  bank- 
ruptcy of  the  said  Samuel  Hammond  the  younger;  and  after 
further  reciting  that  he,  the  defendant,  had  agreed  to  grant  a 
lease  of  the  said  farm  to  the  plaintiff,  for  twenty-one  years  from 
the  29th  of  September,  1844,  at  the  same  rents,  and  under  the 
same  terms  as  the  same  farm  was  then  lately  held  by  the  said 
Samuel  Hammond  the  younger,  save  and  except  of  such  part 
thereof  as  consisted  of  a  certain  cottage  and  premises  in  the  said 

(I)  See  1  &  2  WiU.  IV.  c.  66,  as.  12  and  19.    Eepealed  by  12  &  13  Vict, 
c.  ioe«. 
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Wbiort  lease  mentioned  to  be  in  the  occupation  of  one  Edward  Hook,  upon 
Ck>LL8.  the  following  terms  and  conditions,  it  was  mutually  agreed  by  and 
between  the  plaintiff  and  the  defendant,  that  the  defendant  should 
grant,  and  the  plaintiff  should  accept,  a  lease  of  all  the  said  farm 
and  land  (except  the  cottage  and  premises  in  the  said  lease  stated 
to  be  in  the  occupation  of  the  said  Edward  Hook,  and  also  except 
the  timber,  game,  fish,  and  wild-fowl,  and  liberties,  as  in  the  said 
lease  to  the  said  Samuel  Hammond  the  younger  are  excepted),  at 
the  yearly  rent  of  816Z.  8«.,  clear  of  all  deductions,  excepting  land- 
tax,  and  payable  quarterly ;  the  said  lease  so  agreed  to  be  granted 
and  accepted  as  aforesaid,  to  commence  on  the  said  29th  of  Sep- 
tember, 1844,  if  the  defendant  could  then  legally  make  and  execute 
the  same,  or  so  soon  after  as  the  defendant  should  be  in  a  situation 
to  grant  the  same:  that  it  was  thereby  further  agreed  by  and 
between  the  plaintiff  and  the  defendant,  that  the  said  yearly  rent 
should  commence  from  the  commencement  of  the  term,  or  on 
possession  being  given,  which  should  first  happen,  and  should  be 
[  *152  ]  paid  quarterly ;  that  the  plaintiff  should  pay  such  further  ^rents  as 
were  provided  for  and  reserved  by  the  said  lease  to  the  said  Samuel 
Hammond  the  younger ;  and  that  the  said  lease  so  to  be  granted 
and  accepted  as  aforesaid,  should  contain  the  same  or  the  like 
covenants,  provisoes,  conditions,  and  agreements  as  were  contained 
in  the  said  lease  to  the  said  Samuel  Hammond  the  younger,  and 
such  further  covenants  and  agreements  as  were  usual,  according  to 
the  custom  of  the  country :  that  it  was  thereby  further  agreed  by 
and  between  the  plaintiff  and  the  defendant,  that  the  plaintiff 
should  pay  down  to  the  defendant,  on  possession  being  delivered  to 
him  of  the  said  farm  thereby  agreed  to  be  demised  to  him,  except 
the  said  cottage  as  aforesaid,  the  sum  of  600Z.  as  a  bonus  or 
premium  for  the  said  lease  so  to  be  granted  and  accepted  as 
aforesaid,  and  also  should  pay  all  the  costs,  charges,  and  expenses 
of  the  said  agreement,  and  a  counterpart  thereof,  and  should 
execute  and  deliver  a  counterpart  of  the  said  lease  so  to  be  gi*anted 
and  accepted  as  aforesaid,  to  the  defendant,  the  same  agreement 
and  lease  and  counterparts  to  be  prepared  by  the  solicitor  of  the 
defendant:  and  that  it  was  further  agreed  by  and  between  the 
plaintiff  and  the  defendant,  that  the  plaintiff  should  not  require, 
call  for,  or  see,  or  investigate,  the  title  of  the  defendant :  Mutual 
promises :  Averment,  that,  after  the  making  of  the  said  promise  of 
the  defendant,  and  before  the  said  29th  of  September,  1844,  to  wit, 
on  the  8th  of  August,  1844,  possession  of  the  said  farm,  Slc,  (except 
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the  said  cottage  as  aforesaid,)  was  delivered  to  the  plaintiff  under  Wright 
the  said  agreement ;  and  that,  on  such  possession  being  delivered  colls. 
to  him  as  aforesaid,  he,  the  plaintiff,  relying  on  the  said  promise  of 
the  defendant,  paid  to  the  defendant,  and  the  defendant  then 
received  of  the  plaintiff,  a  large  sum  of  money,  to  wit,  the  sum  of 
250Z.,  in  part  payment  and  satisfaction  of  the  said  sum  of  500Z.  so 
agreed  to  be  *paid  by  the  plaintiff  to  the  defendant,  as  a  bonus  or  L  *^^^  ] 
premium  for  the  said  lease  as  aforesaid  ;  and  that,  although  he,  the 
plaintiff,  had  always  from  the  time  of  the  making  of  the  said  agree- 
ment, continually,  been  ready  and  willing  to  accept  the  said  lease 
BO  agreed  to  be  granted  and  accepted  as  aforesaid,  and  to  execute 
and  deliver  a  counterpart  thereof  to  the  defendant,  according  to 
the  terms  of  the  said  agreement ;  and  although  the  said  29th  of 
September,  1844,  and  a  reasonable  time  for  the  defendant  to  grant 
the  said  lease  so  agreed  to  be  granted  as  aforesaid,  had  elapsed 
before  the  commencement  of  the  suit ;  and  although  the  defendant, 
on  the  said  last-mentioned  day,  and  from  thence  continually  hitherto, 
was  in  a  situation  to  grant,  and  could  legally  make  and  execute, 
such  lease  as  last  aforesaid,  and  during  all  the  time  aforesaid,  had 
notice  of  the  said  several  premises  thereinbefore  mentioned ;  yet 
that  the  defendant,  disregarding  his  said  promise,  did  not  nor 
would,  on  the  said  29th  of  September,  1844,  or  at  any  other  time, 
though  often  requested  so  to  do,  grant  to  the  plaintiff  the  said  lease 
80  agreed  to  be  granted  and  accepted  as  aforesaid,  but  had  wholly 
neglected  and  refused  so  to  do ;  and  that  thereby  the  plaintiff  not 
only  had  lost  and  been  deprived  of  the  benefits  and  advantages  of 
the  said  lease  so  agreed  to  be  granted  and  accepted  as  aforesaid, 
and  of  divers  large  gains  and  profits,  to  wit,  to  the  amount  of  600Z., 
which  would  have  accrued  to  him  from  the  granting  of  the  same, 
but  had  also  lost  and  been  deprived  of  the  use  of  the  said  sum  of 
money  so  paid  by  him  to  the  defendant  as  aforesaid,  in  part  pay- 
ment and  satisfaction  of  the  said  sum  of  500L  so  agreed  to  be  paid 
as  a  bonus  or  premium  for  the  said  lease  as  aforesaid. 

There  was  also  a  count  for  money  had  and  received. 

The  defendant  pleaded,  first,  non  assumpsit  to  both  counts, 
secondly,  to  the  first  count,  that  the  *plaintiff  was  not  ready  and  [  *ni  • 
willing  to  accept  the  lease,  thirdly,  to  the  first  count,  that  the 
plaintiff  had  not  paid  or  offered  to  pay  any  part  of  the  residue  of 
the  500Z.,  fourthly,  to  the  first  count,  that  the  plaintiff  had 
not,  until  the  bringing  of  the  action,  been  in  a  situation  to 
grant,  and  could  not  legally  grant,  the  lease,  fifthly,  to  the  first 
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Wright      count,   that  a  reasonable  time  for  granting  the  lease  had  not 

Colls.       elapsed. 

The  caase  was  tried  before  Coleridge,  J.,  at  the  Chelmsford 
Spring  Assizes,  1848.  The  facts  that  appeared  in  evidence  were 
as  follows :  On  the  18th  of  July,  1839,  one  James  Esdaile  granted 
to  one  Samuel  Hammond  the  younger,  a  birm  at  Upminster,  in  the 
county  of  Essex,  for  twenty-one  years:  this  lease  contained  a 
covenant  on  the  part  of  Hammond  not  to  assign  without  consent 
in  writing ;  and  a  power  of  re-entry  was  reserved  to  Esdaile  in  case 
of  Hammond's  bankruptcy  or  insolvency.  After  the  grant  of  this 
lease,  Esdaile  conveyed  his  interest  in  the  farm  to  Colls.  In  1844, 
a  fiat  issued  against  Hammond,  under  which  he  was  adjudged  a 
bankrupt;  whereupon  Colls  re-entered,  under  the  power  reserved 
in  the  lease  of  the  18th  of  July,  1889,  and,  on  the  26th  of  July,  1844, 
entered  into  an  agreement  to  grant  a  lease  of  the  birm  to  Wright 
The  agreement  was  as  follows : 

''  Agreement  made  the  26th  of  July,  1844,  between  Christmas 
William  Colls  of  the  one  part,  and  James  Alfred  Wright,  of 
Brentwood,  Essex,  gentleman,  of  the  other  part :  whereas  the  said 
C.  W.  Colls  did,  on  the  25th  of  this  instant  July,  as  he  is  advised 
and  believes,  legally  and  effectually  put  an  end  to  the  lease  granted 
by  James  Esdaile,  Esq.,  to  Samuel  Hammond  the  younger,  and 
bearing  date  the  18th  of  July,  1889,  of  Hunt's  Farm,  in  Upminster, 
Essex,  by  entry  thereon  under  the  power  to  him  for  that  purpose 
[  *155  ]  contained  in  *the  said  lease,  by  reason  of  the  bankruptcy  of  the 
said  Samuel  Hammond  the  younger,  and  he  hath  agreed  to  grant 
a  lease  thereof  to  the  said  J.  A.  Wright,  for  twenty-one  years  from 
the  29th  of  September,  1844,  at  the  same  rents  and  under  the 
same  terms  as  the  same  farm  was  lately  held  by  the  said  Samuel 
Hammond,  save  and  except  such  part  thereof  as  consists  of  the 
cottage  and  premises  in  the  said  lease  mentioned  to  be  in  the 
occupation  of  the  said  Edward  Hook,  on  the  following  terms  and 
conditions :  It  is  therefore  hereby  mutually  agreed  by  and  between 
the  said  C.  W.  Colls  and  J.  A.  Wright,  that  the  said  C.  W.  Colls 
shall  grant,  and  the  said  J.  A.  Wright  shall  accept,  a  lease  of  all 
the  said  farm  and  land  (except  the  cottage  and  premises  in  the 
said  lease  stated  to  be  in  the  occupation  of  Edward  Hook,  and  with 
such  exception  of  timber,  and  of  game,  fish,  and  wild-fowl,  and 
liberties,  as  in  the  ^aid  lease  to  the  said  Samuel  Hammond  are 
excepted),  at  the  yearly  rent  of  816Z.  8«.,  clear  of  all  deductions 
except  land-tax,  and  payable  quarterly.    The  lease  to  commence 


VOL.  Lxxix.]         1849.     C.  P.     8  C.  B.  156—156.  48 

on  the  29th  of  September  next,  if  the  said  G.  W.  GoIIa  can  then  Wbiqht 
legally  make  and  execute  a  lease  thereof,  or  as  soon  after  as  the  colls. 
said  G.  W.  Golls  shall  be  in  a  situation  to  grant  a  lease.  The  said 
yearly  rent  to  commence  from  the  commencement  of  the  term,  or 
on  possession  being  given,  which  shall  first  happen,  and  to  be  paid 
quarterly.  The  said  J.  A.  Wright  also  to  pay  such  further  rents 
as  are  provided  for  and  reserved  by  the  said  lease  to  the  said 
Samuel  Hammond.  The  said  lease  to  contain  the  same  or  the 
like  covenants,  provisoes,  conditions,  and  agreements  as  are  con- 
tained in  the  said  lease  to  the  said  Samuel  Hammond,  and  such 
further  covenants  and  agreements  as  are  usual,  according  to  the 
custom  of  the  country.  The  said  J.  A.  Wright  to  pay  down  to  the 
said  G.  W.  Golls,  on  possession  being  delivered  to  him  of  the  said 
farm  hereby  agreed  to  be  demised  to  him  *  (except  the  said  cottage  [  *156  ] 
as  aforesaid),  the  sum  of  500!.,  as  a  bonus  or  premium  for  the  said 
lease ;  and  also  to  pay  all  the  costs,  charges,  and  expenses  of  this 
agreement,  and  a  counterpart  thereof,  and  of  the  said  lease,  and  of 
a  counterpart  thereof,  and  to  execute  and  deliver  a  counterpart  of 
such  lease  to  the  said  G.  W.  Golls :  the  same  agreement  and  lease 
and  counterparts  to  be  prepared  by  the  solicitor  of  the  said 
G.  W.  Golls.  The  said  J.  A.  Wright  is  not  to  require,  or  to  call 
for,  or  to  see  or  investigate,  the  title  of  the  said  G.  W.  Golls.  The 
said  J.  A.  Wright  to  take  the  growing  crops  at  a  valuation,  to  be 
made  by  two  arbitrators,  one  to  be  named  by.  each  party,  with 
power  for  those  two  arbitrators  to  name  an  umpire ;  the  award  of 
any  two  of  them  to  be  binding.  And,  in  case  either  party  shall 
refuse  or  neglect,  for  ten  days,  to  name  an  arbitrator,  after  the 
other  party  has  named  an  arbitrator,  then  the  arbitrator  so  named 
shall  have  power  to  name  another  arbitrator,  and  he  and  such 
arbitrator  so  named  by  him,  shall  have  liberty  to  name  an  umpire, 
if  they  cannot  agree;  and  the  award  of  any  two  of  them  to  be 
binding.  But,  if  the  said  G.  W.  Golls  should  not  have  legal  right 
to  sell  the  said  crops,  he  is  not  to  be  bound  so  to  do.  Witness,  the 
hands  of  the  said  parties,"  &c. 

Under  this  agreement,  the  plaintiff  was  let  into  possession  of  the 
farm,  which  he  occupied  for  two  years,  during  which  he  duly  paid 
the  rent  reserved,  and  also  paid  250L  of  the  5001.  bonus.  Hammond 
having  presented  a  petition  to  the  court  of  review,  in  January, 
1845,  obtained  a  supersedeas  of  the  fiat  against  him  ;  and  in  1846 
commenced  an  ejectment  to  recover  possession  of  the  farm. 

28—2 
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Wbiqht  One  Woodward,  who  was  called  as  a  witness  on  the  part  of  tlie 

Colls.  plaintiflF,  proved  that  the  defendant  had  'repeatedly  declared  to 
[  *i57  ]      him  that  Hammond*s  lease  was  void,  and  good  for  nothing. 

It  also  appeared,  that,  in  September,  1844,  a  draft  lease  had  been 
submitted  by  the  defendant  to  the  plaintiff's  solicitor,  and  returned 
by  him  approved. 

The  only  evidence  of  the  issuing  of  a  ^^  against  Hammond,  was, 
the  production  of  a  supeisedeas,  which  the  learned  Judge  ruled  to 
be  suflBcient  for  that  purpose. 

As  to  the  first  issue,  the  learned  Judge  merely  left  it  to  the  jury 
to  find  what  damages  the  plaintiff  had  sustained  by  the  defendant's 
breach  of  contract.  Upon  the  second  issue,  he  directed  the  jury  to 
find  for  the  plaintiff,  which  they  did:  upon  the  third  issue,  he 
directed  them  to  find  for  the  defendant ;  they,  however,  found  that 
issue  for  the  plaintiff :  upon  the  fourth  issue,  he  directed  a  verdict 
for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter 
the  verdict  on  that  issue  for  the  defendant,  if  the  Court  should 
think  him  so  entitled :  upon  the  fifth  issue,  he  gave  the  jury  no 
direction,  and  that  issue  they  found  for  the  jilaintiff:  and,  as  to 
the  count  for  money  had  and  received,  the  learned  Judge  told  the 
jury  that  the  plaintiff  was  entitled  to  recover  the  250^.  which  he 
had  paid  on  account  of  the  5001.  premium. 

The  jury  thereupon  assessed  the  damages  on  the  first  count  at 
601,  f  and  on  the  second  at  2502. 

Shee,  Serjt.,  in  Easter  Term,  1848,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  and  that  the  assessment 
of  damages  upon  the  two  counts  was  inconsistent :  and  also  to 
arrest  the  judgment,  on  the  ground  that  there  was  no  averment  in 
the  declaration  that  the  plaintiff  tendered,  or  was  ready  and  willing 
to  pay,  the  250/.,  residue  of  the  500/. 

[  168  ]  Lush  and  Flawkins,  in  Hilary  vacation,  1849,  showed  cause  : 

The  payment  of  the  500/.  was  not  a  condition  precedent :  that 
sum  was  to  be  paid  on  possession  being  given  of  the  farm;  but 
the  lease  was  not  to  be  granted  until  the  defendant  could  legally 
execute  it.  In  Pordage  v.  Cole  (i),  it  was  held,  that,  if  it  be  agreed 
between  A.  and  B.,  that  B.  shall  pay  A.  a  sum  of  money  for  his 
lands,  &c.,  on  a  particular  day,  these  words  amount  to  a  covenant 
by  A.  to  convey  the  lands ;  for,  agreed  is  the  word  of  both ;  but  it 
(1)  1  Wms.  Saund.  319  1. 
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is  au  independent  covenant,  and  A.  may  bring  an  action  for  the      Wriqht 

money  before  any  conveyance  by  him  of  the  knd.     This  case  falls       colls. 

precisely  withm  the  first  rule  in  the  notes  to  that  case  (i),  where  it 

is  said :  **  If  a  day  be  appointed  for  payment  of  money,  or  part  of 

it,  or  for  doing  any  other  act,  and  the  day  is  to  happen,  or  may 

happen,  before  the  thing  which  is  the  consideration  of  the  money, 

or  other  act,  is  to  be  performed,  an  action  may  be  brought  for  the 

money,  or  for  not  doing  such  other  act,  before  performance  ;  for,  it 

appears  that  the  party  reliel  upon  his  remedy,  and  did  not  intend 

to  make  the  performance  a  condition  precedent :  and  so  it  is  where 

no  time  is  fixed  for  performance  of  that  which  is  the  consideration 

of  the  money  or  the  act  (2).     This  seems  to  be  the  ground  of  the 

judgment  in  this  case  otPordage  v.  Cole,  the  money  being  appointed 

to  be  paid  on  a  fixed  day,  which  might  happen  before  the  lands 

were,  or  could  be,  conveyed." 

(Maulb,  J. :  Pordage  v.  Cole  would  apply,  if  this  were  an  action 
for  the  non-payment  of  the  money.     *  Where  the  two  acts  are  to  be       L  *^o9  ] 
done  concurrently,  or  the  act  to  be  done  by  the  plaintiff  is  to  be 
done  before  the  other,  the  plaintiff  must  aver  that  he  was  ready 
and  willing  to  do  it.) 

If  the  covenants  are  distinct  and  independent,  neither  need  aver 
performance  on  his  part. 

The  finding  upon  the  third  plea  aids  the  defect,  if  there  be  any, 
in  the  declaration.    The  jury  have  negatived  that  plea. 

(Crbsswell,  J. :  Every  part  of  it  ?) 

Yes. 

(Gresswbll,  J. :  Then  they  find  that  the  plaintiff  has  paid  the 
whole  500Z. 

Maulk,  J, :  The  verdict  upon  the  issue  on  de  injuria  to  that  plea, 
only  finds  that  enough  of  the  plea  is  disproved  to  make  the  traverse 
insufficient.) 

It  negatives  the  excuse. 

(1)  1  Wins.  Saund.  320  b,  u,  (4).  177  ;  2  Sauiid.  350  ;   Cailouei  v.  Iiri(f(/8, 

(2)  Citing  Dyer,   76  a,  in  margin;  1  Salk.  113;    Terry  v.  Diniize,  3  R.  R. 
Thorpe  v.  Thorpe,  I  Salk.  171 ;  1  Ld.  423  (2  H.  Bl.  389) :  CampMl  v.  Jones, 
Ray.  660  ;  1  Lutw.  250  ;  12  Mod.  461 ;  3  R.  R.  263,  266  (6  T.  1?.  570,  572). 
per  Hale,  Ch.  J.,  Peler  v.  Ojfie,  1  Vent. 
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Wright  (Maule,  J. :  No ;  it  affirms  that  some  one  of  the  necessary  com- 

C0LL9.       ponent  parts  of  the  excuse,  is  not  true.) 
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This  is  somewhat  analogous  to  the  case  of  Brooke  v.  Brooke  (i), 
where,  in  trespass  for  taking  a  hook,  the  defendant  pleaded  that  he 
had  a  way  to  a  certain  wood,  over  the  land  of  the  plaintiff,  that  he 
was  passing  along  it,  and  the  plaintiff  endeavoured  to  cut  his  har- 
ness, and  to  wound  him  with  the  said  hook,  and  that  therefore  he 
took  the  hook  out  of  the  hands  of  the  plaintiff,  and  delivered  it  to  a 
constable,  &c.  Issue  was  taken  upon  the  right  of  way,  and  a  verdict 
was  found  for  the  plaintiff.  It  was  afterwards  moved,  in  arrest  of 
judgment,  that  the  plaintiff  had  not  shown  in  his  declaration  that 
the  hook  was  in  his  possession :  and  it  was  agreed  by  the  Coubt, 
that,  if  the  defendant  had  pleaded  Not  guilty  only,  the  judgment 
would  have  been  arrested,  because  the  plaintiff  in  his  declaration 
had  not  alleged  that  the  hook  was  his,  nor  shown  that  it  was  in  his 
possession.  But  the  Court  were  of  opinion  that  the  defendant  had 
by  his  special  plea  made  the  declaration  good ;  for,  he  pleaded  that 
160  ]  he  took  the  hook  out  of  the  possession  of  the  plaintiff;  *  wherefore 
the  plaintiff  might  well  maintain  the  action,  upon  his  possession, 
without  any  property. 

(Maule,  J.:  That  proceeded  upon  the  admission  in  the  plea, 
which  admitted  the  taking,  and  described  the  mode  of  taking  con- 
sistently with  the  declaration.) 

Upon  a  motion  in  arrest  of  judgment,  the  Court  is  bound  to  look 
at  the  whole  record,  and  at  the  finding.  Here,  the  jury  must  be 
taken  to  have  found,  upon  the  whole  record,  that  it  was  not  true,  as 
alleged  in  the  third  plea,  that  the  plaintiff  was  not  ready  and  willing 
to  pay  the  residue  of  the  500Z. 

(Maule,  J. :  I  think  the  plaintiff  had  no  right  to  call  for  the  lease, 
until  he  had  paid,  or  was  ready  to  pay  the  remaining  2502.) 

If  the  declaration  be  good,  as  it  is  submitted  it  is,  without  the  aver- 
ment of  readiness  and  willingness,  and  the  payment  of  the  whole 
6002.  was  not  a  condition  precedent,  the  plea  is  immaterial  and  bad, 
and  the  Court  will  not  grant  a  new  trial. 

Upon  the  fourth  plea,  the  verdict  was  properly  found  for  the 
plaintiff.  There  was  no  evidence  to  show  that  the  defendant  was 
unable  to  grant  the  lease.    On  the  contrary,  there  was  evidence 

(1)  ISid.  184. 
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whence  the  jury  might  fairly  infer  the  contrary;  there  was  the      Wbtoht 
recital  in  the  agreement,  and  the  defendant's  declarations  to  Wood-       coLLa 
ward  that  Hammond's  lease  was  void  and  good  for  nothing ;  and  a 
draft  lease  had  actually  been  prepared,  and  submitted  to  the  plain- 
tiff's attorney,  and  by  him  returned  approved.    The  way  in  which  it 
was  attempted  to  show  the  defendant's  inability  to  grant  the  lease 
to  the  plaintiff,  was,  by  showing  that  the  fiat  against  Hammond 
had  been  superseded;    and  the  only  evidence  of  that,  was,  the 
production  of  the  supersedeas.    No  fiat  was  put  in.     Nor  was 
Hammond's  lease  produced,  so  that  it  might  be  seen  whether  or 
not  the  circumstance  of  a  fiat  having  issued  against  him,  operated 
a  forfeiture.    It  was  proved,  indeed,  that,  in  Hilary  Term,  1846,  a 
declaration  *in  ejectment  was  served  by  Hammond :  but  it  did  not      [  *^^^  ] 
appear  that  the  action  was  prosecuted. 

As  to  the  alleged  inconsistency  of  the  finding  of  damages  on  the 
first  and  second  counts, — ^that  merely  arises  from  the  jury  having 
erroneously  severed  the  damages :  the  whole  damages  should  have 
been  given  on  the  first  count. 

(Maxjlb,  J. :  And  a  verdict  found  for  the  defendant  on  the  second 
count?) 

Yes. 

Shee,  Serjt.,  and  BramweU,  in  support  of  the  rule : 

The  agreement  was  one  entire  agreement,  all  the  stipulations  on 
the  one  side  being  the  consideration  for  what  was  to  be  done  on  the 
other  side :  Hunt  v.  Silk  (i).  The  direction  of  the  learned  Judge, 
therefore,  was  clearly  wrong :  there  having  been  no  entire  failure 
of  consideration,  the  plaintiff  was  not  entitled  to  recover  the  2502. 

The  fourth  plea  ought  unquestionably  to  have  been  found  for  the 
defendant.  There  was  abundant  evidence  to  show  that  he  never 
was  in  a  situation  to  grant  a  lease — that  the  title  was  in  a  state  of 
disquietude.  The  declarations  alleged  to  have  been  made  by  the 
defendant  to  Woodward,  are  to  be  explained  by  the  circumstance  of 
Hammond's  bankruptcy.  Gei-vis  v.  The  Grand  Western  Canal  Com- 
pany (2),  and  Ledbetter  v.  Salt  (3),  are  distinct  authorities  to  show 
that  the  supersedeas  was  sufficient  evidence  that  a  fiat  had  issued 
against  Hammond,  and  that  it  had  been  superseded. 

(1)  7  E.  B.  739  (5  Bast,  449).  (3)  4  Bing.  623 ;  1  Moo.  &  P.  597. 

(2)  5  M.  &  S.  76. 
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Whiqht  (Maulb,  J. :  In  Gervis  v.  The  Grand  Western  Canal  Company^  the 

Colls.  Goubt  treat  a  commission  and  a  supersedeas  as  a  proceeding  of  a 
competent  tribunal,  that  is  evidence  against  all  the  world,  a  pro- 
ceeding in  rem,  like  an  adjudication  in  a  Prize  Court.) 

Or  in  an  Ecclesiastical  Court  (i). 
[  1C2  ]  The  fifth  issue  should  have  been  found  for  the  defendant. 

(CoLTMAN,  J. :  The  allegation  in  that  plea  must  mean,  a  reason- 
able time  from  the  period  at  which  the  defendant  should  be  in  a 
condition  to  grant  a  lease.) 

Precisely  so. 

As  to  the  damages,  the  two  findings  are  clearly  inconsistent  and 
incongruous.  The  plaintiff's  right  to  damages  on  the  first  issue,  is 
founded  upon  the  assumption  that  the  defendant  has  failed  to  do 
that  which  he  was  bound  by  the  contract  to  do,  viz.  to  grant  a  lease. 
That  involves  the  question  raised  by  the  fourth  issue — whether  the 
defendant  was  in  a  situation  legally  to  grant  a  lease.  The  finding 
on  the  first  issue  proceeds  on  the  ground  that  the  defendant  could 
have  granted  a  lease :  and  the  finding  of  damages  on  the  second 
count  proceeds  on  the  ground  that  the  defendant  did  not  and  could 
not  grant  a  lease.  The  2502.  could  only  be  recoverable  if  the  con- 
sideration wholly  failed. 

The  first  count  is  bad  in  arrest  of  judgment,  for  the  reason 
already  stated. 

Cur.  adv.  vult, 

CoLTMAN,  J.,   now  delivered  the  judgment  of  the  Court,   after 
stating  the  agreement  and  the  pleadings,  as  follows : 

On  showing  cause  against  the  rule,  it  was  not  denied  that  the 
third  issue  ought  to  have  been  found  for  the  defendant,  the  plaintiff 
having  only  paid  250!.,  in  part  of  5002.  mentioned  in  the  agreement. 
But  it  was  contended  that  there  was  no  ground  for  granting  a  new 
trial  on  that  account,  the  plea  being,  as  was  insisted,  an  immaterial 
plea,  the  payment  of  the  sum  of  500!.  not  being,  as  was  said,  a 
condition  precedent. 

With  respect  to  the  fourth  issue,  it  was  contended  that  the  verdict 
was  properly  found  for  the  plaintiff.  The  burthen  of  proof  lay  on 
the  plaintiff,  who  had  alleged  in  his  declaration  that  the  defendant 

(I)  Or,  in  the  Ezchequeri  upon  a  seizure  of  goods  forfeited :  Mann. 
Exch.,  2nd  ed.,  142. 
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could  have  ^granted  a  lease :  but  he  contended  that  the  recital  at  Wright 
the  commencement  of  the  agreement  was  prinid  facie  evidence  colls. 
against  the  defendant,  that  he  had  power  to  grant  it ;  and  there  [  *Ki3  ] 
was  evidence  given  of  declarations  made  by  the  defendant  to  one 
Woodward,  that  Hammond's  lease  was  void  and  good  for  nothing. 
It  may  be  true  that  this  evidence,  though  slight,  was  such  as  the 
jury  might  have  acted  upon,  if  there  had  been  nothing  to  explain 
it.  But  it  appears,  by  the  recitals  of  the  agreement,  that  the  lease 
to  Hammond  was  supposed  to  be  void  on  the  score  of  Hammond's 
being  a  bankrupt ;  and  the  declarations  made  to  Woodward,  had 
reference,  no  doubt,  to  the  same  supposed  bankruptcy ;  and,  there- 
fore, when  it  was  shown,  as  was  done  in  this  case,  that  the  fiat 
against  Hammond  had  been  superseded,  that  fact  explained  the 
prima  facie  case  set  up  by  the  plaintiff,  and  led  strongly  to  the  con- 
clusion that  the  defendant  had  not  any  power  to  make  a  lease.  The 
verdict  on  this  issue,  therefore,  seems  to  us  to  be  wrong ;  and  on 
that  score  the  defendant  will  be  entitled  to  have  the  verdict  on  the 
fourth  issue  entered  for  him,  pursuant  to  the  leave  reserved.  It  is, 
therefore,  unnecessary  to  decide  whether  the  verdict  on  the  third 
issue  is  or  is  not  immaterial. 

The  remaining  question  is,  whether  there  is  evidence  to  support 
the  count  for  money  had  and  received.  The  agreement  in  this  case 
was  80  far  acted  upon  that  the  plaintiff  was  admitted  into  possession, 
and  occupied  the  land  for  two  years,  and  paid  2502.,  in  part  of  the 
5001. ;  and,  it  having  turned  out  in  the  end  that  no  lease  could  or 
would  be  granted  to  him,  he  claims  to  have  the  2502.  returned  to 
him,  as  being  paid  on  a  consideration  which  has  failed,  that  con- 
sideration being,  as  the  plaintiff  alleges,  the  promised  grant  to  him 
of  a  lease  for  twenty-one  years.  The  defendant,  on  the  other  hand, 
contended  that  the  consideration  for  paying  the  sum  of  5002.  was 
*not  solely  the  granting  of  the  lease,  but  that  the  whole  of  the  [  *164  ] 
matters  agreed  to  be  done  on  the  one  side,  was  the  consideration 
for  the  whole  of  the  matters  to  be  done  on  the  other  side.  It  may 
be  admitted  that  such  is  in  general  the  case,  that  the  whole  of  the 
stipulations  on  the  one  side  are  the  consideration  for  the  whole  of 
the  stipulations  on  the  other :  but  such  is  not  necessarily  the  case ; 
nor  is  it  the  case,  we  think,  in  this  agreement,  which  is  of  a  special 
nature ;  and  it  is  expressly  stated  in  it  that  the  sum  in  question  is 
a  bonus  or  premium  for  the  lease,  and  the  granting  of  the  lease  is 
the  particular  consideration  for  which  the  bonus  was  to  be  given. 

It  was  understood  between  the  parties  that  there  might  be  some 
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Whight  difficulty  or  delay  in  granting  a  valid  lease;  and  therefore  the 
Colls.  parties  contemplated  the  commencement  of  a  tenancy  before  the  lease 
was  granted ;  and  the  yearly  rent  of  816L  Ss.  was  to  commence,  in 
that  event,  from  the  time  when  possession  was  delivered  ;  and  the 
sum  of  5002.  was  then  to  be  paid.  But  it  cannot  be  supposed  to 
have  been  the  intention  of  the  parties  that  the  defendant  should 
keep  the  sum  of  500Z.,  if  he  never  made  the  lease.  The  object  of 
the  tenant  in  making  such  an  agreement,  is,  that  he  may  have  a 
security  that  he  shall  keep  the  land  for  the  specified  term,  so  that 
he  may  safely  lay  out  money  in  improvements  at  the  commence- 
ment of  his  term,  of  which  he  may  reap  the  benefit  before  his  term 
is  expired.  He  may  reasonably  be  supposed  to  have  been  willing 
to  pay  an  annual  rent  for  the  possession  of  the  land,  but  not  to  be 
willing  to  pay  the  bonus  or  premium,  unless  he  gets  the  security  of 
the  term ;  and  therefore  it  is,  that,  in  express  terms,  he  states  that 
the  money  is  to  be  paid  as  a  bonus  for  the  lease,  not  as  a  considera- 
tion for  making  the  agreement.  The  lease,  then,  not  having  been 
granted,  the  consideration  must,  after  such  a  lapse  of  time,  be  con- 
sidered to  have  failed,  and  the  count  for  money  had  and  received  is 
maintainable. 
[  166  ]  Under  this  state  of  circumstances,  the  defendant  is  entitled  to 

have  the  verdict  entered  for  him  on  the  fourth  issue ;  and  the 
verdict  for  the  plaintiff  on  the  other  issues  will  stand. 

Ride  accordingly. 

1849.  BEAED  e;.  EGEETON  and  Othees. 

^^^^'  (8  C.  B.  165—216;  S.  C.  19  L.  J.  C.  P.  86 ;  13  Jur.  1004.) 

[  166  ]  In  the  conBtruction  of  a  specification,  the  whole  instrument  must  be 

taken  together,  and  a  fair  and  reasonable  interpretation  given  to  the  words 
used  in  it. 

A  specification  of  a  patent  for  <'  a  new  and  improved  method  of  obtaining 
the  spontaneous  re-production  of  all  the  images  received  on  the  focus  of  the 
camera  obscura,"  in  describing  the  process,  stated  it  to  be  divided  into  five 
operations :  "  The  first  consists  in  polishing  and  cleaning  the  silver  surface 
of  the  plate,  in  order  to  properly  prepare  or  qualify  it  for  receiving  the 
sensitive  layer  or  coating  (iodine),  upon  which  the  action  of  the  light  traces 
the  design :  the  second  operation  is,  the  applying  that  sensitive  layer  or 
coating  to  the  silver  surface :  the  third,  in  submitting  in  the  camera  obsciua 
the  prepared  surface  or  plate  to  the  action  of  the  light,  so  that  it  may 
receive,  the  images :  the  fourth,  in  bringing  out  or  making  appear  the 
image,  picture,  or  representation,  which  is  not  visible  when  the  plate  is 
first  taken  out  of  the  camera  obscura :  the  fifth  and  last  operation  is,  that  of 
removing  the  sensitive  layer  or  coating,  which  would  continue  to  be  affected 
and  undergo  different  changes  from  the  action  of  light,  this  would  neces- 
sarily tend  to  destroy  the  design  or  tracing  so  obtained  in  the  camera 
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obscura."    It  then  proceeded  to  give  a  description  of  the  first  opei*ation,         Bbabd 
preparing  the  silver  surface  of  the  plate ;  the  concluding  part  of  which  «. 

directed  that  nitric  acid  dissolved  in  water  should  be  applied  three  different  Kokbton. 
times,  the  plate  being  each  time  sprinkled  with  pounce  and  lightly  rubbed 
with  cotton :  adding  '*  When  the  plate  is  not  intended  for  immediate  use  or 
operation,  the  acid  may  be  used  only  twice  upon  its  surface  after  being 
exposed  to  heat :  the  first  part  of  the  operation,  that  is,  the  preparation  as 
far  as  the  second  application  of  the  acid,  may  be  done  at  any  time :  this  will 
allow  of  a  number  of  plates  being  kept  prepared  up  to  the  last  slight 
operation :  it  is,  however,  considered  ind?8pensable,  that,  just  before  the 
moment  of  using  the  plates  in  the  camera,  or  the  reproducing  the  design, 
to  put  at  least  once  more  some  acid  on  the  plate,  and  to  rub  it  lightly  with 
pounce,  as  before  stated :  finally,  the  plate  must  be  cleaned  with  cotton 
from  all  pounce  dust  which  may  be  on  the  surface,  or  its  edges."  In  a 
subsequent  part  of  the  specification,  having  described  the  second  operation, 
viz.  the  application  of  the  iodine,  the  inventor  observed :  **  After  this 
second  operation  is  completed,  the  plate  is  to  be  passed  to  the  thii*d  opera- 
tion, or  that  of  the  camera  obscura:  whenever  it  is  possible,  the  one 
operation  should  immediately  follow  the  other : " 

Held,  that,  taking  the  whole  specification  together,  the  direction  as  to 
the  third  application  of  acid,  was  not  to  be  understood  to  be  a  direction  to 
apply  the  acid  after  the  second  operation,  viz.  the  coating  the  plate  with 
iodine,  which,  it  was  proved,  would  render  the  whole  process  abortive,  but 
to  apply  it  as  part  of  the  first  operation ;  and  that  the  specification  gave 
sufficient  information  to  an  operator  of  reasonable  skill. 

Gasb,  for  infringement  of  a  patent  (i).  [The  action  was  by  the 
assignee  of  a  patent  for  the  infringement  of  a  patent  granted  to 
Miles  Berry  and  by  him  assigned  to  the  plaintiff  for  ''  an  invention 
of  a  new  or  improved  method  of  obtaining  the  spontaneous  repro- 
duction of  all  the  images  received  in  the  focus  of  the  camera 
obscura." 

The  defendant  pleaded — first.  Not  guilty ;  secondly,  nan  concessit ; 
thirdly,  that  the  patent  was  obtained  by  fraud;  fourthly,  that 
Miles  Berry  was  not  the  first  inventor;  fifthly,  sixthly,  and 
seventhly,  pleas  that  were  demurred  to;  eighthly,  that  the 
invention  was  not  a  new  manufacture  for  which  letters-patent 
could  be  granted ;  ninthly,  that  it  was  not  a  new  invention,  as  to 
the  public  use ;  tenthly,  a  plea  to  which  there  was  a  demurrer ; 
eleventhly,  that  the  title  was,  in  its  claim,  description,  and  defini- 
tion, inconsistent  with  and  at  variance  with  and  too  large  for  the 
invention  as  described  in  the  specification  (to  which  the  plaintiff 
replied  that  the  description  was  true  and  proper) ;  twelfthly,  that 
Miles  Berry  did  not  by  any  instrument  in  writing,  &c.  particularly 
describe  the  nature  of  his  invention  ;  thirteenthly,  that  Miles  Berry 
did  not  assign  to  the  plaintiff;  fourteen thly,  leave  and  license 

(1)  In  the  report  in  8  C.  B.  the  following  summary  is  taken  from  the 
pleadings  are  set  out  at  length.    T  e     judgment  of  Wilde,  Ch.  J.— J.  G.  P. 
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Bkard       (replication,  de  injuria)  ;  fifteentbly,  that  the  invention  was  of  no 

Egkbton.     u^^  ^o  ^^^  public;  to  which  the  plaintiff  replied   that   it  was  of 

use,  &c. 

The  declaration  then  alleged  the  inrolment  of  the  specification.] 

[  176  ]  The  cause   was  tried   before  Wilde,  Ch.  J.,  at  the  sittings  in 

London  after  Trinity  Term,  1847. 

Evidence  was  given  by  the  plaintiff  in  support  of  the  first,  second, 
third,  fourth,  eighth,  ninth,  thirteenth,  fourteenth,  and  fifteenth 
issues.  To  prove  the  twelfth,  the  specification  was  put  in.  The 
patent  was  therein  described  to  be  for  **  A  new  or  improved  method 
of  obtaining  the  spontaneous  re-production  of  all  the  images 
received  on  the  focus  of  the  camera  obscura." 
The  infringement  was  admitted. 
[  176  ]  After  the  usual  preamble,  the  specification  contained  the  follow- 

ing preliminary  observations : 

"  This  invention  or  discovery  relates  to  photogenic  drawing,  or 
the  spontaneous  re-production  of  images,  pictures,  or  representa- 
tions of  nature,  by  the  action  of  light,  that  is,  by  the  process  or 
method  now  well  known  under  the  name  of  "  Daguerreotype."  I 
believe  it  to  be  the  invention  or  discovery  of  Messrs.  Louis  Jacques 
Maude  Daguerre  and  Joseph  Isidore  Niepce,  junior,  both  of  the 
kingdom  of  France,  from  whom  the  French  Government  have 
purchased  the  invention,  for  the  benefit  of  that  country. 

"  This  invention  or  discovery  was  fully  communicated  to  me  by 
a  certain  foreigner,  residing  in  France,  on  or  about  the  15th  day 
of  July,  in  the  year  1889,  with  instructions,  immediately  to  petition 
her  Majesty  to  grant  her  Boyal  letters-patent  for  the  exclusive  use 
of  the  same  within  these  kingdoms ;  and,  in  consequence  thereof, 
I  did  apply  for  such  letters- patent;   and  her  Majesty's  Solicitor* 
General,  after  hearing  all  parties  who  opposed  the   same,  was 
pleased,  on  or  about  the  2nd  day  of  August,  now  last  past,  to  issue 
his  report  to  the  Crown  in  favour  of  the  patent  being  granted,  and 
it  consequently  passed  the  Great  Seal  in  the  usual  course,  being 
sealed  on  the  day  above  named,  which  is  some  days  prior  to  the 
date  of  the  exposition  of  the  said  invention  or  discovery  to  the 
French  Government,  at  Paris,  by  Messrs.  Daguerre  and  Niepce, 
according  to  the  terms  of  their  agreement.    And  I  will  now  proceed 
to  describe  this  invention  or  discovery,  as  communicated  to  me. 

**  Description  of  the  process. — The  reproduction  of  the  images 
received  at  the  focus  of  the  camera  obscura,  is  effected  on  plates, 
or  surfaces  of  silver,  which  may  be  plated  on  copper ;  the  copper 


VOL.  T.XXIXJ         1849.     C.  P.     8  C.  B.  170—178.  4*6 

serving  principally  to  support  the  surface  or  sheet  of  silver,  the       Bbahd 
comhination  *of  these  two  metals  contributing  towards  the  per-     eoerton. 
fection  of  the  effect.     The  silver  employed  should  be  without  alloy,       [  *177  ] 
or  as  pure  as  possible.     The  sheet  of  copper  should  be  suflSciently 
thick  to  preserve  the  perfect  smoothness  and  flatness  of  the  plate, 
so  that  the  images  may  not  be  distorted  by  the  warping  thereof ; 
but  the  copper  should  not  be  thicker  than  what  would  be  required 
to  attain  that  end,  on  account  of  the  weight  of  the  metal.    The 
thickness  of  the  two  metals  united,  need  not  exceed  that  of  a 
stout  card. 

'^  The  process  is  divided  into  five  operations :  The  first  consists 
in  polishing  and  cleaning  the  silver  surface  of  the  plate,  in  order  to 
properly  prepare  or  qualify  it  for  receiving  the  sensitive  layer  or 
coating,  upon  which  the  action  of  the  light  traces  the  design. 
The  second  operation  is,  the  applying  that  sensitive  layer  or  coating 
to  the  silver  surface.  The  third,  in  submitting  in  the  camera 
obscura  the  prepared  surface  or  plate  to  the  action  of  the  light,  so 
that  it  may  receive  the  images.  The  fourth,  in  bringing  out  or 
making  appear  the  image,  picture,  or  representation,  which  is  not 
visible  when  the  plate  is  first  taken  out  of  the  camera  obscura. 
The  fifth  and  last  operation,  is  that  of  removing  the  sensitive  layer 
or  coating,  which  would  continue  to  be  affected  and  undergo 
different  changes  from  the  action  of  light ;  this  would  necessarily  tend 
to  destroy  the  design  or  tracing  so  obtained  in  the  camera  obscura. 

"  Description  of  the  first  operation  :  preparing  the  silver  surface 
of  the  plate. — For  this  operation,  are  required,  a  small  phial  of 
olive  oil,  some  cotton,  very  finely  carded,  a  small  quantity  of  pounce 
or  pumice  powder,  ground  extremely  fine,  and  tied  up  in  a  small 
bag  of  muslin,  sufficiently  thin  in  texture  to  allow  the  powder  to 
pass  easily  through  when  the  bag  is  shaken.  A  phial  of  nitric 
acid,  diluted  with  pure  water,  in  *about  the  proportion  of  one  part  [  •178  j 
of  acid  to  sixteen  parts  of  distilled  water.  A  wire  frame  or  stand, 
on  which  the  plates  can  be  placed,  so  as  to  be  heated  by  means  of 
a  lamp.  Lastly,  a  spirit  or  other  lamp  to  heat  the  plates.  The 
size  of  the  plates  or  surfaces  are  limited  by  the  dimensions  of 
the  apparatus. 

**  The  plates  must  first  be  well  cleaned  and  polished.  To  effect 
this,  begin  by  sprinkling  the  silver  surface  with  pounce,  by  shaking 
the  bag,  without  touching  the  plate,  and  then  with  cotton,  impreg- 
nated with  a  little  olive  oil,  rub  it  gently  on,  lightly  moving  the 
hand  round  in  circles  from  the  centre.     The  plates,  during  this 
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Beard       operation,  should  be  placed  flat  on  a  sheet  of  paper,  which  must 
BoBRTON.     ^6  changed  when    necessary.     The  pounce    must  be   sprinkled 
several  times,  and  the  cotton  changed  several  times,  during  the 
operation  of  rubbing. 

''The  pestle  and  mortar  used  for  pulverising  the  pounce  or 
pumice  powder,  should  not  be  formed  of  either  cast  iron  or  copper, 
but  made  of  porphyry.  The  pounce  should  be  ground  afterwards 
on  a  glass  plate,  with  a  glass  muller,  pure  water  being  used  in  the 
operation.    The  pounce  should  be  used  only  when  perfectly  dry. 

"  It  will  readily  be  conceived  how  important  it  is  that  the  pounce 
or  pumice  powder  should  be  sufficiently  finely  pulverised,  so  as 
not  to  cause  streaks ;  for  it  is,  in  a  great  measure,  upon  the  fine 
polish  of  the  surface  of  the  plate  that  depends  the  beauty  of  the 
image,  picture,  or  tracing  produced  thereon. 

"  When  the  plate  is  perfectly  polished,  it  must  then  be  cleaned. 
This  is  effected  by  dusting  or  sprinkling  the  powder  over  the 
surface,  and  rubbing  it  with  dry  cotton,  the  movements  of  the 
hand  being  made  in  circles,  and  backwards  and  forwards,  »id  up 
and  down  crossing  each  movement,  in  order  to  operate  equally  on 
[  •iTg  ]  *all  parts  of  the  surface.  This  is  the  best  mode  of  rubbing  to  gain 
the  desired  result. 

''  Next,  a  small  knot  or  tuft  is  made  with  carded  cotton,  which  is 
to  be  moistened  with  a  little  acid  diluted  in  water,  as  above  stated. 
To  do  this,  the  knot  of  cotton  may  be  placed  on  the  mouth  of  the 
'  bottle  containing  the  diluted  acid,  and  pressed  thereon ;  the  phial 
being  then  inverted,  and  then  placed  again  upright,  so  that  the 
^  centre  of  the  tuft  of  cotton  may  be  moistened  with  acid  without 
deeply  impregnating  it.  Very  little  acid  is  required,  and  care  must 
be  taken  not  to  wet  the  fingers  with  it.  With  this  tuft,  so  charged 
with  acid,  the  surface  must  be  rubbed,  care  being  taken  to  carry 
the  acid  uniformly  over  all  parts  of  the  surface  of  the  plate ;  the 
cotton  should  be  changed  several  times,  and  the  rubbing  of  the 
surface  be  made  by  moving  the  hand  round  and  round,'and  crossing 
as  before,  so  as  to  extend,  equally,  the  acid ;  which,  nevertheless, 
ought  to  do  no  more  than  cover  slightly  the  surface  of  the  plate. 
It  will  sometimes  happen  that  the  acid  applied  on  the  surface  of 
the  plate  will  be  found  to  accumulate  into  small  globules, — these 
must  be  destroyed  by  changing  the  cotton,  and  by  rubbing  the 
plate  gently,  so  as  to  spread  the  acid  evenly ;  for,  on  any  place 
where  the  acid  has  been  allowed  to  rest  a  time,  or  has  not  been 
laid  evenly,  it  would  form  spots  or  stains. 


VOL.  Lxxix.]         1849.    C.  P.    8  C.  B.  179—181.  447 

"  It  will  be  seen  that  the  acid  is  evenly  spread  upon  the  surface       Bbakd 
of  the  plate,  by  its  appearing  covered  with  a  uniform  tint,  or  what     EaBRTON. 
may  be  termed  a  thin  veil  or  change  of  surface.    The  plate  is  finally 
to  be  sprinkled  with  pounce  or  pumice  powder,  and  cleaned  by 
slightly  rubbing  it  with  a  fresh  piece  of  carded  cotton.    Instead  of 
ordinary  pounce,  calcined  Venetian  tripoli  may  be  used. 

"  The  plate,  thus  prepared,  is  then  to  be  submitted  ♦to  a  con-  [  •iso  ] 
siderable  degree  of  heat.  To  do  this,  it  is  placed  on  a  wire  frame, 
the  silver  surface  being  uppermost.  Under  the  plate  is  placed  a 
lighted  lamp,  which  is  to  be  moved  about,  so  that  the  flame  shall 
act  equally  upon  all  parts.  When  the  plate  has  been  submitted  to 
this  operation  for  about  five  minutes,  (or  until  the  heat  has  acted 
equally  upon  all  parts  of  the  plate,)  it  will  be  perceived  that  the 
surface  of  the  silver  has  obtained  a  whitish  tint  or  coating,  and 
then  the  action  of  the  heat  must  cease. 

"  This  effect  may  be  obtained  by  other  means  ;  for  instance,  the 
heat  of  lighted  charcoal  may  be  used,  which  may  be  preferable,  as 
the  operation  will  be  sooner  finished.  In  this  case,  the  wire  frame 
is  unnecessary,  for,  the  plate  may  be  laid  on  the  stove,  or  held  with 
tongs,  the  silver  surface  always  being  upwards,  and  it  may  be 
moved  backwards  and  forwards  on  the  furnace,  so  as  to  heat  it 
equally  throughout,  until  the  silver  surface  becomes  covered  with 
a  whitish  tint,  as  above  stated.  The  plate  is  next  to  be  cooled 
rapidly  by  placing  it  on  a  cold  body  or  substance,  such  as  a  marble 
slab,  or  stone,  or  metal  surface.  When  cooled,  it  must  be  polished 
again.  This  may  be  quickly  done,  since  it  is  only  necessary  to 
remove  the  white  tint  which  has  been  formed  on  the  silver  surface^ 
To  effect  this,  the  plate  is  to  be  sprinkled  with  pumice  powder, 
rubbed  in  a  dry  state  with  a  portion  of  cotton.  This  should  be 
done  on  the  surface  of  the  plate  several  times,  taking  care  to 
change  the  cotton  often. 

"  When  the  silver  is  well  polished  it  is  to  be  rubbed,  as  above 
stated,  with  acid  dissolved  in  water,  and  sprinkled  with  a  little  dry 
pounce  powder,  and  rubbed  lightly  with  a  knot  of  cotton.  The  acid 
is  then  to  be  laid  upon  the  plate,  say  three  different  times,  care 
being  taken  to  sprinkle,  each  time,  the  plate  with  powder,  and  to 
rub  it  dry,  and  very  lightly,  with  clean  cotton.  ♦Care  should  be  [  'i^i  ] 
taken  not  to  breathe  upon  the  plate,  or  to  touch  it  with  the  parts  of 
the  cotton  touched  by  the  fingers,  as  the  perspiration  would  produce 
spots  or  stains;  and  dampness  of  the  breath,  or  of  the  saliva, 
would  produce  the  same  defects  in  the  drawings. 
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Beard  ''  When  the  plate  is  not  intended  for  immediate  use  or  operation, 

EoERTON.  ^^^  ^^^^  ^^y  b^  ^B^d  o^^y  twice  upon  its  surface,  after  being 
exposed  to  heat.  The  first  part  of  the  operation  may  be  done  at  any 
time.  This  will  allow  of  a  number  of  plates  being  kept  prepared 
up  to  the  last  slight  operation.  It  is,  however,  considered  indis- 
pensable, just  before  the  moment  of  using  the  plates  in  the  camera, 
or  the  re-producing  the  design,  to  put,  at  least  once  more,  some 
acid  on  the  plate,  and  to  rub  it  lightly  with  pounce,  as  before  stated. 
''Finally, — the  plate  must  be  cleaned,  with  cotton,  from  all 
pounce  dust  which  may  be  on  the  surface  or  its  edges. 

"  Second  operation. — For  this  operation,  the  following  imple- 
ments are  required :  The  box,  represented  in  figs.  3  and  4 ;  the 
thin  board  or  frame,  shown  in  fig.  5  ;  four  small  metallic  bands,  of 
the  same  metals  as  the  plates,  seen  also  in  fig.  5  ;  a  small  handle, 
and  a  box  of  small  nails  or  tacks ;  and  a  phial  of  iodine. 

''  After  having  fixed  the  plate  upon  the  thin  board  or  frame,  (the 

silver  surface  uppermost,)  by  means  of  the  metallic  bands,  and  the 

small  nails  which  are  forced  into  the  board  by  the  handle,  some 

iodine  is  then  to  be  put  into  the  cup  or  dish  d,  placed  in  the 

bottom  of  the  box,  figs.  S  and  4.     It  is  necessary  to  divide  the 

iodine  into  pieces,  in  order  to  render  the  exhalation  more  extensively 

and  equally  diffused  ;  otherwise,  on  the  middle  of  the  plate  would 

be  formed  circles,  or  a  kind  of  iris,  or  appearance  of  a  rainbow,  in 

prismatic  colours,  which  would  prevent  the  plate  from  receiving  an 

uniform  impression. 

[  182  ]  "  The  thin  board,  with  the  plate,  is  then  placed,  with  the  silver 

surface  undermost,  upon  small  brackets  or  supports,  at  the  four 

angles  of  the  box ;  its  cover  g,  is  then  closed.    In  this  position,  the 

plate  must  be  left  until  the  surface  of  the  silver  be  covered  with  a 

fine  golden  tinge,  which  is  caused  by  the  evaporisation  of  the 

iodine  condensing  on  the  surface  of  the  silver.    If  the  plate  were 

allowed  to  remain  too  long,  this  golden  yellow  colour  would  turn 

purple,  or  violet  colour,  which  must  be  avoided,  because,  in  this 

state,  the  coating  is  not  so  sensitive  to  the  effect  of  light.     On  the 

contrary,  if  this  coating  is  too  pale,  or  not  sufficiently  yellow,  the 

image  taken  from   nature    would    be  very   deficiently  or  faintly 

re-produced  :  therefore,  a  coating  of  a  golden  yellow  is  particularly 

desired,  because  it  is  the  most  favourable  to  the  production  of  the 

effect. 

''The  time  necessary  for    this    operation    cannot  be  stated; 
because  it  depends  on  several  circumstances  ;  one  is,  the  temperature 
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of  the  room   wherein   the  operation  is  conducted ;   another,   the       Beard 
state  of  the  apparatus,  which,  for  this  process,  should  be  left  to     eoertoh. 
itself,  and  not  be  affected  by  the  addition  of  any  other  heat  than 
that  of  the  room. 

"  It  is  very  important,  in  this  operation,  that  the  temperature 
inside  the  box  be  equal  to  that  outside ;  if  such  were  not  the  case, 
on  the  plate  being  passed  from  a  cold  to  a  warmer  atmosphere,  it 
would  become  covered  with  condensed  moisture  from  the  atmo- 
sphere, which  would  do  great  injury  to  the  effect.  This  operation 
should  be  left  entirely  to  the  spontaneous  evaporation  of  the  iodine. 
Also,  the  more  this  box  or  apparatus  is  used,  the  less  time  is 
required  to  effect  the  object,  because  the  interior  sides  of  the  box 
become  penetrated  with  vapour  of  iodine ;  and  as  it  is  the  nature 
of  this  vapour  always  to  evaporate,  it  will  arise  *from  all  the  [  •is.J  ] 
internal  parts  of  the  box,  and,  therefore,  will  spread  more  evenly 
and  more  quickly  on  the  surface  of  the  plate,  which  is  very 
important ;  therefore,  it  is  proper  to  leave  a  little  iodine  in  the  cup 
on  the  bottom  of  the  box,  and  also  to  keep  the  box  free  from  damp. 
It  is,  therefore,  evident  that  the  apparatus  will  operate  better  after 
being  used  several  times. 

"  From  the  causes  above  stated,  it  is  not  possible  to  fix,  precisely, 
the  time  necessary  for  obtaining  the  coating  of  a  golden  yellow 
tint,  as  the  same  may  vary  from  five  to  thirty  minutes,  but  rarely 
longer,  unless  the  weather  be  very  cold.  It  is  necessary  to  look  at 
and  examine  the  state  of  the  plate  from  time  to  time,  to  ascertain 
whether  it  has  attained  the  golden  yellow  tint  required  ;  but  it  is 
important  that  the  light  should  not  be  allowed  to  fall  or  strike 
directly  upon  its  silver  surface.  It  may  happen  that  the  plate  be 
more  coloured  or  tinted  at  one  end  than  at  the  other ;  in  that  case, 
in  order  to  equalize  the  tint,  care  must  be  taken,  in  replacing  the 
plate,  to  turn  it  endways,  or  side  for  side. 

''  In  order  to  accomplish  these  repeated  examinations,  without 
injuring  the  sensitive  ground  or  coating,  this  process  should  be 
conducted  in  a  darkened  room,  into  which  light  is  admitted  side- 
ways, not  from  the  roof.  The  box  should  be  placed  in  a  dark  room, 
where  the  light  enters  but  feebly,  as  through  the  door  left  a-jar. 
Whenever  the  plate  is  to  be  inspected,  the  operator  is  to  raise  the 
lid  of  the  box,  when  the  board  may  be  taken  by  its  edges  with  the 
two  hands,  and  turned  up  rapidly,  very  little  light  being  required 
to  show  the  true  colour  of  the  coating ;  and  if  the  plate  has  not 
obtained  the  golden  yellow  tinge,  it  must  be  immediately  replaced 
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Beaud       in  the  box,  and  there  kept  until  it  attains  the  proper  gold  colour; 
Eqebton.     i^  on  the  contrary,  the  colour  is  deeper,  then  the  coating  will  not 
[  •IS*  ]       be  of  any  use,  and  *the  plate  is  to  be  repolished  and  cleaned,  the 
first  operations  being  recommenced. 

'*  From  a  written  description,  this  operation  may  seem  difficult 
and  tedious;  but,  with  a  little  practice,  an  intelligent  operator 
would  be  enabled  to  judge,  accurately,  of  the  time  required  to 
obtain  the  desired  golden  yellow  tint ;  and  also  to  inspect,  rapidly, 
the  plate,  so  as  not  to  give  the  light  sufficient  time  for  acting  upon 
the  coating. 

''  When  the  surface  of  the  plate  has  attained  the  proper  colour, 
the  board,  with  the  plate,  must  be  introduced  into  the  frame,  repre- 
sented at  figs.  6,  7,  and  8,  which  frame  is  adapted  to  the  camera 
obscura.  In  this  transference,  care  must  be  taken  to  prevent  the 
light  striking  on  the  surface  of  the  plate ;  and  for  this  purpose, 
the  camera  obscura  may  be  lighted  with  a  wax  taper,  the  light  of 
which  has  much  less  effect  upon  the  coated  surface;  even  this 
light  ought  not  to  be  allowed  to  strike  too  long  on  the  plate,  as  it 
will  cause  marks  or  traces  on  the  same,  if  allowed  to  continue  a 
length  of  time. 

''  After  this  second  operation  is  completed,  the  plate  is  to  be 
passed  to  the  third  operation,  or  that  of  the  camera  obscura. 
Whenever  it  is  possible,  the  one  operation  should  immediately 
follow  the  other ;  the  longest  interval  between  the  two  should  not 
exceed  an  hour ;  beyond  this  time,  the  action  of  the  iodine  and 
silver  surface  will  lose  their  requisite  photogenic  properties.  But, 
previous  to  passing  to  the  third  operation,  I  would  add  the  following 
remarks  or  observations : 

**  First  observation. — Before  using  the  iodine  box,  the  interior 

should  be  well  cleaned,  and  the  box  itself  turned  upside  down,  in 

order  to  empty  it  of  all  the  particles  of  iodine  which  may  have 

[  'iSo  ]      escaped  from  the  *cup ;  care  must  be  taken  not  to  touch  the  iodijie 

with  the  fingers. 

'*  During  the  operation  of  coating  the  surface  with  iodine,  the 
cup  should  be  covered  with  a  wire  or  other  gauze,  stretched  on  a 
frame ;  this  gauze  has  the  effect  of  regularly  distributing  the 
evaporation  or  vapour  of  the  iodine  upon  the  surface  of  the  plate, 
and  at  the  same  time  to  hinder,  whenever  the  lid  of  the  box  is 
closed,  the  compression  of  air,  thereby  occasioned,  from  causing 
the  particles  of  iodine  to  be  scattered  or  flying  about  within  the 
box,  which  particles  might  strike  the   plate  and  cause  spots  or 
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blotches  thereon  ;  for  this  reason,  the  lid  of  the  box  should  always        Beard 
be  closed  quietly.     The  same  observation  applies  in  case  particles     EGKhxoN. 
of  ^st  should  rise  inside  the  box,  which,  being  charged  with  the 
vapour  of  iodine,  might  injure  the  plate  by  coming  in  contact  with 
its  surface. 

"Second  observation. — The  iodine  box  or  apparatus,  above 
described,  may  be  varied  according  to  circumstances,  or  be  sub- 
stituted by  the  following  contrivance :  A  thin  deal  board,  similar  to 
the  one  used  for  fixing  the  plates  upon,  is  first  to  be  saturated  with 
the  vapour  of  the  iodine  ;  this  may  be  done  in  a  box  similar  to  the 
one  above  described,  or  even  in  a  box  only  two  inches  high.  This 
board,  when  once  properly  saturated,  may  be  placed  in  a  small  box, 
two  inches  high,  of  the  proper  length  and  width,  and  provided  with 
three  grooves  or  ledges,  one  to  receive  the  metallic  plate  or  silver 
surface,  and  the  two  others  to  receive  the  saturated  board,  which 
may  be  placed  nearer  to  or  further  from  the  metallic  surface. 
When  placed  in  the  first  groove  or  ledge,  it  may  be  at  a  quarter  of 
an  inch  distance  from  the  plate ;  in  the  second,  it  may  be  at  a 
distance  of  half  an  inch  or  more.  This  second  groove,  or  further 
position,  need  only  be  used  in  case  the  operation  of  coating  the 
surface  should  proceed  too  fast,  in  *consequence  of  increase  of  [  •i8r»  ] 
temperature,  or  in  case  the  plate  should  have  been  withdrawn 
before  it  has  reached  its  proper  degree  of  golden  colour. 

''  This  mode  or  process  of  coating  the  surface  has  the  advantage 
of  enabling  the  operator  to  coat  the  plate  with  iodine  with  great 
rapidity,  that  is  to  say,  generally  in  a  very  few  minutes.  If  the 
operation  should  proceed  too  fast,  the  board,  saturated  with  iodine, 
may  be  placed  in  the  upper  groove,  and  the  metallic  plate  under- 
neath :  this  position  causes  the  operation  to  proceed  slower.  It  is 
necessary  that  this  iodine  box  should  be  securely  closed,  to  hinder 
any  current  of  air  reaching  the  surface ;  and,  moreover,  in  this 
latter  case,  the  box  should  only  open  on  one  of  its  sides. 

"  The  board,  saturated  with  iodine,  may  be  made  to  serve  to  coat 
several  plates  during  a  whole  day,  or  even  several  days,  without 
the  necessity  of  replacing  it  in  the  iodine  saturating  box.  I  will 
now  proceed  to  describe  the  third  operation. 

"  Third  operation — the  camera  obscura. — As  before  stated,  the 
operation  should  proceed  as  quickly  as  possible  from  the  second  to 
the  third  operation,  or  not  leaving  more  than  one  hour  between 
both,  as,  beyond  this  time,  the  combination  between  the  iodine  and 
the  silver  has  no  longer  the  same  property. 

29—2 
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Beakd  "  The  apparatus  necessary  for  this   operation,  is  the  camera 

Egkrtok.     obscura  (see  figs.   9  and   10),  adapted  and  fitted   to  receive  the 
prepared  plates  and  their  boards. 

"  This  third  operation  is  that  in  which,  by  means  of  light  acting 
through  the  lens  of  the  camera  obscara,  nature  reflects  or  impre8ses(to 
use  figurative  language)  an  image  of  herself  of  all  objects  enlightened 
by  the  sun,  on  the  surface  of  the  photographic  or  prepared  plates. 

*'  It  is  easy  to  conceive,  that,  this  operation  being  produced  only 

by  the  agency  or  effect   of   light,  the  action  is  the  more  rapid 

[  *lfi7  ]      according  as  the  objects  are  'more    brilliantly  lighted   up,  or 

illuminated,  or  in  their  nature  are  more  intensely  white,  or  present 

bright  lines  or  surfaces. 

**  After  having  placed  the  camera  obscura  opposite  to,  or  in  front 
of,  the  objects  of  which  it  is  desired  to  fix  or  retain  the  image,  or 
obtain  a  representation,  it  is  essential,  first,  to  adjust  the  focus 
of  the  camera  obscura,  so  that  the  objects  may  be  represented 
perfectly  clear  and  distinct.  This  is  easily  done,  by  moving  forward 
or  backward  the  frame  of  a  plate  of  ground-glass  in  the  camera, 
which  glass  receives  the  images  of  the  objects  from  the  lens.  When 
this  frame  is  brought  to  the  proper  position,  this  moveable  part  of 
the  camera  obscura  is  fixed  by  means  of  screws,  applied  for  that 
purpose.  The  ground-glass  is  then  removed  from  the  instrument, 
care  being  taken  not  to  move  the  camera  obscura ;  and,  in  the 
place  of  the  ground-glass,  is  substituted  the  apparatus,  carrying  the 
prepared  metallic  plate  or  surface,  (see  figs.  6,  7,  and  8,)  which 
apparatus  exactly  fits  the  place  of  the  ground-glass  plate  or  its 
frame.  During  the  time  the  apparatus,  with  the  prepared  surface, 
is  being  fastened  by  small  brass  buttons  or  other  fastenings,  the 
camera  obscura  is  closed.  The  obscuring  shutters  or  doors,  h,  6,  of 
the  apparatus,  are  then  opened  by  means  of  the  two  semi- 
circles a,  a.  The  plate  is  then  in  a  proper  position  to  receive  and 
retain  the  impression  of  the  image  of  the  objects  chosen,  nothing 
more  need  be  done,  but  to  open  the  aperture  of  the  camera  obscura, 
and  to  consult  a  watch  to  reckon  the  minutes  the  prepared  surface 
shall  be  under  the  action  of  the  light. 

**  This  operation  is  of  a  very  delicate  nature,  and  should  be  care- 
fully attended  to,  because  nothing  is  visible ;  and  it  is  quite 
impossible  to  state  the  time  necessary  for  the  re-production  of  the 
image,  as  it  depends  entirely  on  the  intensity  of  light  received  by 
[  ♦188  ]  *or  from  the  objects,  the  image  of  which  it  is  intended  to  re-produce : 
the  time  may  vary  from  three  to  thirty  minutes. 
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"  It  must  likewise  be  remarked,  that  the  seasons,  as  well  as  the  Bbabd 
hours  of  the  day,  have  great  influence  on  the  rapidity  of  the  opera-  eobrton. 
tion.  The  most  favourable  hours  are,  from  seven  in  the  morning 
till  three  in  the  afternoon.  The  process  of  re-production,  which  may 
require  from  three  to  four  minutes  in  the  months  of  June  and  July, 
will  require  from  five  to  six  in  the  months  of  May  and  August,  from 
seven  to  eight  in  April  and  September,  and  so  on  in  proportion  as 
the  seasons  advance.  This  is  only  a  general  and  approximate  state- 
ment, for  objects  strongly  lighted,  as  it  often  happens  that  twenty 
minutes  are  necessary  for  the  operation  in  the  most  favourable 
months,  that  is,  when  the  objects  are  partially  in  shadow  or 
darkness. 

**  It  will  be  seen,  from  what  has  been  stated,  that  it  is  impossible 
to  name  exactly  the  time  necessary  for  obtaining  images  or  tracings 
from  nature  (or  photographic  designs) ;  but,  by  a  little  practice,  it 
may  be  easily  ascertained.  Practice  is  the  only  sure  guide; 
and,  with  this  advantage,  an  operator  will  readily  ascertain  the 
required  time  correctly.  Latitude  of  the  situation  is  of  course  to  be 
considered:  for  example,  it  is  conceived,  that,  in  the  south  of 
France,  and,  generally,  in  all  the  countries  where  the  light  is  very 
intense,  as  in  Spain  or  Italy,  the  plates  will  receive  the  impression 
much  more  rapidly.  It  is,  however,  very  important  not  to  allow 
more  time  to  pass  than  what  is  necessary  for  the  re-production, 
because  the  clear  parts  would  no  longer  be,  or  remain,  white  or 
clear, — they  would  be  darkened  by  the  prolonged  action  of  the  light 
allowed  to  strike  upon  the  iodine  on  the  surface.  If,  on  the  con- 
trary, the  time  allowed  is  not  sufficient,  *then  the  proof  or  image  [  *189  ] 
would  be  vague,  and  without  proper  details. 

"  Supposing  the  operator  has  failed  in  one  proof,  it  being  imper- 
fect on  account  of  its  having  been  withdrawn  too  soon,  or  left  to 
remain  too  long,  another  may  be  begun  immediately.  If  a  plate 
has  been  previously  prepared,  the  operator  is  then  more  certain  of 
obtaining  the  proper  effect,  the  second  operation  being  corrected  by 
the  first. 

"  It  is  desirable  and  useful,  in  order  to  acquire  a  proper  practice, 
to  make  some  experiments  of  this  kind.  The  plate  or  surface  having 
been  submitted  to  the  action  of  the  light  the  required  time,  I  will 
proceed  to  describe  the — 

"  Fourth  operation— the  mercurial  process. — The  operator  must 
hasten  to  submit  the  surface  of  the  plate  to  the  fourth  operation  as 
soon  as  it  is  withdrawn  from  the  camera  obscura.     Not  more  than 
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Bkabd       one  hour  ought  to  be  allowed  to  expire  between  the  third  and 
Eqebtoh.     fourth  operations ;  and   it  is  much  more  certain  to  obtain  good 
proofs  or  tracings  of  nature,  when  the  fourth  operation  takes  place 
immediately  after  the  third. 

"For  the  fourth  operation,  the  following  articles  are  required: 
First,  a  phial  containing  a  quantity  of  mercury,  or  quicksilver. 
Second,  a  spirit  or  other  lamp.  Third,  the  apparatus  represented 
in  figs.  11  and  12.  Fourth,  a  glass  funnel,  with  a  long  neck.  By 
means  of  the  funnel,  the  mercury  is  poured  into  the  cup  c,  situated 
in  the  bottom  of  the  apparatus  (shown  in  the  figures),  and  in  a 
sufficient  quantity  to  cover  the  ball  or  globe  of  the  thermometer  /. 
From  this  time,  no  day-light  must  be  admitted,  and  the  room  must 
be  darkened,  and  the  light  of  a  candle  or  taper  only  be  used  to  enable 
the  operator  to  inspect  the  progress  of  the  operation. 
[  ♦190  ]  "  The  board,  on  which  the  plate  is  fixed,  must  be  'withdrawn 

from  the  apparatus,  already  mentioned,  as  adopted  in  the  camera ; 
which  apparatus  preserves  it  from  the  contact  of  light.  The  thin 
board,  with  the  plate,  is  then  introduced  into  the  grooves  or  ledges 
of  the  blackened  board  b,  fig.  11.  This  black  board  is  then  replaced 
in  the  box  or  apparatus,  where  it  is  maintained  at  an  inclination  of 
forty-five  degrees.  The  prepared  metal  surface  A,  being  placed 
undermost,  so  that  it  may  be  seen  through  the  side  glass  9:  the 
cover  a,  of  the  box  must  be  put  down  gently,  to  prevent  any  particles 
of  mercury  flying  about,  in  consequence  of  the  compression  of  the  air. 

"  When  the  whole  is  thus  prepared,  the  spirit  lamp  is  lighted  and 
placed  under  the  cup  containing  the  mercury,  and  allowed  to  remain 
until  the  thermometer  (the  ball  of  which  is  immersed  in  the  quick- 
silver bath,  the  tube  extending  outside  the  box),  indicates  a 
temperature  of  sixty  degrees  centigrade:  the  lamp  then  must  be 
removed.  If  the  thermometer  has  rapidly  risen,  it  continues  to  rise 
even  when  the  lamp  is  removed,  but  it  should  not  be  allowed  to  rise 
above  seventy-five  degrees  centigrade. 

"  The  impression  of  the  image  of  nature  now  actually  exists  on 
the  plate,  but  it  is  not  visible ;  it  is  only  after  several  minutes  of 
time  has  elapsed,  that  faint  tracings  of  the  objects  begin  to  appear, 
as  may  be  readily  ascertained  by  inspecting  the  operation,  or  looking 
through  the  glass,  assisted  by  the  light  of  a  candle  or  taper,  which 
must  not  be  allowed  to  strike  too  long  on  the  plate,  because  it  would 
leave  marks  on  the  same.  The  plate  should  be  left  in  the  box  until 
the  thermometer  has  fallen  to  forty -five  degrees ;  then  the  plate  is 
to  be  taken  out,  and  this  operation  is  finished. 
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**  When  the  objects  or  articles  (the  re-production  of  the  images  of       Beard 
which  it  is  intended  to  be  produced)  have  been  brightly  illuminated,     egkrton. 
and  the  light  has  acted  *a  little  too  long  in  the  camera  obscura,  this       [  •191  ] 
fourth  operation  will  be  finished,  even  before  the  thermometer  has 
gone  down  to  fifty-five  degrees;  this   effect  may  be  perceived  by 
looking  through  the  glass  g. 

"  It  is  necessary,  after  each  operation,  to  wipe  or  clean  well  the 
interior  of  the  apparatus,  in  order  to  remove  the  slightest  coating  or 
layer  of  mercury  which  generally  covers  or  adheres  to  it.  The  black 
board  or  frame  6,  must,  likewise,  be  carefully  wiped,  that  it  may  not 
retain  any  particles  of  quicksilver.  When  the  apparatus  is  to  be 
packed  up  for  carrying  it  from  place  to  place,  the  mercury  which  is 
in  the  cup  must  be  poured  into  the  phial ;  this  is  done  by  inclining 
the  box,  so  as  to  let  the  mercury  escape  through  the  small  cock  «,  at 
the  side  of  the  apparatus. 

"  The  picture  or  plate  may  now  be  inspected  by  means  of  a  weak 
light,  in  order  to  ascertain  whether  the  operation  has  succeeded  or 
not.  It  may  be  taken  from  off  the  thin  board,  by  removing  the 
metallic  bands  or  straps,  which  bands  should  be  cleaned  carefully, 
by  means  of  pounce  and  a  little  water,  from  any  iodine  or  mercury 
they  may  have  received:  this  should  be  done  after  each  plate 
has  been  operated  upon. 

"It  will  be  readily  conceived  that  this  cleaning  is  necessary, 
since  not  only  these  small  bands  are  covered  with  a  coating  of 
iodine,  but  they  have  also  received  a  portion  of  the  tracing  from 
nature. 

"  The  plate  is  then  to  be  placed  in  a  box  provided  with  a  cover 
and  grooves,  until  it  can  undergo  the  fifth  and  last  operation.  This 
operation  need  not  be  effected  immediately,  for,  the  plate  or  sketch 
may  be  kept  in  this  state  for  several  months,  without  undergoing 
any  alteration,  provided,  however,  it  be  not  frequently  inspected  or 
exposed  in  the  open  day-light.  I  will  now  proceed  to  the  last 
operation,  viz.,  the — 

"  Fifth  operation — fixing  the  tracing,  delineation,  or  *picture. —      [  •192  ] 
The  object  of  the  fifth  operation,  is,  to  remove  from  the  surface  or 
plate  the  coating  of  iodine,  which,  otherwise,  on  its  being  exposed 
too  long  to  the  action  of  light,  would  continue  to  be  decomposed,  and 
would  thereby  destroy  the  picture  or  tracing. 

''  For  this  operation,  the  following  articles  are  required :  First, 
water,  saturated  with  sea  salt,  or  a  weak  solution  of  hyposulphite  of 
pure  soda.     Second,  the  apparatus  represented  in  figs.  18  and  14. 
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Bbard       Third,  two  troughs  of  tinned  metal.     Fourth,  a  vessel  or  jug  full  of 
Egbutok.     distilled  water. 

"  In  order  to  remove  the  coating  of  iodine,  the  operator  must  take 
the  common  salt,  and  put  it  into  a  bottle  with  a  large  mouth,  the 
bottle  being  filled  with  pure  water.  To  accelerate  the  dissolving  of 
the  salt,  the  bottle  may  be  shaken  from  time  to  time.  When  the 
water  is  completely  saturated  with  salt,  it  is  to  be  filtered  through 
blotting  paper,  that  no  extraneous  matters  may  remain  in  it,  and 
that  it  may  be  perfectly  clean. 

"Water,  saturated  with  salt,  may  be  prepared  in  sufiBcient 
quantity  before-hand,  and  kept  in  corked  bottles  ;  by  this  means,  the 
necessity  and  inconvenience  of  preparing  it  every  time  is  avoided. 

"  Into  one  of  the  troughs,  the  salt  water  is  to  be  poured,  until  it 
is  about  an  inch  in  depth ;  the  other  trough  is  to  be  filled  with  pure 
water.  These  two  fluids  are  warmed  or  heated  in  temperature, 
though  not  to  the  boiling  point. 

"  In  place  of  the  solution  of  salt,  may  be  substituted  a  solution  of 
hyposulphite  of  pure  soda  :  this  latter  is  even  preferable,  because  it 
completely  removes  the  iodine,  which  is  not  always  the  case  when 
salt  is  used,  especially  if  the  designs  or  tracings  have  been  obtained 
some  time,  and  laid  aside  between  the  fourth  and  fifth  operations. 
The  mode  of  operating,  however,  is  the  same  for  the  two  solutions, 
[  *193  ]  although  the  solution  of  *hyposulphite  does  not  require  to  be 
warmed,  and  a  less  quantity  of  it  is  required  than  of  the  salt  and 
water,  since  it  is  sufficient  that  the  plate  should  be  covered  with  the 
same  when  laid  on  the  bottom  of  the  trough. 

"  The  plate  is  first  to  be  immersed  in  the  pure  water  contained 
in  one  of  the  troughs.  It  must  only  be  dipped  in,  and  drawn  out 
immediately ;  it  is  sufficient  that  the  surface  of  the  plate  be  covered 
with  water,  and  then,  without  allowing  it  to  dry,  it  is  to  be  plunged 
immediately  into  the  salt  water. 

**  If  the  plate  is  not  dipped  in  pure  water  before  immersing  it  in 
salt  water,  or  in  the  solution  of  hyposulphite,  these  solutions  would 
make  marks  or  spots  on  the  surface  of  the  plate.  To  facilitate  the 
action  of  the  salt  water,  or  of  the  hyposulphite  which  absorbs  the 
iodine,  the  plate  should  be  moved  about  in  the  liquid,  thus  producing 
a  gentle  washing  of  the  surface. 

**  When  the  yellow  colour  or  tint  of  the  iodine  is  entirely  removed 
from  the  surface  of  the  plate,  it  is  to  be  removed,  and  carefully 
taken  by  the  edges,  so  as  not  to  touch  or  injure  the  drawing,  and 
then  dipped  immediately  in  the  first  trough  of  pure  water. 
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"  The  apparatus,  shown  in  figs.  13  and  14,  is  then  brought  into       Beard 
use,  and  must  be  perfectly  clean,  and  a  vessel  filled  with  distilled     eobrtok. 
water,  which  should  be  hot,  but  not  boihng.    The  plate,  on  being 
withdrawn  from  the  trough  of  water,  is  to  be  placed  immediately  on 
the  inclined  plane  e,  and,  without  allowing  it  time  there  to  dry,  the 
operator  is  then  to  pour  upon  the  surface,  bearing  the  drawing,  the 
hot  distilled  water,  beginning  at  the  top  of  the  plate,  and  pouring 
the  water  over  it  in  such  manner  that  it  shall  flow  over  the  surface 
and  carry  away  with  it  all  the  solution  of  sea  salt,  or  of  hypo- 
sulphite, which  has  been  already  considerably  weakened  by  the 
immersion  of  the  plate  in  the  first  trough.     If  hyposulphite  solution 
has  been  used,  the  ^distilled  water  to  be  poured  over  the  surface,       ^  *^^*  ^ 
need  not  be  so  hot  as  for  the  common  salt  solution. 

'^  Not  less  than  a  quart  of  hot  distilled  water  is  required  for  thus 
washing  the  surface  of  a  plate  measuring  eight  or  nine  inches  long 
by  six  or  seven  inches  wide.  It  will  sometimes  occur,  that,  after 
having  poured  warm  water  on  the  surface,  some  drops  or  globules 
of  water  will  remain  on  the  plate.  In  this  case,  they  must  be 
removed  before  they  have  time  to  dry,  as  they  might  contain  some 
particles  of  sea  salt,  or  iodine,  and  injure  the  drawings ;  they  are 
readily  removed  by  strongly  blowing  on  the  plate. 

"  It  will  be  understood  how  important  it  is  that  the  water  used 
for  this  washing  should  be  perfectly  pure,  for,  part  of  it  will  dry  on 
the  surface  of  the  plate,  notwithstanding  the  rapidity  with  which  it 
may  have  passed  over  it ;  and,  if  it  contains  extraneous  matters, 
then  numerous  and  indelible  spots  would  be  formed  on  the  drawing 
or  tracing. 

''  In  order  to  ascertain  that  the  water  is  suited  for  this  washing, 
a  drop  may  be  let  fall  on  a  burnished  plate,  and  if,  when  evaporated 
by  heat  it  leaves  no  stain  or  mark  behind,  it  may  be  employed 
without  fear.  Distilled  water  is  always  sufficiently  pure  for  this 
operation,  without  testing. 

**  When  this  washing  is  completed,  the  picture,  drawing,  or  tracing 
is  finished.  The  only  thing  now  to  be  done,  is,  to  preserve  its 
surface  from  being  touched,  also  from  dust,  and  from  vapours 
which  tarnish  silver.  The  mercury  which  traces  the  images,  or, 
in  other  words,  by  the  action  of  which  the  images  are  rendered 
visible,  is  partly  decomposed,  it  adheres  to  the  silver,  it  resists  the 
washing  by  the  water  poured  upon  it  by  its  adhesion,  but  it  will  not 
bear  any  rubbing  or  touching. 

"  To  preserve  the  drawings,  they  must  be  covered  *with  glass,       [  •los  ] 
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Beard  securely  placed  a  little  above  the  surface ;  both  the  edges  of  the 
Egbbton.  glass  and  plate  secured  by  pasted  paper,  or  other  means ;  and  they 
are  then  unalterable,  even  by  the  light  of  the  sun. 

'*  It  may  happen,  that,  in  travelling,  the  operator  may  not  be 
able,  conveniently,  to  thus  secure  the  plates ;  but  they  may  be 
preserved  by  inclosing  them  in  a  box;  and,  for  greater  safety, 
small  bands  of  paper  may  be  pasted  over  the  junction  of  the  box 
and  its  cover. 

''It  may  be  necessary  to  state  that  the  silver  surfaces  may  be 
used  several  times,  in  succession,  provided  the  silver  be  not  polished 
or  ground  through  to  the  copper.  And  it  is  very  important  to 
remove,  after  each  time  of  using,  the  mercury  traced  on,  or  adhering 
to,  the  surface,  which  is  to  be  done,  as  before  described,  by  means 
of  pounce  or  pumice  powder  and  oil,  and  by  changing  the  cotton 
often :  otherwise,  the  mercury  would  finally  adhere  to  the  silver, 
and  the  proofs  obtained  on  that  combination  would  always  be 
imperfect,  because  they  would  be  deficient  both  in  vigour  and 
clearness. 

"  Explanations  of  the  drawings  (see  Plate  I.)  of  the  apparatus  used 
in  these  processes  or  operations  of  Daguerreotype. — Fig.  1  represents 
a  plan  view  of  a  wire  frame ;  fig.  2  is  a  side  view  of  the  same. 
This  frame  serves  to  receive  the  plates  when  they  are  to  be  heated 
by  the  spirit  lamp. 

"  Fig.  6  is  a  plan  view  of  the  thin  board  or  tablet,  on  which  is  fixed 
the  plate  for  the  subsequent  operations.  The  plate  is  fixed  on  it 
by  means  of  four  thin  metal  bands,  plated  with  silver,  they  should 
be  of  the  same  thickness  as  the  plate.  These  bands  are  fixed  on  the 
board  by  small  nails,  forced  or  driven  into  it  through  holes  by  means 
of  a  handle. 

"  The  surface  of  these  bands,  being  nearly  level  with  that  of  the 
plate,  retain  it  by  small  projections  or  pieces  soldered  on  them. 
[  ♦196  ]  These  metallic  bands  have  two  *offices  to  perform, — one,  to  secure 
the  plate,  and  the  other  to  facilitate  the  equalization  of  the  coat  of 
iodine,  which  might  otherwise  be  more  intense  on  the  edges  or 
borders  of  the  plate  than  on  its  centre. 

"Fig.  8  is  a  vertical  section  of  the  iodine  box,  or  apparatus 
wherein  the  coating  of  iodine  is  obtained  upon  the  silver  surface. 
Fig.  4  is  a  plan  view  of  the  same,  c  is  an  interior  cover,  closing 
the  lower  part  of  .the  box  ;  it  serves,  when  the  apparatus  is  not  in 
operation,  to  concentrate  the  evaporation  of  the  iodine,  which  con- 
denses on  the  wooden  surface  of  this  part  of  the  box  ;  d  is  the  cup 
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Beard  or  dish  for  containing  the  iodine  ;  e  is  the  thin  board,  to  which  is 
EaBKTON.  fi^^^  ^^^  plate  (as  represented  at  iBg.  5),  the  silver  snrface  being 
downwards;  it  is  thas  placed  in  order  to  obtain  the  coating  of 
iodine,  as  the  vapour  therefrom  rises  upwards.  The  board  rests  on 
brackets  (/),  placed  at  the  four  angles  of  the  box,  the  cover  c  being 
previously  removed ;  g  is  the  lid  or  cover  of  the  box,  which  should 
be  kept  shut,  excepting  when  the  plate  is  taken  out  for  examina- 
tion ;  h  h  are  small  rods  at  the  four  corners  of  the  inclined 
lining  {k)  of  the  box,  to  support  the  cover,  c ;  j  represents  a  disc  or 
sieve  of  wire,  or  other  gauze,  which  is  to  be  placed  over  the  cup,  in 
order  to  equalise  the  dispersion  of  the  evaporation  of  the  iodine  ;  it 
serves  also  to  prevent,  in  case  the  box  should  be  closed  too  rapidly, 
the  compressed  air  from  driving  out  of  the  cup  particles  of  iodine, 
which  might  adhere  to  the  plate,  and  cause  spots  on  the  drawing ; 
k  is  the  wooden  lining,  formed  with  inclined  sides,  in  the  shape  of 
a  square  funnel ;  this  shape  assists  to  diffuse  equally  the  vapours  of 
iodine,  which  spread  as  they  rise. 

"  It  is  requisite  to  have  a  magazine  box,  or  case,  and  its  cover,  in 
which  may  be  inclosed  the  plates  or  surfaces,  before  and  after  the 
drawings  have  been  taken.  The  plates  are  introduced  into  and 
[  *198  J  secured  by  small  *grooves  on  the  insides,  so  that  they  cannot  rub 
against  one  another,  they  being  at  the  same  time  preserved  from 
dust.  By  pasting  strips  of  paper  on  the  junctions  of  the  cover  and 
box,  they  may  be  preserved  from  all  injurious  vapours ;  but  this  is 
requisite  only  for  plates  or  drawings  completely  finished,  or  in  case 
the  box  should  not  close  well. 

"Figs.  6,  7,  8,  represent  different  views  of  the  frame  which 
receives  the  thin  board  carrying  the  plate  or  silver  surface,  and 
serves  to  preserve  it  from  the  effect  of  light  as  soon  as  it  has  received 
the  coating  of  iodine  in  the  box,  shown  in  fig.  8.  Fig.  8,  a  front 
view,  showing  the  covers  or  doors  to  shade  the  silver  surface.  Fig.  6 
is  a  section  showing  the  doors  in  the  position  they  will  be  in  when 
the  plate  is  exposed  to  the  action  of  the  light  in  the  camera,  a  a  are 
semi-circles  or  pieces  for  opening  the  doors  {h  b),  whenever  this 
frame,  with  the  plate,  is  placed  in  the  camera  obscura ;  e  is  the  thin 
board  on  which  the  plate  is  fixed;  d  d  are  buttons  on  both  sides  of 
the  frame,  to  fasten  the  board  on  the  doors ;  e  shows  the  thickness 
of  the  frame ;  /  is  the  plate  or  surface  intended  to  receive  the 
picture. 

'*  Fig.  6  represents  the  frame  with  the  doors  open,  as  they  are  at 
the  time  when  a  tracing  is  taken  in  the  camera  obscura.  | 
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"  The  camera  obscura  process. — Fig.  10  is  a  vertical  section,  taken       bkaud 
through  a  camera  obscura,  adapted  for  the  process  of  Daguerreotype     EGKRToy. 
or  photogenic  delineation,  furnished  with  a  frame  for  carrying  the 
plate  of  ground-glass  a.  The  distance  this  glass  plate  is  to  be  from.the 
object  glass  or  lens,  is  the  same  as  the  distance  at  which  the  surface 
intended  to  receive  the  image  is  placed,  with  the  frame  and  shading 
doors,  as  shown  in  c,  fig.  9,  which  figure  is  a  horizontal  section  of 
the  camera  obscura.   6  is  a  mirror  for  observing  the  effect  of  objects 
and  selecting  points  of  view :   this  mirror  serves  to  enable  the 
♦operator  to  choose  the  scenery,  the  image  of  which  is  to  be  repro-       [  •isd  ] 
duced ;  it  should  be  inclined  to  about  forty-five  degrees  to  the 
horizon,  by  means  of  the  rod  Z.     In  order  to  bring  the  objects  pre- 
cisely in  the  focus,  the  ground-glass  should  be  completely  exposed, 
and  the  object  looked  at  as  reflected  on  the  ground  glass.     The 
image  of  the  object  is  easily  brought  into  the  proper  focus,  by 
moving  forward  or  backward  the  sliding  box  d,  taking  hold  of  it  at 
the  bottom  with  both  hands  by  the  projections  e,  fig.  9,  and  forcing 
it  to  or  from  the  operator. 

"When  the  focus  is  properly  adjusted,  the  thumb-screw  h  is 
turned,  to  fix  the  parts  in  this  position.  The  mirror  is  kept  closed 
by  means  of  two  hooks  at  /,  which  take  into  small  eyes  at  g ;  the 
frame  and  ground-glass  plate  is  withdrawn,  and  in  its  place  is 
substituted  the  frame  carrying  the  prepared  plate  or  surface,  which 
is  so  represented  in  fig.  9,  with  the  shading  doors  b  open  in  the 
camera  obscura.  These  doors  should  be  internally  lined  with  black 
velvet,  as  well  as  the  sliding  box  <i,  to  avoid  all  reflection  of  light. 

"  The  object  glass  is  achromatic  and  periscopic  (the  concave  part 
must  be  outside  of  the  camera  obscura) :  its  diameter  is  about  three 
and  a  half  inches,  and  its  focus  about  thirteen  inches.  A  diaphragm 
is  placed  before  the  object  glass,  at  a  distance  of  about  three  and  a 
half  inches,  and  its  aperture  may  be  closed  by  means  of  a  plate  on 
a  pivot. 

"  This  camera  obscura  reverses  the  objects  from  right  to  left, 
which  is  not  of  much  consequence  in  a  great  number  of  cases ;  but, 
if  it  is  desired  to  have  an  image,  drawing,  or  tracing,  in  the  natural 
position  of  the  object,  a  flat  looking  glass  or  mirror  is  to  be  placed 
on  the  outside  beyond  the  aperture  of  the  diaphragm,  as  at  j,  fig.  9^ 
it  being  fixed  by  means  of  a  screw  at  k.  But,  as  this  arrangement 
of  reflection  occasions  a  loss  of  light,  and  injures  the  photogenic 
process,  about  one  third  *more  time  must  be  allowed  to  obtain  a  [  *20o  j 
tracing  or  drawing. 
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Beard  **  The  mercurial  process. — Fig.  11  is  a  vertical  section  of   the 

EaKRTOK.  apparatus,  and  fig.  12  a  front  elevation,  showing  the  thenxiomet^r. 
a  is  the  cover  of  the  apparatus  ;  h  the  black  board  with  grooves  to 
receive  the  board  h,  carrying  the  silver  surface  or  metallic  plate ; 
c  the  cup  containing  the  mercury  or  quicksilver ;  d  is  the  spirit 
lamp ;  e  is  a  small  cock,  through  which  the  mercury  may  be  with* 
drawn,  the  apparatus  being  inclined  on  one  side  for  that  purpose ; 
/  is  the  thermometer ;  ^  is  a  glass  window,  through  which  the 
progress  on  the  silver  surface  may  be  inspected;  h  is  the  board 
carrying  the  metallic  plate,  which  has  received  the  image  or 
design ;  i  is  a  stand  or  support  for  the  spirit  lamp,  which  is  held 
by  the  ring  A;,  so  that  the  flame  may  play  on  the  centre  of  the  cap. 
All  the  interior  parts  of  this  apparatus  ought  to  be  blackened  and 
varnished. 

''  The  washing  apparatus. — Fig.  13  is  a  front  representation  of 
the  washing  apparatus,  made  of  tin,  varnished.  To  wash  the 
designs  on  the  plates,  they  are  placed  on  the  stand  or  angular 
ledge  df  see  fig.  18.  6  is  a  ledge  to  conduct  the  water  to  the 
receptacle  c.    Fig.  14  is  a  side  elevation  of  this  washing  apparatus.'' 

A  witness  called  on  the  part  of  the  plaintiff,  to  prove  that  the 
directions  contained  in  the  specification  would  enable  a  person  of 
competent  skill  to  perform  the  operations  therein  described,  stating 
that  the  application  of  acid  after  the  plate  had  been  coated  with 
iodine,  would,  in  his  opinion,  render  the  experiment  abortive,  it 
was  objected,  on  the  part  of  the  defendants,  that  the  specification 
was  bad. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  no  person  could 
be  misled  by  this  isolated  statement ;  and  that,  taking  the  whole 
[  •201  ]  specification  together,  and  giving  *it  a  fair  and  reasonable  con- 
struction, it  was  sufficiently  explicit. 

The  learned  Judge,  however,  was  disposed  to  think  the  objection 
fatal.  It  was  thereupon  arranged  that  a  verdict  should  be  taken 
for  the  defendants  on  the  twelfth  issue,  and  for  the  plaintiff  on  all 
the  others,  with  40s.  damages  ;  leave  being  reserved  to  the  plaintiff 
to  move  to  enter  the  verdict  on  the  twelfth  issue  in  his  favour,  if 
the  Court  should  think  the  specification  sufficient ;  and  leave  being 
also  reserved  to  the  defendants  to  urge,  upon  the  argument  of  the 
plaintiff's  rule,  several  other  objections  to  the  specification  (i).  And 

(I)  The  main  objections  taken  by  1.    That    the     expression     '^spon- 

the  defendants  at  the   trial,  were  as      taneous  *'  used  in  the  title  of  the  patent 
follows :  was  erroneous,  the  images  not  being 
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it  was  further  agreed,  that  the  Lord  Chief  Justice  should  be  *taken       bbard 

to  have  ruled  whatever  the  Court  should  think  he  ought  to  have  egerton. 

ruled,  and  that  the  plaintifif  should  be  considered  to  have  tendered  [  *202  ] 
a  bill  of  exceptions,  if  necessary. 

Sir  F.  Thesiger^  accordingly,  in  Michaelmas  Term,  1847,  pur- 
suant to  the  leave  reserved  to  him  at  the  trial,  obtained  a  rule  nm 
to  enter  a  verdict  for  the  plaintiff  on  the  twelfth  issue.  He  referred 
to  Bloxam  v.  El8ee{i),  Hidlett  v.  Hague  (2),  Derosne  v.  Fairrie  (3), 
Russell  v.  Cowley  (4),  Neilson  v.  Harford  (5),  and  M* Alpine  v. 
MangnaU  («). 

W.  H.  Watsoriy  W.  K  Grove,  and  J,  Brown,  in  Hilary  Term 
last,  showed  cause : 

The  specification  describes  the  five  several  operations  that  are 
necessary  to  produce  the  effect  desired :  the  first  is,  the  polishing 
the  surface  of  the  silver  plate  that  is  to  receive  the  object  to  be 
delineated ;  the  second,  the  application  of  a  layer  of  iodine ;  the 
third,  the  submitting  the  prepared  plate  to  the  action  of  light  in  the 
camera  obscura  ;  the  fourth,  consists  in  the  bringing  out  the  image, 


Bpontaneously  reproduced ;  because, 
after  the  silver  plate  has  been  treated 
with  iodine,  and  exposed  to  light,  no 
picture  is  visible,  nor  does  it  become  so 
until  the  plate  has  been  subjected  to 
the  mercurial  process. 

2.  The  second  objection  was  to  the 
use  of  the  words  **  new  or  improved," 
in  the  title,  and  that  the  specification 
did  not  distinguish  between  what  was 
new  and  what  was  improved. 

3.  The  third  objection  was  to  the 
words  in  the  title,  "all  the  images 
received  in  the  focus  of  the  camera 
obscura,"  whereas  only  stationary 
objects  can  be  taken  by  the  patented 
process,  and  those  only  by  daylight, 
and  the  camera  obscura  receives 
images  by  artificial  light. 

4.  The  fourth  objection  was,  that 
the  specification  did  not  distinguish 
between  new  and  old. 

d.  The  fifth  objection  was,  that  the 
specification  contained  the  following 
direction :  **  It  is,  however,  indis- 
pensable, that,  just  before  the  moment 
of  using  the  plate  in  the  camera,  or 
the  re-producing  the  design,  to  put 


some  acid  (nitric)  on  the  plate,  and 
rub  it  lightly  with  pounce ;  "  whereap, 
the  use  of  nitiic  acid  and  pounce  after 
iodizing  the  plate,  would  render  the 
production  of  any  image  quite  impos- 
sible, as  the  acid  and  rubbing  after  the 
plate  had  been  in  the  camera,  would 
take  the  iodine  and  image  off  the  plate 
altogether. 

6.  The  sixth  objection  was,  that  the 
specification  was  insufiicient  to  work 
by,  and  tlirew  experiments  upon  the 
public. 

7.  The  seventh  was,  that  some  of 
the  processes  were  not  new ;  ex.  (jr. 
the  first  and  thii*d,— the  cleaning  and 
polishing  of  the  plate, — ^and  the  camera 
obscura. 

(1)  30  B.  R.  275  (1  Car.  &  P.  658). 

(2)  36  R.  R.  587  (2  B.  &  Ad.  370). 

(3)  40  R.  R.  792  (5  Tyr.  393  ;  1 
Webster's  Patent  Cases,  154,  158). 

(4)  40  R.  R.  758  (1  Cr.  M.  &  R.  864  ; 
1  Webster's  Patent  Cases,  459,  463). 

(5)  8  M.  &  W.  806;  1  Webster's 
Patent  Cases,  328,  331. 

(6)  3  C.  B.  496. 
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Beard  which  is  effected  by  the  application  of  mercury;  and  the  fifth 
EaeRTON.  relates  to  the  removal  of  the  iodine  from  the  plate,  by  means  of 
salt.  Any  application  of  acid  to  the  plate  after  it  has  received  the 
iodine,  would  render  it  incapable  of  receiving  the  figure  intended ; 
or,  if  applied  after  the  plate  has  undergone  the  third  operation, 
would  at  once  remove  both  iodine  and  figure.  This  was  proved  by 
one  of  the  plaintiff's  own  witnesses ;  and  this,  it  is  submitted,  is  a 
fatal  defect  in  the  specification.  [They  referred  to  Rex  v.  Ark- 
might  {i),  Turner  v.  Winter  (2),  Bloxam  v.  EUee  (3),  Bainbridge  v. 
Wigley  (4),  Neilson  v.  Harford  (5),  Morgan  v.  Seaicard(6),  and  Rex 
V.  Wheeler  (1).] 
[  206  ]  The  specification  is  vague  and  uncertain.     In  describing  the  first 

process,  it  is  said  that  the  prepared  plate  is  to  be  submitted  to  *'  a 
considerable  degree  of  heat."  Again,  in  describing  the  second 
operation,  it  is  said,  that  "  the  time  necessary  for  this  operation 
cannot  be  stated,  because  it  depends  on  several  circumstances." 

(Cresswbll,  J. :  Taking  it  all  together,  it  amounts  to  this — "you 
must  keep  the  plate  in  the  iodine  box  until  it  assumes  a  golden 
yellow  tint." 

Maulb,  J.:  If  so  much  nicety  of  description  were  required,  it 
would  be  impossible  to  draw  a  specification  at  all.  It  is  enough  if 
it  be  so  explicit  as  to  enable  a  man  of  ordinary  competent  skill,  and 
willing  to  learn,  to  perform  the  operation.) 

The  time  for  the  performance  of  the  third  operation  is  also 
extremely  vague.    The  whole  is  uncertain  and  obscure. 

The  specification  omits  to  distinguish  between  what  is  old  and 
what  is  new.  [They  cited  Macfarlane  v.  Price  (8),  Morgan  v.  Sea- 
ward (9),  Saunders  v.  Aston  (lo).  The  principle  was  again  acted 
upon  in  Ilill  v.  Thompson  (ii),  Felton  v.  Greaves  {12),  and  Cook  v. 
Pearce  (13).] 

[  208  ]  (Wilde,  Ch.  J.,  referred  to  Haicorth  v.  Hardcastle  (w).) 

(1)1  Webster's  Patent  Cases,  66.  (8)  18  E.  R  760  (1  Stark.  N.  P.  C. 

(2)  1  R.  R.  311  (1  T.  R.  602).  199 ;  1  Webster's  Patent  Cases,  74,n.). 

(3)  30  R.  R.  275  (6  B.  &  C.  169).  (9)  46  R.  R.  700  (2  M.  &  W.  544 

(4)  Pari.  Pat.  Rep.  1829,  Appendix,  (10)  37  R.  R  574  (3  B.  &  Ad.  88.;. 
p.  197  ;  Hindmarch  on  Patents,  183.  (11)  20  R.  R.  488  (8  Taunt.  375 ;  2 

(5)  8  M.  &  W.  806;    1   Webster's  Moore,  424). 

Patent  Cases,  331.  (12)  33  R.  R.  706  (3  Car.  &  P.  611). 

(6)  46  R.  R.  700  (2  M.  &  W.  544 ;  (13)  70  R.  R.  734,  737  (8  aB.  1044, 
1  Welsler's  Patent  Cases,  173).  1050- 

(7)  2  B.  &  Aid.  345.  (14)  41  R.R.  586  (4  Moo.  &  Sc  720). 
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Here,  the  specification  contains  five  things,   two  of    which,   at       Beabd 
least,  are  old.  Egebton. 

Further,  the  invention  specified,  is  not  that  which  the  title  of  the 
patent  points  at.  The  title  is  for  "a  new  or  improved  method  of 
obtaining  the  spontaneous  re-production  of  all  the  images  received 
in  the  focus  of  the  camera  obscura."  Now,  that  is  untrue  in 
several  respects.  In  the  first  place,  it  appeared  that  stationary 
objects  only  can  be  taken  :  and,  in  the  next  place,  it  is  only  by  the 
light  of  the  sun  that  the  process  in  question  *can  be  performed  ;  [  ♦scg  ] 
whereas,  it  is  well  known  that  the  camera  obscura  will  re-produce 
images  by  artificial  light.  Nor  is  the  image  produced  spontaneously, 
as  alleged ;  it&  reproduction  depends  upon  a  subsequent  chemical 
operation  ;  and,  it  appears  that  the  plate  requires  to  be  submitted 
to  the  rays  of  light  for  about  thirty  minutes.  The  title,  therefore, 
is  clearly  inaccurate. 

Sir  F.  Thesiger,  F.  Hohinson,  and  Webster,  in  support  of  the  rule  : 
Taking  the  whole  of  the  specification  together,  and  applying  a 
fair  and  reasonable  construction  to  each  part  of  it,  ample  informa- 
tion is  given  to  an  operator  of  competent  skill.  The  inaccurate  use 
of  words,  for  instance, — as  in  Derosne  v.  Fairie, — will  not  vitiate  a 
specification,  if  the  sense  be  sufficiently  plain.  [They  cited  Russell 
v.  Cowley  (i)  and  M' Alpine  v.  Mangnall  (2).] 

It  was  not  possible  for  an  operator  possessed  of  a  reasonable  >[  210  ] 
amount  of  skill  and  chemical  knowledge,  to  be  misled  by  the  direc- 
tion in  this  specification,  as  to  the  application  of  the  acid  for  the 
third  time  to  the  plate.  He  would  at  once  understand  that  to  be  a 
part  of  the  first  process,  and  to  be  intended  to  precede  the  sub- 
mitting the  plate  to  the  action  of  the  light  in  the  camera  obscura. 
To  use  the  language  of  Parke,  B.,  in  Neilsoii  v.  Hat-ford  («),  the 
specification  is  such  as,  "if  fairly  followed  out  by  a  competent 
workman,  without  invention  or  addition,  *would  produce  the  [  *2ii  ] 
machine  (or,  in  this  case,  the  result,)  for  which  the  patent  is  taken 
out."     The  plaintiff  is,   therefore,   clearly  entitled   to  have  the 

verdict  entered  for  him  on  the  twelfth  issue. 

Cur.  adv.  vidt. 

Wilde,  Ch.  J.,  now  delivered  the  judgment  of  the  Court: 
This  was  an  action  on  the  case  by  the  assignee  of  a  patent,  for 

(1)  40  E.  E.  758  (1  Cr.  M.  &  E.  864 ;  (2)  3  0.  B.  49f?. 

1  Webster's  Patent  Cases,  459,  463}.  (3)  8  M.  &  W.  824. 

R.R. — vox..  LXXIX.  30 
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Beard        he  infringement  of  a  patent  granted  to  Miles  Berry,  and  by  him 
Eqebtok.     assigned  to  the  plaintiff,  for  **  an  invention  of  a  new  or  improved 
method  of  obtaining  the  spontaneous  re-production  of  all  the  images 
received  in  the  focus  of  the  camera  obscura." 

The  defendant  pleaded :  first,  Not  guilty ;  secondly,  non  concessit ; 
thirdly,  that  the  patent  was  obtained  by  fraud ;  fourthly,  that  Miles 
Berry  was  not  the  first  inventor;  fifthly,  sixthly,  and  seventhly, 
pleas  that  were  demurred  to ;  eighthly,  that  the  invention  was  not 
a  new  manufacture  for  which  letters-patent  could  be  granted; 
ninthly,  that  it  was  not  a  new  invention,  as  to  the  public  use; 
tenthly,  a  plea  to  which  there  was  a  demurrer ;  eleventhly,  that 
the  title  was,  in  its  claim,  description,  and  definition,  inconsistent 
and  at  variance  with,  and  too  large  for  the  invention,  as  described 
in  the  specification  (to  which  the  plaintiff  repUed,  that  the  descrip- 
tion was  true  and  proper) ;  twelfthly,  that  Miles  Berry  did  not  by 
any  instrument  in  writing,  &c.,  particularly  describe  the  nature  of 
his  invention,  &c. ;  thirteenthly,  that  Miles  Berry  did  not  assign  to 
the  plaintiff;  fourteenthly,  leave  and  licence  (replication,  de  injuriu); 
fifteenthly,  that  the  invention  was  of  no  use  to  the  public  ;  to  which 
the  plaintiff  replied,  that  it  was  of  use,  &c. 
At  the  trial,  before  me,  at  the  sittings  in  London,  after  Trinity 

[  •212  J  Term,  1847,  evidence  was  given  by  the  *plaintiff  to  maintain  the 
first,  second,  third,  fourth,  eighth,  ninth,  thirteenth,  fourteenth, 
and  fifteenth  issues.  To  prove  the  twelfth  issue,  the  specification 
was  put  in ;  which,  after  stating  that  the  invention  was  communi- 
cated to  the  patentee  by  a  foreigner  residing  in  France,  proceeded 
to  describe  the  process  thus :  **  The  process  is  divided  into  five 
operations."     (His  Lordship  read  the  specification.) 

A  witness,  called  to  prove  that  the  specification  would  enable  a 
person  of  competent  skill  to  effect  the  re-production  of  images 
received  in  the  focus  of  the  camera  obscura,  stated  that  the  applica- 
tion of  acid  after  the  plate  had  been  coated  with  iodine,  would 
render  the  experiment  abortive  ;  whereupon  it  was  objected  by  the 
counsel  for  the  defendant,  that  the  specification  was  bad ;  that  the 
third  of  the  five  operations  described,  is,  submitting  in  the  camera 
obscura  the  prepared  surface  or  plate  to  the  action  of  the  light,  that 
it  may  receive  the  images, — the  second  operation  being  the  coating 
the  plate  with  iodine.  But  the  specification  says,  **  It  is,  however, 
considered  indispensable  just  before  the  moment  of  using  the  plates 
in  the  camera,  or  re-producing  the  design,  to  put  at  least  once  more 
some  acid  on  the  plate,  and  to  rub  it  lightly  with  pounce,  as  before 
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stated."     And  it  was  argued,  that,  as  this  was  to  be  done  just  before       Beard 
the  moment  of  using  the  plates  in  the  camera,  it  must  be  done     EaEBTOK. 
after  the  plates  had  been  coated  with  iodine.     The  specification, 
therefore,  described  that  as  indispensable,  which,  according  to  the 
evidence,  would  render  the  whole  experiment  fruitless. 

I  inclined  to  the  opinion  that  the  objection  was  fatal :  and  it  was 
arranged  that  the  jury  should  find  a  verdict  for  the  defendant  on 
the  issue  on  the  twelfth  plea, — the  plaintifif  having  leave  to  move 
to  enter  the  verdict  in  his  favour,  if  the  Court  should  think  the 
specification  sufficient:  but  the  defendants'  counsel  also  had 
^liberty  to  raise,  on  the  argument  of  such  rule,  other  objections  to  [  *^13  1 
the  specification. 

The  other  issues  were  found  for  the  plaintiff,  with  40«.  damages. 

In  Michaelmas  Term,  1847,  a  rule  nisi  was  granted  according  to 
the  leave  reserved ;  which  was  argued  in  last  Hilary  Term.  The 
counsel  for  the  defendants,  on  that  occasion,  raised  several  other 
objections  to  the  specification :  but  it  is  unnecessary  to  notice  them 
now,  as  they  were  disposed  of  during  the  argument.  But  the  Court 
took  time  to  consider  the  arguments  on  the  more  substantial  ques- 
tion which  had  been  raised  on  the  trial  of  the  cause :  and  we  have 
now  come  to  the  conclusion  that  the  objections  then  made  to  the 
specification  cannot  be  sustained.  In  Russell  v.  Cowley  (i),  which 
was  sin  action  for  the  infringement  of  a  patent  granted  for ''  certain 
improvements  in  manufacturing  tubes  for  gas  and  other  pur- 
poses," a  question  arose  as  to  the  sufficiency  of  the  specification. 
The  substance  of  the  invention  was,  a  method  of  manufacturing 
iron  tubes  without  the  use  of  a  maundril :  the  specification  did  not, 
in  terms,  say  that  a  maundril  was  not  to  be  used ;  but  the  Court 
held,  that,  taking  the  whole  specification  together,  it  was  plain  that 
any  man  of  intelligence  would  understand  that  a  maundril  was  not 
to  be  used;  and  that  it  was  sufficient :  and  Parke,  B.,  said:  ''  In 
the  construction  of  a  patent,  the  Court  is  bound  to  read  the  specifi- 
cation so  as  to  support  it,  if  it  can  fairly  be  done.  Taking  the 
whole  effect  of  the  specification  together,  it  is  clear  that  it  was 
intended  to  exclude  the  maundril."  Again,  in  Neilson  v.  Harford  (2) 
it  was  said,  with  reference  to  another  specification,  "It  is  a  just 
rule  of  construction,  to  judge  of  the  meaning  of  a  particular  phrase, 
by  taking  the  whole  instrument  together."  ♦Again,  in  W Alpine  v.  [  •2H  ] 
Mangnall  (3),  where  it  had  been  urged  that  the  specification  claimed 

(1)  40  E.  E.  768  (1  Or.  M.  &  B.  864).  (3)  3  0.  B.  496. 

(2)  8  M.  &  W.  825. 
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Heard  too  much,  the  Coubt  said :  **  The  beginning  and  the  end  of  the 
BcjRBTON.  specification,  it  is  true,  rather  bear  the  aspect  of  claiming  the 
machinery  for  the  whole  process.  But,  taking  the  specification 
altogether,  and  giving  its  words  a  fair  and  reasonable  interpreta- 
tion,  it  seems  to  be  obvious  that  the  patentees  only  claim  as  their 
invention  those  improvements  on  the  old  machine,  that  give  the 
vibrating  motion  to  the  fabric  while  in  the  course  of  drying  "  (i). 
Applying  the  same  principle  of  construction  to  the  specification 
before  us,  we  think  it  is  free  from  any  such  mistake  or  obscurity  as 
would  mislead  a  person  of  fair  intelligence.  The  specification 
states  that  the  process  is  divided  into  five  operations.  ''  The  first 
consists  in  polishing  and  cleaning  the  silver  surface  of  the  plate, 
in  order  to  properly  prepare  or  qualify  it  for  receiving  the  sensitive 
layer  or  coating,  upon  which  the  action  of  the  light  traces  the 
design.  The  second  operation  is,  the  applying  that  sensitive 
layer  or  coating  to  the  silver  surface.  The  third,  in  submitting  in 
the  camera  obscura  the  prepared  surface  or  plate  to  the  action  of 
the  light,  so  that  it  may  receive  the  images.  The  fourth,  in 
bringing  out  or  making  appear  the  image,  picture,  or  representa- 
tion, which  is  not  visible  when  the  plate  is  first  taken  out  of  the 
camera  obscura.  The  fifth  and  last  operation,  is,  that  of  removing 
the  sensitive  layer  or  coating,  which  would  continue  to  be  affected, 
and  undergo  different  changes  from  the  action  of  light :  this  would 
necessarily  tend  to  destroy  the  design  or  tracing  so  obtained  in 
the  camera  obscura."  It  then  gives  a  description  of  the  first  opera- 
tion,— preparing  the  silver  surface  of  the  plate ;  the  concluding 
part  of  which  directs  that  nitric  acid  dissolved  in  water  is  to  be 
[  ♦215  ]  applied  *three  different  times,  care  being  taken  to  sprinkle  each 
time  the  plate  with  powder,  and  rub  it  dry,  and  very  lightly,  with 
clean  cotton :  and  this  concludes  the  description  of  the  first  opera- 
tion, viz.  the  preparing  the  silver  surface  of  the  plate,  when  it  is 
intended  for  immediate  use :  and  to  this  part  of  the  specification  no 
objection  was,  or  could  be,  made.  But  then  some  further  infor- 
mation is  given  respecting  the  preparation  of  the  plate,  in  these 
words:  ''When  the  plate  is  not  intended  for  immediate  use  or 
operation,  the  acid  may  be  used  only  twice  upon  its  surface  after 
being  exposed  to  heat.  The  first  part  of  the  operation,  that  is,  the 
preparation  as  far  as  the  second  application  of  the  acid,  may  be 
done  at  any  time :  this  will  allow  of  a  number  of  plates  being  kept 
prepared. up  to  the  last  slight  operation.     It  is,  however,  considered 

(1)  3C.  B.  618. 
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indispensable,  that,  just  before  the  moment  of  using  the  plates  in        rsard 
the  camera,  or  the  reproducing  the  design,  to  put  at  least  once     EoRnTON. 
more  some  acid  on  the  plate,  and  to  rub  it  lightly  with  pounce,  as 
before  stated :  finally,  the  plate  must  be  cleaned  with  cotton  from 
all  pounce  dust  which  may  be  on  the  surface  or  its  edges."    Upon 
this  part  of  the  specification,  it  was  contended  that  the  direction  to 
apply  acid  just  before  the  moment  of  using  the  plates  in  the  camera 
(which  is  the  third  operation),  was  a  direction  to  use  it  after  the 
second  operation,  viz.  the  coating  the  plate  with  iodine ;  and  that 
using  acid  at  that  period  would  entirely  spoil  the  whole  process. 
But  it  must  be  remembered  that  the  passage  in  question  is  part  of 
the  directions  given  for  performing  the  first  operation,  viz.  pre- 
paring the  plate  to  receive  the  iodine.    It  is  to  be  observed,  when 
the  plate  is  not  intended  to  be  used  immediately,  and  where  it  has 
previously  been  partially,  but  not  entirely,  prepared  for  the  iodine, 
this  last  application  of  acid  is  still  to  precede  the  second  operation. 
The  whole  passage  may  be  considered  as  in  a  parenthesis ;  *and      [  *2i6  ] 
the  expression  ''just  before  the  moment  of  using  the  plate  in  the 
camera'*  (i),  is  put  in  opposition  to  the  time  of  partially  preparing 
the  plate  ;  after  which  it  is  supposed  to  have  been  laid  by  for  future 
use.     That  this  is  the  real  meaning  of  the  passage,   is  further 
manifested  by  what  follows  in  a  subsequent  part  of  the  printed 
specification,  ''  After  this  second  operation  (viz.  the  application  of 
iodine)  is  completed,  the  plate  is  to  be  passed  to  the  third  operation, 
or  that  of  tlie  camera  obscura.    Wherever  it  is  possible,  the  one 
operation  should  immediately  follow  the  other."     It  is  plain,  there- 
fore, that  the  patentee  did  not  intend  any  separate  operation  to 
intervene  between  the  application  of  iodine  and  the  introduction  of 
the  plate  into  the  camera  obscura.     The  last  application  of  acid 
must,  therefore,  have  been  intended  to  precede  the  second  operation. 
This,  we  think,  is  the  fair  construction  of  the  language  of  the 
specification.    And,  although  there  may,  at  first  sight,  be  some 
appearance  of  obscurity  in  it,  we  think  that  it  is  cleared  away  by  a 
consideration  of  the  whole ;  and  that  it  is  sufficiently  plain  to  be 
understood  by  an  operator  of  fair  intelligence.     If  that  be  so,  it 
follows  that  the  rule  to  enter  a  verdict  in  favour  of  the  plaintiff, 
should  be  made  absolute. 

Rule  absolute, 

(1)  The  expression  in  the  French  specification,  was,  "om  moment" 
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i««.  DUNCAN  V.  TOPHAM. 

Juntt  25. 
(8  C.  B.  226—231 ;  S.  C.  18  L.  J.  C.  P.  310.) 

[  225  J       ^  ^  contract  to  be  performed  "  directly,"  means,  to  be  performed,  not 

"within  a  reasonable  time,"  but  "speedily,"  or,  at  leasi^    "as  soon  as 
practicable." 

On  the  18th  of  February,  the  plaintiff  wrote  to  the  defendant,  offering  to 
supply  him  with  linseed  cake  at  10/.  15«.  per  ton:  on  the  19th,  tiie 
defendant  replied,  "  I  can  take  five  tons  at  10/.  10a.,  but  it  must  be  put  on 
board  directly : "  and  on  the  22nd,  the  plaintiff  again  wrote,  **  I  shall  ship 
you  five  tons  best  cakes  to-morrow  :  "  Held,  that  this  correspondence  did 
not  prove  a  contiuct  on  the  part  of  the  defendant  to  accept  cake  '*  to  be 
delivered  within  a  reasonable  time." 

A  contract  is  complete  upon  the  posting  by  one  party,  of  a  letter  addressed 
to  the  other,  accepting  the  terms  offered  by  the  latter,  notwithstanding  the 
letter  never  reaches  its  destination  (1). 

Assumpsit.  The  first  count  of  tlie  declaration  stated,  that,  on 
&c.,  the  defendant  bargained  for  and  bought  of  the  plaintiff,  and 
and  the  plaintiff,  at  the  defendant's  request  (2),  then  sold  to  the 
defendant,  five  tons  of  linseed  cake,  at  and  for  the  price  or  sum  of 
lOl.  10«.  for  each  and  every  ton  thereof,  to  be  deUvered  by  the 
plaintiff  to  the  defendant  \srithin  a  reasonable  time  in  that  behalf, 
and  to  be  paid  for,  by  the  defendant  to  the  plaintiff,  on  the  delivery 
thereof :  Mutual  promises  :  Averment,  that  the  plaintiff  was,  at  all 
reasonable  times  after  the  making  of  the  said  contract,  ready  and 
willing  to  deliver  the  said  linseed  cake,  and  afterwards,  to  wit,  on 
&c.,  requested  the  defendant  to  accept  the  same,  and  to  pay  him  the 
price  thereof :  Breach,  that  the  defendant  did  not  nor  would,  when 
he  was  so  requested,  or  at  any  time,  accept  the  said  linseed  cake,  or 
any  part  thereof,  or  pay  the  plaintiff  for  the  same,  &c.,  but  wholly 
neglected  and  refused  so  to  do ;  whereby  the  plaintiff  had  incurred 
and  been  put  to  great  expense  in  and  about  the  carriage  and 
conveyance  of  the  said  linseed  cake,  &c. 

There  was  also  a  count  for  goods  sold  and  delivered,  and  a  count 

upon  an  account  stated. 

[226]  The  defendant  pleaded,  first,  non  assxnnimt;    secondly,  to  the 

first  count,  that  the  plaintiff  was  not  ready  and  willing  to  deliver  the 

said  linseed  cake,  in  manner  and  form  as  in  the  declaration  alleged. 

Upon  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  Summer  Assizes 
at  York,  1848.     The  facts  were  as  follows :  The  plaintiff  was  an 

(1)  ^QQ  Household  Fire  Insurance  Co,  London  ami  Northern  Bank  [1900]  1 

V.  Grant  (1879)    4  Ex.  Div.  216,  48  Ch.  220,  69  L.  J.  Ch.  24,  81  L.T.  512. 
L.  J.  Ex.  677;    Jlentharn   v.  Fraser  (2)  Unnecessary,   Pfde  6  C.  B.  295 

[1892]  2  Ch.  27,  61  L.  J.  Ch.  373 ;  Be  (77  B.  B.  328) ;  5  Man.  &  G.  267,>. 
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oil-cake  merchant  at  Hull ;  the  defendant  was  a  farmer  at  Westkeal,  Duncan 
•near  Coningaby,  in  the  county  of  Lincoln.  On  the  18th  of  topham. 
February,  1848,  the  plaintiff  wrote  to  the  defendant,  offering  to 
supply  him  with  linseed  cake  at  lOL  15«.  per  ton.  The  defendant 
on  the  19th  answered,  "  I  can  take  five  tons  of  cake  at  10^  10s. ; 
but  it  must  be  put  on  board  directly,  as  it  takes  some  time  to  get  to 
Coningsby.'*  On  the  22nd  the  plaintiff  posted  a  letter  at  Hull, 
directed  to  the  defendant,  accepting  his  offer,  in  these  terms :  '*  I 
shall  ship  you  five  tons  best  fresh  made  cakes  to-morrow,  at  lOZ.  10«." 
This  last-mentioned  letter  inclosed  an  invoice.  On  the  26th,  the 
five  tons  of  cake  were  put  on  board  a  boat  called  the  William, 
belonging  to  one  Eatcliffe,  and  bound  for  Lincoln,  where  it  would 
have  to  be  transhipped  for  Coningsby.  The  William  did  not  leave 
Hull  until  the  28th  of  February;  and,  when  the  cake  reached 
Coningsby,  on  the  17th  of  March,  the  defendant  declined  to  receive 
it :  and,  on  the  19th,  he  wrote  to  the  plaintiff,  saying,  that,  as  he 
had  received  no  answer  to  his  letter  of  the  19th  of  February,  he 
had  bought  other  cake  in  the  neighbourhood. 

There  was  contradictory  evidence  as  to  whether  or  not  the  cake 
could  have  been  sent  earlier.  Two  witnesses  called  on  the  part  of 
the  plaintiff,  stated  that  Martin's  boat,  which  started  about  the 
time  of  the  contract,  and  which  went  direct  from  Hull  to  Coningsby, 
was  full,  and  consequently  could  not  take  the  cake  ;  *and  that  Dry's  I  *227  ] 
boat,  which  also  started  about  the  same  time,  was  likewise  full.  On 
the  other  hand,  Martin,  who  was  called  as  a  witness  for  the  defen- 
dant, stated,  that  his  boat  was  lying  at  Hull  from  the  21st  of 
February  until  the  2nd  of  March,  when  she  sailed,  not  being  full ; 
that  no  application  had  been  made  to  him  to  carry  the  cake  in 
question  ;  and  that,  in  the  ordinary  course,  goods  sent  by  him  would 
have  reached  Coningsby  sooner  than  goods  that  went  by  Eatcliffe's 
boat  on  the  28th  of  February.  The  defendant  also  proved  that  lie 
had  actually  bought  other  linseed  cake  on  the  6th  of  March,  for 
which  he  paid  at  the  rate  of  lOZ.  15«.  per  ton. 

It  was  insisted  on  the  part  of  the  defendant,  that  there  was  a 
material  variance  between  the  contract  alleged  in  the  first  count, 
and  that  proved,  inasmuch  as  the  contract  declared  on,  was  a 
contract  for  goods  to  be  transmitted  within  a  reasonable  time, 
whereas  the  evidence  showed  a  contract  to  be  performed  directly. 

The  plaintiff's  counsel  declining  to  amend,  the  learned  Judge  told 
the  jury,  that  the  meaning  of  the  contract  was,  that  the  goods 
should  be  sent  as  early  as  was  practicable,  and  that,  if,  upon  the 
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DuKOAN  evidence  on  both  sides,  they  were  of  opinion  that  there  had  been  a 
ToPHAif.  delivery  or  an  offer  to  deliver  the  cake  within  a  reasonable  time, 
their  verdict  must  be  for  the  plaintiff.  And  he  further  told  them, 
that,  if  the  plaintiff's  letter  of  the  22nd  of  February,  accepting  the 
contract,  was  put  into  the  post-office  at  Hull,  and  lost  by  the 
negligence  of  the  post-office  authorities,  the  contract  would 
nevertheless  be  complete. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  52/.  10«. 

Martin,  in  Michaelmas  Term,  1848,  moved  for  a  new  trial,  on 
the  ground  of  misdirection,  and  that  the  verdict  was  against  the 
[  •J28  ]  weight  of  evidence.  He  submitted  that  *the  plaintiff  had  incor- 
rectly declared  on,  and  the  learned  Judge  had  incorrectly  interpreted, 
the  contract ;  for,  that  a  contract  to  send  goods  "  directly  "  did  not 
mean  that  they  should  be  sent  **  within  a  reasonable  time,"  but 
"  immediately  '*  or  "  speedily." 

(Maulb,  J. :  By  the  earliest  opportunity.) 

Provided  it  be  immediately. 

(Wilde,  Ch.  J. :  As  soon  as  practicable,  might  be  in  a  month.) 

Or  a  year.  The  learned  Judge  was  also  mistaken,  in  telling  the 
jury  that  the  contract  was  complete  on  the  posting  of  the  plaintiff's 
letter  on  the  22nd  of  February,  notwithstanding  it  might  never 
have  come  to  the  defendant's  hands.  There  is  no  authority  for  that 
position. 

(Maulb,  J. :   I  think  it  was  the  mode   of  proof   in  Hartley  v. 

Johnston  (i). 

Wilde,  Ch.  J. :  There  is  also  a  case  otDunlop  v.  Higgins  (2),  in  the 
House  of  Lords,  where  the  same  point  was  decided.) 

The  Court  took  time  to  consider,  and,  on  a  subsequent  day 
intimated  that  the  rule  might  go  on  the  ground  of  the  variance,  but 
not  as  for  a  verdict  against  evidence,  the  learned  Judge  who  tried 
the  cause  expressing  himself  not  dissatisfied  with  the  conclusion 
the  jury  came  to. 

Knowlcs  and  Hugh  Hill  now  showed  cause  : 
The  contract  is  properly  set  out  in  the  declaration.     It  is  true 

(1)  77 11.  R.  328 (6  C.  B.  295;  6  DowL  (2)  73  K  R.  98  (1  H.  L.  C.  381). 

tJl  L.  120). 
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the  defendant's  letter  of  the  19th  of  February  annexes  as  a  condi-  Ddsoar 
tion  of  the  contract  that  the  cake  shall  be  delivered  directly.  But  topuam. 
the  term  is  ambiguous,  and  must  be  construed  with  reference  to 
the  surrounding  circumstances :  and,  where  there  are  no  special 
circumstances,  such  as  the  contract  having  reference  to  *a  com-  [  ^229  ] 
modity  of  a  perishable  nature,  or  the  like,  it  must  be  understood  to 
mean  within  a  reasonable  time.  Thus,  in  Moor  v.  The  Mayor  and 
Jurats  of  Hastings  (i),  it  was  held  that  a  fine  certain  may  be  alleged 
as  a  reasonable  fine.  So,  in  BayUy  v.  Tucker  (2),  where  the  declara- 
tion stated  that  the  defendant  promised  the  plaintiff  (bail  of  A.),  in 
consideration  of  certain  reasonable  reward,  to  render  A.  within  due 
time,  according  to  the  practice  of  the  Court,  it  was  held,  per 
CuAMBRE,  J.,  that  evidence  that  a  specific  sum  was  agreed  upon, 
was  no  variance.  Again,  in  Laing  v.  Fidgeon  (3),  a  contract  to 
furnish  saddles  at  from  24s.  to  26«.,  was  held  to  be  well  declared 
upon  as  a  contract  to  furnish  them  at  a  reasonable  price.  And  in 
Wickes  V.  Gordon  (4),  the  contract  laid  in  the  declaration  being,  to 
deliver  stock  on  the  27th  of  February,  the  contract  proved,  was,  to 
deliver  stock  on  the  settling  day,  which,  at  the  time,  was  fixed  for, 
and  understood  by  the  parties  to  mean,  the  27th  February :  and  it 
was  held,  overruling  Payne  v.  Hayes  (5),  that  the  proof  supported 
the  declaration. 

(Maulb,  J.,  referred  to  Ellis  v.  Thompson  (6).) 

Martin  and  Tomlinson,  in  support  of  the  rule : 

This  is  a  contract  for  the  sale  of  goods  above  the  value  of  lOZ., 
and  therefore  within  the  17th  section  of  the  29  Car.  II.  c.  8.  The 
delivery  on  board  the  boat  at  Hull,  was  not  an  acceptance  :  Hanson 
V.  Armitage  (7).  The  contract  is  contained  in  the  two  letters  of  the 
19th  and  22nd  of  February.  The  defendant  offers  to  take  five  tons 
of  cake,  provided  it  be  shipped  directly  ;  and  the  plaintiff  accepts  that 
offer  by  saying  on  the  22nd,  **  I  *shall  ship  you  five  tons  to-morrow."       [  •230  ] 

(Maule,  J. :  In  effect,  the  plaintiff  says,  **  I  accept  your  offer, 
and  I  mean  to  perform  the  contract  by  shipping  the  cake  to- 
morrow.*' The  word  **  directly  *'  does  not  necessarily  mean  **  imme- 
diately :  "  it  necessarily  comprehends  a  certain  space  of  time.) 

(1)  2  Stra.  1070 ;  Cas.  temp.  Hardw.  (4)  2  B.  &  Aid.  335. 
353,  362.  (5)  Bull.  N.  P.  145. 

(2)  2  Bos.  &  P.  N.  R.  458.  (6)  49  R.  R.  679  (3  M.  &  W.  445). 

(3)  16  R.  R.  589  (6  Taunt.  IDS  ;  4  (7)  24  R.  R.  478  (5  B.  &  Aid.  557  ;  1 
Camp.  169).  Dowl.  &  Ry.  128). 
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Duncan  The  contract,  which  was  accepted  on  the  22nd,  was,  for  cake  to  k 
TopHAif.  delivered  on  the  following  day :  and  that  has  not  been  performed. 
"  Directly  "  means  **  forthwith,"  or  "  as  soon  as  possible"  (i),  which 
is  very  different  from  the  construction  contended  for  on  the  part  of 
the  plaintiff.  The  plaintiff  has,  by  his  letter  of  the  22nd,  pni  the 
true  construction  upon  the  terms  of  the  defendant's  offer.  At  all 
events,  the  plaintiff  was  bound  to  ship  the  cake  by  the  first  avail- 
able opportunity :  and  there  was  an  opportunity  of  doing  so  on  the 
23rd  of  February,  of  which  he  omitted  to  avail  himself. 

COLTMAN,  J.  (2) : 

I  am  of  opinion  that  there  must  be  a  new  trial  in  this  case.  It 
appears  to  me  that  the  declaration  does  not  correctly  describe  the 
contract.  The  order  given  by  the  defendant  was  a  conditional 
order,  to  send  him  five  tons  of  cake,  provided  it  could  be  shipped 
directly.  That  clearly  means  something  different  from  a  contract 
to  be  performed  within  a  reasonable  time. 

Maulb,  J. : 

I  am  of  the  same  opinion.  It  think  this  is  a  variance,  and  a 
variance  which  might  and  ought  to  have  been  amended  at  the  trial. 
A  *'  reasonable  time  "  certainly  means  some  more  protracted  space 
than  '*  directly,"  which  is  the  term  used  in  the  defendant's 
proposal. 

[  231  J       Cresswell,  J. : 

I  I  agree  with  the  rest  of  the  Court  in  thinking  that  the  rule  should 
be  made  absolute.  It  appears  to  me  that  "  reasonable  time  "  is  a 
much  more  comprehensive  expression  than  "  directly."  It  is 
true,  as  appears  from  Thompson  v.  Gibson  (3),  that  "  directly  "  does 
not  mean  "  instanter :  "  and  it  may  be  subject  to  a  similar  limitation 
here.  But  the  expression  "within  a  reasonable  time,"  in  this 
declaration,  certainly  is  larger  than  is  warranted  by  the  terms  of 
the  contract. 

I  do  not  think  the  plaintiff  lost  anything  by  refusing  to  amend; 
for,  if  he  had  amended,  the  verdict  would  have  been  against  him. 

Rule  absolute  for  a  new  triai 

(I)  Qucer€f  as  to  the  admissibility  of  using  it  had  passed, 

the  latter  construction  in  the  particular  (2)  Wilde,  Gh.  J.,  was  absent 

case.    The  defendant    did    not    con-  (3)  8  M.  &  W.  281 ;  9  Dowl.  P.<^- 

template  the  possibility  of  the  cake's  717. 
being  shipped  after    the    season  for 
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JUDITH  GARRARD  v.  TUCK.  i849. 

(8  C.  B.  231-254.)  -^"^if^- 

In  a  writ  and  count  in  dower  (1),  the  exact  number  of  acres  of  land  in  [  231  J 
respect  of  which  dower  is  demanded,  is  not  material :  in  order,  therefore,  to 
sustain  a  plea  alleging  that  the  tenements  mentioned  in  the  count  were 
subject  to  an  outstanding  term,  it  is  sufficient  for  the  tenant  to  show  that 
all  the  lands  held  by  him  in  the  parishes  named  in  the  count  are  subject  to 
the  term. 

Where  an  Inclosure  Act  provides  that  every  proprietor  shall  stand  and 
be  seised  of  the  lands  to  be  allotted  to  him,  to  such  and  the  same  uses,  and 
for  such  and  the  same  estates,  as  the  lands  in  respect  of  which  such  allot- 
ments shall  be  made,  would  have  been  subject  to  in  case  the  Act  had  not 
been  made, — the  allotments  made  under  it  are  held  subject  to  an  outstand- 
ing term  to  which  the  original  lands  were  subject. 

Perfect  identity  of  description  and  quantity  is  not,  under  such 
circumstances,  necessary. 

The  surrender  of  a  term  assigned  to  attend  the  inheritance,  is  not  to  be 
presumed  unless  there  has  been  a  dealing  with  the  estate  in  a  way  in  which 
reasonable  men  would  not  have  dealt  with  it  unless  the  term  had  been  put 
an  end  to. 

The  object  of  the  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  IV. 
c.  27),  was,  to  settle  the  rights  of  persons  adversely  litigating  with  each 
other ;  not  to  deal  with  cases  of  trustee  and  cestui  que  trust,  where  there 
is  but  one  single  interest,  viz.  that  of  the  person  beneficially  entitled. 

A  cestui  que  trust  who  enters  into  possession  of  land,  becomes,  at  law, 
tenant  at  will  to  the  trustee :  where,  therefore,  the  equitable  owner  of  an 
estate,  a  term  in  which  has  been  assigned  to  attend  the  inheritance,  is  in 
possession,  the  right  of  entry  imder  the  2nd  section  of  tlie  Real  Property 
Limitation  Act,  1833,  accrues  only  upon  the  determination  of  the  tenancy 
at  will  resulting  from  such  possession. 

The  3rd  section  of  the  Real  Property  Limitation  Act,  1833,  does  not  apply 
to  the  case  of  a  cestui  que  trust  holding  possession  of  land  under  the  trustee. 

This  was  an  action  by  writ  of  dower  unde  nihil  hahet  (i).  The  count 
stated  that  Judith  Garrard,  who  was  the  wife  of  James  Roberts 
Garrard,  deceased,  by  A.  S.,  her  attorney,  demanded  against 
Charles  Edward  Tuck  the  third  part  of  one  messuage,  one  bam, 
one  stable,  one  garden,  one  orchard,  sixty  acres  of  land,  sixty  acres 
*of  meadow,  sixty  acres  of  pasture,  sixty  acres  of  arable  land,  sixty  [  *2S2  ] 
acres  of  woodland,  and  sixty  acres  of  land  covered  with  water,  with 
the  appurtenances,  in  the  parish  of  Surlingham,  in  the  county  of 
Norfolk,  and  the  third  part  of  two  acres  of  land,  two  acres  of 
meadow,  two  acres  of  pasture,  two  acres  of  arable  land,  and  two 
acres  of  woodland,  with  the  appurtenances,  in  the  parish  of  Bock- 
land,  in  the  county  aforesaid,  and  the  third  part  of  two  acres  of 
land,  two  acres  of  meadow,  two  acres  of  pasture,  two  acres  of  arable 
land,  and  two  acres  of  woodland,  with  the  appurtenances,  in  the 

(1)  The  action   by  writ   of   dower      section  26  of  the  Common  Law  Pro- 
unde    nihil    hahet  was    abolished  by      cedure  Act,  1860. — J.  G.  P. 
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Garrard     parish  of  Bramerton,  in  the  county  aforesaid,  as  the  dower  of  the 
Took.        ^^^  Judith  Garrard,  of  the  indowment  of  the  said  James  Boberts 
Garrard,   deceased,   theretofore    her    husband,   whereof   she  had 
nothing,  &c. 

The  tenant  pleaded,  first,  dotem  non,  because  he  said  that  the 
said  James  Boberts  Garrard,  on  the  18th  of  March,  1889,  being 
the  time  of  suing  forth  the  original  writ  of  the  said  Judith  Garrard 
in  this  action  in  this  behalf,  was  not  dead;  concluding  to  the 
country  (i). 
*238  Secondly,  that  the  said  Judith  Garrard  ought  not  to  ^have  her 

dower  of  the  tenements  aforesaid,  with  the  appurtenances,  of  the 
indowment  of  the  said  James  Boberts  Garrard,  theretofore  her 
husband,  otherwise  than  of  the  reversion  thereinafter  mentioned, 
and  of  the  rent  incident  thereto  thereafter  mentioned,  because  he 
said  that  the  said  tenements,  with  the  appurtenances,  were  and  are 
subject  to  a  term  of  one  thousand  years,  and  that  the  said  Judith 
Garrard  was  only  entitled  to  be  endowed  of  the  reversion  expectant 
on  the  determination  of  the  said  term,  and  of  a  peppercorn  rent 
incident  to  the  said  reversion ;  and  that  this  the  tenant  was  ready 
to  verify,  wherefore  he  prayed  judgment  if  the  demandant  ought  to 
be  indowed  of  the  said  tenements,  with  the  appurtenances,  as  of 
the  indowment  of  the  said  James  Boberts  Garrard,  otherwise  than 
of  the  said  reversion  and  of  the  said  rent  incident  thereto  &c. 

The  demandant  joined  issue  on  the  first  plea,  and  replied  to  the 
second,  that  she,  by  reason  of  anything  by  the  tenant  in  that  plea 
alleged,  ought  not  to  be  barred  from  having  her  dower  in  the  said 
tenements,  with  the  appurtenances,  of  the  indowment  of  the  said 
James  Boberts  Garrard,  formerly  her  husband,  because  she  said 
that  the  said  tenements,  with  the  appurtenances,  were  not,  either 
before  or  at  the  time  of  pleading  the  said  last  plea,  subject  to  the 
said  term  of  one  thousand  years;  without  this  that  the  said 
tenements,  with  the  appurtenances,  were  and  are  subject  to  the 
said  term  of  one  thousand  years,  and  that  she  the  said  Judith 
Garrard  is  only  entitled  to  be  indowed  to  the  reversion  expectant 
on  the  determination  of  the  said  term  and  of  the  said  peppercorn 
rent  incident  to  the  said  reversion,  in  manner  and  form  as  in  that 
plea  alleged,  concluding  to  the  country. 

(1)  This  conclusion  appears  to  be  properly  concluded,  it  could  not  well 

bad  in  substance,  as  referring  to  trial  have  been  joined  with  the  second  plea, 

by  jury,   a  fact  which  ought  to  be  in  bar  of  execution,  any  issue  arising 

tried  by  the  Court  jwr  testes  :  Com.  Dig.  out  of  which  must  have  been  tried  by 

Pleader  (2  Y.  9).    If  the  plea  had  been  the  country. 
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The  cause  was  tried  before  Pollock,  C.  B.,  at  the  Spring  Assizes  Garrard 
at  Norwich,  in  1847.  The  facts  are  so  fully  stated  in  the  judgment,  tuck. 
that  it  is  unnecessary  to  ^repeat  them  here.  At  the  close  of  the  [  ^284  ] 
tenant^s  case,  it  was  insisted  on  the  part  of  the  demandant :  first, 
that  the  term  of  one  thousand  years  mentioned  in  the  second  plea, 
must  be  presumed  to  have  been  surrendered,  on  the  authority  of 
Doe  d.  Putland  v.  Hilder  (1) ;  secondly,  that  the  plea  should  have 
stated  that  the  tenements  were  subject  to  the  residue  of  a  term  of 
one  thousand  years;  thirdly,  that  the  rights  of  entry  and  of  action, 
in  respect  of  that  term,  were  taken  away  by  the  statute  3  &  4 
Will.  IV.  c.  27,  ss.  2, 7  ;  fourthly,  that,  by  the  8  &  9  Vict.  c.  112,  s.  1, 
the  assignment  of  satisfied  terms  was  unnecessary ;  fifthly,  that  the 
term  which  the  tenant  had  proved,  was  not  a  term  in  the  land 
described  in  the  count;  sixthly,  that,  assuming  that  the  lands 
allotted  under  two  Acts  for  the  inclosure  of  lands  in  the  parishes 
of  Surlingham  and  Rockland,  respectively,  48  Geo.  III.,  and 
49  Geo.  III.  (which,  with  the  awards  made  under  them,  had  been 
put  in  by  the  tenant),  had  belonged  to  James  Roberts  Garrard,  it 
was  not  shown  that  the  lands  in  respect  of  which  the  allotments 
were  made,  were  the  lands  now  in  question,  and  therefore  it  did  not 
follow  that  the  term  would  subsist  in  the  new  allotments. 

A  verdict  was  found  for  the  demandant,  with  leave  reserved  to 
the  tenant  to  move  that  the  verdict  might  be  entered  for  him  on 
the  second  issue,  if  the  Court  should  be  of  opinion  that  the  second 
plea  was  made  out,  and  leave  to  the  demandant  to  move  to  enter 
up  judgment  non  obstante  veredicto,  if  the  tenant's  motion  to  enter 
the  verdict  on  the  second  issue  should  be  successful. 

Byles,  Serjt.,  accordingly,  in  Easter  Term,  1847,  on  the  part 
of  the  tenant,  obtained  a  rule  to  show  cause  *why  the  verdict  found  [  *235  ] 
for  the  demandant  on  the  second  issue  should  not  be  set  aside,  and 
instead  thereof  a  verdict  be  entered  for  the  defendant ;  or  for  a  new 
trial,  upon  afiidavits.  As  to  the  presumption  of  a  surrender  of  the 
term,  he  referred  to  the  cases  collected  in  Sugden's  Vendors  and 
Purchasers  (2),  and  to  Doe  d.  Blackmll  v.  Plowman  (3),  as  virtually 
overruling  Doc  d.  Putland  v.  Ililder.  As  to  the  objection  that  the 
term  proved  was  not  a  term  in  the  lands  in  the  count,  he  submitted 
that  the  defect,  if  any,  arose  from  the  defective  way  in  which  the 
demandant  had  herself   described    the   lands;    and   that  if   the 

(1)  21  E.  K.  448  (2  B.  &  Aid.  782).  (3)  2  B.  &  Ad.  573. 

(2)  10th  ed.,  Vol.  III.,  pp.  2^-69. 
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Garbabd  description  was  too  general,  the  judgment  ought  to  be  arrested, 
Tuck.  citing  Com.  Dig.  Pleader  (2  Y.  2).  And,  as  to  the  last  objection 
urged  at  the  trial,  he  referred  to  the  various  provisions  of  the  local 
Inclosure  Acts,  and  to  the  14th  section  of  the  general  Inclosure 
Act,  41  Geo.  III.  c.  109,  as  showing  that  the  new  allotments 
followed  the  title  of  the  lands  in  respect  of  which  they  were 
made. 

O'Malley  and  Willea,  in  Trinity  Term,  1848,  showed  cause : 

To  entitle  him  to  a  verdict  on  the  second  issue,  the  tenant  wa& 
bound  to  show,  in  the  terms  of  that  issue,  a  term  of  years  coveriug 
all  the  lands  of  which  James  Boberts  Garrard  was  seised,  oat  of 
which  the  demandant  claimed  to  be  indowed :  Robinson's  Entries, 
237,  254,  257,  277,  279 ;  Lilly's  Entries,  187 ;  Com.  Dig.  Pleader 
(2  Y.  7) ;  Roscoe  on  Iteal  Actions,  179,  219,  329,  382 ;  Rogen  v. 
Cuatance  (i) ;  Comins  v.  Paddon  (2)  ;  Ttick  v.  Tuck  (3)  ;  Moore  v. 
L  •236  ]  ButUn  (4).  ♦This  diflSculty,  it  will  be  urged,  the  tenant  would  have 
avoided,  if  he  had  been  permitted  to  plead,  as  he  had  proposed,— 
first,  ne  tinques  seisie  que  dower, — secondly,  that  the  husband  was 
alive  at  the  time  of  suing  forth  the  original  writ, — thirdly,  the 
term  of  one  thousand  years.  It  is  obvious,  however,  that  these 
pleas  could  not  have  been  pleaded  together,  inasmuch  as  the; 
would  have  required  different  modes  of  trial ;  the  second,  per  ttsUs, 
and  the  others  by  a  jury  (5) :  Com.  Dig.  Pleader  (2  Y.  9) ;  2  Wms. 
Saund.  44  c ;  Booth  on  Real  Actions,  168 ;  Roscoe  on  Real 
Actions,  219,  220;  Abbot  of  Strata  Marcella's  case  (6) ;  Lindseys. 
Lindsey  (7) ;  Davies  v.  Lowndes  (8). 

The  effect  of  the  general  Inclosure  Act  of  41  Geo.  III.  c.  109,  is, 
to  exclude  all  persons  who  omit  duly  to  prefer  their  claims :  Doe  d. 
Watson  V.  Jefferson  (9) ;  and  here,  no  claim  was  made  in  respect  of 
the  term  of  one  thousand  years  created  by  the  deed  of  1739 :  and, 
although  there  are  provisions  in  the  local  Acts  produced  at  the 
trial,  that  every  proprietor  shall  stand  and  be  seised  of  the  lands  to 
be  allotted  to  him,  to  such  and  the  same  uses,  and  for  such  and  the 
same  estates,  as  the  lands  in  respect  whereof  such  allotments  shall 

( J )  1  Q.  B.  77 ;  4  P.  &  D.  574.  (7)  1  Salk.  291 ;  per  nom.  Booth  v. 

(2)  2  Cr.  M.  &  R.  547  ;  5  Tyr.  535.         The  Marquess  of  Liwhty,  2  Ld.  Kay. 

(3)  5  M.  &  W.  109;  7  Dowl.  P.  0.      1293. 

373.  (8)  7  Man.  &  G.  762 ;  8  Scott,  X.  E. 

(4)  7  Ad.  &  El.  595 ;  2  Nev.  &  P.  43G.  539. 

(5)  Vide  supra,  476  (1).  (9)  2  Bing.  118 ;  9  Moore,  260. 

(6)  9  Co.  Bep.  30  b. 
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be  made,  would  have  been  subject  to  in  case  the  Acts  had  not  been     Gaubabd 
passed ;  yet  these  provisions  do  not  embrace  an  attendant  term.  Tuck. 

(Maulb,  J. :  The  policy  of  all  Inclosure  Acts,  as  well  public  as 
private,  is,  that  the  land  acquired  under  the  award  of  the  Commis- 
sioners, shall  differ  from  that  in  respect  of  which  the  allotment  is 
made,  in  its  physical  qualities  only. 

Wilde,  Ch.  J. :  Is  it  not  a  fallacy  to  say  that  the  trustees  of  the 
term  did  not  claim  ?  A  claim  by  the  cestui  que  trust  is  a  claim  by 
f.he  trustees.) 

The  jury  were  warranted  in  presuming  a  surrender  of  the  term,  [  237  ] 
from  the  lapse  of  time,  and  from  the  fact  of  two  deeds  having  since 
been  executed  by  the  parties,  in  which  the  term  is  not  alluded  to, 
viz.  the  mortgage  of  1812,  and  the  conveyance  by  James  Roberts 
Garrard  to  the  trustees  for  sale,  in  the  same  year :  Doe  d.  Patland 
V.  Hildt'v  (i)  ;  Doe  d.  Burdett  v.  Wright  (2) ;  Bartlett  v.  Downes  (3) ; 
Townsend  v.  Champei-nown  (4) ;  Doe  d.  Hammond  v.  Cooke  (6). 
Doe  d.  Patland  v.  Hilder  has  repeatedly  been  cited  without 
disapprobation. 

Twenty  years  having  elapsed  since  the  right  of  entry  first 
accrued  to  the  trustee  of  the  term,  the  term  is  gone,  by  the  opera- 
tion of  the  Statute  of  Limitations  of  8  &  4  Will.  IV.  c.  27,  ss.  2,  8, 
7.  In  Doe  d.  Jacobs  v.  Phillips  (6)  the  facts  were  these :  In  1767, 
the  residue  of  a  satisfied  term  of  500  years  (created  in  1766)  was 
assigned  to  a  trustee  for  H.,  to  attend  the  inheritance :  in  1844,  the 
administrator  of  the  trustee  brought  ejectment  on  behalf  of  persons 
who  claimed  the  beneficial  interest  through  H.,  the  defendants  also 
claiming  it  under  title  derived  through  H. :  the  owner  of  the  legal 
interest  in  the  term  had  never  been  in  possession :  no  demand  of 
possession  had  been  made  before  action  brought :  and  it  was  held 
that  the  action  was  not  maintainable;  for,  if  a  tenancy  at  will 
existed,  as  between  the  trustee  and  cettetix  que  trust,  it  had  not  been 
determined  by  demand  of  possession,  and,  if  no  tenancy  existed  so 
as  to  render  a  demand  of  possession  necessary,  then  the  action 
might  have  been  brought  twenty  years  before,  and  was,  consequently, 
barred  by  the  2nd  and  3rd  sections  of  the  statute. 

(n  21  R.  E.  488  (2  B.  &  Aid.  782).  (4)  30  E.  E.  825  (I  Y.  &  J.  538). 

(2)  21  E.  E.  461  (2  B.  &  Aid.  710).  (5)  31  E.  E.  374  (6  Bing.  174 ;  3  Moo. 

(3)  27  E.  E.  436  (3  B.  &  C.  616 ;  6  &  P.  411). 
Uowl.  &  Ry.  526).  (6)  10  Q.  B.  130 
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garbard  Farther,  the  term  is  extinguished  and  gone,  by  virtue  of  the 
TuoK.  8  &  9  Vict.  c.  112,  s.  1,  by  reason  of  its  being  no  longer  necessary. 
[  288  ]       (This  point  was  abandoned.) 

Byles,  Serjt.,  and  Unthanky  in  support  of  the  rule : 

It  is  at  the  least  extremely  doubtful  whether  the  statute  3  i*  4 
Will.  lY.  c.  27,  applies  at  all  as  between  trustee  and  cestui  que 
trust :  and,  if  it  does,  the  question  cannot  be  raised  by  a  stranger. 
It  has  long  been  settled,  that  the  possession  of  the  cestui  que  trast 
is  the  possession  of  the  trustee.  If  any  legal  relation  is  supposed 
to  exist  between  them,  it  is  that  of  tenant  at  will :  Littleton,  §§  461 
463 ;  Com.  Dig.  Estate  (H.  1) ;  Sugden's  Vendors  and  Purchasers  (i); 
VaUance  v.  Savage  (2).  ♦  ♦  The  statute  8  &  4  Will.  IV.  c.  27,  was 
passed  to  regulate  all  estates,  in  law  as  well  as  in  equity.  The 
second  section  enacts,  that,  after  the  day  therein  mentioned,  ''no 
person  shall  make  an  entry  or  distress,  or  bring  an  action,  to  recover 
any  land  or  rent,  but  within  twenty  years  next  after  the  time  at 
[  ♦239  ]  which  the  right  to  make  such  entry  or  distress,  or  to  *bring  such 
action,  shall  have  first  accrued  to  some  person  through  whom  he 
claims;  or,  if  such  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  shall  have  first  accrued  to  the  person  making  or  bring- 
ing the  same."  Under  the  old  Statute  of  Limitations,  21  Jac.  I. 
c.  16,  the  question  of  adverse  possession  was  a  most  material  one : 
and  there  is  no  appreciable  distinction  between  the  words  of  the 
first  section  of  that  statute,  and  those  of  the  second  section  of  the 
3  &  4  Will.  IV.  c.  27.  The  seventh  section  enacts,  "  that,  when 
any  person  shall  be  in  possession,  or  in  receipt  of  the  profits,  of 
any  land,  or  in  receipt  of  any  rent,  as  tenant  at  will,  the  right  of 
the  person  entitled  subject  thereto,  or  of  the  person  through  whom 
he  claims,  to  make  an  entry  or  distress,  or  bring  an  action  to 
recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrue*!, 
either  at  the  determination  of  such  tenancy,  or  at  the  expiration  of 
one  year  next  after  the  commencement  of  such  tenancy,  at  which 
time  such  tenancy  shall  be  deemed  to  have  determined."  But,  at 
the  end  of  the  clause, .  there  is  this  express  proviso,  **  that  no 
mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will, 
within  the  meaning  of  this  clause,  to  his  mortgagee  or  trustee.  * 

(1)  nth  ed.  p.  610.  (2)  7  Bing.  595;  5  Moo.  &  P.  576. 
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In  Nepean  v.  Doe  d.  Knight  (i), — where  it  was  held  that  the  doctrine  Gabeabd 
of  non-adverse  possession  is  done  away  with  by  the  8  &  4  Will.  lY.  tuok. 
c.  27,  ss.  2,  8,  except  in  the  cases  provided  for  by  s.  15, — it  was 
admitted  that  the  possession  was  adverse,  and  the  case  exactly 
within  the  3rd  section.  In  Doe  d.  Corhyn  v.  Bramston  (2),  a  feme 
sole,  seised  in  fee,  married,  and  she  and  her  husband  ceased  to  be 
in  possession  *or  enjoyment  of  the  land,  and  went  to  reside  at  [  *240  ] 
a  distance  from  it :  they  both  died  at  times  which  were  not  shown 
to  be  within  forty  years  from  their  ceasing  to  occupy :  the  wife's 
heir-at-law  brought  ejectment  against  the  party  in  possession, 
within  twenty  years  of  the  husband's  death,  and  within  five  years 
of  the  passing  of  the  statute  8  &  4  Will.  lY.  c.  27,  but  more  than 
forty  years  after  the  husband  and  wife  ceased  to  occupy :  and  it  was 
held,  that  the  heir-at-law  was  barred  by  the  17th  section  of  the 
statute,  though  it  did  not  appear  when  or  how  the  defendant  came 
into  possession,  and  though  proof  was  offered  that  the  wife  had 
levied  no  fine.  [They  also  cited  Doe  d.  Joms  v.  Williams  (3)  and 
CuUey  V.  Doe  d.  Taylerson  (4).] 

(Maule,  J. :   In  all  these  cases,   the  party  came  within  the       [  242  ] 
description  of  a  person  dispossessed.) 

In  Doe  d.  Jacobs  v.  Phillips,  the  plaintiffs  were  trustees  for  two 
infants :  the  estate  was  gavelkind :  both  trustees  and  cetteux  que 
trust  had  been  kept  out  of  possession  more  than  twenty  years,  by 
the  uncles  and  aunts  of  the  latter. 

(Maulb,  J. :  If  not  barred  in  twenty  years,  they  never  would  be. 

GoLTMAN,  J. :  The  uncles  and  aunts  were  co-parceners  :  the  case, 
therefore,  came  within  the  12th  section  (5).) 

No  doubt.  The  remarks  upon  this  statute  by  Tindal,  Ch.  J.,  in 
James  v.  Salter  (6),     *     *    are  much  to  the  purpose. 

(1)  46  R.  B.  789  (2  M.  &  W.  894).  their  undivided  share  or  shares  of  such 

(2)  42  R  R.  325  (3  Ad.  &  El.  63;  land,  or  of  the  profits  thereof,  or  of 
S,  C,  per  nom.  DoeH,  Corhy  v.  Branson,  such  rent,  for  his  or  their  own  benefit, 
4  Nev.  &  M.  664).  or  for  the  benefit  of  any  person  or 

(3)  44  B.  R.  421  (5  Ad.  &  El.  291 ;  persons  other  than  the  person  or  per- 
6  Ney.  &  M.  816).  sons    entitled  to  the    other  share  or 

(4)  52  R.  R.  566  (1 1  Ad.  &  El.  1008 ;  shares  of  the  same  land  or  rent,  such 
3  P.  &  D.  539).  possession    or   receipt   shall    not    be 

(d)  Which  enacts,  **  that,  when  any  deemed  to  have  been  the  possession  or 

one  or  more  of  several  persons  entitled  receipt  of  or  by  such  last-mentioned 

to  any  land  or  rent,  as  co-parcenert,  person  or  persons,  or  any  of  them.'* 

joint-tenants,  or  tenants  in  common,  (6)  43  B.  R.  741  (3Bing.  N.  C.  544; 

shall  have  been  in  possession  or  receipt  4  Scott,  168). 
of  the  entirety,  or  more  than  his  or 
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Gabbard  Whether  or  not  a  surrender  of  a  term  ought  to  be  presumed,  is 
Tuck.  ordinarily  a  question  for  the  jury:  Doe  v.  Scott  (i);  Jenkins  v. 
Harvey  (2) ;  Best  on  Presumptions  (3).  The  circumstance  of  the 
existence  of  the  term  not  being  noticed  in  the  will  of  Thomas 
Bowles,  in  1762,  and  of  James  Roberts,  in  1798,  or  in  the  mortgage 
to  Thomas  Bignold,  in  1812,  or  the  conveyance  to  trustees  for  sale, 
in  the  same  year,  affords  no  valid  ground  for  presuming  that  the 
[  •213  ]  term  created  by  Sarah  *Thurston,  in  17S9,  had  ceased  to  exist.  It 
could  not  be  expected  that  the  term  would  be  mentioned  in  the 
wills :  and,  in  practice,  it  is  not  usual,  in  the  case  of  a  mortgage,  to 
get  in  an  outstanding  term,  especially  if  it  be  an  old  one :  Sugden*s 
Vendors  and  Purchasers  (4).  Of  the  seven  cases  upon  the  subject, 
to  which  Sir  E.  Sugden  refers  (s),  in  three  of  them  there  were  out- 
standing terms,  of  which  no  notice  was  taken.  No  doubt,  it 
is  more  prudent  in  all  cases  to  get  in  the  term ;  but  it  is  not  so 
universally  the  practice  to  do  so,  as  to  warrant  an  inference  being 
drawn  from  the  non-observance  of  that  precaution.  It  was  not 
until  the  decision  in  Mole  v.  Smith  (e),  that  it  was  considered 
that  a  purchaser  was  obliged  to  take  an  estate  protected  from 
dower  by  a  term. 

As  to  the  identity  of  the  lands,  the  quantities  and  descriptions 
are  as  nearly  identical  as  could,  under  the  circumstances,  be  reason- 
ably looked  for,  regard  being  had  to  the  fact,  that,  under  the  two 
Inclosure  Acts,  sixteen  new  public,  and  thirty-two  private  roads  had 
been  set  out ;  and  that,  under  those  Acts,  lands  were  exchanged  as 
well  as  newly  allotted,  and  no  distinction  between  allotments  and 
exchanges  was  made  in  the  awards  of  the  Commissioners. 

It  was  not  necessary  for  the  defendant  to  show  a  term  covering  a 
quantity  of  land  equal  to  that  mentioned  in  the  count.  The  writ 
and  count  in  dower  resemble  the  writ  and  declaration  in  assumpsit, 
[  ^244  ]  rather  than  in  debt,  where  the  writ  used  to  be  for  a  particular  *sum. 
In  a  writ  of  right,  the  demandant  claims  specific  land :  in  dower, 
the  writ  merely  claims  a  reasonable  endowment  out  of  the  lasds 
which  belonged  to  the  husband ;  and,  when  she  comes  to  count,  the 
demandant  may  abridge  her  claim;  or  she  may  recover  on  the  trial, 

(1)  11  East,  478.  Deardotiy  S  East,  248;  Maundrtll  t. 

(2)  40  E.  K.  769  (1  Cr.  M.  &  E.  877).  Maundrtll,  7  B.  E.  393  (10  Vee.  246); 

(3)  Pp.  165,  166.  The   Marqttess  of  Tounishend  v.    Thr 

(4)  llthed.,  p.  1134.  Bishop  of  NorvHch,   MS.,  27th  Jan., 
{6)  0(K)dtitleY,  Morgan,  m.n,  156;  1820;     Cholmondeley    v.     Clinton,    22 

Doe  d.  Puthnd  v.  //iWfr,  21  R.  R.  488      R.  R.  84  (2  J.  &  W.  158). 
(2    B.    &    Aid.    782) ;    Willoughhy  v.  (6)  Jac.  490. 

Willotiyhby,    1  T.   B.    763;    Keene  v. 
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althongh  she  may  fail  in  proof  as  to  part :  Williams  v.  Gwyn  (i) ;     Garrard 
Littleton,  §  89 ;  Co.  Litt.  34  b,  281.  Took. 

(Maule,  J. :  The  question  is,  whether  it  was  not  necessary  for  the 
tenant  to  plead  the  term  as  to  so  much,  and  ne  unqites  seisie  que 
dower  as  to  the  residue.  Dower  does  not  very  much  resemble  either 
debt  or  assumpsit:  in  debt,  the  plaintiff  claims  a  certain  sum  of 
money ;  in  assumpsit,  he  claims  compensation  for  the  non-perform- 
ance of  a  contract  or  promise.  But,  where  land,  or  dower  out  of 
land,  is  claimed,  it  has  reference  to  some  particular  and  specific 
land.) 

There  are  three  cases  in  Style  to  that  effect :  Thynn  v.  Thynn  (2), 
Fair ef cue  v.  Fairefax{z)^  and  Booth  y.  Lambert  {4).  The  tenant 
clearly  proved  the  substance  of  the  issue. 

If  necessary,  the  verdict  on  the  second  issue  may  be  entered 
distributively,  for  the  tenant  as  to  part,  and,  as  to  other  part,  for 
the  demandant.  For  this  the  authorities  are  numerous:  Co. 
Litt.  227  a ;  Com.  Dig.  Pleader  (S.  19) ;  Bac.  Abr.  Verdict  (M.), 
(Q.) ;  Bates  v.  Bates  (5) ;  Wheatlcy  v.  Best  (6) ;  Pheasant  v.  Phea- 
sant (7) ;  Tiffin  v.  Tiffin  (8) ;  Hooper  v.  Shepherd  (9) ;  Benington  v. 
Benington  (lo) ;  Spilsbui-y  v.  Micklethwaite  (li) ;  Timothy  v.  Simp- 
son (12) ;  Kodgers  v.  Maw  (i3). 

Cur.  adv,  vult. 

WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court,  after       [246] 
stating  the  pleadings: 

On  the.  trial  of  the  cause,  a  verdict  was  found  for  the  demandant, 
with  leave  to  the  tenant  to  have  the  verdict  entered  for  him  on  the 
second  issue,  if  the  Court  should  be  of  opinion  that  he  had  made 
out  his  plea.  A  rule  nisi  was  accordingly  granted,  for  entering  the 
verdict  for  the  tenant  on  the  second  issue. 

It  was  insisted,  on  the  argument,  that,  inasmuch  as  the  number 
of  acres  specified  in  the  count  amounted  to  500,  the  tenant  was 
bound  to  show  a  term  of  years  covering  500  acres  of  land,  in  order 
to  make  out  his  plea.    But  we  do  not  assent  to  this  position.     The 

(1)  2  Wms.  Saond.  44  a,  aud  the  (7)  1  Ch.  Ga.  181. 
Dotee.                                                               (8)  2  Freeman,  66. 

(2)  Style's  Rep.  99.  (9)  2  Stra.  1089. 

(3)  Ih.  238.  (10)  Cro.  Eliz.  157. 

(4)  Ih,  276.  •     (11)  9  R  B.  717  (1  Taunt.  146). 

(6)  1  Lutw.  719.  (1 2)  40  R.  R.  722  (I  Cr.  M.  &  R.  757). 

(6)  Cro.  EHa.  564 ;  Noy,  65.  (13)  15  M.  &  W.  444. 
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gabbard     writ  of  dower  is  brought  for  the  third  part  of  specific  lands  in  the 
Tuck.        tenure  of  the  tenant ;  and,  though  the  writ,  in  conformity  with  the 
established  forms  of  writs,  demands  a  certain  number  of  acres,  yet 
we  do  not  consider  the  exact  number  of  acres  to  be  material. 

The  effect  of  the  pleadings  in  the  case,  we  conceive  to  be  this: 
The  tenant  not  having  pleaded  ne  tittques  seisie  que  dotcer,  has 
thereby  admitted  that  the  demandant's  husband  was  seised  of  all 
the  lands  in  respect  of  which  dower  is  demanded ;  and  the  deman- 
dant has  the  right  to  apply  her  demand  to  any  lands  in  the  tenure 
of  the  tenant,  which  the  demand,  as  framed,  is  capable  of  covering, 
that  is,  under  the  circumstances  of  this  case,  to  all  the  lands  of  tiie 
tenant  in  the  parishes  of  Surlingham,  Rockland,  and  Bramerton: 
consequently  the  tenant,  who  by  his  plea  has  undertaken  to  show 
that  the  lands  demanded  are  covered  by  the  term  of  one  thousand 
years,  has,  in  effect,  bound  himself  to  show  that  all  his  lands  in 
those  parishes  are  covered  by  the  term. 

The  term  relied  upon  by  the  tenant  was  originally  granted,  in 
1789,  by  Sarah  Thurston  (then  being  seised  in  fee  of  thirty-two 
[  •246  ]  pieces  of  land,  containing  by  estimation  *  thirty-seven  acres,  and 
one  other  piece  of  land  of  uncertain  quantity),  to  Thomas  Seaman, 
for  securing  a  sum  of  money,  by  the  description  of  all  those  thirty- 
three  pieces,  &c.  (particularly  describing  them),  and  all  other  the 
messuages,  &c.,  lands  and  hereditaments,  of  her  the  said  Sarah 
Thurston,  situate,  lying,  and  being  in  Surlingham  St.  Marj, 
Surlingham  St.  Saviour,  Rockland,  and  Bramerton.  In  1746, 
Seaman  assigned  the  mortgage  to  one  Anthony  Aufrere.  In  1750, 
Sarah  Thurston  conveyed  the  mortgaged  premises,  in  fee-simple,  to 
one  Thomas  Bowles,  by  whom  the  mortgage  was  paid  off;  and 
thereupon  Aufrere  assigned  the  term  to  John  Kerridge,  in  trust  to 
attend  the  inheritance.  Thomas  Bowles,  by  will,  dated  the  27th 
of  December,  1762,  devised  all  his  messuages,  lands,  tenements, 
and  hereditaments,  in  SurUngham,  or  in  any  other  town  next  or 
near  adjoining,  which  he  had  purchased  of  Sarah  Thurston,  wido^. 
and  all  other  his  messuages,  lands,  tenements,  and  hereditament 
whatsoever,  situate,  lying,  and  being  in  Surlingham  aforesaid,  to 
James  Roberts  and  his  heirs.  James  Roberts,  by  his  will,  dated 
the  17th  of  October,  1798,  devised  all  his  messuages,  lands,  tene- 
ments, and  hereditaments  in  Surlingham,  Rockland,  Bramerton, 
Kimpnall,  Fritter,  and  Topcroft,  in  the  county  of  Norfolk,  and  all 
other  his  real  estates  whatsoever,  to  James  Roberts  Garrard  (the 
husband  of  the  demandant),  and  his  heirs  for  ever,  subject  to  an 
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executory  devise  over  on  a  contingency  which  never  occurred.  In  gabbaud 
January,  1812,  James  Roberts  Garrard  demised  all  his  freehold  or  Tuck. 
charter-hold  messuages,  lands,  tenements,  and  hereditaments  in 
Surlingham,  Bockland,  and  Bramerton,  and  in  Fritter,  Topcroft, 
and  Eimpnall,  to  Thomas  Bignold,  for  a  term  of  years,  to  secure  a 
sum  of  money.  In  October,  1812,  James  Roberts  Garrard  con- 
veyed to  Farr  and  Fiske  all  his  freehold  or  charter-hold  messuages, 
lands,  *tenements,  and  hereditaments  in  Surlingham,  Eockland,  [  *24T  ] 
and  Bramerton,  and  any  other  town  thereto  next  or  near  adjoining, 
in  trust  to  sell,  and  pay  debts.  In  May,  1813,  Farr  and  Fiske, 
and  James  Roberts  Garrard  and  Thomas  Bignold,  conveyed  to 
Thomas  Tuck  (the  tenant)  so  much  as  was  freehold  or  charter-hold 
of  and  in  all  that  messuage  or  dwelling-house  in  Surlingham,  and 
various  pieces  of  land  particularly  described,  in  Surlingham, 
Bramerton,  and  Rockland,  amounting  in  the  whole  to  near  forty- 
eight  acres:  and,  at  the  same  time,  one  Edward  Bickersteth  (to 
whom  a  special  administration  had  been  granted  of  the  goods  of 
John  Eerridge,  so  far  only  as  concerned  the  rights  and  title  of 
John  Eerridge  of  and  in  the  hereditaments  comprised  in  the  said 
term  for  one  thousand  years)  assigned  over  the  messuages,  lands, 
&c.,  vested  in  Bickersteth,  as  administrator,  for  the  residue  of  the 
term  of  one  thousand  years,  to  William  Farrer,  in  trust  for  Thomas 
Tuck,  and  to  attend  the  inheritance. 

On  the  part  of  the  demandant,  it  was  contended,  that,  as  a 
portion  of  the  land  conveyed  by  the  demandant's  husband  to  Tuck, 
was  land  allotted  under  certain  Acts  which  had  been  passed  for 
inclosing  lands  in  the  parishes  of  Glaxton  and  Rockland,  and  in  the 
parishes  of  Strumshaw  and  Surlingham,  that  land  was  not  subject 
to  the  term  to  which  the  lands  in  lieu  of  which  it  was  allotted  had 
been  subject. 

But  we  think  there  is  no  ground  for  doubt  on  this  point,  it  being 
expressly  provided  by  each  of  those  Acts  that  every  proprietor 
shall  stand  and  be  seised  of  the  lands  to  be  allotted  to  him,  to 
such  and  the  same  uses,  for  such  and  the  same  estates,  and  no 
other,  as  the  lands  in  respect  whereof  such  allotments  shall 
be  made  would  have  been  subject  to  in  case  the  Act  had  not 
been  made. 

It  was  further  objected,  that  the  lands  conveyed  to  Tuck  did  not 
correspond  in  quantity  exactly  with  the  *antient  estimated  quan-       [  ^^^  ] 
tities ;  nor  could  the  land  in  respect  of  which  the  allotments  were 
supposed  to  have  been  made,  be  precisely  identified.    It  cannot  be 
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Gabbakd  expected  bat  that  such  should  be  the  case,  there  having  been  two 
Took.  Inclosure  Acts  passed  affecting  the  lands,  under  which  many  new 
roads  had  been  set  out,  and  allotments  made.  Neither  the  exact 
quantities,  nor  the  antient  descriptions,  under  such  circumstances, 
are  likely  to  correspond  entirely.  But  it  was  proved,  with  reason- 
able certainty,  in  this  case,  that  the  whole  of  the  land  comprised 
in  the  term  created  by  Sarah  Thurston,  came  to  James  Boberts 
Garrard :  and,  in  the  absence  of  any  ground  for  inferring  that  he 
had  any  other  lands  in  Surlingham,  Bockland,  and  Bramerton, 
besides  those  which  he  derived  from  Mrs.  Thurston,  there  was^  we 
think,  reasonable  ground  on  which  a  jury  might  and  ought  to  infer 
the  identity  of  the  lands  in  the  tenure  of  the  tenant,  with  those 
comprised  m  the  lease  for  one  thousand  years. 

But  it  was  further  contended,  on  behalf  of  the  demandant,  that, 
as  the  existence  of  the  term  was  never  referred  to  in  any  of  the 
deeds,  from  the  time  when  it  was  assigned  to  Eerridge  to  attend  the 
inheritance,  in  1750,  down  to  the  year  1818,  when  the  conveyance 
was  made  to  Tuck,  it  ought  to  be  presumed  that  it  had  been 
surrendered. 

It  is  undoubtedly  true,  that  surrenders  of  outstanding  unsatisfied 
terms  have  been  in  several  .cases  presumed,  to  prevent  what  was 
deemed  to  be  a  failure  of  justice, — as  was  done  in  Doe  d.  Burdett  v. 
Wright€(i),  and  Doe  d.  Putland  v.  Hilder{2).  But  the  doctrine 
laid  down  in  those  cases,  as  was  said  by  Lord  Tenterdbn,  in  Doe  d. 
[•349]  Blacknell  v.  Plowman  (3),  has  been  much  questioned:  *and  the 
current  of  the  later  authorities  shows,  that,  where  a  term  has  been 
assigned  to  attend  the  inheritance,  a  surrender  ought  not  to  Ite 
presumed,  unless  there  has  been  a  deaUng  with  the  estate  in  a  way 
in  which  reasonable  men  and  men  of  business  would  not  have  deiiU 
with  it,  unless  the  term  had  been  put  an  end  to.  Now,  what  are 
the  acts  done  since  the  assignment  of  this  term  ?  The  first  of 
these  acts  is  the  will  of  Bowles.  There  was  no  reason  why,  in 
making  his  will,  he  should  refer  to  the  term  which  was  held  in 
trust  for  him,  and  would  be  equally  held  in  trust  for  his  devisee. 
The  same  obser\'ation  applies  to  the  next  act,  the  will  of  James 
Roberts. 

The  next  occasion  was,  in  1812,  when  the  property  was  mort- 
gaged to  Bignold,  without  any  assignment  to  a  trustee  for  Bignold. 
But  it   is  to  be  observed  that  Bignold  had  full  notice   of  the 

(1)  21  R.  R.  461  (2  B.  &  Aid.  710).  (3)  2  B.  &  Ad.  577. 

(2)  21  R.  R.  488  (2  B.  &  Aid.  7b2). 


VOL.  Lxxn.l         1849.     C.  P.     8  C.  B.  249—250.  487 


mortgage  term ;  for,  the  mortgagor's  title  could  not  be  made  out  with-  Garrard 
out  producing  the  conveyance  to  Bowles,  on  the  face  of  which  the  xuck. 
mortgage  to  Aufrere  appears  as  an  incumbrance.  The  mortgagee 
would,  of  course,  call  for  the  assignment  to  Kerridge,  and  would  be 
entitled  to  the  custody  of  it  for  his  security.  The  mort^i^age-deed 
conveys  to  the  mortgagee  the  lands  of  the  mortgagor  wherein  he, 
or  any  person  in  trust  for  him,  hath  any  manner  of  estate ;  and 
there  is  a  covenant  for  further  assurance  by  all  persons  lawfully  or 
equitably  claiming  any  estate  or  interest  therein.  The  security, 
under  these  circumstances,  might  well  be  deemed  sufficient,  without 
calUng  on  the  mortgagor  to  incur  the  unnecessary  expense  of 
searching  after,  and  finding,  the  representative  of  Kerridge ;  and 
therefore  we  do  not  think  that  the  absence  of  an  assignment  leads 
to  the  inference  that  a  surrender  had  taken  place. 

The  next  act  done,  was,  in  October,  1812,  when  the  estate  was 
conveyed  to  trustees  for .  sale.  But  we  see  *no  reason  why  an  [  •260  ] 
assignment  of  the  term  should  be  made  to  protect  their  estate, 
which  they  held  for  a  temporary  purpose  only ;  and  we  find,  that, 
as  soon  as  that  purpose  could  be  carried  into  effect,  a  limited 
administration  was  obtained,  and  the  term  was  assigned  to  the 
purchaser.  We  think,  therefore,  that,  under  the  circumstances  of 
this  case,  there  is  no  ground  for  presuming  a  surrender. 

It  was  further  objected,  that  the  term  was  extinguished,  by  force 
of  the  statute  8  &  4  Will.  IV.  c.  27.  The  construction  contended 
for  leads  to  consequences  so  extensive  and  so  alarming,  that  it 
ought  not  to  be  adopted,  unless  it  is  plain  that  such  was  the  inten- 
tion of  the  Act.  The  consequence  would  be,  in  the  majority  of 
eases,  to  extinguish  attendant  terms,  and  shake  the  security  of 
titles  to  an  extent  which  it  is  impossible  to  estimate,  and  which  it 
is  difficult  to  suppose  the  framers  of  the  Act  could  have  intended. 
The  general  object  of  the  Act  seems  to  have  been,  to  settle  the 
right  of  persons  adversely  litigating  with  each  other ;  not  to  deal 
with  cases  like  that  of  trustee  and  cestui  que  trust,  where,  though 
there  are  two  parties,  there  is  but  one  single  interest,  that  of  the 
person  beneficially  entitled. 

It  will  be  convenient,  before  adverting  further  to  the  statute,  to 
consider  in  what  relation  the  parties  stood  at  the  time  the  Act 
passed.  The  mortgage  term  being  satisfied  out  of  the  purchase- 
money  of  the  inheritance,  and  the  term  assigned  over  expressly  to 
attend  the  inheritance,  the  assignee  thereby  became  trustee,  and 
the  purchaser  cestui  que  trust,  during  the  term ;  nnd,  the  cestui 
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Garrard     que  trust  entering  into  possession  of  the  land,  he  was,  at  law,  the 
Tuck.        tenant  at  will  to  the  trustee :  Freeman  v.  Barnes  (i). 
[  251  ]  guch  being  the  relation  of  the  parties,  what  is  the  operation  of 

the  Act? 

By  section  2,  it  is  enacted  that  no  person  shall  make  an  entry, 
or  bring  an  action,  to  recover  any  land,  but  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry,  or  bring 
such  action,  first  accrued. 

Now,  pausing  at  this  section,  at  what  time,  as  between  lessor  and 
lessee,  is  it  to  be  understood  that  the  right  of  entry  accrues?  The 
right  of  entry  of  a  landlord  on  his  tenant,  must  accrue  on  the 
expiration  of  the  tenant's  term,  if  he  has  a  term :  if  he  is  a  tenant 
at  will,  the  right  of  entry,  within  the  terms  of  this  section  of  the 
Act,  would  naturally  be  understood  to  accrue  on  the  determination 
of  the  tenancy  at  will.  It  may  be  said,  indeed,  that,  as  in  case  of  a 
tenancy  at  will,  the  lessor  may  at  any  time  determine  his  will  by 
entering,  a  right  of  entry  exists  at  all  times,  from  the  first 
commencement  of  the  estate  at  will,  and  is  not  dependent  on  a 
previous  determination  of  the  estate  at  will.  But  we  think  that 
the  term  "  right  of  entry,"  in  the  2nd  section,  ought  not  to  be  so 
construed.  The  right  which  a  lessor  has  in  such  a  case,  is,  a  right 
to  determine  the  tenancy  at  will ;  and  it  is  only  upon  the  determi- 
nation of  the  tenancy  at  will,  that  there  is  such  a  vested  right  of 
entry  as  is  in  contemplation  in  the  2nd  section  of  the  Act.  This 
view  appears  to  be  confirmed  by  the  provision  in  the  7th  section, 
respecting  tenancies  at  will, — which  provides,  in  cases  of  ordinary 
tenancies  at  will,  that  the  right  to  make  an  entry  shall  be  decreed 
to  have  first  accrued,  either  at  the  determination  of  the  tenancy,  or 
at  the  expiration  of  one  year  next  after  the  commencement  of  such 
tenancy.  The  object  of  that  section  obviously  is,  to  fix  a  definite 
period  after  the  commencement  of  a  tenancy  at  will,  beyond  which 
[  •252  ]  the  *tenancy  shall  not  be  presumed  to  have  had  a  continuance,  a 
provision  which  would  have  been  wholly  unnecessary,  if  a  right  of 
entry,  within  the  meaning  of  the  2nd  section,  had  at  all  times 
existed,  from  the  very  commencement  of  the  estate  at  will. 

But,  passing  from  the  2nd  to  the  Brd  section  of  the  Act,  it  is 
contended  that  the  present  case  falls  within  that  clause  of  the 
8rd  section  which  provides,  that,  where  the  person  claiming  such 
land,  shall  claim  in  respect  of  an  estate  or  interest  in  possession, 
granted,  by  any  instrument,  to  him,  or  some  person  through  whom 
(1)  1  Vent.  80;  1  Sid.  349,  458. 
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he  claims,  by  a  person  being,  in  respect  of  the  same  estate  or  Garraud 
interest,  in  the  possession  or  receipt  of  the  profits  of  the  land,  and  tuck. 
no  person  entitled  under  such  instrument  shall  have  been  in  such 
possession  or  receipt;  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  the  person  claiming  as  aforesaid, 
or  the  person  through  whom  he  claims,  became  entitled  to  such 
possession  or  receipt  by  virtue  of  such  instrument.  But  we  do 
not  think  that  the  case  of  a  cestui  que  trust  holding  possession  of 
land  under  the  trustee,  falls  within  this  clause,  which  is  meant  to 
apply  to  cases  where  the  person  holding  the  land  does  not  hold 
it  under,  or  in  privity  with,  the  person  in  whom  the  right  of 
entry  is  supposed  to  be.  The  cestui  que  trust  in  such  a  case  holds 
possession  under  the  trustee,  and  under  the  protection  of  the 
instrument  by  which  the  estate  is  conveyed  to  the  trustee.  It 
cannot,  therefore,  be  said  that  it  is  a  case  in  which  "  no  person 
entitled  under  the  instrument "  has  been  in  possession  ;  for, 
the  cestui  que  trust  has  virtually  been  in  possession  under  the 
instrument. 

If  we  proceed  to  the  consideration  of  the  provision  contained 
in  the  7th  section,  respecting  trustees,  that  provision  appears 
to  UB  to  reflect  light  on  the  nature  of  their  estate,  and  on  the 
provisions  of  the  2nd  and  8rd  sections,  as  far  as  their  estate  is 
concerned. 

The  object  of  that  section  appears  to  be  (as  above  stated),  to  fix  [  2S3  ] 
a  definite  period,  at  the  end  of  which  the  right  of  entry  of  the 
lessor,  as  against  his  tenant  at  will,  shall  be  deemed  to  have 
accrued ;  and  it  provides  that  no  cestui  que  trust,  shall  be  deemed 
to  be  a  tenant  at  will  within  the  meaning  of  that  clause,  which  is 
equivalent  to  saying  that  the  right  of  entry  of  a  trustee  against  his 
cestui  que  trust,  shall  not  be  deemed  to  have  first  accrued  at  the 
expiration  of  one  year  next  after  the  commencement  of  the  tenancy ; 
and  the  exception  seems  to  be  introduced  in  order  to  prevent  the 
necessity  of  any  active  steps  being  taken  by  a  trustee  to  preserve 
his  estate  from  being  destroyed,  as  in  the  case  of  an  ordinary 
tenancy  at  will,  by  mere  lapse  of  time.  The  intention  appears  to 
be,  to  put  the  estate  of  a  trustee  in  a  better  state  in  this  respect 
than  that  in  which  the  estate  of  an  ordinary  lessor  is,  as  against 
-his  tenant  at  will ;  whereas,  his  situation  would  be  worse  than  that 
of  an  ordinary  lessor,  on  the  construction  contended  for  on  the  part 
of  the  demandant  in  this  case ;  for,  the  time  of  limitation,  on  the 
construction  contended  for,  would  run  against  the  trustee  from  the 
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oarrard     first  commencement  of  his  estate  ;  whereas,  as  against  an  ordinary 

Tuck.        lessor,  the  time  woald  only  run  from  the  actaal  determination  of 

the  tenancy,  or  from  the  end  of  the  first  year  of  the  tenancy. 

On  the  part  of  the  demandant,  the  case  of  Doe  d.  Jacobs  t. 

Phillips  (1)  was  relied  on,  as  being  at  variance  with  the  view  we 

take  of  the  statute.     The  facts  of  that  case  are  not  given  in  detail ; 

so  that  it  does  not  appear  whether  the  cetteux  que  ti-ust  in  that  case 

had  been  in  possession  of  the  lands  within  twenty  years,  or,  indeed, 

that  they  had  ever  been  in  possession.     In  the  absence  of  more 

[  •254  ]       information  than  we  possess  regarding  that  case,  *we  do  not  look 

upon  it  as  binding  us :  and,  on  the  best  consideration  we  can  give 

to  the  subject,  we  think  that  the  term  in  the  present  case  has  not 

been  extinguished  by  force  of  the  statute  in  question. 

The  result  is,  that,  on  the  second  issue,  the  verdict  must  be 

entered  for  the  tenant. 

Rule  accordingly. 


18^9.  KINNING  V.  BUCHANAN. 

June  25. 
(8  C.  B.  271—292 ;  S.  C.  7  Dowl.  &  L.  169.) 

'■    ^    ^  The  Judge  of  an  inferior  court  of  record  who  has  made  an  order  simpHciUr 

for  the  pajTnent  of  a  debt  by  instalments,  cannot,  upon  non-payment,  issue 
his  warrant  for  the  imprisonment  of  the  debtor,  without  giving  him  an 
opportunity  of  being  heard  as  to  the  cause  of  such  non-payment. 

Where,  therefore,  in  trespass  by  A.  against  B.  lor  false  imprisonment,  B. 
pleaded  that  J.  S.  recovered  a  judgment  against  A.,  in  the  Sheriffs  Court, 
London  (2),  that  A.  was  summoned,  and  appeared  before  the  Judge  of  that 
Court,  who  ordered  the  sum  recovered  to  be  paid  by  instalments,  that  the 
first  instalment  was  demanded  and  not  paid,  that  the  Judge  duly,  by 
warrant  under  his  hand  and  seal,  according  to  8  &  9  Vict.  c.  1 27  (3), 
ordered  the  officer  of  the  Court  to  take  A.,  and  convey  him  to  prison  for  40 
days,  and  that  B.,  as  the  attorney  of  J.  S.,  delivered  the  warrant  to  the 
officer,  who  took  A.  Eeplication,  that,  by  this  order,  it  was  not  directed 
that  A.  should  be  committed,  modo  etformd : 

Held,  that  the  warmnt  issued  did  not  support  the  plea,  which  must  be 
taken  to  aver  the  existence  of  a  legal  warrant. 

Held  also,  that  the  defendant,  having  acknowledged  actual  participation 
in  the  act  of  trespass,  by  pleading  in  confession  and  avoidance,  could  not 
protect  himself,  upon  this  issue,  by  showing  that  he  had  acted  merely  bs 
the  attorney  of  J.  S. 

Trespass.  The  declaration  stated,  that  the  defendant,  on  the 
27th  of  April,  1847,  with  force  and  arms,  assaulted  the  plaintiff, 

(1)  10  Q.  B.  130.  (3)  Section  1.    Bepealed  by  32  &  33 

(2)  Now  theCity  of  Ijondon  Coui-t;  Vict.  c.  83,  s.  20.  See  now  the 
see  15  Vict/c.  Ixxviifand  30*&  ^31  Debtors  Act,  1809  (32  &  33  Vict.  c.  62). 
Vict.  c.  142,  8.  35 J.  G.  P.             "^  —J.  a  P. 
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and  then  seized,  &c.,  and  also  then  imprisoned  the  plaintiff,  and  Einnixo 
kept  and  detained  him  in  prison  for  a  long  time,  to  wit,  thirty-nine  buchakan. 
daj's  then  following,  contrary  to  law ;  and  that  thereby  the  plaintiff 
not  only  suffered  great  angaish  and  pain  of  mind,  and  was  prevented 
from  attending  to  his  lawful  affairs,  but  was  also  thereby  then 
greatly  exposed  and  injured  in  his  credit,  reputation,  and  circum- 
stances, and  was  necessarily  subjected  and  put  to  divers  expenses, 
amounting,  to  wit,  to  40/.,  in  and  about  endeavouring  to  obtain, 
and  in  obtaining,  his  liberation  from  the  said  imprisonment,  &c. 

The  defendant  pleaded,  first,  Not  guilty ;  whereupon  issue  was 
joined. 

Secondly,  that,  before  the  said  time  when  &c.,  to  wit,  on  the  5th  of 
October,  1846,  William  Townley  levied  his  certain  plaint  against  the 
now  plaintiff,  in  the  *Com-t  of  our  lady  the  Queen,  before  Thomas  [  •272  ] 
Challis,  Esq.,  then  being  one  of  the  Sheriffs  of  the  city  of  London,  in 
his  compter,  situate  in  the  parish  of  St.  Giles- without-Gripplegate,  in 
the  ward  of  Gtipplegate-without,  in  the  same  city,  and  within  the 
jurisdiction  of  the  same  Court,  according  to  the  custom  of  the  said  city, 
for  a  cause  of  action  personal  arising  within  the  jurisdiction  of  the 
said  Court ;  that  such  proceedings  were  thereupon  had,  that,  after- 
wards, to  wit,  on  the  5th  of  December,  1846,  at  the  said  Court  then 
held  before  the  said  sheriff,  at  the  Guildhall  of  the  said  city  of 
London,  and  within  the  said  city,  and  within  the  jurisdiction  of  the 
said  Court,  the  said  William  Townley,  by  the  consideration  and  judg- 
ment of  the  said  Court,  recovered  against  the  now  plaintiff,  as  well 
a  certain  debt  of  19/.  19^.,  as  also  8/.  128.  6d,  for  his  costs  of  suit, 
as  by  the  record  and  proceedings  thereof,  still  remaining  in  the 
said  Court,  appears ;  that  afterwards,  and  after  the  passing  of  an 
Act  of  Parliament  passed  in  the  ninth  year  of  the  reign  of  our  lady 
the  now  Queen,  intituled  ''  An  Act  for  the  better  securing  the 
payment  of  small  debts,"  and  before  the  said  time  when  &c.,  to 
wit,  on  the  5th  of  December,  in  the  year  last  aforesaid,  the  (now) 
plaintiff  then  being  indebted  to  the  said  William  Townley  in  a  sum 
not  exceeding  20/.,  besides  costs  of  suit,  by  force  of  the  said 
judgment,  to  wit,  the  sum  of  19/.  19«.,  the  said  William  Townley 
made  application,  by  petition  and  note  in  writing  according  to  the 
form  in  schedule  B.  to  the  said  Act  of  Parliament  annexed,  to 
the  said  Court, — the  same  being  an  inferior  court  of  record  for  the 
recovery  of  debts  in  and  for  the  city  of  London,  and  then  being 
held  at  the  Guildhall  aforesaid,  in  the  said  city,  and  within  the 
jurisdiction  of  the  said  Court,  and  the  plaintiff  then  residing  within 
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KiNNiNo  the  jurisdiction  of  the  said  Goart,  to  wit,  within  the  city  of  London, 
BuoHAKAK.  and  the  said  Court  then  having  a  Judge  who  was  a  barrister-at-law, 
[  *2«73  ]  that  is  to  say,  Edward  Bullock,  Esq.,  ♦barrister-at-law,  then  being 
the  Judge  of  the  said  Court, — by  which  petition  and  note  in  writing 
the  said  William  Townley  requested  the  said  Court  to  summon  the 
plaintiff  to  answer  touching  the  debt  due  to  the  said  William 
Townley  by  the  judgment  of  the  said  Court  on  his  the  said  William 
Townley's  behalf ;  that  thereupon  the  said  Court,  afterwards,  to 
wit,  on  the  7th  of  December,  1846,  upon  the  said  application  of  the 
said  William  Townley,  granted  to  the  said  William  Townley  a 
summons  according  to  the  form  in  schedule  A.  unto  the  said  Act 
of  Parliament  annexed,  by  which  summons  the  (now)  plaintiff  was 
required  to  appear  at  the  Sheriff's  Court,  London, — being  the  said 
Court, — to  be  holden  at  the  Guildhall,  of  the  city  of  London,  in  the 
said  city,  on  Saturday,  the  12th  of  December,  1846,  at  a  quarter  to 
ten  of  the  clock  in  the  forenoon  of  the  same  day,  precisely,  to 
answer  such  questions  as  might  be  put  to  him  touching  the  nol 
having  paid  to  the  said  William  Townley  the  sum  of  23Z.  11».  6rf., 
being  the  amount  of  the  said  debt  and  costs  recovered  by  the  said 
judgment;  that  the  said  William  Townley  then  obtained  the  said 
summons  from  the  said  Court ;  that  the  (now)  plaintiff  was,  after- 
wards, and  before  the  return  of  the  said  summons,  to  wit,  on  the 
said  7th  of  December,  in  the  year  last  aforesaid,  and  within  the 
jurisdiction  of  the  said  Court,  to  wit,  at  London,  duly  served  with 
the  said  summons,  and  summoned  thereby ;  that  thereupon,  after- 
wards, and  before  the  said  time  when  &c.,  to  wit,  on  the  12th  of 
December,  in  the  year  aforesaid,  at  the  time  and  place  appoint^ed 
by  the  said  summons, — such  place  being  within  the  jurisdiction  of 
the  said  Court, — the  (now)  plaintiff  appeared  before  the  said  Court, 
the  same  Court  being  then  and  there  holden  before  the  said  Edward 
Bullock,  then  being  the  Judge  of  the  said  Court,  and  a  barrister-at- 
law  as  aforesaid,  in  obedience  to  the  said  summons  ;  that  the  said 
[  ♦274  ]  *William  Townley  also  then  and  there  appeared  before  the  said 
Court  so  holden  as  aforesaid ;  that  the  (now)  plaintiff  was  then  and 
there  duly  examined  by  and  before  the  said  Court  so  holden  as 
aforesaid,  as  required  by  the  statute  in  such  case  made ;  and  the 
said  Court  so  holden  as  aforesaid,  upon  hearing  the  (now)  plaintiff 
and  the  said  William  Townley,  and  it  appearing  to  the  said  Court 
that  the  (now)  plaintiff  had  the  means  of  paying  the  said  debt  and 
costs  by  the  instalments  hereinafter  mentioned,  did,  in  pursuance 
of  the  statute  in  such  case  made,  order  that  the  (now)  plaintiff 
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should  pay  the  said  debt  and  costs  to  the  said  William  Townley,  in  Kihkino 
manner  following,  that  is  to  say,  the  sum  of  2i.,  part  thereof,  on  BuonANAN. 
the  12th  of  January  then  next,  and  the  residue  thereof  by  instal- 
ments of  2Z.  on  the  12th  of  every  subsequent  month,  until  the  debt 
and  costs  aforesaid  should  be  fully  paid, — of  which  order  the  (now) 
plaintiff  then  and  there  had  notice,  and  was  then  and  there  duly 
served  with  a  copy  thereof,  and  the  original  order  was  at  the  same 
time  shown  to  him ;  that  the  (now)  plaintiff  did  not  pay  the  said 
instalments  at  such  times  as  the  said  Court  ordered,  but  afterwards, 
and  before  the  said  time  when  &c.,  to  wit,  on  the  12th  of  January, 
1847,  the  (now)  plaintiff  made  default  in  the  payment  of  the  said 
instalment  of  21.  which  then  became  due  and  payable,  although 
payment  of  the  same  was  then  demanded  of  him  ;  that,  afterwards, 
and  before  the  said  time  when  &c.,  to  wit,  on  the  4th  of  February, 
1847,  the  said  instalment  then  remaining  wholly  in  arrear  and 
unpaid,  it  was  duly  made  to  appear,  and  was  proved,  and  did 
then  and  there  duly  appear,  to  the  said  Court,  so  being  holden 
as  last  aforesaid,  that  the  plaintiff  had  had  notice  of  the  said 
order,  and  that  he  had  been  served  with  a  copy  thereof,  and  the 
original  shown  to  him,  and  that  he  had  not  paid  the  said  instal- 
ment, and  that  the  same  had  been  duly  demanded  of  him,  and  was 
*in  arrear  and  unpaid ;  that  thereupon,  the  said  Court,  so  holden  [  *275  ] 
as  aforesaid,  before  the  said  Edward  Bullock,  so  being  such  Judge 
of  the  said  Court,  and  such  barrister-at-law  as  aforesaid,  before  the 
said  time  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  London  aforesaid,  and  within  the  jurisdiction  of  the  said  Court, 
duly,  and  according  to  the  form  of  the  statute,  ordered  that  the 
plaintiff  should  be  committed  for  forty  days  to  her  Majesty's 
debtors'  prison  for  London  and  Middlesex,  in  the  city  of  London, 
being  the  common  gaol  wherein  debtors  under  judgment  and  in 
execution  of  the  superior  courts  of  justice,  might  be,  and  were 
usually,  confined  within  the  city  of  London,  being  the  city  in 
which  the  plaintiff  was  then  resident ;  that  thereupon,  the  said 
Edward  Bullock,  so  being,  and  as,  such  Judge  of  the  said  Court, 
and  barrister-at-law,  at  the  request  of  the  defendant,  then  being 
the  attorney  of  and  for  the  said  William  Townley,  and  as  such 
attorney,  and  acting  upon  the  retainer  and  at  the  request  of  the 
said  William  Townley,  duly,  and  according  to  the  form  of  the 
statute  in  such  case  made,  then  and  there  made  his  warrant  in 
writing  under  his  hand  and  seal,  directed  to  Lloyd  Simpson, 
one  of  the  serjeants-at-mace  of  the  said  Court,  and  to  Thomas 
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Kthniko  Burdon,  keeper  of  the  said  debtors'  prison,  or  his  deputy  there, 
Buchanan,  whereby,  after  reciting  that  the  (now)  plaintiff,  therein  described 
as  Thomas  Kinning,  of  &c.,  on  the  7th  of  December  then  last, 
being  indebted  to  the  said  William  Townley,  of  &e.,  in  a  sain  not 
exceeding  202.,  besides  costs  of  suit,  that  is  to  say,  in  the  sum 
of  191.  198.,  besides  SL  128.  6d.  costs  of  suit,  by  force  of  the 
judgment  thereinafter  mentioned,  and  then  being  at  Fleet  Lane, 
in  the  city  aforesaid,  and  within  the  jurisdiction  of  the  said 
Court,  had  been  duly  summoned  to  appear  on  the  12th  of  December 
last  at  the  said  Court,  to  answer  such  questions  as  might  be  put  to 
[  '276  ]  him,  touching  the  not  having  paid  to  the  said  William  *Townley 
the  sum  of  money  recovered  in  a  certain  judgment  of  the  said 
Court,  on  the  5th  of  December,  1846  (meaning  the  aforesaid 
judgment),  and  the  (now)  plaintiff  having  appeared  before  the 
said  Judge  at  the  time  and  place  therein  mentioned,  and  it  there- 
upon then  and  there  appearing  to  the  said  Judge,  by  the  admission 
of  the  (now)  plaintiff,  that  the  (now)  plaintiff  had  the  means  of 
paying  the  said  debt  and  costs  aforesaid  in  manner  thereinafter 
mentioned,  the  said  Judge  did  then  and  there  order  that  the  (now) 
plaintiff  should  pay  the  said  debt  and  costs  aforesaid  to  the  said 
William  Townley,  in  manner  following,  that  is  to  say,  the  sum 
of  22.  on  the  12th  of  January  then  next,  and  the  residue  thereof  by 
instalments  of  21.  on  the  12th  of  every  succeeding  month,  until  the 
said  debt  and  costs  were  fully  paid,  and  that  it  had,  on  the  day 
of  making  the  said  warrant,  at  the  said  Court,  been  duly  proved 
before  the  said  Judge  that  the  plaintiff  had  not  paid  2/.,  the  amount 
of  the  first  instalment,  as  directed  by  the  said  order,  although 
the  time  for  payment  thereof  had  elapsed,  and  the  same  had 
been  duly  demanded  of  the  (now)  plaintiff,  and  the  (now)  plaintiff 
had  been  personally  served  with  a  copy  of  the  said  order,  and 
the  said  original  order  was  at  the  same  time  shown  to  him,  but 
that  21.,  being  the  amount  of  the  said  first  instalment,  was  still  due 
and  owing  and  unpaid  to  the  said  William  Townley,  contrary  to  the 
tenor  and  effect  of  the  said  order, — the  said  Judge,  therefore,  by 
the  said  warrant,  willed,  required,  and  authorised  the  said  Lloyd 
Simpson,  immediately  upon  the  receipt  of  the  said  warrant,  or 
as  soon  after  as  might  be,  to  take  into  his  custody  the  body  of 
the  (now)  plaintiff,  and  him  safely  to  convey  to  her  Majesty's 
debtors'  prison  for  London  and  Middlesex,  in  the  city  of  London, 
being  the  common  gaol  wherein  the  debtors  under  judgment  and  in 
execution  of  the  superior  courts  of  justice  might  be  confined  within 
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the  city  of  London,  being  the  city  in  which  the  (now)  plaintiff  *had  kikhino 
been  resident,  and  there  to  deliver  him  to  the  said  keeper  of  buchakan. 
the  said  prison,  who  was  thereby  required  and  authorised  to  [  ♦277  ] 
receive  the  (now)  plaintiff  into  his  custody,  and  him  safely  to  keep 
and  detain  in  the  said  prison,  for  the  space  of  forty  days  from  the 
time  of  his  arrest  under  the  said  warrant,  or  until  he  should 
be  discharged  out  of  custody  by  leave  of  the  said  Judge,  and  that, 
for  so  doing,  the  said  warrant  should  be  their  sufficient  warrant, — 
as  by  the  said  warrant  appears;  that  the  defendant  so  being, 
and  as,  such  attorney,  and  on  the  retainer  and  at  the  request 
of  the  said  William  Townley,  then  delivered  the  said  warrant  to 
the  said  Lloyd  Simpson,  who  then,  and  from  thence  until  and 
at  and  after  the  said  time  when  &c.,  was  one  of  the  serjeants- 
at-mace  of  the  said  Court,  to  be  executed  in  due  form  of  law, 
and  then  requested  him  to  execute  the  said  warrant  in  due  form  of 
law ;  and  that,  by  virtue  of  the  said  warrant,  and  at  the  request  of 
the  defendant,  so  being  such  attorney,  and  acting  on  the  said 
retainer,  and  at  the  said  request  of  the  said  William  Townley, 
the  said  Lloyd  Simpson,  so  being  and  as  such  serjeant-at-mace,  at 
the  said  time  when  &c.,  at  London  aforesaid,  and  within  the  juris- 
diction of  the  said  Court,  took  and  arrested  the  (now)  plaintiff  by 
his  body,  and  forthwith  conveyed  him  to  the  said  debtors*  prison  for 
London  and  Middlesex,  and  delivered  him  to  the  said  keeper  of  the 
said  prison,  and  the  (now)  plaintiff  was  detained  in  the  said  prison 
under  and  by  virtue  of  the  said  warrant,  for  the  space  of  thirty- 
nine  days  in  the  said  declaration  mentioned,  the  said  sum  of 
2/.,  during  all  that  time,  and  still,  being  wholly  unpaid  and 
unsatisfied,  and  on  the  occasion  and  for  the  purpose  aforesaid 
the  plaintiff  was  necessarily  and  unavoidably  a  little  seized  and 
laid  hold  of,  and  pulled  and  dragged  about,  which  were  the  same 
supposed  trespasses  in  the  declaration  mentioned  ;  verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  to  the  [  278  ] 
second,  that  the  said  Edward  Bullock  did  not  order  that  the  (now) 
plaintiff  should  be  committed  for  forty  days  to  her  Majesty's 
debtors'  prison  for  London  and  Middlesex,  in  the  city  of  London, 
in  manner  and  form  as  in  the  second  plea  alleged, — whereupon 
issue  was  joined. 

The  cause  was  tried  before  Coltman,   J.,  at  the  sittings  at 
Westminster,  after  Hilary  Term,  1848. 

It  was  proved  that  Townley  had  recovered  a  judgment  against 
the  present  plaintiff,  in  the  Sheriff's  Court,  London,  for  19L  19«. 
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KiKMiKG  and  coBts,  and  that  the  present  defendant,  as  Townley's  attorney, 
BuoRANAK.  institated  the  proceedings  against  the  plaintiff  upon  that  jadgment, 
under  the  8  &  9  Vict.  c.  127. 

In  support  of  the  second  issue,  the  defendant  put  in  a  warrant  of 
commitment  signed  by  the  Judge  of  the  Sheriff's  Court,  in  the  terms 
recited  in  the  second  plea. 

For  the  plaintiff,  it  was  insisted  that  this  warrant  was  bad  upon 
the  face  of  it,  for  the  reasons  given  by  this  Court  in  the  case 
of  Ex  parte  Kinning  (i),  and  therefore  that  the  plea  was  bad, 
for  not  alleging  a  good  warrant  of  commitment ;  or  that,  if  the  plea 
was  to  be  understood  as  alleging  that  the  Judge  of  the  inferior 
Court  had  made  a  valid  order,  it  was  not  proved,  and  therefore  the 
plaintiff  was  entitled  to  a  verdict  on  the  second  issue. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  issue  taken 
on  the  second  plea  only  made  it  necessary  for  him  to  show,  that, 
in  point  of  fact,  such  an  order  was  made  as  that  described  in 
the  plea. 

The  learned  Judge  having  directed  a  verdict  for  the  plaintiff 
on  the  first  issue,  and  for  the  defendant  on  the  second, 

[  279  ]  Pashley,  in  Easter  Term,  1848,  obtained  a  rule  nisi  for  a  new 

trial  on  the  ground  of  misdirection,  or  for  judgment  non  obstanU 
veredicto  on  the  second  issue. 

Byles,  Serjt.,  and  Peacock,  in  Easter  Term  last,  showed  cause: 
A  second  summons  was  not  necessary  before  an  order  for 
the  imprisonment  of  the  debtor  for  non-payment  of  the  debt 
pursuant  to  the  first  order  ;  and,  if  necessary,  the  second  plea 
sufficiently  shows  that  a  second  summons  did  issue :  and,  further, 
assuming  a  second  summons  to  have  been  necessary,  and  not  to 
have  issued,  the  order  in  question  being  a  proceeding  of  a  court  of 
competent  jurisdiction,  acting  inverso  ordine,  the  party  promoting 
it  is  protected. 

1.  The  Court  can  hardly  be  expected  to  deviate  from  the  decision 
they  unanimously  came  to  in  Ex  parte  Kinning  (i),  upon  the  same 
warrant  of  commitment:  but  it  may  be  proper  to  call  their  attention 
to  some  statutory  provisions  which  were  not,  upon  that  occasion,  ad- 
verted to.  [They  referred  to  8  &  9  Vict.  c.  127,  ss.  1  and  28,  and  l&S 
[  280  ]  Vict.  c.  96,  8.  62,  and  argued  that :]  Reading  these  clauses  together, 
it  would  seem,— the  Judge  having  already  upon  the  first  occasion 

(1)4  0.  B.  507. 
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inquired  *into  the  debtor's  means  of  payment,— that  the  application      Kinkiko 
for  indulgence  should  come  from  the  debtor  himself.  Buchanan 

(Crbsswbll,  J. :  The  terms  of  the  section  last  cited  (i)  seem  to         *^^^ '' 
import  that  an  execution  has  already  issued.) 

2.  The  next  question  is,  whether  enough  does  not  appear  on  the 
face  of  the  second  plea,  to  show  that  a  second  summons  did  in  fact 
issue.      [They  cited  Adams  v.  Freeman  (2)  and  Titley  v.  Foxall  (3).] 

(WiLDB,  Ch.  J. :  If  the  issuing  of  a  second  summons  is  necessary,        [  282  ] 
and  is  stated,  and  not  proved,  how  does  that  aflfect  the  question 
whether  or  not  there  should  be  a  new  trial  ? 

Crbsswbll,  J. :  If  stated,  and  not  traversed,  it  is  admitted.). 

8.  Then,  this  being  a  proceeding  of  a  court  of  competent 
jurisdiction,  the  party  (and  a  fortion  the  attorney,  who  merely 
does  his  duty)  is  protected.  In  the  case  of  The  Marshahea  (4), 
it  was  resolved,  that,  where  a  Court  has  jurisdiction  of  the 
cause,  and  proceeds  inverso  ovdine,  or  erroneously,  no  action  lies 
against  the  party  who  sues,  or  the  officer  or  minister  of  the 
Court  who  executes  the  precept  or  process  of  the  Court ;  but,  when 
the  Court  has  not  jurisdiction  of  the  cause,  the  whole  proceeding  is 
coram  non  judice,  and  actions  will  lie  against  them,  without  any 
regard  of  the  precept  or  process.  Owinne  v.  Poole  (6)  is  to  the  same 
effect.  [They  then  referred  to  Webb  v.  Bat4:helour(6),  Painter  v. 
The  Liverpool  Oil-Gas  Company  (7),  Green  v.  Elgie  (s),  Sedley  v. 
Sutherland  (9),  and  Cooper  v.  Harding  (10).] 

(Y.  WiLLUMs,  J. :  Your  special  plea  admits  that  the  defendant       [  285  ] 
here  took  an  active  part  in  the  trespass,  and  seeks  to  justify  it. 

Crbsswbll,  J. :  If  the  defendant  did  not  order  the  plaintiff  to  be 
taken,  it  is  an  answer  under  Not  guilty  :  if  he  did,  then  he  by  his 
second  plea  justifies  under  a  valid  order.  He  must,  therefore,  to 
make  out  his  justification,  show  that  the  Judge  had  power  to  make 
the  order  which  he  did  make.) 

At  most,  that  only  makes  the  second  plea  an  informal  plea  of  Not 
guilty. 

(1)  7  &  8  Vict.  c.  96,  8.  62.  (6)  1  Vent.  273. 

(2)  Sayer,  81 ;  2  Wils.  5.  (7)  42  B.  B.  423  (3  Ad.  &  £1.  433). 

(3)  Willes,  688.  (8)  5  O.  B.  99 ;  1  Dav.  &  Mer.  199. 

(4)  10  Ck).  Bep.  76  a,  2nd  resolution.  (9)  3  Esp.  N.  P.  C.  202. 

(6)  2  Lutw.  935.  (10)  68  B.  B.  699  (7  Q.  B.  928). 

B.B. — VOL.  LXXIX*  82 


498  1B49.     C.  P.     8  C.  B.  285—287.  [m. 

KiKMiKo  (Grbsbwell,  J. :  You  can  hardly  rely  on  this  as  a  special  plea  of 

BucHAHAK.    Not  guilty.) 

The  plea  shows  that  what  was  done  was  prima  facie  lawful. 

(Gresswell,  J. :  You  admit  that  you  ordered  the  plaintiff  to  be 
taken,  and  you  show  that  which  does  not  amount  to  a  valid  order. 

Wilde,  Ch.  J. :  The  question  is,  whether  the  delivery  of  the 
[  *286  ]  warrant  *to  the  serjeant-at-mace  amounted  to  an  order  to  arrest 
the  plaintiff,  so  as  to  make  the  attorney  who  did  it  liable  to  an 
action.  It  must  be  remembered  that  the  warrant  has  been  thoaght 
a  valid  one  by  two  very  learned  Judges  (i).  But  it  is  pleaded  in 
bar  to  the  whole  action, — by  way  of  confession  and  avoidance.) 

In  Rotce  v.  Tutfe  (2),  to  trespass,  assault,  and  false  imprisonment, 
the  three  defendants  pleaded  a  joint  plea  of  justification  under 
process,  in  which  one  of  them  said  that  he,  as  attorney  for  the 
party  suing  out  the  process,  delivered  the  warrant  to  the  other  two 
defendants  (to  whom  it  was  directed)  to  be  executed  in  due  form  of 
law ;  and  the  two  others,  that  they  executed  it ;  and  it  was  held  a 
good  plea. 

Pashley  and  Henniker^  in  support  of  the  rule,  submitted,— 
that  there  is  a  distinction  between  process  of  superior  and  inferior 
Courts;  in  the  former,  omnia  jyrasuinuntur  rite  e8$e  acta;  in  the 
latter,  the  rule  de  non  apparentibus  et  non  existentibiis  eadem  est 
ratio,  applies.  This  principle  is  distinctly  laid  down  in  the 
judgment  in  Goesett  v.  Howard  (3) :  "  Many  of  the  writs  issued  by 
superior  Courts  do,  upon  the  face  of  them,  recite  the  cause  of  their 
issuing,  and  show  their  legality;  writs  of  execution,  for  instance: 
others,  however,  do  not,  and,  though  unquestionably  valid,  are 
framed  in  a  form  which,  if  they  had  proceeded  from  magistrates, 
or  persons  having  a  special  jurisdiction  unknown  to  the  common 
law,  would  have  been  clearly  insufficient,  and  rendered  them 
altogether  void."  Nothing  is  to  be  presumed,  in  the  proceedings 
of  inferior  Courts :  Peacock  v.  Bell  (4).  It  is  impossible  to  establish 
any  distinction  between  the  Sheriff's  Court  in  this  case,  and  Courts 
[  •287  ]       of  Quarter  Sessions.    In  *both,  jurisdiction  must  appear  on  the 

(1)  Pattbbon,  J.,  and   Erlk,  J.  (3)  74  E.  B.  363,  386  (10  Q.  R  411, 
Vide  Ex  parte  Kinning,  16  L.  J.  Q.  B.      454). 

257.  (4)  1  Wms.  Saund.  73. 

(2)  Willes,  14. 
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face  of  the  order.     In  Dempster  v.  PurnellO),  Tindal,  Ch.  J.,  in      Kinnino 

giving  jadgment,  says  (2) :  '*  I  take  the  rule  to  be  well  established    Buchanan. 

by  the  cases  of  Moi'avia  v.  Sloper  (3)-  and  Titley  v.  FoxaU  (4),  that, 

where  it  appears  upon  the  face  of  the  proceedings  that  the  inferior 

Court  has  jurisdiction,  every  intendment  will  be  made  to  support 

them :  but,  if  it  do  not  so  appear,  or,  if  the  point  whether  or  not 

the  Court  has  jurisdiction  be  left  in  doubt,  no  such  intendment 

will  be  made.*'    Here,  the  want  of  jurisdiction  over  the  proceedings 

is  the  same  as  the  want  of  jurisdiction  over  a  cause  in  an  inferior 

Court.      Rex  v.   Ilulcott  (6)    first  established   the  principle,  that, 

where  an  order  is  in    the  nature  of   an  execution,  it  must  set 

out  the  proceedings  in  the  same  manner  as  a  conviction :  and  that 

case  has  been  recognised  in  many  subsequent  decisions,  Rex  v. 

Marquess  of  Downshire  (6) ;  Day  v.  King  (7) ;  Reg.  v.  Take  (8). 

(V.  Williams,  J. :  If  a  statute  requires  a  summons,  then  an  order 
must  set  it  out,  in  the  same  manner  as  a  conviction :  but,  if  the 
summons  be  necessary  by  the  common  law,  it  is  not  requisite  to 
set  it  out  in  the  order. 

Cresswbll,  J. :  It  may  be,  that,  up  to  the  point  of  showing 
jurisdiction,  an  order  must  be  as  specific  as  a  conviction.  That 
distinction  may  reconcile  many  of  the  cases.) 

In  orders  made  under  the  4  Geo.  IV.  c.  84,  relating  to  masters  and 
servants,  it  has  been  held  that  all  the  evidence  taken  before  the 
magistrates  must  be  set  out :  In  re  Gray  (0) ;  Reg,  v.  Tordoft  (10). 
The  words  of  that  statute  are  almost  identical  with  those  of  the 
8  &  9  Vict.  c.  127. 

It  is  submitted  that  the  warrant  set  out  in  the  second  plea  was       [  288  ] 
bad  upon  the  face  of  it,  and  that  its  validity  was  well  put  in  issue 
by  the  replication. 

The  following  cases  were  also  cited :  Dresser  v.  Stansfield  (11) ; 
Gisbome    v.    Hart  (12) ;    Williavis  v.    Gei-viaine  (is) ;    Dudlow    v. 

(1)  »  Man.  &  G.  375  ;  4  Scott,  N.  E.  (8)  8  Ad.  A  El.  227  ;  3  Nev.  &  P.  323. 
30.  (9)  1  New  Sessions  Cases,  354. 

(2)  3  Man.  &  G.  385.  (10)  5  Q.  B.  933 ;  1  Dav.  &  Mer. 

(3)  Willes,  30.  693. 

(4)  Willes,  688.  (11)  14  M.  &  W.  822. 

(6)  6  T.  R.  583.  (12)  52  R.  R.  624  (5  M.  &  W.  50). 

(6)  4  Ad.  &  El.  698,  721 ;  6  Nev.  &  (13)  31  R.  R.  248  (7  B.  &  C.  468 ;  1 
M.  92.  Man.  &  Ry.  394,  403). 


(7)  5  Ad.  &  £1. 359 ;  6  Nev.  &  M.  845. 


82—2 


600  1849.     C.  P.     8  C.  B.  288—289.  [ril 

KiNiriKa  Watchom{i);  Sandon  v.  Proctor  (2) ;  Everard  v.  Paterton(z); 
BucHAHAx.  Lucas  V.  Nockells  (4) ;  Ransford  v.  Copeland  (5)  ;  Rex  v.  Fenaifci(6); 
Rex  V.  Hawkins  (7)  ;  ifex  v.  CZ^(/  (8) ;  Re(j,  v.  iJo«€  (9)  ;  1  Wms.  Saund. 
298,  n.  (1) ;  Startup  v.  Macdonald  (lO) ;  Clement  v.  Letrw  (ii) : 
Newton  v.  Harland  (12)  ;  Codtington  v.  Lfo^d  (is)  ;  £x  jwrtf 
Kinning  (I4). 

Cur.  arfr.  rttft. 

Wilde,  Ch.  J.,  now  delivered  the  judgment  of  the  Coubt  (I5)  : 

This  was  an  action  of  trespass  for  false  imprisonment.  The 
defendant  pleaded, — first,  Not  guilty,  and  an  issue  was  joined 
thereon  which  the  jury  found  for  the  plaintiff,  on  evidence  which 
confessedly  justified  the  verdict. 
The  defendant  also  pleaded  a  special  plea  stating  a  judgment 
[  ♦289  ]  recovered  against  the  plaintiff  by  one  William  *Townley,  in  an 
inferior  court  of  record,  viz.  the  Sheriffs'  Court  of  the  city  of  London, 
for  a  debt  under  202.,  and  a  subsequent  application,  under  the 
statute  8  &  9  Yict.  c.  127,  to  that  Court,  for  a  summons  against 
the  now  plaintiff,  to  answer  touching  the  debt  due  by  the  judgment. 
The  plea  then  alleged,  that  the  Court  granted  the  summons, 
requiring  the  appearance  of  the  now  plaintiff  at  the  Court,  that  the 
summons  was  duly  served,  and  that  the  now  plaintiff  accordingly 
appeared,  and  was  examined  before  the  Judge  of  the  Court,  who 
thereupon  made  an  order  that  the  now  plaintiff  should  pay  the 
debt  and  costs  by  certain  specified  instalments.  The  plea  then 
averred,  that  the  now  plaintiff  made  default  in  the  payment  of  the 
first  instalment  (although  payment  of  it  was  demanded  of  him), 
and  that  afterwards  it  was  duly  made  to  appear,  and  was  proved, 
and  did  duly  appear  to  the  said  Court,  that  the  now  plaintiff  had 
been  duly  served  with  the  order,  and  had  not  paid  the  instalment, 
though  demanded  ;  whereupon  the  said  Judge  duly,  and  according 
to  the  form  of  the  said  statute,  ordered  that  the  plaintiff  should  be 

(1)  16  East,  39.  (9)  3  Dowl.  &  L.  359. 

(2)  7  B.  &  C.  800.  (10)  2  Man.  &  G.  395 ;  2  Scott.  N.  R 

(3)  16  B.  B.  701   (6  Taunt.  645;  2  485  ;  S,  C,  in  error,  64  B,  R.  810  (6 
Marah.  304).  Man.  &  G.  593 ;  7  Scott,  N.  B.  269). 

(4)  29  B.  B.  721  (10  Bing.  157;  3  (11)  22  B.  B.  533  (7  Moore,  200; 
Moo.  &  Sc.  627).  3  Brod.  &  B.  297). 

(5)  6  Ad.  &  El.  482 ;   1  Nev.  &  P.  (12)  56  B.  B.  488  (1  Man.  &  G.  644). 
671 ;  W.  W.  &  D.  268.  (13)  8  Ad.  &  El.  449 ;  1  P.  &  D.  157. 

(6)  1  Stra.  630.  (14)  16  L.  J.  Q,  B.  257. 

(7)  Cases     of      Settlement      and  (15)  Wilde,  Ch.  J.,  Colticak,  Jf 
Bemoval,  96.  Cbesswkll,  J.,  and  V.  Williams,  J. 

(8)  1  Stra.  475. 
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committed  for  forty  days  to  the  debtors'  prison  for  London  and  Kixni^o 
Middlesex ;  and  thereupon  the  Judge  of  the  Court,  at  the  request  Buchanan. 
of  the  defendant,  then  being  the  attorney  of  the  plaintiff,  Townley, 
and  as  such  attorney,  and  acting  upon  his  retainer  and  at  his 
request,  duly,  and  according  to  the  form  of  the  statute,  made  his 
warrant,  directed  to  the  serjeant-at-mace  and  the  keeper  of  the  said 
prison,  by  which, — after  reciting  the  judgment,  and  the  order  for 
payment  of  the  amount  by  instalments,  and  the  default  in  payment 
thereof,  &c.,  &c., — the  Judge  required  the  serjeant-at-mace  to  take 
the  body  of  the  now  plaintiff,  and  convey  him  to  the  said  prison, 
and  there  to  deliver  him  to  the  keeper,  and  required  the  keeper  to 
receive  the  now  plaintiff,  and  keep  him  in  prison  for  forty  days,  or 
until,  &c. ;  and  that  the  now  defendant,  so  being  the  *attorney,  [  *290  ] 
and  on  the  retainer,  and  at  the  request  of  the  said  William  Townley, 
delivered  the  warrant  to  the  serjeant-at-mace,  and  requested  him  to 
execute  it  in  due  form  of  law  ;  and  that,  by  virtue  of  such  warrant, 
and  at  the  said  request  of  the  defendant,  the  serjeant-at-mace  took 
and  arrested  the  now  plaintiff,  and  conveyed  him  to  the  prison,  and 
delivered  him  to  the  keeper ;  and  that  he  was  detained  in  prison  under 
the  warrant,  &c. ;  which  were  the  same  supposed  trespasses,  &c. 

To  this  plea,  the  plaintiff  repUed,  that  the  said  Judge  did  not 
order  that  the  said  plaintiff  should  be  committed,  viodo  et  fonnd, 
concluding  to  the  country. 

On  the  trial,  the  defendant,  in  order  to  sustain  this  issue, 
produced  an  order  of  commitment  made  by  the  Judge  in  the 
Sheriffs'  Court,  which  corresponded  with  that  described  in  the 
special  plea,  but  which  contained  no  statement  of  any  previous 
summons  of  the  plaintiff  to  show  cause  why  he  should  not  be 
committed.  And  the  jury,  under  the  direction  of  the  learned 
Judge,  found,  on  the  evidence,  for  the  defendant. 

A  rule  was  afterwards  obtained,  on  behalf  of  the  plaintiff,  to  show 
cause  why  there  should  not  be  a  new  trial,  for  a  misdirection,  or 
judgment  for  liim  non  obstante  veredicto.  The  ground  of  the  rule 
was,  that  the  order  was  bad,  for  want  of  such  previous  summons, 
and  that  either  the  plea,  in  order  to  make  it  a  good  plea,  must  be 
understood  to  allege  that  the  Judge  made  a  valid  order,  in  which 
case,  the  Judge  ought  to  have  directed  the  jury  to  find  for  the 
plaintiff, — or  the  plea  was  no  good  bar,  for  want  of  an  allegation  of 
such  previous  summons,  in  which  case,  the  plaintiff  was  entitled  to 
judgment  non  obstante  veredicto. 

On  showing  cause,  it  was  contended,  on  behalf  of  the  defendant, 


502  1849.     C.  P.     8  C.  B.  290—292.  [r.r. 

KiNNiNo  that  the  traverse  did  uot  put  in  issue  the  validity  of  the  order,  but 
buc/anak.  only  the  question  whether  in  fact  an  order  was  made  as  described 
[  '291  ]  in  the  plea,  and  *therefore  the  verdict  was  rightly  found  for  the 
defendant ;  and,  further,  that  it  was  not  essential  to  the  plea  that 
the  order  should  be  valid,  inasmuch  as  the  defendant  appeared  to 
have  merely  done  his  duty  as  the  attorney  of  one  of  the  litigant 
parties,  in  the  execution  of  the  order  of  a  Judge  of  competent  juris- 
diction ;  and  that  an  attorney  so  acting  is  protected,  whether  the 
order  be  valid  or  not.  It  was  also  contended  that  the  order  was 
good  on  the  face  of  it;  for,  that  it  was  not  necessary  that  the 
issuing  of  a  summons  should  be  stated. 

But  we  are  of  opinion  that  these  arguments  are  not  well  founded. 
It  is  true,  that,  if  an  attorney  does  no  more  than  set  a  court  of 
competent  jurisdiction  in  motion  on  behalf  of  his  client,  he  is  do 
trespasser,  notwithstanding  that  such  Court  should,  on  bis  motion, 
do  an  act  of  trespass  by  its  officers ;  and  that  he  would,  therefore, 
be  entitled  to  a  verdict  on  the  plea  of  Not  guilty,  if  an  action  were 
brought  against  him  in  respect  of  such  an  act  of  trespass.  Bat, 
where,  by  a  special  plea  like  the  one  in  question,  he  admits,  and 
undertakes  to  justify,  his  concurrence  in  it,  we  are  of  opinion  that 
he  can  only  make  out  his  justification  by  showing  a  legal  authority 
under  which  he  acted ;  and,  consequently,  that  it  is  essential  to  the 
defence  in  the  present  case,  that  the  order  relied  upon  should  be  a 
valid  order.  Accordingly,  we  think  that  the  plea,  when  it  avers 
that  the  Judge  of  the  Sheriffs*  Court  **  duly  and  according  to  the 
form  of  the  statute,  ordered  that  the  plaintiff  should  be  committed 
for  forty  days,"  &c.,  must  be  understood  to  aver  that  the  Judge 
made  a  valid  order  to  that  effect ;  and  that  the  replication,  by 
denying  that  he  did  order  that  the  plaintiff  should  be  committed,  in 
manner  and  form,  &c.,  raised  an  issue  which  the  defendant  could 
not  support  without  proving  a  valid  order :  for,  if  this  issue  were  to 
[  ♦21)2  ]  be  found  for  him,  it  would  be  inferred,  ♦after  verdict,  that  the 
Judge,  at  the  trial,  had  construed  the  plea  in  the  sense  requisite  for 
its  validity,  and  that,  consequently,  such  an  order  had  been  proved : 
otherwise,  the  jury  would  not  have  found  for  the  defendant  (i). 

But,  in  fact,  the  order  produced  at  the  trial  was  in  the  very  terms 
of  the  warrant  which  this  Court  has  already  decided,  on  the  occasion 

(1)  But  the  statement  of  facts  which  in  Ex  parte  Kinniug,   4   C.  B.  501, 

precedes  the  allegation  that  the  Judge  appear  to  preclude  the  possibility  of 

duly  ordered  the  committal,   would,  the   existence    of    a   yalid   order  of 

according  to  the  decision  of  this  Court  imprisonment. 
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of  the  plaintiff's  applying  for  his  discharge  under  a  writ  of  habeas      Kixninq 
coi'pus,  to  be  invalid  on  the  face  of  it,  on  the  same  ground   of    buohanak. 
objection  as  that  taken  in  the  present  case  against  the  validity  of 
the  order  on  which  the  warrant  was  founded.    And  it  appears  to ' 
us,  that,  on  the  principle  of  that  decision,  we  must  consider  the 
order  to  be  invalid,  and  that,  therefore,  the  defendant  failed  to 
maintain  the  issue,  and  the  Judge  ought  to  have  directed  the  jury 
to  find  for  the  plaintiff. 

For  these  reasons,  we  think  that  the  rule  must  be  made  absolute 
for  a  new  trial. 

Rule  absolute  accordingly. 


HOP  WOOD  V.  THORN  (I). 

(8  0.  B.  293—316;  S.  0.  19  L.  J.  0.  P.  94;  14  Jur,  87.) 

A  declaration  for  slander  and  libel  stated,  by  way  of  inducement,  that 
the  plaintiff  was  minister  of  a  dissenting  congregation  at  T.,  deriving 
emoluments  from  his  said  calling  ;  that  he  had  formerly  been  a  draper  at 
S.,  in  partnership  with  H.  P.,  his  brother-in-law;  that  the  partnership  had 
been  dissolved,  and  that  there  were  certain  accounts  and  money  transac- 
tions between  the  plaintiff  and  H.  P.  in  relation  thereto ;  that  false  and 
scandalous  reports  concerning  the  plaintiff  and  t)ie  said  partnership 
accounts  and  transactions  had  1;»een  circulated  among  the  congregation  at 
T.,  and  it  was  proposed  that  one  E.  H.  should  examine  into  the  saicL 
accounts  and  transactions,  on  the  part  of  the  plaintiff  ;  and  that  a  corre- 
spondence and  discussion  afterwards  took  place  between  the  defendant  and 
one  E.  A.,  relating  to  those  accounts  and  transactions  :  the  first  count  then 
proceeded  to  allege  that  the  defendant,  intending  to  injure  the  plaintiff  in 
his  o£Qce  and  character  of  minister  of  the  congregation  of  T.,  and  to  cause 
him  to  be  deprived  of  that  office,  &c.,  in  a  discourse  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  his  said  calling  and  ministry,  and 
of  and  concerning  the  said  partnership,  and  the  said  accounts  and  money 
transactions  with  H.  P.,  spoke  these  words,  with  proper  innuendos,  ''  I  do 
not  go  by  reports  :  I  go  by  a  knowledge  of  facts.  Mr.  H.  (the  plaintiff)  is 
a  rogue;  and  I  can  prove  him  to  be  so,  by  the  books  at  S.  Mr.  H. 
pretends  to  say  he  has  been  as  good  as  a  father  to  him  (meaning  H.  P.) ; 
but,  you  see,  he  has  been  robbing  him.  He^has  cheated  Mr.  P.  of  2,000/. : 
so  you  see  what  sort  of  a  father  he  has  been  to  him.  I  will  so  expose 
Mr.  H.  (the  plaintiff),  that  he  will  not  be  able  to  hold  up  his  head  in  T. 
pulpit,  or  any  other.  I  said  to  Mr.  P.,  I  do  not  wish  to  see  the  books,  but 
he  desired  me  to  come  in  and  see  them ;  and  he  told  me  he  did  not  care  who 
saw  them.  Mr.  H.  (the  plaintiff)  has  out-generalled  him  in  every  thing 
(meaning,  that  the  plaintiff  had  taken  an  unfair  advantage  of  the  said  H.  P., 
and  had  conducted  himself  in  an  improper  manner  towards  him  in  relation 
to  and  in  connection  with  the  said  partnership  and  the  said  accounts). 
Now,  I  do  not  go  by  what  I  have  heard ;  but  I  know  it  to  be  true." 

In  the  second  count,  the  words  charged  were,  *'Mr.  H.  (the  plaintiff) 
has  cheated  Mr.  P.,  his  brother-in-law,  of  upwards  of  2,000/.     Mr.  H. 

(1)  Cited  in  JtatcUffe  v.  Evans  [1892]  2  Q.  B.  524,  532,  61  L.  J.  Q.  B.  535,  66 
L.  T.  794,  CA. 


1849. 
June  25. 

[293  J 
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(meaning  the  said  E.  H.)  has  been  to  S.,  and  found  all  tme  as  I  represented 
to  Mr.  H.  I  wonder  how  any  respectable  person  can  countenance  such  a 
man  by  their  presence.  I  have  been  advising  some  other  persons  to  go  to 
the  Wesleyan  chapel ;  as  they  would  there  hear  plain  honest  men.** 

The  fifth  count  charged  the  defendant  with  having  written  and  published, 
of  and  concerning  the  plaintiff,  and  of  and  concerning  the  said  partnership 
transactions  and  accounts  between  the  plaintiff  and  U.  P.,  and  of  and  oon- 
ceming  the  said  false  and  scandalous  reports,  '*  It  has  all  through  been 
admitted,  that  Mr.  H.  (the  plaintiff),  in  his  dealings  with  relatives,  kept  clear 
of  the  meshes  of  the  law.  The  charges  brought  against  him  are  not  founded 
on  strictly  illegal  acts,  but  on  overreaching,  &c.,  &c.,  his  late  partner." 

The  sixth  count  charged  the  defendant  with  having,  in  answer  to  a  letter 
addressed  to  him  by  R.  A.  (the  plaintiff's  friend),  containing,  among  other 
things,  the  following  passage,  '*  You  have  even  said  in  T.,  that  Mr.  E 
(the  plaintiff)  has  cheated  his  rolutions  out  of  2,000/."  written  and  published, 
of  and  concerning  the  plaintiff,  and  of  and  concerning  the  said  partnership, 
and  of  and  concerning  the  said  accounts  and  money  transactions  between 
the  plaintiff  and  H.  P.,  and  of  and  concerning  the  words  I'ef erred  to  in  the 
letter  of  R.  A.,  as  follows :  *'  I  beg  to  tell  you,  that  you  do  not  understand 
the  matters  at  all ;  that  you  have  been  grossly  deceived ;  and  that  you  are 
advocating  a  case  the  most  disreputable  that  has  come  within  my  know- 
ledge for  many  a  day  ;  and  this  you  will  freely  admit,  when  the  facts  of  it 
are  fully  comprehended  :  and  this,  my  own  opinion  of  the  matter,  is  held 
in  common  with  all  the  gentlemen  and  ministers  who  have  heard  both  sides 
of  the  question,"  thereby  meaning  that  the  plaintiff  had  been  and  was 
guilty  of  improper  and  unbecoming  conduct,  and  had  behaved  himself  in  a 
manner  unworthy  a  preacher  and  minister  as  aforesaid. 

The  declai-ation  then  alleged  for  special  damage,  that  the  plaintiff  had 
been  injured  in  his  calling  as  a  minister  and  preacher,  and  brought  into 
public  scandal,  <&c.,  and  that  divers  pei-sons  frequenting  the  said  chapel  at 
T.,  had  withdrawn  thei-efrom,  and  refused  to  permit  the  plaintiff  to  preach 
there,  whereby  the  plaintiff  had  been  prevented  from  obtaining  profits,  &c. 

It  appeared  that  the  words  charged  in  the  first  and  second  counts,  vere 
intended,  and  were  understood,  to  convey  an  imputation  that  the  plaintiff 
had  taken  advantage  of  his  brother-in-law  in  the  course  of  the  partnership 
transactions  and  accounts,  though  by  what  precise  means  did  not  appear ; 
and  that  the  libels  which  were  the  subject  of  the  fifth  and  sixth  counts  were 
written  by  the  defendant  in  answer  to  a  letter  from  the  plaintiff's  friend,  B.  A., 
who  had  been  in  correspondence  with  the  defendant  on  the  subject  of  the 
charges  against  the  plaintiff,  with  the  sanction  and  concurrence  of  the  latter. 

The  only  evidence  of  special  damage,  was,  that  of  a  witness  who  stated 
that  the  plaintiff  had  told  him  he  was  to  receive  30/.  a  year  for  preaching 
in  T.  chapel ;  but  there  was  no  evidence  as  to  the  way  in  which  that  sum 
was  to  be  raised,  or  who  were  the  parties  to  pay  it ;  neither  was  there  any 
evidence  that  any  of  the  congregation  had  absented  themselves  from  the 
chapel  in  consequence  of  the  reports,  or  that  the  plaintiff  had  sustained  any 
})ecuniary  damage  therefrom : 

Held,  that,  in  the  absence  of  proof  of  special  damage,  the  words  charged 
in  the  first  and  second  counts,  not  being  spoken  of  the  plaintiff  in  reference 
to  his  office  of  minister,  were  not  the  subject  of  an  action ;  and  that  the 
letters  declared  on  in  the  fifth  and  sixth  counts  were  in  the  nature  of 
confidential  and  privileged  conununications.  • 

This  was  an  action  upon  the  case  for  defamation.   The  declaration 
contained  nine  counts. 
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The  first  count  stated,  that  the  plaintiff,  before  and  *at  the  time  Hopwoon 
of  the  committing,  &c.  was,  and  continued  to  be,  a  minister  of  a  thobn. 
certain  sect  of  persons  dissenting  from  the  Church  of  England,  to  I  •2»4  ] 
wit,  called  or  known  as  Independents,  and  was  from  time  to  time 
called  *upon,  and  required  and  employed,  to  preach  to  a  certain  [  *295  j 
congregation  of  persons  so  dissenting  as  aforesaid,  at  a  certain  chapel 
situate  and  being,  to  wit,  at  Thatcham,  in  the  county  of  Berks,  for 
that  purpose  regularly  and  in  due  form  of  law  licensed  and 
authorised  by  law,  and  had  used  and  exercised,  and  at  the  said 
times  thereinafter  mentioned,  and  each  of  them,  did  use  and 
exercise,  his  said  calling  of  such  minister  as  aforesaid,  and  his  said 
oflSce  of  such  preacher  as  aforesaid,  with  propriety  and  religious 
demeanour  in  all  things  thereto  appertaining,  and  during  all  the 
time  aforesaid  was  deriving  great  gains,  &c.,  from  his  said  calling, 
and,  but  for  the  said  grievances,  would  have  continued  so  to  do ; 
and  that  the  plaintiff,  until  the  committing  of  the  said  grievances  as 
thereinafter  mentioned,  was  always  reputed,  esteemed,  and  accepted, 
by  and  amongst  the  said  congregation,  and  his  neighbours,  and 
other  good  and  worthy  subjects  of  this  realm  to  whom  b^  was  in 
any  wise  known,  to  be  a  person  of  piety,  honesty,  good  name,  fame, 
and  credit :  That  the  plaintiff  had  not  ever  been  guilty,  nor,  until 
the  time  of  the  committing  of  the  said  grievances  by  the  defendant 
thereinafter  mentioned,  been  suspected  to  have  been  guilty,  of  the 
offences  and  misconduct  as  thereinafter  stated  to  have  been  charged 
upon  and  imputed  to  him  by  the  defendant :  That,  by  means  of  the 
premises,  the  plaintiff,  before  the  committing  of  the  said  grievances 
by  the  defendant  as  thereinafter  mentioned,  had  deservedly  obtained 
the  good  opinion  and  credit  of  the  said  congregation,  and  of  all  his 
neighbours  and  other  good  and  worthy  subjects,  &c.,  and  had  also 
thereby  obtained,  and  was  then  duly  and  honestly  acquiring  great 
gains  and  profits  in  his  said  calling  of  minister  and  preacher  as 
aforesaid,  to  the  plaintiff's  comfortable  support  and  maintenance  : 
That,  long  before  the  committing  of  the  said  grievances  by  the 
defendant  as  *thereinafter  mentioned,  to  wit,  up  to,  and  until,  a  [  •2%  ] 
certain  day  and  year  preceding  the  committing  of  the  said  grievances, 
to  wit,  the  Ist  of  January,  1841,  the  plaintiff  had  carried  on,  in 
partnership  with  Henry  Pinhorn,  the  brother-in-law  of  the  plaintiff, 
a  certain  trade  or  business,  to  wit,  the  trade  and  business  of  a  linen- 
draper,  in  the  town  of  Southampton,  in  the  county  of  Southampton: 
That  afterwards,  and  before  the  committing  of  the  said  grievances  by 
the  defendant  as  thereinafter  mentioned,  to  wit,  on  the  1st  of  June, 
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HopwooD  1841,  the  said  partnership  between  the  plaintiff  and  the  said  Henry 
Tho'bn.  Pinborn  was  dissolved,  and  thereupon  divers  accounts  and  money 
transactions  relating  to  the  said  business,  and  the  said  partnership, 
and  the  said  dissolution  of  the  said  partnership,  had  arisen,  existed, 
and  taken  place  between  the  plaintiff  and  the  said  Henry  Pinborn: 
That  afterwards,  and  before  the  committing  of  the  said  grievances  bj 
the  defendant  as  thereinafter  mentioned,  certain  false  and  scandalous 
reports  concerning  the  plaintiff,  and  concerning  the  said  partnership 
accounts  and  money  transactions,  had  been  circulated  among  divers 
members  of  the  congregation,  to  wit,  at  Thatcham  aforesaid,  which 
said  reports  were  by  the  plaintiff  supposed  to  have  been  so  circulated 
as  aforesaid  by  one  Mrs.  B.,  and  thereupon,  afterwards,  and  before 
the  committing  of  the  said  grievances,  to  wit,  on  the  day  and  year 
aforesaid,  it  was  proposed  that  one  Edward  Hunt  should  examine 
into  the  said  accounts  and  money  transactions  between  the  plaintiff 
and  the  said  Henry  Pinhorn,  on  the  part  of  the  plaintiff :  That 
afterwards,  a  certain  correspondence  and  discussion  had  taken  place 
between  the  defendant  and  one  Bobert  Ainslie,  respecting,  touching, 
and  relating  to  the  said  partnership  accounts  and  money  transac- 
tions, and  respecting,  touching,  and  relating  to  the  said  reports: 
Yet  that  the  defendant,  well  knowing  the  premises,  but  greatlj 

[  '297  ]  *envying  the  happy  state  and  condition  of  the  plaintiff,  and  con- 
triving, and  wickedly  and  maliciously  intending  to  injure  the 
plaintiff  in  his  said  good  name,  fame,  and  credit  in  his  said 
ofSce  and  character  of  minister  and  preacher  as  aforesaid,  and 
otherwise,  and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace  with  and  amongst  the  said  congregation  and  all  his 
neighbours  and  other  good  and  worthy  subjects  of  this  realm,  and 
to  cause  it  to  be  suspected  and  believed  by  that  congregation  and 
those  neighbours  and  subjects  that  the  plaintiff  had  been,  and  was, 
guilty  of  the  offences  and  misconduct  thereinafter  stated  to  have 
been  charged  upon  and  imputed  to  him  by  the  defendant,  and 
to  induce  the  said  congregation  to  leave  the  said  chapel,  and  to 
cause  the  plaintiff  to  be  deprived  of  the  preachership  of  the  said 
chapel  and  congregation,  to  wit,  at  Thatcham  aforesaid,  and  tovei, 
harass,  &c.,  the  plaintiff  in  his  said  calling  and  ministry,  and  other- 
wise, theretofore,  to  wit,  on  the  14th  of  March,  1845,  in  a  certain 
discourse  which  the  defendant  then  had  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  his  said  calling  and  ministry, 
and  of  and  concerning  the  said  partnership,  and  the  said  accounts 
and   money   transactions   with   the   said   Henry  Pinhorn,  in  the 
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presence  and  hearing  of  divers  good  and  worthy  subjects  of  our  lady  Hopwood 
the  Queen,  and  then,  in  the  presence  and  hearing  of  the  said  last-  thork. 
mentioned  subjects,  and  in  the  presence  and  hearing  of  divers 
members  of  the  said  congregation,  to  wit,  at  Thatcham  aforesaid, 
to  wit,  Sarah  Finnock  apd  Edmund  Pinnock,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  plaintiff,  and  of  and 
concerning  him  in  his  said  ministry  and  calling,  and  of  and  con- 
cerning the  said  partnership,  and  of  and  concerning  the  said 
accounts,  and  of  and  concerning  the  said  money  transactions  with 
the  said  Henry  Pinhorn,  the  false,  scandalous,  malicious,  and 
defamatory  words  *following,  that  is  to  say,  "  I  (meaning  the  [  •298  ] 
defendant)  do  not  go  by  reports ;  I  go  by  a  knowledge  of  facts.  Mr. 
Hopwood  (meaning  the  plaintiff)  is  a  rogue ;  and  I  can  prove  him 
to  be  so,  by  the  books  at  Southampton  (meaning  the  said  books  of 
account  of  the  said  partnership  and  business  of  the  plaintiff  and 
the  said  Henry  Pinhorn).  Mr.  Hopwood  (meaning  the  plaintiff) 
pretends  to  say  he  has  been  as  good  as  a  father  to  him  (meaning 
the  said  Henry  Pinhorn) ;  but  you  see  he  (meaning  the  plaintiff) 
has  been  robbing  him  (meaning  the  said  Henry  Pinhorn).  He  has 
cheated  Mr.  Pinhorn  (meaning  the  said  Henry  Pinhorn)  of  2,000i. : 
so  you  can  see  what  sort  of  a  father  he  (meaning  the  plaintiff)  has 
been  to  him  (meaning  the  said  Henry  Pinhorn).  I  will  so  expose 
Mr.  Hopwood  (meaning  the  plaintiff),  that  he  (meaning  the 
plaintiff)  will  not  be  able  to  hold  up  his  head  in  Thatcham  pulpit 
(meaning  the  pulpit  of  the  said  chapel),  nor  any  other.  I  (meaning 
the  defendant)  said  to  Mr.  Pinhorn  (meaning  the  said  Henry 
Pinhorn),  I  did  not  wish  to  see  the  books  (meaning  the  said  last- 
mentioned  books) :  but  he  (meaning  the  said  Henry  Pinhorn)  desired 
me  to  come  in  and  see  them  ;  and  he  told  me  he  did  not  care  who 
saw  them.  Mr.  Hopwood  (meaning  the  plaintiff)  has  out-generalled 
him  (meaning  the  said  Henry  Pinhorn)  in  every  thing  (thereby  mean- 
ing that  the  plaintiff  had  taken  an  unfair  advantage  of  the  said  Henry 
Pinhorn,  and  had  conducted  himself  in  an  improper  manner  towards 
him  in  relation  to,  and  in  connection  with,  the  said  partnership  and 
the  said  accounts).  Now,  I  (meaning  the  defendant)  do  not  go  by  what 
I  have  heard ;  but  I  know  it  to  be  true  (thereby  meaning  that  he,  the 
defendant,  knew  it  to  be  true  that  the  plaintiff  had  taken  such 
unfair  advantage  of  the  said  Henry  Pinhorn,  and  had  so  conducted 
himself  in  an  improper  manner  towards  him  in  relation  to  *and  in  [  ^299  ] 
connection  with  the  said  partnership  and  the  said  accounts)." 
In  the  second  count,  the  words  charged  to  have  been  spoken. 
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HopwooD  were,  "  Mr.  Hopwood  (meaning  the  plaintiflF)  has  cheated  Mr. 
Tho'rh.  Pinhorn,  his  brother-in-law  (meaning  the  said  Henry  Pinhom),  of 
upwards  of  2,000Z.  Mr.  Hunt  (meaning  the  said  Edward  Hunt) 
has  been  to  Southampton,  and  found  all  true,  as  I  (meaning  the 
defendant)  represented :  and  Mr.  Hunt  (meaning  the  said  Edward 
Hunt)  has  washed  his  hands  of  it  (meaning,  the  said  proposed 
examination  into  the  said  accounts  and  money  transactions  between 
the  plaintiff  and  the  said  Henry  Pinhorn)  altogether.  I  (meaning 
the  defendant)  wonder  how  any  respectable  person  can  countenance 
such  a  man  (meaning  such  a  man  as  the  plaintiff)  in  their  presence. 
I  (meaning  the  defendant)  have  been  advising  some  other  persons 
to  go  to  the  Wesley  an  chapel  (meaning  a  chapel  other  than  the  said 
chapel  at  Thatcham),  as  they  (meaning  the  said  other  personsl- 
would  there  (meaning,  at  the  said  Wesleyan  chapel)  hear  plain 
honest  men  (thereby  meaning  that  the  plaintiff  was  a  dishonest 
person,  and  unfit  to  preach  at  the  said  chapel  at  Thatcham)." 

The  fifth  count  stated  that  the  defendant,  further  contriving  and 
intending  as  aforesaid,  afterwards,  to  wit,  on  the  8th  of  August, 
1845,  unlawfully,  falsely,  and  maliciously  did  compose  and  publish, 
and  cause  and  procure  to  be  composed  and  published,  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  the  said  partnership 
transactions  and  accounts  between  the  plaintiff  and  the  said  Henry 
Pinhorn,  and  of  and   concerning  the  said  false  and   scandalous 
reports,  a   certain  false,   scandalous,   malicious,   and   defamatory 
libel,   contained  in  a  letter  then  written   and  addressed  by  the 
[  ♦300  ]       defendant  to  the  said  Robert  Ainslie,  in  which  said  *letter,  among 
other  things,  were  contained  the  false,  scandalous,  malicious,  and 
defamatory  matter  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  said  partnership  transactions  and  accounts,  and  of  and 
concerning  the  said  false  and  scandalous  reports,  following,  that  is 
to  say,  ''  It  has  all  through  been  admitted  that  Mr.  H.  (meaning 
the  plaintiff),  in  his   dealings  with   relatives  (meaning  the  said 
partnership  transactions  and  accounts),  kept  clear  of  the  meshes  of 
the  law.     The  charges  brought  against  him  (meaning  the  plaintiff) 
are  not  founded  on  strictly  illegal  acts;  but  on  overreaching  &c.  Ac. 
his  late  partner  (meaning  the  said  Henry  Pinhorn,  and  thereby 
then  meaning  that  the  plaintiff  had  cheated  and  defrauded  the  said 
Henry  Pinhorn  in  the  said  partnership  transactions  and  accounts)." 
The  sixth  count  stated  that  the  defendant,  further  contriving  as 
aforesaid,  afterwards,  to  wit,  on  the  19th  of  August,  1845,  in  answer 
to  a  certain  letter  which  before  then,  to  wit,  on  the  15th  of  August, 
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1845,  had  been  written  and  addressed  by  the  said  Robert  Ainslie  to  Hopwood 
the  defendant,  which  contained,  amongst  other  things,  the  words  .  thorn. 
following,  that  is  to  say,  '*  You  (meaning  the  defendant)  have,  my 
dear  Sir,  even  said  in  Thatcham  (meaning  in  Thatcham  aforesaid), 
that  Mr.  Hopwood  (meaning  the  plaintiff)  has  cheated  his  (meaning 
the  plaintiff's)  relatives  out  of  2,000Z.,"  unlawfully,  falsely,  and 
maliciously  did  compose  and  publish,  and  cause  and  procure  to  be 
composed  and  published,  of  and  concerning  the  plaintiff,  and  of  and 
concerning  the  said  partnership,  and  of  and  concerning  the  said 
accounts  and  money  transactions  between  the  plaintiff  and  the  said 
Henry  Pinhorn,  and  of  and  concerning  the  said  supposed  words  in 
the  said  letter  of  the  said  Bobert  Ainslie,  above  alleged  to  have  been 
spoken  by  the  defendant,  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  contained  in  a  certain  letter  then  addressed  and 
written  *by  the  defendant  to  the  said  Bobert  Ainslie,  wherein  was  [  *30i  ] 
contained,  amongst  other  things,  the  false,  scandalous,  malicious, 
defamatory,  and  libellous  matter  of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  said  partnership,  and  of  and  concerning 
tlie  said  accounts  and  money  transactions  between  the  plaintiff  and 
the  said  Henry  Pinhorn,  and  of  and  concerning  the  said  supposed 
words  in  the  said  letter  of  the  said  Bobert  Ainslie,  above  alleged  to 
have  been  spoken  by  the  defendant,  as  follows,  that  is  to  say,  **  I 
(meaning  the  defendant)  beg,  then,  to  tell  you  (meaninpr  the  said 
Robert  Ainslie),  that  you  (meaning  the  said  Bobert  Ainslie)  do  not 
understand  the  matters  at  all ;  that  you  (meaning  the  said  Bobert 
Ainslie)  have  been  grossly  deceived;  and  that  you  (meaning  the 
said  Bobert  Ainslie)  are  advocating  a  case  (meaning  the  said  case 
of  the  plaintiff)  the  most  disreputable  that  has  come  within  my 
(meaning  the  defendant's)  knowledge  for  many  a  day :  and  this  you 
(meaning  the  said  Bobert  Ainslie)  will  freely  admit,  when  the  facts 
of  it  are  fully  comprehended.  And  this,  my  own  (meaning  the 
defendant's)  opinion  of  the  matter  is  held  in  common  by  all  the 
gentlemen  and  ministers  who  have  heard  both  sides  of  the  question 
(thereby  meaning  that  the  plaintiff  had  been  and  was  guilty  of 
improper  and  unbecoming  conduct,  and  had  behaved  himself  in  a 
manner  unworthy  a  preacher  and  minister  as  aforesaid)." 

The  remaining  counts  were  abandoned. 

The  declaration  concluded  with  averring,  that,  by  means  of  the 
committing,  &c.,  the  plaintiff  had  been  and  was  greatly  injured  in 
his  good  name,  fame,  and  credit,  and  in  his  said  calling  as  a 
minister  and  preacher  as  aforesaid,  and  brought  into  public  scandal, 
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HopwooD  infamy,  and  disgrace  with  and  amongst  the  said  congregation,  to 
tborm.  wit,  at  Thatcham  aforesaid,  and  with  and  amongst  all  his  neighbours 
[  '302  ]  and  other  good  and  worthy  subjects  of  this  *realm,  insomuch  that 
divers  of  those  neighbours  and  subjects,  to  whom  the  innocence 
and  integrity  of  the  plaintiff  in  the  premises  were  unknown,  had, 
on  account  of  the  committing,  &c.,  as  aforesaid,  from  thence  sus- 
pected and  believed,  and  still  did  suspect  and  believe,  the  plaintiff 
to  have  been  and  to  be  a  person  guilty  of  the  offences  and  miscon- 
duct above  charged  to  have  been  imputed  upon  him,  and  to  be  a 
person  wholly  unfit  and  improper  for  his  said  ministry  and  calling 
as  aforesaid,  and  had  therefore  wholly  refused,  and  still  did  wholly 
refuse,  to  have  any  acquaintance  or  discourse  with  the  plaintiff; 
and  divers  of  the  said  persons  so  frequenting  the  said  chapel,  to 
wit,  at  Thatcham  aforesaid,  by  reason  of  the  committing  of  the  said 
several  grievances  as  aforesaid,  had  wholly  withdrawn  from  the  said 
chapel,  and  had  wholly  refused  to  suffer  or  permit  the  plaintiff  to 
preach  at  the  said  chapel,  as  he  had  before  the  committing  of  the 
said  grievances  been  wont  to  do,  for  divers  great  gains  and  profits 
in  that  behalf,  and  had  withdrawn  from  the  plaintiff  their 
countenance  and  support ;  and  the  plaintiff  had  thereby  been  pre- 
vented from  obtaining  divers  great  gains,  profits,  and  emoluments, 
which,  but  for  the  committing  of  the  said  several  grievances  by  the 
defendant  as  aforesaid,  would  thereby  have  accrued  to  the  plaintiff. 

The  defendant  pleaded  Not  guilty. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in  London, 
after  Hilary  Term,  1847.  The  plaintiff  was  the  minister  of  a 
dissenting  chapel  at  Thatcham,  near  Newbury,  in  Berkshire. 
The  defendant  was  the  pastor  of  an  Independent  congregation  at 
Winchester.  The  circumstances  under  which  the  alleged  slanderous 
words  were  spoken,  and  the  libellous  letters  written,  were  these : 

The  plaintiff,  prior  to  his  connexion  with  the  congregation  at 
[•303]  Thatcham,  had,  in  partnership  with  his  *brother-in-law,  Henry 
Pinhorn,  carried  on  the  business  of  a  linen-draper  at  Southampton. 
Shortly  after  his  arrival  at  Thatcham,  certain  rumours  prejudicial 
to  the  character  of  the  plaintiff,  with  reference  to  his  transactions 
with  Pinhorn^  reached  the  ears  of  the  congregation,  and  at  a 
prayer-meeting  of  some  of  its  members,  on  the  Ist  of  November, 
1844,  some  remarks  fell  from  a  Mrs.  B.,  the  wife  of  one  of  the 
deacons,  which  induced  the  plaintiff  to  read  a  paper  from  the 
pulpit  of  his  chapel,  after  the  service  on  Sunday,  the  26th  ot 
January,  1845,  to  the  following  effect : 
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"  I  think  I  may  fairly  presume  that  it  is  well  known  to  most,     Hopwood 
if  not  all,  of  you,  that  my  character  has  been  greatly  scandalized       thorn. 
by  the  wife  of  one  of  the  deacons  of  this  church,  and  that,  too,  with 
a   zeal  worthy  of  a  better  cause.     It  was  my  intention  to  have 
passed  it  by,  as  beneath  my  notice :  and  many  of  you  can  bear  me 
witness,  that,  when  you  were  anxious  to  acquaint  me,  I  would  not 
listen  to  what  had  been  said.     But,  finding  since  that  statements 
most  flagitious  have  been  made,  and  widely  circulated,  I  am,  from 
a  sense  of  duty  to  myself,  to  the  office  which  I  sustain,  and  to  the 
cause  of  truth,  compelled  to  take  some  direct  notice  of  them ; 
otherwise,  longer  silence  on  my  part,  might  be,  and  probably  would 
be,  construed  into  conscious  guilt.    If  the  scandal  had  been  con- 
fined to  the  church,  I  should  have  felt  it  my  duty  to  have  brought 
the  matter  before  the  church:  but,  as  the  statements  have  been 
made  to  members  of  the  congregation,  have  been  generally  circu- 
lated through  the  congregation,  and  even  through  the  village,  so  as 
to  have  become  the  talk  of  the  public-house,  I  deem  it  advisable  to 
speak  in  this  public  manner,  and  to  demand  of  the  party  having 
made  the  statements,  to  substantiate  them  ;  that  is,  to  prove  them 
before  persons  who  shall  be  thought  by  both  parties  qualified  to 
^investigate  and  to  form  a  sound  judgment,  that,  if  I  deserve  to  be       [  *304  ] 
branded  as  an  infamous  character,  and  a  vile  character,  I  may 
publicly  receive  the  brand,  and  retire  into  the  shade.     This  party, 
the  wife  of  one  of  the  deacons  of  the  church,  has  said,  speaking  of 
me,  that  ^  he  is  an  infamous  character,  he  is  a  vile  character,'  and 
much  more  to  the  same  purpose.    I,  therefore,  observe,  demand  an 
investigation,  that  it  may  not  only  be  shown  that  my  character  is 
not  vile  or  infamous,  but  that  there  is  no  foundation  at  all  for  the 
assertions.    And  I  defy  the  aforesaid  party  to  prove  any  one  single 
thing  to  blot  my  moral  character  before  men.     If  this  demand  be 
not  met  in  a  fair  and  open  way,  I  shall  ask  of  you  to  certify  that 
the  demand  was  made,  and  refused.    I  beg,  moreover,  to  state  that 
I  decline  any  personal  communication  with  the  aforesaid  party,  or 
written  communication  from  the  party,  but  will  appoint  a  friend, 
and  hope  that  the  aforesaid  party  will  appoint  another,  that  the 
matter  may  be  thoroughly  sifted." 

In  consequence  of  this  requisition  of  the  plaintiff,  one  Edward 
Hunt  was  appointed  on  the  part  of  the  plaintiff,  and  the  defendant 
on  the  part  of  Mrs.  B.,  to  enter  upon  the  investigation.  In  the 
course  of  the  inquiry  to  which  the  defendant  was  thus  invited,  he 
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HopwooD  had  several  interviews  with  Mr.  Henry  Pinhom,  at  Southampton, 
Thork.  ^^^  ^  good  deal  of  correspondence  took  place  between  the  defendant 
and  Mr.  Hunt ;  and  it  was  upon  one  of  these  occasions,  and  vith 
reference  to  the  partnership  transactions  and  dealings  between  tlie 
plaintiff  and  Henry  Pinhom,  that  the  words  charged  in  the  first 
and  second  counts  were  spoken  by  the  defendant. 

The  circumstances  under  which  the  words  were  spoken,  and  also 
those  under  which  the  letters  which  formed  the  subject  of  the 
[  •SOS  ]  charges  in  the  fifth  and  sixth  *counts  were  written,  are  fully  detailed 
in  the  judgment  of  the  Court;  as  also  is  the  evidence  offered  on 
the  part  of  the  plaintiff  at  the  trial  to  prove  special  damage  from 
the  speaking  of  the  words. 

A  verdict  having  been  taken  for  the  plaintiff,  on  the  first  and 
second  counts,  for  2502.,  and,  on  the  fifth  and  sixth,  for  1001., 

Talfourd,  Serjt.,  in  Easter  Term,  1847,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant  on  the  issues  raised  on  those 
counts,  or  some  of  them,  or  to  arrest  the  judgment,  or  for  a  new 
trial,  as  for  a  verdict  against  evidence.  He  cited  Pctrrat  v. 
Carpenter  (i),  Lumby  v.  Allduy  (2),  Ayre  v.  Craven  (3),  and  Pemberion 
V.  Colls  (4). 

(Wilde,  Ch.  J.,  observed,  that  he  thought  at  the  trial,  that  the 
letters  were  written  under  circumstances  which  rendered  them  not 
actionable  without  proof  of  express  malice,  having  the  case  of 
Blackburn  v.  Blackburn  (5)  in  his  mind  at  the  time.) 

Cockburn  and  E.  James,  in  Easter  Term,  1848,  showed  cause: 

The  words  charged  in  the  first  and  second  counts,  clearly  were 
actionable,  having  been  spoken  of  the  plaintiff  in  his  office  or 
calling  of  a  minister. 

(Cresswell,  J. :  They  were  spoken  of  him  when  filling  that  office, 
but  not  concerning  anything  done  by  him  in  his  office.) 

The  slanderous  words,  it  is  true,  were  not  spoken  of  the  plaintiff  in 
relation  to  his  ministry ;  but  they  imputed  to  him  conduct  of  & 
nature  wholly  to  disqualify  him  for  it. 

(Cresswell,  J, :  Ayi-e  v.  Craven  is  very  like  this  case.) 

(1)  Cro.  EHz.  502 ;  Noy,  64.  4  Nev.  &  M.  220). 

(2)  35  B.  R.  715  (1  Cr.  &  J.  301 ;  1  (4)  74  R.  R.  390  (10  a  B.  461). 
Tyr.  217).  (5)  29  R.  B.  583  (4  Ring.  395), 

(3)  41  R.  R.  359  (2  Ad.  &   EL  2; 
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The  general  rule  of  *law,  is,  that  injurious  matter  falsely  spoken     Hopwood 
of  a  man  in  his  profession,  is  actionable.     If  it  imputes  to  the  party       thohn. 
such  a  degree  of  moral  turpitude  as  to  show  him  unfit  for  the       [  '306  ] 
office,  an  action  lies.     There  are  some  callings,  and  this  is  one,  in 
which  moral   worth  and  conduct  are  as  essential  as  knowledge. 
Ay  re  v.  Craven  has  confessedly  gone  to  the  very  verge  of  absurdity. 
In  Pemberton  v.  Colls,  the  words  which  were  held  to  be  actionable, 
had  no  reference  to  any  thing  done  by  the  plaintiff  in  his  character 
of  a  minister  of  the  gospel. 

(Grbsswbll,  J. :  They  imputed  to  him  cheating  and  swindling 
while  a  clergyman :  here,  however,  the  transactions  alluded  to  took 
place  long  before  the  plaintiff's  character  of  a  minister  had 
existence.) 

To  say  of  a  clergyman  that  he  has  been  guilty  of  conduct  of  this 
description,  is  calculated  most  materially  to  impair  and  destroy  his 
utility  as  a  clergyman. 

(Wilde,  Ch,  J.:  The  question  is,  whether  the  misconduct  is 
imputed  to  him  in  his  character  of  minister. 

GoLTMAN,  J. :  The  slander  in  question  certainly  does  seem  to 
have  some  reference  to  the  plaintiff's  clerical  character :  it  alleges 
him  to  be  unfit  to  fill  the  office  of  minister,  by  reason  of  his  former 
alleged  misconduct.) 

In  Lumhy  v.  Allday,  the  words  spoken  of  the  plaintiff  had  no 
immediate  connection  with  his  office  of  clerk  of  the  Gas  Company. 
The  language  of  Baylbt,  B.,  is  strongly  in  favour  of  the  main- 
tenance of  this  action.  "  Every  authority,"  he  says,  **  which  I 
have  been  able  to  find,  either  shows  the  want  of  some  general 
requisite,  as,  honesty,  capacity,  fidelity,  &c.,  or  connects  the 
imputation  with  the  plaintiff's  office,  trade,  or  business.  As  at 
present  advised,  therefore,  I  am  of  opinion  that  the  charge  proved  in 
this  case  is  not  actionable,  because  the  imputation  it  contains  does  not 
imply  the  want  of  any  of  those  qualities  which  a  clerk  ought  to 
possess,  and  because  the  imputation  has  no  reference  to  his  conduct 
as  clerk."  *  Applying  that  doctrine  to  this  case,  the  imputations  [  *307  ] 
here  cast  upon  the  plaintiff  necessarily  do  imply  a  total  want  of 
those  qualities  which  not  only  ought  to  be  possessed  by,  but  which 
are  indispensably  necessary  to,  a  person  filling  the  character  of  a 
b.j:. — VOL.  Lxxix.  83 
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HopwooD  clergyman.  In  How  v.  Pnn  (i),  it  was  held  to  be  actionable  to  saj 
Thobk.  of^a  justice  of  peace  and  deputy-lieutenant  of  a  county,  that  "he 
was  a  Jacobite,  and  for  bringing  in  the  Prince  of  Wales  and  poperj, 
to  destroy  the  nation,  &c. ;  "  Holt,  Ch.  J.,  saying, "  To  charge  one  in 
a  public  office  with  ill  principles  that  are  of  such  a  nature  as  m&ke 
him  unfit  to  bear  that  office  or  employment,  is  actionable :  for,  if 
he  had  such  thoughts  to  bring  in  the  pretended  Prince  of  Wales 
into  this  kingdom,  it  is  necessary  he  should  be  removed  from  his 
trust;  and  he,  as  justice  of  peace,  ought  to  punish  popery:  sure, 
then,  if  such  person  is  for  introducing  popery,  he  ought  not  to  be 
trusted  with  an  office  the  duty  whereof  is  to  punish  and  suppress  it/' 
Then,  as  to  the  fifth  and  sixth  counts,  it  is  insisted,  on  the  part 
of  the  defendant,  that  the  letters  addressed  to  Mr.  Ainslie  were 
equally  privileged  with  those  written  to  Mr.  Hunt.  They,  however, 
clearly  stand  upon  a  totally  different  footing.  The  object  of  the 
correspondence  with  Mr.  Hunt,  was,  the  promotion  of  an  investiga- 
tion which  the  plaintiff  had  himself  courted :  whereas,  it  was 
perfectly  clear,  upon  the  evidence,  that  the  correspondence  with 
Mr.  Ainslie  was  carried  on  maliciously,  and  not  for  any  legitimate 
purpose :  the  investigation  was  then  at  an  end.  Nor  can  it  be  said 
that  the  communication  was  privileged,  as  relating  to  a  matter 
essential  to  the  interests  of  society. 
As  to  the  special  damage,  it  appeared  that  some  of  the  congrega- 
[  •308  ]  tion  had  absented  themselves  from  the  *chapel.  It  is  true,  no  per- 
sons were  named  who  bad  ceased  to  attend  :  but  that  is  not  necessary 
in  a  case  like  this. 

(V.  Williams,  J, :  Where  the  naming  the  individuals  would  lead 
to  inconvenient  prolixity,  the  rule  is  relaxed.) 

In  the  case  of  a  gin-shop,  where  the  special  damage  consisted  in 
the  loss  of  customers,  it  would  manifestly  be  impossible  to  name 
them. 

(V.  Williams,  J. :  Hartley  v.  Herring  (2)  seems  an  authority  to 
show  that  the  allegation  of  special  damage  here  is  sufficient.  That 
was  an  action  for  consequential  damage  for  slander  imputing 
incontinence  to  the  plaintiff ;  and  it  was  held  to  be  sufficient  to 
state,  that  the  plaintiff  was  employed  to  preach  to  a  dissenting  con- 
gregation at  a  certain  licensed  chapel,  that  he  derived  considerable 

(1)  Sir  J.  Holt,  662.  (2)  4  R.  B.  614  (8  T.  R,  130). 
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profit  from  his  preaching,  and  that,   by  reason  of   the  scandal,     Hopwoo© 
*^  persons  frequenting  the  chapel  had  refused  to  permit  him  to  preach       thobn. 
there,   and   had  discontinued  giving  him  the   profits  which  they 
usually  had,  and  otherwise  would  have,  given,"  without  saying  who 
those  persons  were,  or  by  what  authority  they  excluded  him,  or  that 
he  was  a  preacher  duly  qualified  according  to  the  10  Ann.  c.  2.) 

Talfourdy  Serjt.,  and  Atherton,  in  support  of  the  rule: 

The  words  charged  in  the  fii*st  and  second  counts  are  clearly  not 
actionable  per  se.  They  are  not  alleged  to  have  been  spoken  of  the 
plaintiff  in  relation  to  his  office  or  calling  of  a  dissenting  minister  : 
all  the  innuendos  apply  them  to  the  partnership  transactions 
between  the  plaintiff  and  Henry  Pinhorn,  and  to  a  time  anterior  to 
the  plaintiff's  assumption  of  the  ministry.  They  charge  no  indict- 
able offence  :  and  there  is  no  special  damage  well  alleged  or  proved. 
It  is  scarcely  possible  to  conceive  slander  calculated  more  seriously 
to  affect  the  professional  "^success  of  a  physician,  than  that  which  [  *309  ] 
was  held  not  to  be  actionable  in  Ayre  v.  Craven,  Lord  Dbnman 
there  says  :  **  Some  of  the  cases  have  proceeded  to  a  length  which 
can  hardly  fail  to  excite  surprise;  a  clergyman  having  failed  to 
obtain  redress  for  the  imputation  of  adultery,  Parrat  v.  Carpenter  (i), 
and  a  schoolmistress  having  been  declared  incompetent  to  maintain 
an  action  for  a  charge  of  prostitution,  per  Twisdbn,  J.,  in  Wharton 
V.  Brook  (2).  Such  words  were  undeniably  calculated  to  injure  the 
success  of  the  plaintiffs  in  their  several  professions  ;  but,  not  being 
applicable  to  their  conduct  therein,  no  action  lay."  Suppose  the 
defendant,  in  that  case,  had  gone  on  to  say, — ^*  I  will  so  expose 
Dr.  Ayre  that  he  will  not  be  able  to  obtain  admission  to  a  single 
family  in  Hull,"  would  that  have  made  any  difference  ?  These  words 
would  merely  have  supported  the  colloquium  :  but  they  would  have 
had  no  effect  beyond  that.  Lumbyy,  AWf ay  bIqo  oho^ws  that  words, 
to  be  actionable  as  spoken  of  a  man  in  his  office,  must  be  spoken  of 
him  in  reference  to  his  character  or  conduct  in  such  office.  Pember- 
ton  V.  Colls  is  decisive :  it  marks  precisely  the  distinction  between 
what  is,  and  what  is  not,  spoken  of  the  party  in  reference  to  his 
office  or  calling.  The  first  count  of  the  declaration  there  stated 
words  spoken  of  the  plaintiff  in  his  profession,  as  follows, — with 
innuendos,  and  an  inducement  stating  only  that  the  plaintiff  was 
vicar  of  a  church,  and  the  defendant  a  clergyman,  and  that  the 
plaintiff  had  always  conducted  himself  well  in  his  profession,  ''  The 
(1)  Noy,  64 ;  Cro.  Eliz.  502.  (2)  1  Vent.  21. 

38—2 
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Hopwoon     very  day  I  came  into  residence,  Dr.  Pemberton  (the  plaintiff)  sent 
Thork.       for  me  :  I  went,  and  dined  with  him  ;  and  the  wine  must  have  been 
drugged,  for,  I  took  but  two  glasses,  and  was  qaite  stupified.  'A'hile 
[  *Hio  ]       in  t];iis  condition.  Dr.  Pemberton  put  a  bill  into  *my  hands,  and 
requested  me  to  sign  it,  saying,  '  I  wish  to  have  it  as  a  security  for 
the  payment  of  1901.  per  annum  for  reading  for  yon  at  the  new 
church.'    I  answered,  '  Well,  give  me  a  pen,  and  I  will  sign  it.' 
Immediately  I  had  signed  it,  Dr.  Pemberton  snatched  it  up,  and, 
laughing,  said,  '  This  will  be  quite  safe.*     The  bill,  I  think,  was 
drawn  for  2,600Z.  or  2,600Z. :  but,  having  been  stupified  with  the 
wine,  I  do  not  rightly  remember.    You  cannot  suppose  that  I  can 
visit  a  man  who  so  cheated  me  at  my  first  coming,*' — innuendo, 
that  the  plaintiff  fraudulently  obtained  the  bill  from  the  defendant 
while  he  was  stupified  with  drugged  wine.     The   second  coant 
stated  the  words  spoken  of   the  plaintiff  in  his  profession,  with 
innuendos,  but  no  further  material  inducement,  as  follows :  "  Dr. 
Pemberton  placed  before  me  a  bill.     I  signed.     I  do  not  know  for 
what  amount  it  was,  whether  for  2,0001.  or  8,000^. ;  for,  I  was  com- 
pletely pigeoned  by  Dr.  Pemberton," — innuendo,  that  the  plaintiff 
had  obtained  the  bill  from  the  defendant  by  fraud.    The  declaration 
alleged,  for  special  damage,  that  the  plaintiff's  curate  believed  him 
guilty  of  the  misconduct,  and,  by  reason  thereof,  was  prevented 
from  cordially  and  effectually  assisting  the  plaintiff  in  the  clerical 
duties  and  spiritual  concerns  of  the  parish.    After  verdict  for  the 
plaintiff,  it  was  held,  on  a  motion  in  arrest  of  judgment,  that 
the  first  count   was  good,   because   the  words   therein  set  forth 
reflected    upon    the    plaintiff  in    his    profession  :    but    that  the 
second  count  was  bad,  because  the  words  there  did  not  so  reflect. 
That  case,  it   is  conceived,  presents  the  true  principle   for  the 
decision  of  this.     It  is  not   because  the  party  is  a  clergyman, 
that  any  peculiar  injury  to  his  prospects  would  necessarily  result 
from  an  imputation  of  dishonesty.     There  is  but  one  rule  of  moral 
conduct  propounded   for  all  men.     The  quality,  the  presence  or 
[  *3ii  ]      absence  of  which  is  imputed,  must  have  a  special  reference  *to  the 
calling  or  profession  of  the  plaintiff.     To  impute  to  a  clergyman  or 
a  physician  want  of  legal,  or  to  an  attorney  want  of  theological  or 
medical,  knowledge,  would  be  no  offence.     In  Hartley  v.  Herring, 
the  plaintiff  lost  his  ofSce :  all  the  congregation  were  alleged  to 
have  left  the  church.     The  special  damage  must  be  a  direct  conse- 
quence of  the  speaking  of  the  words  to  the  person  to  whom  thej 
were  addressed,  not  of  the  illegal  repetition  of  them  by  another. 
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(WiLDB,  Ch.  J.,  referred  to  IVanl  v.  Weeks  (i).)  Hopwood 

V, 

Thobn 
With  respect  to  the  fifth  and  sixth  counts,  the  alleged  libellous 

letters  were  clearly  written  under  circumstances  which  rendered  the 

writing  of  them  privileged.     They  were  communications  addressed 

by  the  defendant  to  a  gentleman,  who,  as  the  plaintiff's  friend, 

had  been  deputed  with  him  to  inquire  into  certain  charges  which 

had   been  whispered   against   the   plaintiff:    and,   although   that 

inquiry  was  at  an  end  when  the  letters  in  question  were  written, 

the  defendant  might  fairly  consider,  from  the  circumstances,  that 

the  communications  would  still  be  privileged  (2). 

Cur.  adv.  vult. 

Wilde,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  to  recover  damages  for  verbal  and  written 
slander.  The  declaration  contained  nine  counts.  The  first  and 
second  counts  were  founded  upon  the  verbal  slander ;  the  third  and 
fourth  counts,  and  also  the  seventh,  eighth,  and  ninth  counts,  were 
abandoned  at  the  trial,  and  it  is,  therefore,  unnecessary  to  advert  to 
them ;  and  the  fifth  and  sixth  counts  were  framed  upon  the  written 
slander. 

A  verdict  was  found  for  the  plaintiff  upon  the  first  and  second       [  mi 2  ] 
counts,  with  1502.  damages ;  and  upon  the  fifth  and  sixth  counts  a 
verdict  was  found  for  him,  with  lOOZ.  damages. 

A  rule  has  been  obtained  by  the  defendant,  calling  upon  the 
plaintiff  to  show  cause  why  a  verdict  should  not  be  entered  for  the 
defendant  upon  the  first,  second,  fifth,  and  sixth  counts,  or  such  of 
them  as  the  Court  should  think  fit,  or  why  the  judgment  should  not 
be  arrested,  or  why  there  should  not  be  a  new  trial. 

Upon  the  argument  of  the  rule  before  us,  the  questions  were, 
first,  whether  the  words  which  formed  the  subject-matter  of  com- 
plaint in  the  first  and  second  counts  were  actionable,  either  by 
reason  of  the  imputations  conveyed  in  them,  or  by  reason  of 
their  having  been  uttered  in  relation  to  the  plaintiff's  profes- 
sion, character,  or  office  of  a  dissenting  minister,  or  by  reason  of 
special  damage,  properly  alleged,  resulting  from  them,  and  of  which 
evidence  was  given  at  the  trial ;  and,  as  to  the  fifth  and  sixth 
counts,  whether,  on  the  evidence  given  at  the  trial,  the  letters  which 
contained  the  alleged  defamatory   matter,   were    written    under 

(1)  7  Biiig.  *211  ;  4  Moo.  &  P.  796.  coinmunicatioDS  to  be    privileged    or 

(2)  It  would  seem  to  be  immaterial      not. 
whether  the  defendant  believed   the 
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Hopwooo     circumstances  eniitliDg  theiu  to  be  considered  as  a  privileged  comma- 
Thorv.       nication  :  and  a  further  question  was  made,  whether,  if  the  words  in 
the  first  and  second  counts  were  actionable  only  by  reason  of  special 
damage,  special  damage  was  properly  alleged  in  the  declaration. 

We  have  considered  the  several  points  which  have  been  argued ; 
and,  first,  with  regard  to  the  verbal  slander.  The  inducement 
states,  that,  before  the  committing  of  the  grievances,  the  plaintiff 
had  l)een  in  trade,  in  partnership  with  one  Pinhom,  his  brother-in- 
law;  that  the  partnership  had  been  dissolved,  and  that  certain 
false  and  scandalous  reports  concerning  the  plaintiff,  and  concern- 
ing the  said  partnership  accounts  and  money  transaction s,  had  been 
[  *313  ]  circulated  ;  and  that  the  defendant,  *in  a  certain  discourse  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in  his  calling 
and  ministry,  and  of  and  concerning  the  matter  before  set  forth, 
had  said :  "  He  is  a  rogue ;  and  I  can  prove  him  to  be  so,  by  books. 
He  pretends  he  has  been  as  good  as  a  father  to  him  ;  but  you  see 
he  has  been  robbing  him.  He  has  cheated  Mr.  Pinhorn  of  2,000/. ; 
so  you  see  what  sort  of  a  father  he  is.  I  will  so  expose  him  that 
he  shall  not  be  able  to  hold  up  his  head  in  Thatcham  pulpit,  or  any 
other.     He  has  out-generalled  him  in  every  thing." 

The  words  complained  of  in  the  second  count,  are,  **  He  has 
cheated  his  brother-in-law  of  upwards  of  2,000/.  I  wonder  how 
any  respectable  person  can  countenance  such  a  man  by  their 
presence.  I  have  been  advising  some  persons  to  go  to  the  Wesleyan 
chapel ;  for,  they  would  there  hear  plain  honest  men." 

The  words  set  forth  in  these  counts  were  uttered  in  the  course  of 
some  lengthy  communications  referring  to  transactions  between  the 
plaintiff  and  tinhorn ;  and  the  context  with  which  the  words  com- 
plained of  were  connected,  fully  explained  the  sense  in  which  they 
were  used,  and  that  the  imputation  intended  to  be  conveyed,  and 
which,  as  the  evidence  showed,  was  understood  by  them,  was,  that 
the  plaintiff  had  taken  advantage  of  his  brother-in-law,  in  the 
course  of  their  partnership  transactions,  and  had  obtained  a  great 
pecuniary  advantage  in  the  adjustment  of  their  accounts ;  but  by 
what  precise  means  that  was  imputed  to  have  been  accomplished, 
was  not  explained.  The  words  had  no  relation  to  any  conduct 
pursued  by  the  plaintiff  as  a  minister,  or  connexion  with  any  of  the 
duties  of  his  office;  although  the  defendant  alleged  that  the  plaintiff 
was  unfit  to  be  a  minister,  by  reason  of  misconduct  at  a  former 
period,  before  he  became  a  minister,  and  when  he  was  a  tradesman. 
•»14  ]       The  words  themselves  are  clearly  not  actionable  per  se :  and  *the 
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authorities  referred  to  in  the  course  of  the  argument,  establish  that  Hopwood 
they  cannot  be  deemed  to  have  been  spoken  of  the  plaintiff  in  his  thork. 
character  or  office  of  a  minister,  in  any  sense  which  will  subject 
the  defendant  to  an  action  in  that  respect.  It  is,  therefore,  only 
upon  proof  of  special  damage  having  resulted  from  the  speaking  of 
the  words,  that  the  action  can  be  maintained.  But,  upon  reference 
to  the  evidence,  it  is  clear  no  such  damage  was  proved.  The  only 
evidence  applicable  to  that  subject,  is,  that  a  witness  stated  that 
the  plaintiff  had  told  him  that  he  was  to  receive  80Z.  a  year  as  his 
remuneration  for  his  ministerial  duties ;  but  nothing  was  said  of 
the  mode  in  which  such  sum  was  to  be  raised,  or  of  the  parties  by 
whom  it  was  to  be  paid..  It  was  also  stated  that  rents  were  paid 
for  the  occupation  of  the  pews:  but,  by  whom  received,  or  how 
applied,  there  was  no  evidence.  It  was  further  stated,  that  the 
attendance  at  the  chapel  had  lately  diminished  in  number ;  but, 
from  what  cause,  or  whether  the  parties  seceding  were  pew-renters, 
or  contributors  in  any  way  to  the  funds  of  the  meeting,  did  not 
appear.  It  was  also  proved,  that,  before  the  uttering  of  the  words 
complained  of,  the  plaintiff  had  determined  to  quit  his  office  of 
minister  of  that  meeting,  and  had  given  notice  to  the  congregation 
of  such  his  intention.  It  was  likewise  proved  that  there  had  been 
such  very  unusual  and  unseemly  altercations  during  Divine  service, 
as  might  reasonably  account  for  a  diminution  of  the  number  of 
attendants  at  the  meeting  or  chapel :  and  there  was  no  evidence 
that  could  properly  be  submitted  to  the  jury,  to  authorise  them  to 
find,  as  a  fact,  that  any  one  person  had  ceased  to  attend  in  con- 
sequence of  the  words  complained  of,  or  that  the  plaintiff  had 
sustained  any  pecuniary  damage  whatever. 

In  the  absence,  therefore,  of  all  evidence  of  any  diminution  of  the 
number  of  attendants  at  the  chapel,  or  *of  any  pecuniary  loss  or  [  *ai5  ] 
damage  in  consequence  of  the  imputation  made  by  the  defendant 
against  the  plaintiff,  unless  the  words  themselves  are  actionable, 
the  plaintiff  has  no  cause  of  action :  and  the  authorities  show,  that, 
in  point  of  law,  such  words  are  not  actionable. 

Secondly,  with  respect  to  the  written  matter  complained  of,  the 
question  is,  whether  the  letters  in  which  such  matter  was  contained, 
were  written  under  circumstances  which  brought  them  within  the 
principle  recognised,  of  a  privileged  communication. 

It  appears  that  the  plaintiff  had  desired  that  an  investigation 
should  take  place  into  the  truth  of  some  charges  which  had  been 
made  by  a  Mrs.  B.,  who  was  a  member  of  tlie  congregation  over 
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HopwooD  ^hich  the  plaintiff  presided,  and  that  the  defendant  had  acted  as 
Thorn.  Mrs.  B.*s  representative  and  advocate  during  those  investigations ; 
that,  after  some  meetings,  and  varioas  communications  had  taken 
place  upon  the  subject,  a  Mr.  Ainslie,  a  dissenting  minister,  had 
been  invited  by  the  plaintiff  to  pursue  the  investigation  on  his 
behalf;  that,  in  the  course  of  doing  so,  Mr.  Ainslie  had  had  an 
interview  with  a  Mr.  Pinhorn,  of  Southampton,  from  whom  it  was 
supposed  and  alleged  the  charges  against  the  plaintiff  had  origi- 
nated ;  and  that,  after  such  interview,  Mr.  Ainslie  had,  in  the 
defendant's  absence,  called  at  the  defendant's  residence,  for  the 
purpose  of  communicating  with  him  upon  the  subject  of  those 
charges.  It  further  appeared  that  the  defendant,  upon  being 
informed  of  the  application  of  the  plaintiff's  friend,  Mr.  Ainslie, 
had  written  to  Mr.  Ainslie  upon  the  subject,  and  that  the  letters 
complained  of  were  written  in  the  course  of  a  correspondence 
between  the  defendant,  who  had  been  acting  as  the  friend  and 
advocate  of  Mrs.  B.,  and  Mr.  Ainslie,  the  advocate  of  the  plaintiff. 
And  it  further  appeared  that  this  correspondence  was  carried  on 
by  Ainslie  in  concurrence  with  the  plaintiff,  who  furnished  the 
materials  for  Ainslie's  answers  to  the  defendant's  letters. 
[  316  ]  The  result  is,  that  the  communication  between  the  defendant 

and  Ainslie  arose  out  of  an  invitation  to  the  defendant,  made  by  the 
plaintiff's  friend,  with  his  concurrence,  to  enter  into  a  discussion 
upon  the  charges  made  against  the  plaintiff  in  respect  of  his  trans- 
actions with  Pinhorn,  and  that  Ainslie  must  be  considered  as 
representing  the  plaintiff,  in  the  correspondence  that  took  place. 
And  it  seems  to  the  Court  that  the  letters  written  in  relation  to 
the  matters  under  discussion,  fall  within  the  principles  of  a  privi- 
leged communication.  The  sole  object  of  Ainslie's  communication 
with  the  defendant,  was,  to  discuss  the  matters  the  defendant 
alleged  against  the  plaintiff,  with  a  view  of  establishing  that 
the  imputations  made  against  the  plaintiff  were  unfounded, 
and  with  the  intention  of  the  result  being  made  known  to  the 
congregation. 

Attending,  therefore,  to  the  circumstances  under  which  the 
letters  were  written,  we  think  that  they  constituted  a  privileged 
communication,  for  which,  under  the  circumstances  of  this  case,  no 
action  can  be  maintained.  And,  as  we  think  that  no  action  can  be 
maintained  for  the  verbal  slander  which  forms  the  subject  of  the 
first  and  second  counts,  or  for  the  written  slander  which  forms  the 
subject  of  the  fifth  and  sixth  counts,  and  as  no  evidence  was  offered 
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in  support  of  the  other  counts  in  the  declaration^  a  nynsuit  must     Hopwood 
be  entered.  Thorn. 

The  view  thus  entertained  by  the  Court  renders  it  unnecessary 
to  express  any  opinion  upon  the  other  points  which  have  been 
argued  in  the  course  of  the  case. 

Rule  absolute. 


DUKE    OP    BRUNSWIOK   v.   ABUAHAM    SLOWMAN        »«^^- 

June  25. 

AND  Others.  — 

(8  C.  B.  317—332  ;   S.  C.  18  L.  J.  C.  P.  299.)  ^  ^^^  ^ 

A.,  a  sheriff's  officer,  to  whom  a  writ  of  y?.  /a.  was  directed,  offered,  for  a 
pecuniary  consideration,  to  delay  its  execution  for  a  few  days.  B.,  who 
exercised  the  office  of  bailiff  to  the  sheriff,  in  partnership  with  A.,  after- 
wards illegally  executed  the  writ,  by  breaking  open  an  outer  door ;  and  A. 
subsequently  withdrew  his  men  from  possession  on  payment  of  the  amount 
indorsed  on  the  writ,  and  of  a  bonus  to  himself :  Held,  sufficient  to  warrant 
the  jury  in  finding  A.  to  be  a  co- trespasser,  as  having  authorised  the 
unlawful  act  of  his  partner,  B. 

In  such  a  case,  the  damages  are  peculiarly  in  the  discretion  of  the  jury : 
and  they  may  include  the  sum  paid  for  the  withdrawal  of  the  execution. 

Quctrty  to  what  extent  a  seizure  of  goods  under  a  fi.  fa,  can  be  justified, 
when  properly  pleaded,  where  the  possession  of  the  goods  has  been  illegally 
obtained. 

This  was  an  action  of  trespass  brought  by  his  Serene  Highness 
the  Duke  of  Brunswick  against  Slowman  and  Baker,  officers  of  the 
Sheriff  of  Middlesex,  Townshend,  an  attorney,  and  Miles  and  Brown, 
assistants  to  the  officers,  for  breaking  and  entering  the  plaintiff's 
dwelling-house,  making  a  noise  and  disturbance  therein,  breaking 
open  doors,  seizing  his  goods  and  chattels,  and  compelling  him  to 
pay  a  sum  of  money  to  induce  them  to  withdraw  from  possession. 

The  defendants  severally  pleaded  Not  guilty,  and  also  a  justifi- 
cation of  all  the  trespasses  complained  of,  except  that  Slowman 
justified  only  the  entry  and  seizure,  under  a  writ  otjieri  facias,  at 
the  suit  of  one  Charlotte  Munden,  against  the  goods  and  chattels 
of  the  plaintiff,  for  200Z.  debt,  92.  10 «.  damages,  and  41.  per  cent, 
interest,  the  outer  door  being  at  the  time  open. 

The  plaintiff  joined  issue  on  the  plea  of  Not  guilty,  and,  admitting 
the  writ,  replied  de  injuria,  absque  residuo  causce,  to  the  pleas  of 
justification. 

The  cause  was  tried   before  Wilde,  Ch.  J.,  at  the   sittings  at       [hi8] 
Westminster,  after  Hilary   Term,   1848.      It  appeared   that  the 
defendants  Slowman  and  Baker,  who  were  in  partnership  as  officers 
of  the  Sheriff  of  Middlesex,  having  in  their  hands  dkji.fa.  against 


522 


1849.     C.  P.     8  C.  B.  818—819. 


[B.B. 


Thb 

DUKK  OF 

Bbunbwiok 

9. 

Slowjian. 


[»19] 


the  goods  of  the  Duke  of  Brunswick,  upon  a  judgment  obtained 
against  him  at  the  suit  of  one  Charlotte  Munden,  Baker,  on  the 
15th  of  May,  1847,  accompanied  by  his  assistants  Miles  and  BrowD, 
and  by  Townshend,  the  attorney  of  the  execution-creditor,  proceeded 
to  the  Duke's  mansion  in  the  Begent's  Park,  for  the  purpose  of 
making  a  levy.  The  officers,  taking  advantage  of  the  gates  being 
opened  for  the  purpose  of  letting  in  some  one  else,  rushed  in,  and, 
as  was  alleged  by  the  plaintiff's  witnesses,  broke  open  the  front 
door,  and  so  effected  a  seizure. 

On  the  other  hand,  several  witnesses,  called  on  the  part  of  ihe 
defendants,  as  distinctly  swore,  that  the  outer  door  of  the  house 
was  open  when  they  first  gained  access  to  the  garden ;  and  that, 
one  of  the  officers  having  entered  the  house,  and  having  been 
forcibly  ejected  by  the  plaintiff's  porter,  the  officers,  assisted  by 
Townshend,  again  broke  in,  and  made  the  levy. 

It  did  not  appear  that  Slowman  was  present  during  any  part  of 
the  transaction  ;  but  it  was  proved,  that,  before  the  levy  was  made, 
he  had  called  upon  the  Duke's  attorney,  and  offered,  for  a  con- 
sideration of  20Z.,  to  delay  the  execution  for  a  few  days,  as  he  bad 
been  informed  that  the  Duke  purposed  to  apply  for  an  injunction. 
It  further  appeared,  that  the  plaintiff  tendered  (under  protest)  to 
Baker  the  amount  indorsed  on  the  writ,  but  that  Baker  declined  to 
accept  it,  or  to  withdraw,  without  the  assent  of  Slowman,  and 
Slowman  declined  to  assent  except  on  payment  to  him  of  a  bonus 
of  20Z. ;  and  that  ultimately  that  sum,  together  with  the  amount 
directed  to  be  levied  under  the  writ,  having  been  tendered  to 
Slowman,  under  protest,  was  accepted,  and  the  officers  withdrawn. 

The  learned  Judge  left  the  case  to  the  jury  upon  the  whole  of  the 
evidence,  telling  them,  that,  if  they  were  of  opinion  that  the  plaintiff 
had  paid  the  money  in  order  to  induce  the  defendants  to  withdraw 
the  execution,  they  might  give  the  amount  so  exacted,  as  part  of 
the  damages. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  720^1 
observing  that  that  sum  was  meant  to  include  the  220{.  paid  by  the 
plaintiff  to  induce  the  defendants  to  withdraw  the  execution. 

In  the  following  Easter  Term, 


JS.  James,  for  the  defendants  Baker  and  Brown,  and  WMw, 
Serjt.,  for  Townshend  and  Miles,  obtained  rules  nisi  for  a  new  triali 
on  the  ground  that  the  verdict  was  against  evidence,  and  upon 
affidavits,  or  to  reduce  the  damages. 
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The  affidavits  were  those  of  Charles  Burrows  and  Henry  Archer, 
police  constables  (who  had  both  been  examined  as  witnesses  for  the 
defendants  at  the  trial),  and  of  Charles  Cad  well,  a  sheriff's  officer's 
assistant,  and  John  Baker,  one  of  the  defendants.  The  affidavits  of 
Burrows  and  Archer  stated,  in  substance,  that  Bate,  the  plaintiff's 
porter,  had,  in  the  course  of  conversation  with  them,  while  on  duty 
at  the  spot,  admitted  that  the  sheriff's  officer  (meaning  Baker)  had 
rushed  by  him  through  the  garden  gate,  when  he,  the  porter, 
opened  it  to  admit  some  one  else,  and  that  the  officer  then  ran 
across  the  garden,  and  up  the  hall  steps  into  the  hall,  and  thence 
into  his,  the  porter's,  room,  and  that  he,  Bate,  ran  after  him,  and 
took  him  by  tbe  trowsers  and  back  of  his  neck,  dragged  him  out  of 
the  house,  and  threw  him  on  the  gravel-walk.  Cadwell's  affidavit 
alleged  a  similar  conversation  to  have  taken  place  between  himself 
and  Bate,  whilst  he,  Cadwell,  was  remaining  in  possession  under 
the  Ji.  fa.  at  the  plaintiff's  ^house.  Baker,  in  his  affidavit,  stated, 
that,  immediately  the  garden  gate  was  opened  by  the  porter,  he 
rushed  in,  ran  across  the  garden  and  up  the  steps  into  the  hall,  the 
door  being  open,  and  went  into  a  room,  which  he  believed  to  be  Bate*s 
room  ;  that,  whilst  there,  and  while  he  was  in  the  act  of  pulling  out 
bis  warrant.  Bate  entered,  and  caught  hold  of  him,  and  dragged 
him  out,  and  threw  him  down  on  the  gravel- walk  in  the  garden ; 
and  that  the  writ  had  been  returned ^>n/eci. 
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Byles,  Serjt.,  on  behalf  of  Slowman,  obtained  a  similar  rule, 
and  also  to  enter  a  verdict  for  him  on  the  second  issue,  on  the 
ground  that  he  was  not  present  at  the  time  of  the  alleged  trespass, 
and  that  what  was  done  by  him  before  and  after  the  transaction, 
did  not  render  him  liable  as  a  co-trespasser.  The  learned 
Serjeant  submitted,  that,  as  regarded  the  2202.,  that  sum  had  been 
improperly  included  in  the  damages,  inasmuch  as  it  appeared 
that  there  had  been  a  legal  judgment  and  execution  against 
the  present  plaintiff  for  that  sum,  and  that  he  had  paid  it  to 
the  sheriff,  who  had  handed  it  over  to  the  execution-creditor. 
And  he  referred  to  the  Year  Book,  18  Edw.  IV.,  fo.  4  a  (i)  (cited 
with  approbation  in  Semayne'n  case  (2),)  and  also  to  Bac.  Abr. 
Execution  (N.)  pi.  7  (3),  and  late^  v.  Delamayne,  cited  in  Bac.  Abr. 
tit.  Execution,  (N). 


(1)  An  auBwer  by  LriTLETON,  J., 
\iith  the  atMeut  of  the  other  justices  of 
C  P.,  to  a  case  put  by  Caiesbi/f  K.  (:$. 


(2)  5  Co.  Rep.  91. 

(3)  Citing  Stmaynt^  cobe. 
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AUen^  Serjt.,  Lash,  and  Henniker,  showed  cause : 

There  was  evidence  on  both  sides ;  and»  the  case  being  one 
peculiarly  for  the  consideration  of  a  jury,  and  there  having  been 
no  manifest  wrong  done  in  the  conclusion  to  which  they  came, 
there  is  no  pretence  for  disturbing  *the  verdict  And,  with  regard 
to  the  affidavits,  two  of  them  are  by  witnesses  who  were  examiDed 
at  the  trial,  and  all  refer  to  a  matter  which  was  then  before  the 
jury ;  and  therefore  they  can  hardly  afford  ground  for  a  new  trial 

The  damages  were  peculiarly  for  the  determination  of  the  jury. 
In  Kerhey  v.  Denhy  (i),  upon  a  motion  to  reduce  the  damages,  in  an 
action  for  breaking  and  entering  the  plaintiff's  dwelling-house,  and 
assaulting  and  imprisoning  him,  under  colour  of  a  writ  of  c«.  m.. 
Lord  Abingbr  said :  "  I  think,  if  I  had  tried  the  cause,  I  should 
probably  have  said,  that,  if  parties,  knowing  what  the  law  is, 
wantonly  violate  it,  the  jury  should  not  be  sparing  in  the  damages. 
It  is  the  safest  way  to  say,  that  he  who  knowingly  violates  the  law 
in  one  respect,  must  take  all  the  consequences." 

It  is  said  that  the  learned  Judge  who  tried  the  cause  was  wrong 
in  telling  the  jury  that  they  were  at  liberty  to  include  in  their 
estimate  of  damages,  the  amount  of  the  levy  indorsed  on  the  writ. 
A  dictum  in  Semaynes  case  (2),  is  relied  on  to  show  that  the  execa- 
tion  having  been  executed,  and  the  money  levied  and  paid  over  to 
the  execution-creditor,  it  cannot  be  recovered  back.  That  dictum, 
— which  is  as  follows,  "  It  is  said  in  18  Edw.  IV.,  4  a,  by  Littleton, 
and  all  his  companions,  it  is  resolved  that  the  sheriff  cannot  break 
the  defendant's  house  by  force  of  a  fieri  facias^  but  he  is  a  trespasser 
by  the  breaking,  and  yet  the  execution  which  he  then  doth  in  the 
house  is  good," — is  copied  in  Bac.  Abr.  Execution  (N),  pL  7,  where 
the  following  is  added  in  a  note,  "  In  Trinity  Term,  17  Geo.  IIL,  in 
the  cause  of  Yates  and  others  v.  Delamayne,  the  Court  set  aside  an 
execution  levied  on  the  defendant's  goods  in  his  dwelling-hoase, 
because  the  officer  forcibly  broke  into  the  house  to  execute  the  writ." 
In  Buckenham  v.  Francis  (3),  in  *  trespass  for  breaking  open  the  outer 
door  of  the  plaintiff's  dwelling-house,  &c.,  a  plea  justifying  the  entry, 
generally,  under  a  pluries  fi.  fa.,  not  averring  that  the  outer  door 
was  open  at  the  time  of  the  entry,  was  held  bad,  on  special  demurrer. 
Kerhey  v.  Denhy  is  an  authority  to  the  same  effect.  ♦  *  If  an 
execution  under  a  fi.  fa.  illegally  executed  may  be  upheld,  it  i^ 
difficult  to  say  why  an  execution  under  a  ca.  sa.  should  not  also  be 

(1)  1  M.  &  W.  336;  Tyr.  &  Qr.  688.  (3)  11  Moore,  40. 

(2)  5  Co.  Hep.  93  a. 
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valid.      This  Court,  in  Barratt  v.  Price  (i),  held,  that  where  a  The 

''^sheriff  had  illegally  arrested  the  defendant  under  one  writ,  he  Brunswick 

could  not  lawfully  detain  him  under  another  writ  in  his  hands  at  slowman. 

the  time  :  and,  in  Hodgson  v.  Towning  (2),  where  the  defendant  had  [  •323  ] 
been  arrested  on  a  ca,  sa.,  to  execute  which  the  sheriff's  officer  had 
broken  an  outer  door,  Patteson,  J.,  discharged  him  out  of  custody. 

(Wilde,  Ch.  J. :  If  the  law  were  not  so,  much  time  was  unneces- 
sarily wasted,  in  Lee  v.  Gansel  (3),  in  discussing  whether  the  door 
which  was  broken  open,  was  an  outer  or  an  inner  door.) 

The  only  remaining  question  is,  whether  the  defendant  Slowman 
was,  under  the  circumstances,  responsible  with  the  other  defendants 
for  the  trespasses  committed  by  them.  The  warrant  was,  it 
appears,  directed  to  Slowman  and  his  partner  Baker.  Before  the 
execution,  Slowman  proposed  to  the  plaintiff's  attorney  to  delay 
enforcing  it  for  a  few  days,  upon  his  being  paid  a  gratuity  of  20/. 
And,  after  the  seizure,  when  applied  to  for  his  assent  to  the  with- 
drawal of  the  officers  from  possession,  Slowman  declined  to  give  it 
unless  he  received  the  20/. ;  and  the  money  was  paid  to  him  under 
protest.  Slowman  thus  so  far  identified  himself  with  the  trespass, 
as  to  render  him  liable  for  all  the  consequences.  McLaughlin  v. 
P)'yor  (4),  is  very  analogous  to  the  present  case.  *  *  All  that  was  [  S24  ] 
decided  in  Wilson  v.  Ttiminan  (5),  which  will  probably  be  cited  on 
the  other  side,  was,  that  a  bare  assent  by  A.  to  a  trespass  already 
committed  by  B.,  is  not  equivalent  to  a  previous  command,  and 
therefore  will  not  make  A.  a  trespasser.  That  has  no  application 
here. 

Byles,  Serjt.,  and  Bramwell,  appeared   to  support  the  rule 
obtained  on  behalf  of  Slowman  : 

The  defendant  Slowman  clearly  was  entitled  to  a  verdict  [of]  Not 
guilty :  he  took  no  part  in  the  trespass,  if  any  was  committed  ;  nor 
did  he  ratify  it  by  his  subsequent  conduct.  What  is  alleged  to  have 
passed  between  him  and  the  plaintiff's  attorney  before  the  levy, 
clearly  cannot  make  him  liable.  To  render  him  responsible,  as  a 
co-trespasser,  he  must  be  shown  to  have  authorised  or  directed  it. 
In  Robinson  v.  Vaughton  (6),  Aldbrson,  B.,  says  (7) :   **  If  I  give  a 

(1)  9  Bing.  566 ;  2  Moo.  &  Sc.  634 ;  (4)  61  B.  R  455  (4  Man.  &  G.  48). 

1  Dowl.  P.  C.  725.  (5)  64  R.  R  770  (6  Man.  &  G.  236). 

(2)  5  DowL  P.  C.  410.  (6)  8  Car.  &  P.  252. 

(3)  Cowp.  1.  (7)  8  Car.  &  P.  255. 
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man  leave  to  go  on  a  field  over  which  I  have  no  right,  and  he  goes, 
that  will  not  make  me  a  trespasser :  but,  if  I  desire  him  to  go  and 
do  it,  and  then  he  does  it,  that  is  a  doing  of  it  by  my  authority,  which 
is  quite  a  different  thing,  and  I  should  be  liable.'*  In  Comyns's 
Digest  (1),  it  is  said  that  trespass  lies  "  against  *all  who  procure  or 
command  the  trespass  ;  or  against  him  who  afterwards  assents  to  a 
trespass  done  for  his  use  or  benefit,  though  not  privy  at  the  time  of 
doing  it."  Here,  the  act  complained  of  was  not  done  at  the  com- 
mand of  Slowman ;  nor  was  it  done  in  his  name,  or  for  his  benefit 
Even  if  he  expressly  ratified  it,  therefore,  he  would  not  be  liable. 
IVihon  V.  Tumman  is  precisely  in  point.  It  was  there  held,  that, 
where  A.  does  an  act  as  agent  for  B.,  without  any  communication 
with  C,  C.  cannot,  by  afterwards  adopting  that  act,  make  A.  his 
agent,  and  thereby  incur  any  liability,  or  take  any  benefit,  under  the 
act  of  A.  *  *  So  here,  the  acts  complained  of  were  not  done  in  the 
name  of  Slowman,  but  by  parties  acting  in  the  name  and  under  the 
authority  of  the  sheriff;  Slowman,  therefore,  could  not  ratify  them. 


(V.  Williams,  J. :  Was  there  no  evidence  of  previous  authority 
here  ?) 


L  •327  ] 


Only  of  authority  to  levy  in  a  lawful  manner.  In  Lyom  v. 
Martin  (2),  it  is  laid  down,  that  a  master  is  answerable  in  trespass 
for  damage  occasioned  by  his  servant's  negligence  in  doing  a  lawful 
act  in  the  course  of  his  service,  but  not  so  if  the  act  is,  in  itself, 
unlawful,  and  is  not  proved  to  have  been  authorised  by  the  master, 
as,  if  a  servant  authorised  merely  to  distrain  cattle  damcufe  feasant 
drives  cattle  from  the  highway  into  his  master's  close,  and  there 
distrains  them. 

Semayne's  case  is  a  distinct  authority  to  show  that  the  execution 
itself  is  valid,  although  the  officers  may  be  liable  for  having  levied 
it  in  an  unlawful  manner.  A  f,  fa.  differs  from  a  ca.  sa.  in  this, 
that,  in  the  case  of  the  latter,  the  rights  of  third  parties  would  be 
interfered  with  by  invalidating  the  execution  :  and  it  may  ♦well  be 
that  the  law  justifies  a  stricter  construction  in  the  case  of  a  ca.  $a., 
out  of  regard  to  the  liberty  of  the  subject.  The  sheriff  could  not 
return  nulla  bona. 


(WiLDB,  Ch.  J.:  Why  not  ?) 


(I)  Title  Trespass  (C.  1),  citing  4  (2)  47  R.  B.  637  (8  Ad.  &  El,  512:3 

Inst.  317.  Nev.  &  P.  509). 


VOL.  Lxxix.]         1849.     C.  P.     8  C.  B.  327—828.  527 

He  had  in  fact  levied  the  money.    The  plaintiff  has  had   the        Thk 
advantage  of  the  payment,   in  discharge  of   the  execution ;  he    bbunswick 
surely  cannot  be  allowed  to  have  it  in  the  shape  of  damages  also.         siiowmak 

IVilkinSy  Serjt.,  and  CleMbj/,  in  support  of  the  rule  obtained 
by  Townshend  and  Miles,  and  E.  James,  in  support  of  that  obtained 
by  Baker  and  Brown,  relied  principally  on  the  verdict  being  against 
the  weight  of  evidence,  and  the  damages  excessive. 

Cur.  adv.  7idt. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court  (i) : 

This  was  an  action  of  trespass,  in  which  the  plaintiff  complained 
of  the  outer  door  of  his  house  having  been  broken  open,  and  his 
goods  having  been  seized,  and  of  his  having  been  compelled  to  pay 
a  certain  sum  of  money  to  induce  the  trespassers  to  withdraw  from 
his  house. 

The  defendants  severally  pleaded  Not  guilty  ;  and  the  defendant 
Slowman  also  pleaded  a  special  plea,  not  justifying  the  breaking, 
but  justifying  the  entry  and  seizure  of  the  goods  under  a  writ  of 
^fi.  fa.  against  the  plaintiff ;  the  plea  alleging  the  outer  door  of  the 
house  to  have  been  open  at  the  time  of  the  entry. 

A  verdict  was  found  for  the  plaintiff,  with  750Z.  damages,  the 
jury  having  stated  that  the  sum  which  had  been  paid  to  induce 
the  trespassers  to  withdraw,   was  included   in    that  amount  of 


A  rule  nisi  was  granted  for  a  new  trial,  upon  several  grounds :  [  S28  J 
first,  that  the  verdict  was  against  the  evidence ;  secondly,  upon 
affidavits;  thirdly,  upon  the  ground  of  excessive  damages.  The 
rule  also  called  upon  the  plaintiff  to  show  cause  why  the  damages 
should  not  be  reduced  to  the  sum  of  600Z.,  by  deducting  the  sum 
which  had  been  paid  to  the  defendant  Slowman ;  such  sum  being, 
the  amount  of  the  levy  indorsed  on  the  writ  of  Jieri  facias,  under 
colour  of  which  the  parties  had  committed  the  trespasses  com- 
plained of. 

The  defendant  Slowman  also  obtained  a  rule  nisi  for  a  new  trial, 
upon  the  ground,  first,  that  the  verdict  against  him  was  not  sup- 
ported by  the  evidence,  he  not  having  been  present  at  the  time  the 
original  trespass  was  committed,  by  breaking  open  the  outer  door  ; 
secondly,  that  he  had  not  made  himself  party  to  such  trespass,  by 
any  subsequent  conduct;  thirdly,  that  no  subsequent  adoption 
(I)  WiLDi,  Ch.  J..  OoLTMAW,  J.,  Crbsswell,  J.,  aud  V.  Williams,  J. 
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could,  in  point  of  law,  make  him  responsible  as  a  party  to  the 
original  trespass. 

Upon  the  discussion  of  the  rule  by  the  counsel  for  the  several 
parties,  the  evidence  given  at  the  trial  was  minutely  investigated 
and  presented  to  our  attention  :  and,  upon  consideration  of  that 
evidence,  we  are  of  opinion  that  the  verdict  was  consistent  with  it, 
and  that  the  rule  nisi  ought  not  to  be  made  absolute,  upon  the 
ground  that  the  verdict  was  against  the  evidence. 

There  was,  no  doubt,  a  great  conflict  of  testimony  upon  the 
trial,  positive  evidence  being  given  upon  both  sides;  and  the 
decision  depended  upon  the  credit  to  be  given  to  the  different 
witnesses :  and,  upon  an  attentive  consideration  of  the  evidence,  it 
is  clear  that  that  given  on  the  part  of  the  plaintiff,  if  believed, 
warranted  the  jury  in  giving  the  verdict  which  they  found :  and,  as 
the  credit  of  the  witnesses  was  a  matter  peculiarly  within  tbe 
province  of  the  jury,  the  arguments  *urged  on  the  part  of  the 
defendants  have  not  satisfied  us  that  the  conclusion  to  which 
the  jury  came  was  erroneous ;  and  therefore  we  are  not  authorised 
to  set  aside  the  verdict  which  they  have  pronounced  ;  and  we  are 
of  opinion  that  further  inquiry  would  not  be  likely  to  render  the 
truth  of  the  case  more  apparent. 

With  regard  to  the  affidavits  which  have  been  filed,  it  is  to  be 
observed  that  Burrows  and  Archer,  two  of  the  deponents,  were 
called  upon  the  trial,  and  might  have  been  examined  upon  the 
matters  stated  in  their  affidavit ;  and,  further,  that  it  appears  that 
the  jury  did  not  adopt  the  testimony  which  they  in  fact  did  give; 
and  the  affidavits  made  by  them  do  not  furnish  any  grounds  for 
disturbing  the  verdict. 

As  to  Gadwell,  the  other  deponent,  the  evidence  which  it  is 
suggested  he  would  give  upon  a  future  trial,  relates  to  alleged 
declarations  by  Bate,  of  the  same  import  as  those  which  had  been 
imputed  to  him  by  several  witnesses  examined  on  the  part  of  the 
defendant  upon  the  trial ;  and  the  verdict  shows  that  the  jury  gave 
credit  to  Bate,  and  not  to  the  defendants'  witnesses.  And,  further, 
it  is  not  stated  that  Gadwell  was  not  in  attendance  upon  the  trial. 
Considering,  therefore,  that  Bate*s  credit  in  regard  to  his  denial 
of  the  same  expressions  as  are  sworn  to  by  Gadwell,  and  the  several 
witnesses  already  examined  on  the  part  of  the  defendant,  has 
already  been  submitted  to  the  jury,  we  do  not  think  that  Gadwell  s 
affidavit  furnishes  sufficient  ground  for  granting  a  new  trial. 

With   respect   to  the   damages  being  excessive,  the  trespasses 
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complained  of  were  of  a  very  serious  nature ;  such  trespasses  having        Tub 

OUKB  OP 

been  committed  by  officers  of  the  law,  under  colour  of  the  law,    bbumswick 
breaking  open  the  outer  door  with  great  violence.     Such  conduct  is     slowman 
calculated  to  lead  to  dangerous  coniSicts  ;  and,  when  it  is  ^proved,       [  *830  j 
to  the  satisfaction   of  a  jury,  to  have  taken  place,  the  proper 
amount  of  damages  to  be  awarded  must  depend  so  much  upon  the 
general  circumstances,   that  it  is  very  difficult  to  discover  any 
standard  by  which  to  measure  the  amount :  much  must  be  left  to 
the  discretion  of  the  jury ;  and  the  Court  cannot  upon  the  present 
occasion  perceive  any  ground  which  calls  upon  it  to  set  aside  the 
verdict  which  they  have  found,  upon  the  objection  to  the  amount 
of  damages. 

As  to  that  part  of  the  rule  which  asks  to  reduce  the  damages  by 
the  amount  of  the  levy  indorsed  on  the  writ  of  fieri  facias,  it  is  to 
be  observed  that  the  only  plea  of  justification  under  the  writ  of 
fieri  facias^  is  a  plea  which  alleges  that  the  defendants  entered  for 
the  purpose  of  making  the  levy,  the  outer  door  being  open ;  and 
that  allegation  was  a  material  and  substantial  part  of  the  plea  (i), 
which  was  put  in  issue  by  the  replication  de  injuria.  The  jury  by 
their  verdict  found  that  allegation  to  be  disproved ;  which  entitled 
the  plaintiff  to  a  verdict  upon  the  issue  joined  on  that  plea :  and 
the  only  other  plea  upon  the  record  was  the  plea  of  Not  guilty,  the 
issue  upon  which  was  also  found  for  the  plaintiff.  The  defendants, 
therefore,  could  not  avail  themselves  of  the  writ,  of  fieri  facias 
under  the  plea  of  the  general  issue,  and  were,  upon  the  state  of  the 
record,  without  defence  in  regard  to  the  amount  exacted  to  induce 
them  to  withdraw  from  the  possession  of  the  plaintiff's  house:  the 
jury  were  warranted  in  including  the  amount  so  exacted  in  the 
damages:  and  the  consequence  is,  that  there  is  no  ground  for 
reducing  the  verdict,  by  deducting  that  amount. 

The  state  of  the  record  before  mentioned  renders  it  ^unnecessary      [  *3hi  ] 
to  consider  how  far,  and  to  what  extent,  a  levy  under  a  writ  of 
fi.  fa.  can  be  justified,  where  properly  pleaded,  when  the  possession 
of  the  goods  has  been  illegally  obtained. 

The  remaining  point  relates  to  the  objections  urged  on  the  part 
of  the  defendant  Slowman,  the  question  being,  whether  there  was 
evidence  proper  to  be  submitted  to  the  jury,  of  his  having  authorised 
the  original  trespass.  It  appears  by  the  evidence,  that  the  warrant 
granted  by  the  Sheriff  of  Middlesex,  upon  the  writ  of  fieri  facias 
against  the  plaintiff,  was  directed  to  Slowman  and  his  partner, 
(1)  Vide  Com.  Dig.  Execution  (C.5);  KtrUry  y.  Dtnhy,  1  M.  &  W.  336. 
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Trk         Baker ;  and  that,  Slowman,  having  heard  that  the  plaintiff  wished 

Bbunhwick    to  postpone  the  execution  of  the  writ  for  a  few  days,  in  order  that 

he  might  apply  to  a  court  of  equity  for  an  injunction,  he  informed 

the  plaintiff's  attorney  that  he  would  forbear  to  levy  under  the 

writ  for  a  few  days,  provided  the  plaintiff  would  give  him  20L\ 

which  the  plaintiff's  attorney  refused  to  do.    It  further  appearsi 

that,  after  Slowman's  partner,  Baker,  had  entered,  and  the  plaintiff 

had  tendered  to  Baker,  under  protest,  the  amount  demanded,  Baker 

declined  to  accept  the  amount  of  the  levy,  or  to  withdraw,  without 

the  assent  of  Slowman ;  and  Slowman,  upon  application  to  him, 

offered  to  withdraw  the  men  in  possession,  provided  he  had  a 

present  of  202. ;  and,  on  the  Monday,  Slowman  received  the  amoont, 

tendered  to  him  also  under  protest,  and  withdrew  the  men. 

We  think  these  facts  were  evidence  proper  to  be  submitted  to  the 

jury  upon  the  points  insisted  upon  on  the  part  of  the  plaintiff,  vis. 

that  Slowman  assumed  and  took  upon  himself  the  control  and 

direction  of  the  execution  of  the  warrant,  and  authorised  the  illegal 

mode  of  execution  that  was  adopted.    And  we  think  there  is  no 

[  *332  ]       sufficient  ground  for  saying  that  the  conclusion  to  *which  the  jury 

came  was  wrong :  and,  therefore,  as  the  Court  is  of  opinion  that 

the  several  grounds  upon  which  the  rule  was  obtained,  have  failed, 

the  rule  must  be  discharged. 

Rtde  discharged  (i). 


1849.  WESTROPP  AND  Others  v.  SOLOMON  (2). 

^aill'  (8  C.  B.  345—374 ;  S.  C,  19  L.  J.  C.  P.  1 ;  13  Jur.  1104.) 

C  '^^^  ]  On  the  10th  of  March,  1847,  A.  employed  B.,  a  sharebroker  and  member 

of  the  London  Stock  Exchange,  to  sell  for  him  certain  documents  which 
purported  to  be  scrip  or  certificates,  each  for  fifty  shares,  in  a  projected 
Kail  way  Company.  On  the  27  th  B.  sold  these  certificates  to  C,  and  handed 
over  the  proceeds  to  A.  The  certificates  being  subsequently  found  to  be 
forged,  B.  was,  on  the  11th  of  May,  called  upon  and  obliged  to  paf 
(pursuant  to  a  i*esolution  of  a  committee  of  the  Stock  Exchange)  to  C.  a 
certain  agreed  value  as  for  genuine  certificates  of  that  Company,  and  which 
considerably  exceeded  the  price  for  which  he  had  sold  the  spurious  certificates. 
In  an  action  by  B.  against  A.  to  recover  the  sum  so  paid  by  him  to  C, 
the  declaration  contained  a  special  count  averring  a  promise  by  A.  that  the 
certificates  were  genuine,  and  a  count  for  money  paid.  Upon  the  latter 
count,  A.  paid  into  Court  the  sum  he  had  received  on  the  original  sale, 
M  ith  interest : 

Held,  that  B.  was  not  entitled  to  recover  upon  the  special  count,  ther? 
being  no  promise,  express  or  implied,  that  the  certificates  were  genuioe; 

(1)  Vide  Reynolds  v.  Newton^  1  O.  &  (2)  Sheffield  Corporation  v.  Bardty 

D.  153 ;  Aldridye  v.  Stanford,  3  Man.      [1905]  A.  C.  392,  74  L.  J.  K.  B.  747. 
&  G.  409. 
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and  that,  under  the  count  for  money  paid,  B.  was  only  entitled  to  recoYer     Westropp 
the  amount  actually  paid  by  him  to  A.  t. 

Held  also,  that  the  resolution  of  the  committee  of  the  Stock  Exchange,      Solomon. 
made  after  the  transaction  was  completed,   however  it  might  bind  the 
members  of  that  body,  could  not  affect  A. 

This    was  an  action   of    assumpsit.      The  first  count  of    the 
declaration  stated  that  the  plaintiffs,  before  and  during  all  the 
times  thereinafter  mentioned,  had  carried  on,  and  still  did  carry 
on,   the  trade    or    business    of    sharebrokers,   in    co-partnership 
together;    and   that    thereupon,   and    before   the  commencement 
of  the  suit,  to  wit,  on  the  12th  of  May,  1846,  in  consideration 
that    the    plaintiffs,    as    such    brokers,   at    the    request    of    the 
defendant,  would,  for  certain  reasonable  reward  to  be  therefore 
paid   to  the  plaintiffs   as  brokers  as  aforesaid  by  the  defendant 
in  that  behalf,  sell  for  the  defendant  and  on  his  account,  certain, 
to  wit,  5,000,  scrip  or  certificates  for  shares,  purporting  to  be  scrip 
or  certificates  for  shares  in  a  certain  Company,  to   wit,   ''The 
Buckinghamshire,  Oxford,  and  Bletchley  Junction  Railway  Com- 
pany,"  at  the   best  market  price  to  be   then  obtained   for   the 
same,  the  defendant  then  promised  the  plaintiffs,  as  such  brokers 
as  aforesaid,  that  the  said  scrip  or  certificates   for  shares  were 
genuine  scrip  or  certificates  for  shares  in   that  ^Company,  and       [  *»46  ] 
issued  by  them  the  said  Company :  that  the  plaintiffs,  as  brokers 
as  aforesaid,  confiding  in  the  promise  of  the  defendant,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  received  and  took  from 
the  defendant  the  said  scrip  or  certificates  for  shares,  purporting 
as  aforesaid,  and,  as  brokers  as  aforesaid,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  sold  and  disposed  of  the  same  as 
genuine  scrip  or  certificates  for  shares  in  the  said  Company,  and 
issued  by  the  said  Company,  to  divers  persons,  at  certain  reasonable, 
and  the  best  market  prices  to  be  then  obtained  for  the  same,  for 
and  on  account  of  the  defendant,  to  wit,  the  market  price,  amounting 
in  the  whole  to  4922.  lOs,  6d.,  paid  by  the  said  purchasers  thereof 
to  the  plaintiffs  as  such  brokers,  and  which  last-mentioned  sum  of 
money  the  plaintiffs  thereupon  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  paid  over  to  the  defendant,  being  the  purchase-money 
on  the  sale  of  the  said  scrip  or  certificates  for  shares  so  delivered 
by  the  defendant  to  the  plaintiffs :  yet  that  the  defendant  did  not 
perform  or  regard  his  said  promise,  but  then  deceived  and  defrauded 
the  plaintiffs,  in  this,  to  wit,  that  the  said  scrip  or  certificates  for 
shares  purporting  to  be  such  in  the  said  Company,  were  not,  nor 
were  any  of  them,  genuine  scrip  or  certificates  for  shares  in  the 
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Wjcstbopp    Baid  Company,  and  issued  by  the  said  Bailway  Company ;  but  thai. 

Solomon.     oi\  the  contrary  thereof,  the  same,  and  every  of  them,  were  forged, 
false,  spurious,  and  invalid  scrip  or  certificates  for  shares,  and  of 
no  use,  interest,  or  value  in  the  said  Company,  and  of  no  use, 
interest,  or  value  whatever  to  the  said  purchasers  of  the  same  as 
aforesaid.     The  count  then  proceeded  to  state,  that  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  1st  o! 
May,  1846,  the  said  purchasers  of  the  said  false  scrip  from  the 
plaintiffs,  as  brokers  as  aforesaid,  as  genuine  as  aforesaid,  ascer- 
[  *347  ]       tained,  as  the  fact  was  and  is,  that  *the  said  scrip  or  certificates 
for  shares  delivered  by  the  defendant  to  the  plaintiffs,  as  brokers 
as  aforesaid,  were  and  are  forged,  false,  spurious,  and  invalid  scrip 
or  certificates  for  shares  in  the  said  Company,  and  were  not,  nor 
were  any  one  of  them,  issued  by  the  said  Company,  or  by  their 
authority ;  and  that  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  the  said  purchasers  of  the  same  from  the  plaintiffs,  as 
brokers  as  aforesaid,  called  on  the  plaintiffs,  as  such  brokers  as 
aforesaid,  according  to  the  law  and  usage  in  that  behalf,  to  re-pay 
to  them  the  said  sums  of  money  or  prices  aforesaid,  amounting,  to 
wit,  to  492Z.  lOs.  Gd.,  together  with  certain  large  damages  which 
they  then  claimed  and  demanded  of  and  from  the  plaintiffs,  as  such 
brokers,  and  which  the  said  purchasers  had  incurred  and  lost  by 
reason  of  the  said  premises,  and  together  with  certain  large  damages 
which  they  then  claimed  and  demanded  of  and  from  the  plaintiffs, 
by  reason  of  the  premises  aforesaid,  for  divers  large  sums  and 
moneys  which  they  the  said  purchasers  had  lost  and  would  have 
obtained  and  gained,  on  the  rise  of  the  market  price  and  value  of 
genuine  scrip  or  certificates  for  shares  in  the  said  Company,  issued 
by  them  the  said  Company,  amounting  to  a  large  sum,  to  wit 
1,8002.,  and  which  the  plaintiffs  were  then  forced  and  obliged  to 
pay  to  the  said  purchasers,  by  reason  of  the  said  scrip  or  certificates 
turning  out,  as  the  fact  was  and  is,  false  and  spurious  as  aforesaid, 
according  to  law  and  usage  in  that  behalf :  and  that  the  moneys  so 
paid  by  them  to  the  said  purchasers  were  less  than  were  required 
or  were  necessary  or  sufficient  to  enable  the  said  purchasers,  or  the 
plaintiffs,  to  replace  to  them  the  purchasers  genuine  scrip  or  certifi- 
cates for  shares  in  the  said  Company,  and  issued  by  the  said  Bailway 
Company,  by  purchasing  equal  numbers  respectively  of  genuine 
scrip  or  certificates  for  shares,  at  such  prices  as  it  was  then  possible 
for  them  respectively  to  purchase  the  same. 
[  3i8  ]  The  declaration  also  contained  a  count  for  money  paid,  money 
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had  and  received,  and  interest,  and  a  count  for  money  due  upon    Wfstropp 
an  account  stated.  Solomon. 

The  defendant  pleaded,  first,  to  the  first  count,  iion  assmnpsit; 
secondly,  to  the  same  count,  that  the  said  scrip  or  certificates 
for  shares  were  genuine  scrip  or  certificates  for  shares  in  the 
said  Company,  and  were  issued  by  the  said  Company ;  con- 
cluding also  to  the  country;  thirdly,  as  to  the  causes  of  action 
in  the  second,  third,  and  fourth  counts  mentioned,  so  far  as  they 
related  to  the  said  sum  of  492{.  lOa.  6d.^  parcel,  &c.,  that  the 
plaintiffs  ought  not  further  to  maintain  their  action  in  respect 
thereof,  because  the  defendant  brought  into  Court  4921.  lOa.  6d. 
ready  to  be  paid  to  the  plaintiffs,  and  the  defendant  said  that  the 
plaintiffs  had  not  sustained  damages  to  a  greater  amount  than  the 
said  sum  of  4922. 10s,  6d.  in  respect  of  the  causes  of  action  in  the 
introductory  part  of  that  plea  mentioned;  verification,  &c.;  fourthly, 
as  to  the  residue  of  the  causes  of  action  in  the  second,  third, 
and  fourth  counts  mentioned,  and  not  before  pleaded  to,  non 
assumpsit. 

The  plaintiffs  joined  issue  on  the  first,  second,  and  fourth  pleas  ; 
and,  as  to  the  third,  replied  by  taking  out  of  Court  the  492{.  10s,  6d., 
in  satisfaction  and  discharge  of  the  causes  of  action  in  the  second, 
third,  and  fourth  counts  respectively  mentioned,  so  far  as  they 
related  to  that  sum. 

The  cause  came  on  for  trial  before  Wilde,  Ch.  J.,  at  the  sittings 
in  London  after  Hilary  Term,  1847,  when  a  verdict  was  entered 
for  the  plaintiffs  for  1,800Z.,  subject  to  the  opinion  of  the  Court 
upon  the  following  case: 

The  plaintiffs  are  stock  and  share-brokers,  and  members  of  the 
Stock  Exchange  in  London.  The  defendant  is  a  bill  discounter  in 
London :  he  is  not  a  member  of  the  Stock  Exchange. 

On  the  9th  of  March,  1846,  a  person  applied  to  the  ^defendant,  [  *^^9  ] 
requesting  him  to  make  an  advance  of  money  by  way  of  loan,  upon 
the  security  of  certain  instruments  purporting  to  be  certificates  of 
certain  shares  issued  by  the  Buckinghamshire,  Oxford,  and  Bletchley 
Junction  Railway  Company,  and  which  were  in  the  form  set  out  at 
the  end  of  the  case,  each  certificate  purporting  to  relate  to  fifty  shares. 
On  the  10th  of  March,  1846,  the  defendant  took  one  of  the  instru- 
ments so  offered  as  the  security  for  the  advance,  to  the  plaintiffs' 
office,  and  inquired  of  Melhado,  one  of  the  plaintiffs,  if  the  instru- 
ment was  good.  Mr.  Melhado  said  it  was  good,  but  to  satisfy  the 
defendant  he  would  go  into  the  market,  and  inquire  if  it  was  good. 
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Westropp     He  did  bo,  and  returned  and  said  ** it  is  good — it  is  all  right; "  or, 
SoLoiiov.     AS  ^^6  witness  believed  the  words  were,  ''  it  is  all  right." 

The  defendant,  after  receiving  this  information,  on  the  same  day, 
made  the  required  advance  upon  the  security  of  the  said  certificates, 
being  the  same  as  those  sold  by  the  plaintiffs  for  the  defendant,  as 
hereinafter  mentioned. 

On  the  27th  of  March,  1846,  the  defendant  employed  the  plaintifEs 
to  sell  for  him  the  ten  certificates  upon  which  the  defendant  had 
made  the  advance  of  money  under  the  circumstances  before  men- 
tioned ;  and  the  defendant  delivered  the  certificates  to  the  plaintif 
for  that  purpose. 

The  plaintiffs  sold  the  ten  certificates  according  to  the  defendant's 
orders,  and  paid  him  the  balance  of  the  proceeds  of  the  sales,  after 
deducting  the  commission  payable  in  respect  of  the  sale. 

The  gross  proceeds  were    -        -        -        -    £487  10    0 
Commission  deducted         -        -        -        -         15  12    6 


Net  proceeds,  paid  by  plaintiffs  to  defendant    £471  17    6 

[  350  ]  A  part  of  the  certificates,  that  is  to  say,  four  certificates,  were 

sold  by  the  plaintiffs  to  Grisewood  &  Co.,  three  to  John  Jones, 
and  one  to  J.  Starling,  who  were  all  members  of  the  Stock  Exchange ; 
and  the  sales  were  made  to  them  in  the  Stock  Exchange.  Other 
part  of  the  said  certificates,  that  is  to  say,  two,  were  sold  to  a  person 
of  the  name  of  Miles,  who  was  not  a  member  of  the  Stock  Exchange; 
and  the  sale  was  not  made  to  him  in  the  Stock  Exchange. 

After  the  sales,  suspicion  arose  in  the  share-market,  that  forged 
certificates  purporting  to  refer  to  shares  issued  by  the  before-men- 
tioned Company,  were  in  circulation;  and  that  suspicion  was  followed 
by  an  exhibition  at  the  office  of  the  Company  of  numerous  certifi- 
cates :  and  the  ten  certificates  sold  by  the  plaintiffs  as  above  stated, 
among  many  others,  were  found  to  be  forgeries. 

In  consequence  of  the  discovery  of  the  forgeries,  a  committee  was 
appointed  by  the  subscribers  of  the  Stock  Exchange,  to  deliberate 
and  determine  what  was  proper  to  be  done  among  the  parties  who 
had  had  transactions  and  dealings  in  that  establishment,  relating 
to  such  forged  certificates:  and  that  committee  adopted  and 
published  the  following  resolution  upon  the  subject: 

*'  That  the  holders  of  shares  of  the  Buckinghamshire  Bailway 
Company,  which  have  been  declared  by  the  Company  to  be  spurioas, 
shall  have  the  right  to  demand  of  the  sellers  thereof  genuine  shares 
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in  exchange,  or,  until  such  can  be  procured,  to  pay  for  the  same  at  Wbstbopp 
the  rate  of  2Z.  12^.  per  share  (10s.  premium) ;  such  amount  to  be  soLOMoy. 
retained  until  genuine  shares  are  delivered." 

By  the  regulations  and  practice  of  the  Stock  Exchange,  all  brokers, 
although  they  may,  in  fact,  be  dealing  for  others  as  principals, 
are  deemed  to  be  principals,  and  liable  as  such ;  and  are  required  to 
meet  the  responsibilities  they  so  incur,  under  pain  of  expulsion. 

The  rules  and  regulations  of  the  Stock  Exchange  profess  to  apply       [  361  ] 
only  to  members  of  the  establishment,  and  to  transactions  taking 
place  within  such  establishment. 

A  copy  of  the  rules  and  regulations  accompanies  this  case,  and 
is  signed  by  the  respective  attorneys  ;  and  they  may  be  referred  to 
by  either  side,  in  the  argument,  so  far  as  the  Court  shall  be  of 
opinion  that  either  party  is  entitled  by  law  to  use  them  against  the 
other,  but  no  further,  their  being  produced  to  the  Court  by  consent, 
not  to  be  deemed  to  import  a  consent  or  admission  entitling  either 
party  to  use  or  refer  to  them,  except  so  far  as  by  law  they  may. 

After  the  discovery  of  the  forgeries,  the  plaintiffs  were  called 
upon  by  the  respective  purchasers,  to  refund  the  purchase-money, 
or  to  indemnify  them  from  loss :  whereupon  the  plaintiffs  called 
upon  the  defendant,  as  their  principal,  for  instructions  and 
indemnity ;  and  the  following  correspondence  took  place  between 
them : 

"  London,  9th  May,  1846. 

**Lbon  Solomon,  Esq.,  Jermyn  St. 

**  Dear  Sir, — In  addition  to  our  personal  communications  with 
you  upon  the  subject,  we  deem  it  necessary  to  inform  you  that 
500  scrip  shares  in  the  Buckinghamshire  Bailway  Company,  which 
you  delivered  to  us  for  sale  on  the  27th  of  March,  numbered  as  at 
foot,  and  which  we  passed  into  the  market,  have  been  found  to  be 
spurious  documents,  not  issued  from  the  office  of  the  Company ; 
and  that  they  will  be  brought  back  to  us  with  a  claim  from  the 
purchasers  for  authentic  scrip  certificates,  which  we  shall  imme- 
diately be  compelled  to  meet  on  your  account,  by  the  delivery  of 
good  and  undoubted  documents.  We  would  strongly  urge  you, 
therefore,  at  once  to  give  us  authority  to  purchase  on  your  account 
the  number  of  proper  shares,  while  the  *price  of  them  continues  [  *8'»2  ] 
low ;  as,  otherwise,  we  may  be  forced  to  do  so  at  a  high  price,  the 
whole  loss  of  which  falls  upon  yourself,  as,  of  course,  we  look 
to  you,  from  whom  we  received  the  spurious  documents,  to  bear 
UB  harmless  in  the  transaction.    We  earnestly  recommend  your 
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Wj£8tropp    immediate  attention  to  this  matter,  as  the  premium  of  Backing- 
SoLOMOK.     hamshire  shares  is  hourly  on  the  increase.    Yours  faithfuliy, 

(Signed)     '*  Wbstropp,  Pbinsep,  and  Mblhado." 

"  No.  22,951  @  28,000  ....  50. 

40,401  @  40,450  -         ...  50. 

22,901  @  22,950  -         -         -         -  50. 

40,101  @  40,150  ....  60. 

22,851  @  22,900  ....  60. 

40,051  @  40,100  ....  60. 

22,601  @  22,650  -        -        -        -  60. 

40,701  @  40,750  -        -        -        -  50. 

40,501  @  40,550  -        -        -        -  60. 

22,551  @  22,600  ....  60." 

No  answer  was  sent  to  that  letter:  and,  on  the  11th  of  May, 
1846,  the  plaintiffs  delivered  to  the  defendant  the  following  letter: 

"  75,  Old  Bboad  St.,  11  May,  1846. 

**  Leon  Solomon,  Esq.,  66,  Jermyn  St. 

**  Dear  Sir, — ^With  reference  to  our  letter  of  Saturday's  date,  we 
have  now  to  inform  you  that  we  have  been  called  upon  by  the 
parties  who  received  your  Buckinghamshire  scrip  from  us,  to 
deliver  to  them  good  and  authentic  scrip  in  lieu  of  those  which 
have  been  proved  at  the  office  of  the  Company  to  be  spurious.  We 
have,  therefore,  to  inform  you  that  it  has  become  absolately 
necessary  for  you  to  authorise  us  to-morrow  to  purchase  such 
shares  on  your  account,  to  enable  us  to  deliver  them.  And  we 
request  you  will  put  us  in  funds  for  the  purpose,  as,  by  the  rules  of 
[  *35S  ]  our  market,  we  shall  ^not  be  able  to  put  off  the  claim.  We  most 
particularly  request  that  you  will  favour  us  with  your  answer  before 
twelve  o'clock,  in  fact,  the  earlier  the  better,  as  it  is  possible  the 
market  may  be  more  unfavourable  for  your  interests  than  at  present 
They  were  done  to-day  at  J  premium.    Yours  faithfully, 

(Signed)     "  Wbstbopp,  Prinsbp,  and  Melhado.** 

The  defendant  refused  to  give  any  instructions  or  indemnity; 
and  the  plaintiffs  afterwards,  yielding  to  the  demands  made  upon 
them  by  the  respective  purchasers  of  such  forged  certificates,  paid 
certain  sums  of  money  by  way  of  damage  or  compensation  to  such 
respective  purchasers,  such  payments  being  calculated  and  adjusted 
upon  the  principle  laid  down  in  the  resolution  of  the  Stock 
Exchange  committee ;  and  which  payments  amounted  in  the  whole 
to  the  sum^of  l,dOOi.,  that  is  to  say, 
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To  Grisewood  &  Co.,  who  were,  as  ..before 
stated,  members  of  the  Stock  Exchange, 
and  in  respect  of  sales  made  to  them  in      £     s.   d, 
the  Stock  Exchange  -        -        -        -     520    0    0 

To  Mr.  John  Jones,  like  member  of  the  Stock 
Exchange 260    0    0 

To  J.  Starling,  do.  -    260    0    0 

To  Mr.  Miles,  the  sum  of     -        -        -        -    260    0    0 

It  is  to  be  taken  as  an  undoubted  fact,  that  both  the  plaintiffs 
and  the  defendant  acted  throughout,  up  to  the  time  of  the  forgeries 
being  discovered  by  inquiry  at  the  office  of  the  Company  long  after 
the  sales,  in  the  belief  that  the  certificates  referred  to,  were  genuine 
available  certificates,  duly  issued  by  the  Company  mentioned 
therein. 

The  forgeries  were  so  well  executed  as  to  excite  no  suspicion,  and 
passed  currently  in  the  market  with  genuine  scrip. 

The  defendant  has  paid  into  Court  the  sum  of  4922.  10^.  6d. 

The  instruments  referred  to  were  in  the  form  following;  and 
each  purported  to  apply  to  fifty  shares : 

"1845.  ''Buckinghamshire  Railway, 

"  Scrip.  "  (and  Oxford  and  Bletchley  Junction.) 

"  Provisionally  registered. 
"  Capital  2,250,000!.,  in  shares  of  201.  each. 
'*  Deposit,  2L  28.  per  share. 
''  No.  22,601  to  22,650.    The  holder  of  this  voucher  is  entitled  to 
**  Fifty  Shares 
in  the  above  undertaking,  he  having  signed  the  subscribers'  agree- 
ment and  Parliamentary  contract,  paid  the  deposit  as  above,  and 
agreed  to  pay  all  calls  in  respect  of  the  said  shares. 

"  By  order  of  the  provisional  committee 
of  management, 

"  W.  Harding,  Secretary." 

The  prices  of  genuine  scrip  on  the  27th  of  March,  1846,  and 
thence  up  to  the  16th  of  May  following,  were  as  follows :  20/.  per 
share,  21.  28.  paid : 

'*  March  27.  1/.  to  1/.  58.  discount. 

**  28.  12.  to  lis.  6d.  discount,  and  so  continued  to  the 
Ist  of  April. 
**  April  1.   1/.  28.  6d.  to  168.  discount. 


Wbstropp 

r. 
Solomon. 


[854] 
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Wbstbopp         "  From  April  1  to  April  24  the  price  fluctuated  from  If.  5«.  to 
SoLoiioK.  15«.  discount. 

''From  April  24    to  April   28  nothing  appears  to  have  been 
done  in  them. 
''  April  28.  Prices  quoted  at  from  12s.  6d.  to  15«.  discoant 
[  356  ]  "  April  29.  Prices  quoted  at  from  12s.  6^.  to  5$.  discoant. 

*'  80.  At  par. 

"  81.  At  par.     Is.  to  5^.  discount. 
**  May  2.  At  par,  to  2s.  6d.  discount. 
"4.  At  par,  to  6s.  premium. 
"  May  4  to  8.  Prices  fluctuated  between  par  and  7s.  6d.  premium. 
**  8.  From  12.  2s.  6d.  to  10s.  premium. 
"  9.  From  11.  to  12s.  6d.  premium. 
"  11.  From  lis.  6d.  to  10«.  premium. 
"  12.  At  10*.  premium. 
'*  May  13.  From  10s.  to  Bs.  premium. 
''  14,  15.  At  10s.  premium. 

"  16.  From   58.    to    10*.  premium  :    and    they  went 
gradually  down  to  discount." 
The  Gourt  is  to  adopt  such  inferences  of  fact  from  the  statements 
in  the  case,  as  it  may  think  a  jury  ought   or  might  properlj 
have  drawn. 

The  question  for  the  opinion  of  the  Gourt  is,  whether  the  plaintiffe 
are  entitled  to  recover  against  the  defendant  any,  and,  if  any,  \?bat, 
sum  of  money  exceeding  the  amount  paid  into  Gourt.  If  the 
Court  shall  be  of  opinion  that  the  plaintiffs  are  entitled  to  recover, 
then  a  verdict  is  to  be  entered  for  the  plaintiffs  for  such  sum,  on 
such  counts,  and  on  such  issues,  as  the  Gourt  shall  direct.  If  the 
Gourt  shall  think  the  plaintiffs  are  not  entitled  to  recover  any  earn 
beyond  the  amount  paid  into  Gourt,  then  a  nonsuit  to  be  entered. 

Hoggins,  for  the  plaintiffs  (i) : 

Under  the  circumstances  stated  in  this  case,  the  plaintiffs  are 

(1)  The  points  marked  for  argument  from  the  defendant  the  proceeds  of 

on  the  part  of  the  plaintiffs,  were,  such  sale,   which  they  paid  to  him 

'*  That,  having  sold  for  the  defendant,  (492/.  10«.  6c2.)>  with  interest  thereon 

at  his  request,  and  as  his  brokers,  the  from  the  time  of  such  payment,  ao«^ 

scrip  or  certificates  for  shai-es  purport-  also  damages  amounting  to  1,30(V.. 

ing  to  be  scrip  or  certificates  for  shares  which  the  plaintiffs  had  been  forced  to 

in  the  Buckinghamshiie,  Oxford,  and  pay,  and  had  paid,  to  the  porcba^-'^ 

Bletchley   Junction    Railway,    which  of  the  said  scrip  or  certificates  from  tb« 

turned  out  to  be  forgeries,  and  of  no  plaintiffs,  as  brokers  for  the  defendant, 
value,  they  were  entitled  to  recover 
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entitled  to  *call  upon  the  defendant  for  a  full  indemnity.    The     wbstropp 
case,  in  effect,  resolves  itself  into  one  of  principal  and  agent.     [He     soloiion. 
cited  Story  on  Agency,  8rd  edition,  p.  436.]    In  Brittain  v.  Lloi/d  (i),       [  '356  ] 
it  was  held  that  an  action  is  maintainable  in  every  case  in  which        [  ^^^  1 
the  plaintiff  has  paid  money  to  a  third  party,  at  the  request,  ^express       [  *358  ] 
or  implied,  of  the  defendant,  with  an  undertaking,  express  or 
implied,  to  repay  it.      The  rule  which  prevents  contribution  or 
indemnity  as  between  tortfeasors,  applies  only  where  the  act  is  of 
an  obviously  illegal  character:   Beits  v.  Gibbina  (2).     Here,  the 
plaintiffs  were  compelled,  by  the  rules  and  regulations  applicable  to 
persons  in  their  position,   to  refund   the  money  to  those  who 
purchased  the  scrip  of  them;   and  there  are  several  authorities 
which  show,  that,  under  these  circumstances,  they  are  entitled  to 
call  upon  their  principal   for  an  indemnity,   even    though   the 
principal  be  ignorant  of  the  existence  of  the  rules  which  bind  the 
agent :  Sutton  v.  Tatham  (3) ;  Bayliffe  v.  Butterworth  (4) ;  Bayley  v. 
WUkins  (6).    [He  cited  passages  from  the  judgments  in  the  last- 
named  cases.]     Young  v.  Cole  («)  is  precisely  in  point ;     ♦     *     *  f  869  J 

(Maule,  J. :  There,  the  money  had  been  paid  under  a  mistake.)         [  ^^^  ] 

That  is  precisely  the  case  here.  And  there  is  no  substantial  dis- 
tinction between  the  money  paid  as  the  value  of  the  scrip,  and  the 
money  paid  as  damages  for  the  losses  sustained  by  the  sub- 
purchasers. In  Lamert  v.  Heath  (7),  the  defendant,  a  share-broker, 
bought  for  the  plaintiff  scrip  certificates,  which  were  sold  in  the 
share-market  at  a  premium,  as  "  Kentish  Coast  Bailway  scrip," 
and  were  signed  by  the  secretary  of  the  Bailway  Company :  the 
genuineness  of  this  scrip  was  afterwards  denied  by  the  directors, 
who  alleged  that  it  was  issued  by  the  secretary  without  authority  : 
in  an  action  to  recover  back  from  the  defendant  the  price  paid  to 
him  by  the  plaintiff  for  this  scrip,  and  for  his  commission,  on  the 
ground  of  the  scrip  not  being  genuine, — it  was  held  that  the  proper 
question  for  the  jury,  was,  whether  what  the  defendant  intended  to 
buy  was  that  which  was  sold  in  the  market  as  '*  Kentish  Coast 
Railway  scrip."  So,  here,  the  question  is,  was  the  scrip  sold 
genuine  scrip  of  the  Buckinghamshire,  Oxford,  and  Bletchley 
Junction  Bailway  Company? 

(1)  69  R.  R  816(14  M.  &  W.  762).  (4)  74  R.  R.  702  (1  Ex.  425). 

(2)  41  R.  R.  381  (2  Ad.  tS:  El.  57 ;  (5)  78  R.  R.  849  (7  C.  B.  886). 

4  Nev.  4  M.  64).  (6)  43  R.  R.  783  (3  Ring.  N.  C.  724). 

(3)  50  R.  R.  312  (10  Ad.  &  El.  27  ;  (7)  71  R.  R.  738 (15M.  & W.  486). 
2  P.  &  D.  308). 
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WBBTBopr        (Mauls,  J. :  That  case  is  totally  beside  the  present.    The  order 
SoLOMOK.      there  was,  *to  buy  Kentish  Coast  Railway  shares,  generally :  here, 
[  *S6i  ]       the  order  was,  to  sell  the  particular  certificates,  the  party  having 
the  identical  pieces  of  paper  then  in  his  hands.) 

It  is  submitted  that  the  plaintiffs  are  entitled  to  recover,  as  well 
upon  the  special  count  as  upon  the  count  for  money  paid,  upon  the 
principle  of  indemnity.  It  may  be  urged,  on  the  other  side,  that 
the  plaintiffs,  upon  the  facts  stated  in  the  case,  warranted  to  the 
defendant  that  the  scrip  was  genuine,  and  so  induced  him  to 
advance  money  upon  it.  The  inquiry,  however,  stated  in  the  case, 
must  be  taken  to  have  referred  to  the  character  and  market  valae 
of  the  line,  and  not  to  the  genuineness  of  the  documents.  The 
broker  would  have  no  peculiar  means  of  knowledge  on  that  subject. 

(Maulb,  J. :  I  should  have  thought  that  the  proper  way  of  ascer- 
taining whether  the  scrip  was  genuine  or  not,  was,  to  inquire  at  the 
office  of  the  Company.) 

The  proper  measure  of  damages  will  be,  the  market  value  of  the 
shares  at  the  time  of  the  breach  of  contract :  Shaw  v.  Holland  (i) ; 
Tempest  v.  Kilner  (2).  The  contract  was  broken  on  the  11th  of  May. 
1846,  when  the  defendant  refused  to  supply  genuine  scrip.  At  that 
date,  the  shares  were  at  lOa.  premium,  which  the  plaintiffs  have 
been  compelled  to  pay :  and  to  that  extent  they  are  clearly  entitled 
to  call  upon  the  defendant  for  an  indemnity. 

Cowling,  for  the  defendant  (8) : 
The  defendant  having  repaid  the  plaintiffs  the  amount  he  received 
[  •362  ]  for  the  certificates  *in  question,  and  interest,  is  liable  no  further: 
and  consequently  the  plaintiffs  must  be  nonsuited.  It  is  a  fallacy 
to  treat  this  as  a  case  of  principal  and  agent.  Suppose  the  defen- 
dant had  himself  sold  the  scrip  to  the  several  purchasers,  apart 
from  the  rules  of  the  Stock  Exchange,  what  liability  would  he  have 
incurred  ?    Clearly  none,  beyond  the  liability  to  refund  the  sum  he 

(1)  71  B.  E.  596  (15  M.  &  W.  136).  the  rules  of  the  Stock  Exchange,  or  st 

(2)  71  R.  R.  337  (3  G.  B.  253).  least  those  relied  on  by  the  plaintiffs. 
(3  J  The  points  marked  for  argument      were  not  admissible  against  him,  and 

on  the  part  of  the  defendant,  were,  because  the  breach  of  promise  oocurnd 
*'That,  as  to  the  first  count,  he  was  at  the  time  of  the  sales  by  the  plain- 
entitled  to  the  verdict,  there  being  no  tififs :  and,  as  to  the  last  issue,  that  tb*" 
proof  of  the  agreement  declared  on,  verdict  should  be  for  the  defendant, 
and  particularly  of  the  alleged  promise :  the  plaintiffs  haviag  been  paid  all  tbe 
that,  if  not,  the  verdict  should  be  defendant  received  from  them.'' 
reduced  to  nominal  damages,  because 
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had  received.  This  is  not  a  sale  of  shares  generally,  or  of  shares  Wistropp 
to  be  delivered  at  a  future  time :  it  is  a  sale  of  a  specific  article,  Solomon. 
which  both  parties  at  the  time  conceived  to  be  genuine  scrip.  It 
turned  out  that  they  were  forged.  The  sale  took  place  under  a 
mistake :  the  result  is,  that  the  vendees  have  to  return  the  shares, 
and  the  vendor  the  money.  This  is  very  like  the  well-known  case 
of  Jones  v.  Ryde  (i),  where  it  was  held,  that  a  person  who  discounts 
a  forged  navy-bill,  or  who  receives  forged  bank-notes  in  payment, 
from  another,  who  passes  them  without  knowledge  of  the  forgery, 
may  recover  back  the  money,  as  money  had  and  received  to  his  use 
upon  failure  of  the  consideration.  *  *  The  law  is  in  all  cases  [  ^63  ] 
reluctant  to  raise  implied  promises:  Com.  Dig.  Covenant  (A.  2). 
When  a  man  sells  a  horse,  no  warranty  is  implied,  even  that  it  is 
his  own  horse,  unless  he  so  represents  it  at  the  time.  This  ques- 
tion was  recently  very  much  discussed  in  the  Court  of  Exchequer, 
in  Morley  v.  Attenborough{2),  where  it  was  held  that  there  was  no 
implied  warranty  of  title,  in  the  contract  of  sale  of  a  personal 
chattel ;  and  that,  in  the  absence  of  fraud,  a  vendor  is  not  liable 
for  a  defect  of  title,  unless  there  be  an  express  warranty,  or  an 
equivalent  to  it,  by  declaration  or  conduct.  Here,  the  sale  was  a 
Bale  of  the  specific  documents,  which  were  handed  to  the  plaintiffs 
at  the  time. 

(Maule,  J. :  A  sale  of  ten  scrip  or  certificates,  at  large,  would 
import  a  contract  to  deliver  genuine  scrip.) 

Exactly  so.  In  Kent's  Commentaries  (s),  it  is  said  :  ''  If  the  subject- 
matter  of  sale  be  in  existence,  and  only  constructively  in  the 
possession  of  the  seller,  as,  by  being  in  the  possession  of  his  agent 
or  carrier  abroad,  it  is  nevertheless  a  sale,  though  a  conditional  or 
imperfect  one,  depending  on  the  future  actual  delivery  (4).  But,  if 
the  article  intended  to  be  sold  has  no  existence,  there  can  be  no 
contract  of  sale.  Thus,  if  A.  sells  his  horse  to  B.,  and  it  turns  out 
that  '''the  horse  was  dead  at  the  time,  though  the  fact  was  unknown  [  *364  ] 
to  the  parties,  the  contract  is  necessarily  void.  So,  if  A.,  at  New 
York,  sells  to  B.  his  house  and  lot  in  Albany,  and  the  house  should 
happen  to  have  been  destroyed  by  fire  at  the  time,  and  the  parties 
are  equally  ignorant  of  the  fact,  the  foundation  of  the  contract  fails, 

(1)  15  H.  B.  561  (5  Taunt.  488 ;  1          (4)  Citing  Boyd  v.  Hiffkin,  11  R.  R 
Marsh.  157).  721  (2  Camp.  326);    Withm  v.  Ly$8, 

(2)  77  R.  B.  709  (3  Ex.  600).  16  B.  B.  781  (4  Camp.  237). 

(3)  Vol.  n.  p.  466. 
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Wbstropp  provided  the  house,  and  not  the  ground  on  which  it  stood,  was  the 
Solomon,  essential  inducement  to  the  purchase  "  (i).  If  that  be  so,  where  the 
party  himself  is  the  seller,  how  does  the  case  differ,  because  the 
sale  is  effected  through  a  broker  ?  It  cannot  be  inferred  that  the 
defendant  gave  the  brokers  any  authority  to  warrant  the  ahar^ 
genuine.  Then,  do  the  rules  and  regulations  of  the  Stock  Exchange 
uqtpose  upon  the  principal  a  liability  he  would  not  otherwise  have 
incurred  ?  The  only  rule  set  out  in  the  case,  is  one  which  decUres 
that  brokers  are  liable  inter  se  as  principals.  That  merely  places 
the  plaintiffs  in  the  same  position  as  the  defendant  woold  have  been 
in  if  he  had  sold  the  shares  himself. 

(Mauls,  J. :  It  may  be  that  the  rules  of  the  Stock  Exchange  apply 
to  sales  at  large,  and  not  to  sales  of  specific  shares.  In  that  case, 
it  may  be  a  wise  and  just  regulation.  I  cannot  help  thinking  that 
it  is  the  common  course  to  sell  in  that  general  way.) 

No  rule  is  pointed  out  that  at  all  affects  this  case :  indeed,  iihe 
circumstance  of  a  committee  of  inquiry  having  been  appointed, 
shows  that  there  was  no  existing  rule  applicable  to  it. 

(Mauls,  J. :  The  decision  of  the  committee  was  after  the  date  of 
the  contract.  How  could  the  defendant  be  bound  by  any  resolation 
come  to  under  such  circumstances  ? 

Hoggins  :  Every  person  who  becomes  a  member  of  the  Stock 
Exchange  signs  an  undertaking  to  be  bound  by  any  rules  thereafter 
[  •366  ]       ♦to  be  made. 

Maule,  J. :  That  does  not  show  that  he  is  to  be  bound  by  the 
decision  of  a  committee  to  be  appointed  to  investigate  and  decide 
on  a  particular  case.) 

It  may  be  conceded,  according  to  the  authority  of  Sutton  v.  Tatkam, 
Bayliffe  v.  BiUterwoi'th,  and  Bayley  v.  Wilkins,  that,  if  there  be  anr 
rule  of  the  Stock  Exchange  which  pledges  the  broker  to  the  genaioe- 
ness  of  scrip  sold  by  him,  the  principal  is  bound  thereby.  But  ^ 
case  is  distinguishable.  And,  assuming  that  the  rules  do  applj 
here,  they  can  only  apply  to  such  of  the  dealings  as  took  place  od 
the  Stock  Exchange. 

(1)  Citing  Pothier  Contr.  de  Vente,  Com.  on  Equity  Jurisprudence,  la"- 
w.  4  ;  Hitchcock  v.  Ouldings,  18  R.  B.  AHm  v.  Hammond,  11  Petere.  V.  ^' 
Tib  (4  Price,  135  ;  DanieU,  1) ;  Story's      Bep.  63. 
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As  to  the  first  count,  there  is  no  such  contract  as  therein  alleged.  Wrstbopp 
The  plaintiffs  are  merely  stated  to  be  share-brokers ;  nothing  is  said  solovok. 
about  the  Stock  Exchange,  or  its  rules.  The  consideration  is,  that 
the  plaintiffs  will  sell  for  the  defendant  certain  scrip  or  certificates 
for  shares,  purporting  to  be  scrip  or  certificates  for  shares  in  a 
certain  Company,  not,  that  they  will  sell  them  as  genuine  scrip : 
and,  if  any  promise  that  the  scrip  was  genuine  could  be  implied,  it 
could  only  be  implied  from  the  authority  to  sell  it  as  genuine. 

(Maule,  J. :  The  declaration  would  not  be  bad  on  that  account : 
the  contract  is  executory.) 

A  promise  to  indemnify  is  all  that  the  law  will  imply,  as  between 
principal  and  agent:  and  that  is  not  the  promise  here  alleged. 
And,  as  to  the  second  count,  the  defendant  clearly  incurs  no  liability 
beyond  the  amount  he  has  paid  into  Court. 

At  all  events,  the  damages  can  only  be  nominal.  The  question 
is,  at  what  time  the  plaintiffs  incurred  a  liability  to  their  vendees. 
If  there  was  any  implied  warranty,  the  breach  of  it  took  place  at 
the  very  moment  of  the  sale,  and  not  at  the  time  the  discovery  was 
made  that  the  scrip  was  forged:  Howell  v.  Young  (i).  Shaw  *v.  [•366] 
Holland  and  Tempest  v.  Kilner  are  distinguishable:  in  both,  the 
shares  were  to  be  delivered  on  a  future  day.  In  Brittain  v.  Lloyd, 
the  authority  of  which  is  not  disputed,  the  money  was  paid  by  the 
auctioneer  at  least  under  the  implied  authority  of  his  employer. 
In  Betts  V.  Gibbins,  there  was  an  express  authority.  Young  v.  Cole 
is  a  distinct  authority  to  show  that  the  money  paid  into  Court  in 
this  case,  is  all  that  the  plaintiffs  could  under  any  circumstances  be 
entitled  to  recover. 

Hoggins,  in  reply : 

Sutton  v.  Tatham  shows  that  the  plaintiffs  are  entitled  to  a  full 
and  complete  indemnity. 

(Maule,  J. :  There,  the  employment  was  to  sell  shares,  generally, 
to  be  delivered  at  a  future  day :  it  was  a  mere  speculation  on  the 
price.) 

The  case  finds,  that,  by  the  regulations  of  the  Stock  Exchange,  all 
members  dealing  as  brokers  are  liable  as  principals.  All  are  bound 
to  obey  the  rules,  under  pain  of  expulsion.    The  determination  of 

(1)  29  E.  B.  237  (5  B.  ft  0.  259 ;  8  DowL  &  By.  14). 
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WiSTBOPP  the  committee  to  whom  the  question  as  to  this  particular  scrip  was 
Solomon,  referred,  though,  perhaps,  not  legally  binding,  was  a  finding  as  to 
what  was  right  and  just  between  the  parties.  The  contract  here  is 
one  of  indemnity :  no  breach,  therefore,  could  arise  until  the 
plaintiffs  were  called  upon  to  pay  the  damages  sustained  by  their 
vendees,  and  the  defendant  refused  to  repay  them  ;  and  that  state 
of  things  arose  on  the  11th  of  May.  In  Morleyy.  Attenborough,\he 
defendant  sold  the  specific  chattel :  there  was  no  warranty  of  title. 
In  Jones  v.  Ryde  and  Bnice  v.  Bruce,  the  plaintiffs  had  sustained 
no  damage  beyond  that  which  they  sought  to  recover :  those  cases, 
therefore,  are  materially  distinguishable  from  the  present.  AH  the 
authorities  as  to  implied  warranty,  will  be  found  collected  in  the  two 
f  *E67  ]  cases  of  Morley  v.  Attenborough  and  Bumhy  v.  BoUett  (i).  In  *both 
of  them  the  ground  of  action  failed,  because  there  was  neither 
warranty,  express  or  implied,  nor  fraud. 

Maulb,  J.  (2) : 

This  is  an  action  of  assumpsit :  the  declaration  consists  of  a 
special  count,  and  the  common  counts  for  money  paid,  &c.  The 
special  count  in  substance  states,  that  the  plaintiffs  were  share- 
brokers  ;  that,  in  consideration  that  they  would,  as  such  brokers, 
sell  for  and  on  account  of  the  defendant  certain  scrip  or  certificates 
for  shares  in  a  Company  called  the  Buckinghamshire,  Oxford,  and 
Bletchley  Junction  Railway  Company,  at  the  best  market  price  of 
the  day,  the  defendant  promised  them  that  the  said  scrip  or 
certificates  for  shares  were  genuine  scrip  or  certificates  for  shares 
in  that  Company,  and  issued  by  the  Company  ;  that  the  plaintiffs, 
confiding  in  that  promise,  sold  the  scrip  as  genuine,  and  paid  the 
proceeds  over  to  the  defendant :  it  then  alleges  for  breach,  that  the 
scrip  was  not  genuine,  but  forged  and  spurious,  and  that  the 
plaintiffs,  as  such  brokers,  were  called  upon  by  the  purchasers 
thereof,  according  to  the  law  and  usage  in  that  behalf,  to.  repaj 
them  the  money  they  paid  for  the  same,  and  also  certain  damages 
for  the  loss  of  profit  on  the  re-sale  of  the  scrip.  It  appears  that 
there  was  in  the  market  certain  scrip  which  purported  to  be  scrip 
or  certificates  for  shares  in  the  Buckinghamshire,  Oxford,  and 
Bletchley  Junction  Railway  Company;  that  some  of  these  docu- 
ments were  in  the  possession  of  the  defendant,  who  had  been  asked 
to  advance  money  upon  them ;    that  the  defendant  took  one  of 

(1)  73  B.  B.  667  (16  M.  &  W.  644).  were  sitting  on  criminal  appeals,  aaii 

(2)  Wilde,  Ch.  J,,  and  CressweU,  J.,      Talfouid,  J.,  was  at  Nisi  Prius. 
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these  certificates  to  the  plaintiffs'  office,  and  inquired  if  it  was    Wbstropp 
good ;  that  one  of  the  plaintiffs  said  it  was  good,  but,  to  satisfy  the     solomon. 
defendant,  he  would  go  into  the  market  and  inquire ;  "^and  that  he      [  *368  ] 
did  so,  and  returned  and  said  that  it  was  **  good  "  or  *'  all  right." 
Now,  there  may  be  something  equivocal  in  these  expressions :   it 
may  be  doubtful  whether  the  plaintiff  was  desired  to  ask  whether 
the  scrip  was  genuine  scrip  such  as  it  purported  to  be,  or  whether 
it  was  worth  the  sum,  or  more  than  the  sum,  paid  upon  it.    But, 
whatever  was  meant,  I  do  not  think  that  material :   for,  I  do  not 
think  our  decision  of  the  case  ought  to  be  at  all  influenced  by  what 
took  place  on  that  occasion.    Both  parties  were  innocent  of  any 
intention  to  deceive  or  mislead.    The  mere  expression  of  an  opinion, 
bond  fide  given   at  the  defendant's  request,   certainly   does  not 
amount  to  a  warranty  of  the  genuineness  of  the  scrip,  or  impose 
any  liability  upon  the  person  giving  it.     After  having  received  this 
information,  the  defendant  advanced  money  upon  the  scrip.    Then 
comes  the  important  part  of  the  case.     On  the  27th  of  March, 
1846,  the  defendant  employed  the  plaintiffs  to  sell  for  him  the  ten 
certificates  upon  which  the  defendant  had  made  the  advance  of 
money  under  the  circumstances  before  mentioned,  and  delivered 
them  the  scrip  for  that  purpose.     The  case  states  that  the  plaintiffs 
sold  the  ten  certificates,  according  to  the  defendant's  orders,  and 
paid  him  the  balance  of  the  proceeds,  after  deducting  their  com- 
mission.    That  is  all  that  is  said  about  the  plaintiffs'  employment, 
and  the  plaintiffs'  performance  of  their  duty  in  respect  of  that 
employment.    The  case  then  proceeds  to  state  the  sale  of  eight  of 
the   certificates   by  the  plaintiffs   upon  the   Stock  Exchange   to 
members  of  the  Stock  Exchange,  and  the  sale  of  the  other  two  off 
the  Stock  Exchange  to  a  party  who  was  not  a  member.    It  then 
states  that  suspicion  arose  in  the  market  that  forged  certificates  for 
shares  purporting  to  be  shares  in  this  Company,  were  in  circulation; 
that,  upon  inspection,  the  certificates  so  sold  by  the  plaintiffs  for 
the  defendant,  were  found  to  *be  forgeries ;  that  a  committee  was       [  •869  j 
appointed  by  the  subscribers  of  the  Stock  Exchange,  to  determine 
what  ought  to  be  done  between  members  who  had  had  dealings  in 
the  forged  scrip ;    and  that  the  committee  came  to  the  following 
resolution,  ''that  the  holders  of  shares  of  the  Buckinghamshire 
Railway  Company,  which  have  been  declared  by  the  Company  to 
be  spurious,  shall  have  the  right  to  demand  of  the  sellers  tliereof 
genuine  shares  in  exchange,  or,  until  such  can  be  procured,  to  pay 
for  the  same  at  the  rate  of  U.  12«.  per  share  (10«.  premium),  such 
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Westropp  amount  to  be  retained  until  genuine  shares  are  given."  By  the 
Solomon  regulations  of  the  Stock  Exchange,  brokers  are  considered  as  prin- 
cipals. The  plaintiffs  were  called  upon  by  the  respective  purchasers 
of  the  scrip,  to  refund  the  purchase-money,  or  to  indemnify  them 
from  loss.  They  therefore  applied  to  their  principal,  the  defendant, 
for  instructions  or  indemnity;  and,  the  defendant  declining  to 
comply  with  their  demand,  they  made  certain  payments  to  the 
parties  to  whom  they  had  sold  the  scrip,  such  payments  being  based 
upon  the  principle  laid  down  by  the  Stock  Exchange  Committee. 

The  question  for  our  determination  now,  is,  whether  the  plaintiffs 
are  entitled  to  recover,  under  either  count  of  their  declaration,  this 
ulterior  amount.  With  respect  to  the  general  liability  of  the 
defendant,  under  the  circumstances  stated,  there  is  no  substantial 
difference  between  the  learned  counsel :  it  seems  to  be  agreed,  that, 
where  a  principal  employs  an  agent,  the  former  is  bound  to 
indemnify  the  latter  in  respect  of  all  payments  which  may  be  made 
by  him  in  the  due  course  of  his  employment.  There  seems  alsato 
be  little  doubt  that  the  agent  may  recover  moneys  so  paid  by  him, 
either  under  a  special  count  stating  a  promise  to  indemnify,  and  a 
breach,  or  under  a  count  for  money  paid.  The  judgment  of  the 
[  ♦370  ]  Court  of  Exchequer  in  *Brittain  v.  Lloyd  sufficiently  shows  that. 
And  the  law  in  this  respect  is  correctly  stated  by  the  late  Dr.  Story, 
in  the  passage  cited  by  the  plaintiffs*  counsel  from  his  treatise  on 
Agency.  Brittain  v.  Lloyd  states  a  rather  more  general  proposition; 
for,  it  is  there  said  that  an  action  is  maintainable  in  every  case  in 
which  the  plaintiff  has  paid  money  to  a  third  party,  at  the  request, 
express  or  implied,  of  the  defendant,  with  an  undertaking,  express  or 
implied,  to  repay  it.  The  main  question  in  that  case  was,  whether 
the  money  could  be  recovered  under  a  count  for  money  paid  to  the 
use  of  the  defendant,  where  the  payment  was  made  under  circum- 
stances which  did  not  relieve  the  defendant  from  an  action  or  a 
liability  at  the  suit  of  a  third  person,  which  was  contended  to  be 
necessary,  on  the  authority  of  a  case  of  Spencer  v.  Parry  (i).  The 
expressions  in  Spencer  v.  Parry  which  seem  to  favour  that  argu- 
ment, must  be  construed  with  reference  to  the  circumstances  of  the 
particular  case.  That  the  defendant  would  be  liable  to  the  extent  of 
what  the  plaintiffs  necessarily  paid  in  the  course  of  the  due  per- 
formance of  their  duty  as  his  brokers,  seems  not  to  be  the  subject 
of  any  doubt  at  all.  The  only  question  is,  what  was  the  extent  of 
the  plaintiffs'  liability  under  the  circumstances  of  the  present  case. 

(1)  3  Ad.  &  EL  331 ;  4  Nev.  &  M.  770. 
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It  may  be  convenient  at  once  to  dispose  of  the  question  of  Wb8tropp 
pleading.  It  appears  to  me  that  the  special  count  cannot  be  Solomon. 
sustained,  upon  this  one  ground — that  the  contract  therein  alleged, 
though  a  contract  which  might  exist,  is  not  proved  by  the  facts  set 
out  in  this  special  case.  The  contract  stated,  is,  that,  in  considera- 
tion that  the  plaintiffs,  as  brokers,  would  sell  for  and  on  account  of 
the  defendant  certain  scrip  in  the  Buckinghamshire,  Oxford,  and 
Bletchley  Junction  Railway  *Company,  the  defendant  promised  [  '371  ] 
them  that  the  said  scrip  was  genuine  scrip  of  that  Company,  and 
issued  by  them.  If  that  were  the  contract  between  the  parties,  it 
would  follow,  that,  if  the  scrip  was  not  genuine,  but  was  sold  in  the 
market,  and  the  money  received  by  the  seller,  the  sale  never  being 
questioned  by  the  buyer,  who  might  be  content  to  retain  the 
spurious  documents,  the  plaintiffs,  upon  proof  that  the  scrip  was 
not  genuine,  might  be  entitled  to  a  verdict  for  a  breach  of  that 
promise.  I  cannot  conceive  any  promise  that  would  lead  to 
Buch  a  consequence  as  that.  The  only  promise,  as  I  conceive, 
which  the  law  would  under  the  circumstances  imply,  is,  a  pro- 
mise to  indemnify.  I  therefore  think  the  first  count  is  out  of  the 
question. 

With  respect  to  the  second  count,  the  situation  of  the  parties 
is  this:  The  plaintiffs  ^ere  employed  as  brokers  to  sell  these 
particular  certificates.  There  is  no  statement  in  the  case, 
that  the  defendant  authorised  them  to  enter  into  a  contract 
for  the  sale  of  shares  generally,  «r  that,  in  fact,  any  such 
contract  was  entered  into.  The  statement  in  the  case  is,  that 
the  defendant  employed  the  plaintiffs  to  sell  these  identical 
certificates,  and  that  the  plaintiffs  sold  them  according  to  that 
employment.  Under  these  circumstances,  we  cannot  proceed 
upon  an  assumption  of  any  other  sale  than  of  these  par- 
ticular ten  certificates.  The  question  is,  what  is  the  result  of 
such  a  sale,  when  the  certificates  turn  out  not  to  be  genuine. 
There  was  no  fraud  or  negligence  on  either  side :  the  certificates 
were  such  as  to  deceive  everybody  who  had  anything  to  do  with 
them.  Still,  they  were  invalid.  There  cannot  be  a  doubt,  then, 
that  the  vendees  would  be  entitled  to  recover  back  the  money  they 
bad  paid  for  them.  They  did  receive  it  back ;  and  the  plaintiffs 
have  been  repaid  that  sum.  The  question  is  whether  the  plaintiffs, 
the  brokers  who  sold  the  scrip,  can  recover  any  more  from  their 
principal.  *What  they  have  paid  beyond  the  mere  return  of  the  [  ♦372  ] 
purchase-money,  appears  to  have  been  paid  under  an  order  or 
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Wbbtropp     resolntion  of  the  committee  of  members  of  the  Stock  Exchange. 

Solomon.  '^^^  ^^^^  ^^^  ^ot  show  any  course  of  dealing  between  the  parties 
which  woald  bind  the  defendant  to  that  extent.  Cases  have  been 
referred  to  for  the  purpose  of  showing  that  a  man  who  employs  a 
broker  to  buy  or  to  sell  shares  for  him,  authorises  him  to  deal 
according  to  the  ordinary  and  accustomed  mode.  It  is  not  stated 
here  that  these  shares  are  commonly  sold  on  the  Stock  Exchange. 
And  it  may  very  well  be  doubted  whether  the  rules  and  regulations 
of  the  Stock  Exchange  are  applicable  to  a  sale  of  shares  made 
under  circumstances  like  these.  But,  supposing  that  it  were  so, 
and  that  it  appeared  that  the  Stock  Exchange  was  a  place  where 
sales  of  shares  are  ordinarily  made,  so  as  to  bind  the  principal, 
what  rule  is  there  to  show  that  such  a  resolution  of  a  committee  of 
inquiry  as  before  adverted  to,  would  be  binding  and  obligatory  as 
between  the  broker  and  his  principal?  I  cannot  find  any  such 
rule:  nor  does  it  appear  to  me  that  the  circumstances  of  the 
present  case,  bring  it  within  that  resolution  of  the  committee. 
Their  decision  may  have  been  perfectly  correct,  and  may  have  been 
intended  to  apply  to  the  case  of  a  sale  of  shares  generally,  to  be 
performed  by  the  delivery  of  genuine  shares;  but  it  does  not 
necessarily  apply  to  the  case  of  a  sale  of  specific  scrip,  such  as  this 
was.  It  seems  to  be  agreed  by  Mr.  Hoggins,  that  this  resolution 
of  the  committee  is  binding  as  between  these  parties,  no  further 
than  as  being  declaratory  of  what  is  right  and  just.  No  doubt  it 
is  right  and  just  that  the  defendant  should  refund  to  the  plaintiffs 
the  money  he  received. 

The  question,  then,  reduces  itself  to  this,  whether,  as  a  matter  of 
law,  the  plaintiffs  were  bound  to  repay  to  their  vendees  anything 
[  ♦373  1  further  than  the  amount  of  ♦the  purchase-money?  If  they  were, 
then  they  are  entitled  to  recover  against  the  defendant  to  that 
extent.  I  do  not  think  they  were  liable,  or  that  they  are  entitled  in 
this  action  to  recover,  to  a  greater  extent  than  the  amount  of  the 
purchase-money.  It  seems  to  me  that  the  transaction  very  much 
resembles  the  getting  change  for  a  forged  bank-note ;  in  which  case 
the  person  passing  it  takes  it  back,  and  restores  the  money  he 
obtained  for  it.  That  is  all.  As  soon  as  the  vendor  had  sold  the 
certificates  and  got  the  money,  at  that  instant  the  purchaser  was 
entitled  to  say,  "  These  certificates  are  not  genuine :  give  me  back 
my  money."  His  right  of  action  arose  immediately,  in  that  way, 
and  at  that' time.  That  right  of  action,  throwing  the  special  count 
out  of  consideration,  is,  a  right  to  sue  as  for  money  paid.     As  the 
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sale  was  a  sale  of  specific  things,  I  do  not  think  the  purchasers     Westropp 
wonld  be  entitled  to  demand  genuine  scrip.  Solomon. 

Upon  the  whole,  I  am  of  opinion  that  the  amount  to  be  recovered 
by  the  plaintiffs  in  this  action,  is,  the  amount  for  which  they  were 
liable  to  their  vendees  at  the  very  moment  the  latter  were  entitled 
to  recover  the  money  back.  They  cannot  say  they  paid  any  more 
to  the  defendant's  use,  because  no  more  was  necessarily  paid.  The 
defendant  having  paid  into  Court  all  that  the  plaintiffs  were  entitled 
to  recover,  a  nonsuit  must  be  entered. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  The  facts  stated  in  the  case  furnish 
no  evidence  of  the  promise  alleged  in  the  special  count,  viz;  that 
the  scrip  was  genuine.  As  to  that  count,  therefore,  the  plaintiffs 
must  fail. 

With  respect  to  the  count  for  money  paid,  I  think  the  defendant 
must  be  taken  to  have  employed  the  plaintiffs  as  brokers  to  sell  the 
scrip  in  question  according  *to  the  usual  course  of  dealing,  that  is,  [  *874  ] 
as  genuine  scrip :  and  I  think  that  the  facts  stated  in  the  case  show 
an  implied  promise  on  the  part  of  the  defendant  to  indemnify  them 
against  any  legal  liability  which  might  result  from  their  executing 
that  authority.  I  do  not  dispute  that  that  indemnity  would  cover 
any  liability  imposed  upon  the  plaintiffs  by  the  rules  and  regulations 
of  the  Stock  Exchange.  But  it  seems  to  me,  that,  under  the 
circumstances  as  here  stated,  the  plaintiffs  were  not  liable  to  their 
vendees,  by  reason  of  the  scrip  not  being  genuine,  to  an  amount 
greater  than  the  (nominal)  value  of  the  scrip.  They  clearly  would  not 
have  been  liable  to  any  greater  extent,  if  the  sale  had  taken  place  else- 
where than  upon  the  Stock  Exchange :  and  I  cannot  discover  that  any 
larger  degree  of  liability  is  imposed  upon  the  plaintiffs,  in  reference 
to  this  transaction,  by  the  Stock  Exchange  rules.  There  is  no  good 
reason  for  saying  that  the  decision  of  the  committee  imposed  upon 
them  any  additional  liability.  As,  therefore,  the  money  paid  into 
Court  is  enough  to  cover  all  that  the  plaintiffs  are,  in  our  judgment, 
entitled  to  claim,  a  nonsuit  will  be  entered. 

Rule  (accordingly. 
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^'!!L?*'  (8  0.  B.  378—388 ;  S.  C.  19  L.  J.  C.  P.  81 ;  13  Jur.  1030.) 

[  378  ]  Xhe  reputed  father  of  an  illegitimate  child,  upon  ceasing  to  cohabit  vitk 

the  mother,  wrote  to  her  as  follows :  '*  As  I  always  promised  that  tou  and 
your  child  should  never  want,  I  will  allow  you  100/.  a  year  for  your  life 
and  little  Emma's,  to  begin  from  the  1st  of  July,  and  to  be  paid  quart^rk. 
which  I  think  will  be  sufficient  to  keep  you  in  great  comfort.  Of  course,  if 
I  hear  of  your  behaving  ill,  or  bringing  up  your  child  improperly,  I  vill 
stop  the  allowance  to  you :  "  Held,  by  Wilde,  Ch.  J.,  and  Mattle,  J.  [di»- 
eenU'ente  Y.  Williams,  J.)  that  the  letter  disclosed  a  sufficient  oonsideratiou 
for  the  promise  to  pay  the  annuity,  viz.  the  mother*B  properly  bringing  up 
the  child. 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that,  before 
the  making  of  the  promise  of  the  said  Bobert  Gregory,  thereinafter 
mentioned,  to  wit,  on  the  26th  of  October,  1810,  the  plaintiff,  being 
then  sole  and  unmarried,  and  having  theretofore  always  conducted 
herself  with  chastity  and  decorum,  was  seduced  by  the  said  Robert 
Gregory,  who  then  debauched  and  carnally  knew  the  plaintiff,  so 
being  sole  and  unmarried  as  aforesaid,  and  by  means  of  which  said 
seduction  and  carnal  knowledge  the  plaintiff  then  became  pregnant, 
and  afterwards,  and  in  the  life-time  of  the  said  Robert  Gregory,  and 
before  the  making  of  the  promise  thereinafter  mentioned,  to  wit,  on 
the  28th  of  September,  1813,  was  delivered  of  a  bastard  child,  to  wit' 
a  daughter,  which  said  child  had  been  and  was  begotten  by  the  said 
[  •379  ]  Robert  Gregory,  and  is  still  living ;  that  afterwards,  *and  in  the 
life-time  of  the  said  Robert  Gregory,  and  before  the  making  of  the 
said  promise  thereinafter  mentioned,  the  plaintiff,  so  being  sole  and 
unmarried  as  aforesaid,  and  having  wholly  relinquished  and  given 
up  all  cohabitation  and  immoral  intercourse  with  the  said  Robert 
Gregory,  deceased,  had,  at  his  request,  undertaken  and  then  had 
the  care  and  nurture  of  the  said  child ;  that  thereupon,  afterwards, 
and  in  the  life-time  of  the  said  Robert  Gregory,  to  wit,  on  the  4th 
of  July,  1814,  in  consideration  of  the  premises,  and  that  the  plaintiff 
would  behave  well,  and  continue  to  take  charge  of  and  properly 
bring  up  her  said  child,  he  the  said  Robert  Gregory  then  promised 
the  plaintiff,  that  he,  the  said  Robert  Gregory,  his  executors  or 
administrators,  would  allow  and  pay  to  the  plaintiff  100/.  a  year  for 
and  during  the  life  of  the  plaintiff  and  that  of  the  said  child,  to  be 
paid  quarterly,  that  is  to  say,  on  the  Ist  of  July,  1st  of  October,  Isi 
of  January,  and  Ist  of  April,  in  each  and  every  year  during  the 
time  aforesaid,  the  first  of  such  quarterly  payments  to  be  payable 
on  the  1st  of  July,  1814 ;  that  the  plaintiff  had  always,  from  the 
time  of  the  making  of  the  said  promise,  behaved  well  and  in  a 
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moral  and  proper  manner,  and  continued  to  take  charge  of,  and  so       Hick» 

properly  to  bring  up,  and  hath  so  properly  brought  up  the  said     grbgory 

child ;  that,  before  and  at  the  commencement  of  this  suit,  tlie  said 

child  was,  and  still  remained,  alive,  of  all  which  premises  respectively 

the   defendant,   executor  as  aforesaid,  afterwards,  and   after  the 

death  of  the  said  Robert  Gregory,  to  wit,  on  the  6th  of  September, 

1847,  had  due  notice ;  that  afterwards,  and  after  the  death  of  the 

said  Robert  Gregory,  and  before  the  commencement  of  this  suit,  to 

wit,  on  the  1st  of  April,  1848,  a  large  sum  of  money,  to  wit,  200L,  of 

the  said  yearly  sum  of  1002.,  for  eight  quarters  of  a  year,  which  then 

and  after  the  death  of  the  said  Robert  Gregory  had  elapsed,  became 

due  and  payable  to  the  plaintiff  under  and  by  *virtue  of  the  said       [  '^so  ] 

promise  of  the  said  Robert  Gregory  in  that  behalf ;  nevertheless,  the 

defendant,  executor  as  aforesaid,  not  regarding  the  said  promise  of 

the  said  Robert  Gregory,  had  not  at  any  time  paid  to  the  plaintiff 

the  said  2002.,  or  any  part  thereof,  although  often  requested  so  to 

do,  but  had  thenceforward,  wholly  neglected  and  refused  so  to  do, 

and  the  same  was  wholly  due  and  unpaid,  contrary  to  the  said 

promise  of    the  said  Robert  Gregory,   in   that  behalf  made  as 

aforesaid,  &c. 

The  defendant  pleaded,  first,  that  the  said  Robert  Gregory  did 
not  promise,  in  manner  and  form,  &c. 

Secondly,  the  defendant,  executor  as  aforesaid,  said,  that  thereto- 
fore, and  in  the  life-time  of  the  said  Robert  Gregory,  to  wit,  on  the 
7th  of  September,  1841,  by  a  certain  indenture  then  made  between 
the  said  Robert  Gregory  and  the  defendant  of  the  one  part,  and  one 
James  Joseph  Wheble  of  the  other  part,  the  said  Robert  Gregory 
did,  for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
covenant  with  the  said  James  Joseph  Wheble,  his  executors, 
administrators,  and  assigns,  that  he  the  said  Robert  Gregory,  his 
executors,  &c.,  would  pay  to  the  said  James  Joseph  Wheble,  his 
executors,  &c.,  the  sum  of  7,0002.,  and  interest  thereon  at  the  rate 
of  61.  per  cent,  per  annum,  on  a  day  which  had  passed  before  the 
commencement  of  this  suit,  to  wit,  the  7th  of  September,  1842,  which 
said  indenture  was  still  in  full  force,  and  at  the  commencement  of 
this  suit  there  was,  and  still  remained,  due  and  owing,  upon  and  by 
virtue  of  the  said  indenture  and  covenant,  the  said  sum  of  7,0002., 
and  a  large  sum  of  money  for  interest  thereon,  to  wit,  6002. ;  that 
theretofore,  and  in  the  life-time  of  the  said  Robert  Gregory,  to  wit, 
on  the  26th  of  January,  1846,  by  a  certain  indenture  then  made 
between  the  said  Robert  Gregory  and  the  defendant  of  the  first  part. 
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hi(;ks  one  George  Eyton  of  the  second  part,  and  one  James  Joseph 
Okkoory.  Wheble  of  the  third  part,  the  said  Robert  Gregory  did,  for  himself, 
[  *38i  ]  his  heirs,  &c.,  ^covenant  and  agree  with  and  to  the  said  James 
Joseph  Wheble,  that  he,  the  said  Robert  Gregory,  and  his  heirs, 
would  pay  to  the  said  James  Joseph  Wheble,  his  executors,  adminie- 
trators,  and  assigns,  the  sum  of  18,000Z.,  with  interest  for  the  same 
at  the  rate  of  62.  per  cent,  per  annum,  on  a  day  which  had  passed 
before  the  commencement  of  this  suit,  to  wit,  on  the  27tb  of 
January,  1847,  without  any  deduction  or  abatement  whatsoever,  and 
that  the  last-mentioned  indenture  was  in  full  force,  and  that,  at  the 
commencement  of  this  suit,  there  was  still  due  and  owing  upon  and 
by  virtue  of  the  said  indenture  and  covenant,  the  said  sum  of 
18,0002.,  and  a  large  sum  of  money  for  interest  thereon,  to  wil, 
8,0002. :  and  that  the  defendant  had  fully  administered  all  and 
singular  the  goods  and  chattels  which  were  of  the  said  Robert 
Gregory,  deceased,  at  the  time  of  his  death,  and  which  had  ever 
come  to  the  hands  of  the  defendant  to  be  administered,  except  goods 
and  chattels  of  small  value,  to  wit,  62.,  and  that  he,  the  defendant, 
had  not  at  the  time  of  the  commencement  of  this  suit,  or  at  any 
time  since,  nor  had  he  then  any  goods  or  chattels  which  were  of  the 
said  Robert  Gregory,  deceased,  at  the  time  of  his  death,  in  his,  the 
defendant's,  hands  to  be  administered,  except  the  said  goods  and 
chattels  of  the  small  value  aforesaid,  which  were  not  sufficient  to 
satisfy  the  said  debt  due  and  owing  upon  and  by  virtue  of  the  said 
indentures  and  covenants,  and  which  were  subject  and  liable  to 
satisfy  such  debt.    Verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  as  to  the  last 
prayed  judgment  of  assets  quando. 

The  cause  was  tried  before  Flatt,  B.,  at  the  Oxford  Summer 
Assizes,  1847,  when  it  appeared  that,  in  the  year  1810,  an  illicit 
connection  subsisted  between  the  plaintifi'  and  the  testator  Robert 
Gregory,  then  an  under-graduate  of  the  university  of  Oxford,  which 
r  ♦382  ]  connection  resulted  in  the  birth  of  a  female  child  ;  and  *that  the 
parties  continued  to  live  together  down  to  the  month  of  July,  1814, 
when  the  following  letter  was  written  and  sent  to  the  plaintiff  by 
the  testator : 

"  Dublin,  July  4th,  1814. 

"  My  dbar  Eliza, — I  this  day  received  your  letter,  and  was  much 
surprised  at  your  not  having  heard  from  me,  as  I  have  written  to 
you  very  often,  sending  you  money.  I  suppose  you  have  seen 
Townsend,  informing  you  of  the  absolute  necessity  of  my  parting 
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with  you  altogether.  My  father  never  would  have  done  anything  for       Hiokb 

me,  if  I  continued  living  with  you.     But,  as  I  always  promised  that     grkgoby. 

you  and  your  child  should  never  want,  I  will  allow  you  lOOZ.  a-year 

for  Hfe,  and  little  Emma's,  to  begin  from  the  1st  of  July,  and  to  be  paid 

quarterly  into  the  Bank  wherever  you  live ;  which,  I  think,  will  be 

sufficient  to  keep  you  in  great  comfort.     As  I  shall  always  be  most 

anxious  for  yours  and  child's  welfare,  I  would  by  all  means  advise 

you  immediately  to  leave  Oxfordshire,  and  live  in  some  county  where 

you  are  not  known.    My  father  will  write  to  Mr.  Walker,  the  banker, 

about  your  money,  as  long  as  you  remain  in  Oxford.    I  hope  you 

will  let  me  know  what  you  mean  to  do,  and  any  advice  or  assistance 

I  can  ever  give  you,  I  will  with  pleasure.    Pray  send  me  all  my 

receipts,  and  whatever  papers  you  have  of  mine  of  any  consequence. 

Let  me  know  if  you  owe  any  money,  and  I  will  pay  it.    Of  course, 

if  I  hear  of  your  behaving  ill,  or  bringing  up  your  child  improperly, 

I  will  stop  the  allowance  to  you.     But  I  am  sure  you  never  will.    I 

have  written  to  Townsend  to  give  you  all  the  advice  he  can ;  and, 

with  sincere  wishes  for  your's  and  child's  happiness,  believe  me 

your  most  sincere  friend, 

*' Robert  Gregory." 

"  Write  soon,  and  Townsend  will  direct  it." 

The  annuity  was  duly  paid,  pursuant  to  the  above  agreement,       [  S88  ] 
down  to  the  time  of  the  testator's  death,  in  1847.     The  plaintiff 
rested  her  case  upon  that  letter,  relying  upon  the  authority  of 
Jennings  v.  Brown  (i). 

On  the  part  of  the  defendant,  it  was  insisted  that  the  letter  of 
July  the  4th,  1814,  contained  no  promise  binding  the  testator. 

The  learned  Judge  was  of  opinion  that  the  letter  was  sufficient 
to  entitle  the  plaintiff  to  maintain  the  action ;  but  he  reserved  to 
the  defendant  leave  to  move  to  enter  a  nonsuit,  if  the  Court  should 
think  otherwise. 

A  verdict  having  been  found  for  the  plaintiff  for  2002., 

Wliateley,  in  Michaelmas  Term  following,  obtained  a  rule  nisi 
accordingly. 

Keating  and  Phillimore  now  showed  cause : 

The  question  arises  upon  the  construction  of  the  letter  of  the 
4th  of  July,  1814.    It  is  submitted  that  it  shows  a  sufficient  con- 
sideration for  the  promise  alleged  in  the  declaration.     Mere  past 
(1)  60  B.  H.  803  (9  M.  &  W.  496). 
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HicKB  co-habitation  would  not  be  a  sufficient  consideration :  Binningtm  t. 
Grboory.  Wallis  (i) ;  Beaumont  y.  Reeve  (2).  But,  in  Jennings  v.  Brotcn  (3), 
where  the  reputed  father  of  an  illegitimate  child  promised  to  pdv 
the  mother  an  annuity  if  she  would  maintain  the  child,  and  keep 
secret  their  connexion — it  was  held  that  the  maintenance  of  the 
child  was  a  sufficient  consideration  to  sustain  assumpsit.  "The 
woman,"  said  Pabkb,  B.,  in  the  course  of  the  argument,  "has 
supported  the  child,  and  that  is  a  good  consideration.  It  is  a 
matter  of  bargain  that  she  is  to  take  care  of  the  child,  and  to 
exonerate  the  father."  In  Gibson  v.  Dickie  (4),  cited  by  Pattbson,  J., 
[  ♦884  ]  in  Beaumont  v.  *Reeve,  an  agreement  by  the  defendant  to  allow  the 
plaintiff,  with  whom  he  had  co-habited,  an  annuity,  provided  she 
would  continue  single,  was  held  valid.  The  Court  must  be  pre- 
pared to  overrule  Jennings  v.  Brown,  if  they  come  to  the  conclusion 
that  the  consideration  in  the  present  case  is  insufficient. 

(Maulb,  J. :  The  consideration  in  Jennings  v.  Brown  was,  the 
mother's  keeping  the  secret  and  the  child :  here,  it  is,  her  keeping 
the  child  and  being  of  good  behaviour.  I  should  think  that  ample 
consideration. 

V.  Williams,  J. :  In  Gibson  v.  Dickie^  there  was  some  arrangement 
about  Bank  stock :  the  case  is  very  loosely  reported ;  but  it  is  not 
material  to  the  present  question.) 

The  authorities  are  summed  up,  and  the  conclusion  now  suggested 
arrived  at  in  2  Wms.  Saund.  137  i.  There  are  many  moral 
considerations  that  will  support  an  express  promise:  Atkim  v. 
Banwell  (6).    The  adequacy  of  the  consideration  is  not  in  question. 

Whateley  and  Gray,  in  support  of  the  rule : 
This  case  may  be  disposed  of  without  at  all  interfering  with 
Jennings  v.  Brotcn.  The  question  is,  whether  the  letter  imports  a 
contract  such  as  that  stated  in  this  declaration.  The  only  fair 
construction  of  it  is,  that  it  contains  a  mere  expression  of  the 
writer's  intention  to  allow  the  plaintiff,  with  whom  he  had  cohabited, 
and  by  whom  he  had  had  a  child,  for  whose  support  he  was  morally 
responsible,  an  annuity  of  1002.  so  long  as  she  should,  in  his  judg- 
ment, conduct  herself  properly,  and  properly  bring  up  the  child. 

(1)  4  B.  &  Aid.  650.  (4)  16  R.  E.  333  (3  M.  &  S.  463). 

(2)  70  E.  E.  552  (8  Q.  B.  483).  (5)  2  East,  505, 
(.3)  60  E.  E.  803  (9  M.  &  W.  496). 
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The  testator  clearly  might  have  discontinaed  the  payment  at  any       Hioks 
time  daring  his  life.     It  does  not  amount  to  a  contract  legally     qreoout. 
binding  him  to  pay  the  annuity  until  the  woman  forfeits  it  by 
misconduct. 

(WiLDB,  Ch.  J. :  Is  not  that  the  sense  in  which  she  understood       [  386  ] 
it,  and  in  which  he,  at  the  time  of  writing  the  letter,  meant  it  ?    I 
do  not  see  what  other  fair  construction  can  be  put  upon  it.) 

That  which  is  alleged  to  be  the  consideration  for  the  promise  comes 
in  a  subsequent  part  of  the  letter.  It  amounts,  no  doubt,  to  a  strong 
moral  obligation ;  but  no  more. 

Wilde,  Ch.  J. : 

Upon  the  best  judgment  I  can  form,  I  am  of  opinion  that  there  is 
upon  the  face  of  the  letter  of  the  4th  of  July,  1814,  a  sufficient 
consideration  for  the  testator's  promise  to  pay  the  annuity  sought 
to  be  recovered  in  this  action.  The  promise  is  by  the  father  of  an 
illegitimate  child,  upon  whom  certain  moral  duties  rested ;  and  to 
the  mother  of  the  child.  Looking  at  the  circumstances  and  relative 
position  of  the  parties,  the  coAsideration  is  much  stronger  than 
occurs  in  many  cases  of  guaranties.  The  object  of  the  writer  of 
the  letter  seems  to  have  been,  to  preserve  the  child  from  want,  to 
relieve  himself  from  being  compelled  to  support  it,  and  to  secure  to 
the  child  the  mother's  care.  It  is  very  probable  that  some  latent 
feelings  of  regard  for  a  woman  with  whom  he  had  been  living  upon 
terms  of  familiar  intercourse,  may  have  influenced  his  mind ;  but 
the  principal  object  he  had  in  view  was,  the  care  and  maintenance 
of  the  child.  Suppose  the  letter  had  been  addressed  to  a  stranger, 
who  had  no  interest  in  the  child,  and  upon  whom  there  rested  no 
duty  or  obligation  to  bring  it  up,  still,  if  he  had  abided  by  the 
terms  of  it,  and  brought  up  the  child  in  the  prescribed  manner, 
there  would  have  been  ample  consideration  for  the  promise  to  pay 
the  annuity.  I  cannot  help  thinking  the  testator  was  actuated  by 
a  high  sense  of  justice  and  moral  duly,  in  entering  into  this  engage- 
ment. It  is  impossible,  in  cases  of  this  kind,  to  measure  precisely 
the  adequacy  of  the  consideration  the  party  receives :  *nor  does  the  [  *886  ] 
law  require  it.  In  order  to  ascertain  the  writer's  intention,  we 
must  not  look  at  the  particular  collocation  of  the  sentences,  but  at 
the  whole  letter  together.  In  one  part,  he  says:  ''As  I  always 
promised  that  you  and  your  child  should  never  want,  I  will  allow 
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HiGKs  yoa  1002.  a  year  for  life  and  little  Emma's,  to  begin  from  the 
Gbbooby.  1st  of  July,  and  to  be  paid  quarterly  into  the  Bank  wherever  you 
live ;  which  I  think  will  be  sufficient  to  keep  you  in  great  comfort." 
And,  in  another  part,  he  says,  "  Of  course,  if  I  hear  of  your 
behaving  ill,  or  bringing  up  your  child  improperly,  I  will  stop  the 
allowance  to  you."  The  writer's  object  is  here  plainly  developed, 
that  the  child  shall  be  brought  up  in  a  proper  manner ;  and  more 
particularly  as  he  refers  to  a  former  promise  that  the  mother 
should  never  want,  and  to  his  desire  to  keep  the  mother  and  child 
in  comfort.  Looking  at  the  whole  letter,  I  am  unable  to  say  to 
what  extent  the  testator  measured  the  allowance  by  his  feelings 
towards  the  mother :  but  I  think  it  is  manifest  that  his  principal 
object  was,  to  relieve  himself  from  the  obligation  of  bringing  op 
the  child,  and  to  cast  it  upon  the  mother  :  and  that  appears  to  me 
to  be  a  sufficient  consideration  for  the  promise.  I  think,  therefore, 
the  rule  should  be  discharged. 

Maulb,  J. : 

I  am  of  the  same  opinion.  The  motion  for  a  nonsuit,  which  I 
must  confess  I  thought  at  the  time  should  not  have  been  granted, 
is  grounded  on  a  suggestion  that  the  promise  and  the  consideration 
were  not  so  proved  as  to  entitle  the  plaintiff  to  maintain  the  action. 
Now,  the  promise  is,  to  pay  the  plaintiff  lOOZ.  a  year.  And  the 
substance  of  the  consideration  upon  which  that  is  to  be  paid,  is, 
that  the  plaintiff  shall  properly  bring  up  a  child.  The  letter  shows 
the  great  anxiety  of  the  writer  for  the  child's  welfare ;  and  it  refers 
[  *887  ]  to  some  former  promise,  **  I  always  promised  *that  you  and  your 
child  should  never  want.  I  will  allow  you  1002.  a  year  for  life,  and 
little  Emma's."  No  doubt  the  promise  was  proved.  The  early 
part  of  the  letter  offers  an  inducement  to  the  mother  to  bring  up 
the  child  properly ;  and,  in  the  subsequent  part,  the  writer  points 
to  the  consequence  of  a  failure  to  do  this,  viz.  the  loss  of  the  allow- 
ance. It  is  a  promise  upon  an  executory  consideration.  If  the 
child  is  properly  brought  up,  then  the  contract  being  executed  by 
the  other  party,  the  testator  was  bound  to  pay  her  the  considera- 
tion upon  the  faith  of  which  she  performed  the  duty  cast  upon  her. 
The  agreement  having  been  thus  acted  upon,  there  is,  and  there 
must  have  been  intended  to  be,  a  binding  contract.  It  never  could 
have  been  meant,  that,  after  the  plaintiff  had  maintained  the  child 
upon  the  faith  of  the  testator's  promise,  the  payment  of  the  annnity 
should  be  made  or  withheld  at  his  option  or  caprice.    I  entertain 


VOL.  Lxxix.]         1849.    C.  P.    8  C.  B.  887—888.  657 

no  doubt  that  there  was  a  binding  contract,  and  that  the  consideration       Hioks 
is  accurately  stated.  Gbbooby. 

V.  Williams,  J.: 

There  is  no  doubt  the  promise  in  this  case  is  properly  laid  and 
proved.  And  it  is  equally  clear,  that,  morally  speaking,  the 
annuity  ought  to  be  paid,  so  long  as  the  plaintiff  continues  to 
observe  the  conditions  upon  which  it  was  granted.  It  is  also 
clear,  that  the  promise  is  valid,  and  capable  of  being  enforced,  if 
it  was  founded  upon  the  consideration  that  the  plaintiff  would 
properly  bring  up  the  child ;  and  that  it  was  invalid,  and  incapable 
of  being  enforced,  if  the  consideration  for  it  was  the  by-gone 
cohabitation.  The  only  question,  therefore,  is,  what  is  the  true 
construction  of  the  letter  of  the  4th  of  July,  1814.  I  am  extremely 
glad  that  the  Lord  Chibf  Justice  and  my  brother  Maulb  have 
come  to  the  conclusion  that  the  promise  was  founded  upon  an 
adequate  legal  consideration  ;  *for,  I  must  confess  that  my  own  [  *388  ] 
impression  is,  that  the  testator  merely  intended  to  confer  upon  the 
plaintiff  a  bounty  which  he  might  recall  at  pleasure :  but,  as  the 
majority  of  the  Court  entertain  a  different  opinion,  the  rule  will  be 
discharged. 

Talfourd,  J.,  having  been  counsel  in  the  cause,  took  no  part  in 

the  discussion. 

t  Rule  discharged. 

MASTERS  V.   BARETTO.  isis. 

^'ov,  8. 

(8  0.  B.  433-43d  ;  S.  0.  19  L.  J.  C.  P.  60 ;  13  Jur.  1124 ;  2  Oar.  &  K  715.)  

r  433  1 
A  note  payable  to  the  order  of  the  maker,  and  by  him  indorsed  in  blank,         ^        -' 

may  be  treated  as  a  note  payable  to  bearer ;  and  that  notwithstanding  there 

is  a  memorandum  at  the  foot  of  the  note,  indicating  a  particular  place  of 

payment  (1). 

Assumpsit,  upon  a  promissory  note  in  the  following  form : 

''  Three  months  after  date,  I  promise  to  pay  to  my  own  order  the 
sum  of  sixty-five  pounds,  for  value  received. 

(Signed)        "  J.  A.  Babbtto. 
''  Payable  at  Messrs.  Walter  and  Fbmbbbtom'b." 

The  note  was  indorsed  generally  "  J.  A.  Babbtto.**  [  434  ] 

The  first  count  of  the  declaration,  in  conformity  with  recent 
decision  of  this  Court  in  Brown  v.  De  Winton  and  Qay  v.  Lander  (2) 

(1)  See  sections  83  and  87  of  the  BOls         (2)  77  B.  B.  338  (6  C.  B.  836). 
of  Exchange  Act,  1882.~J.  O.  P. 
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Mastbrs  described  the  note  as  payable  ''  to  the  bearer."  There  was  also  a 
nABBTTo.     count  npon  an  account  stated. 

The  defendant  pleaded,  to  the  first  count,  that  he  did  not  make 
the  note ;  and,  to  the  second,  non  assumpsit. 

At  the  trial,  before  Wilde,  Gh.  J.,  at  the  sittings  in  Middlesex 
after  the  last  Term,  it  was  objected,  on  the  part  of  the  defendant, 
that  there  was  a  variance  between  the  note  produced  in  evidence, 
and  the  statement  of  it  in  the  first  count. 

A  verdict  was  found  for  the  plaintiff,  for  the  amount  of  the  note 
and  interest ;  and  leave  was  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  if  the  Court  should  think  the  objection 
well  founded. 

Byles,  Serjt.,  now  moved  accordingly : 

The  note  is  not  complete,  according  to  the  doctrine  in  the  cases 
above  cited,  until  you  come  to  the  indorsement :  it  is,  therefore,  a 
note  whereby  the  maker  promises  to  pay  the  sum  therein  mentioned 
to  the  bearer  thereof,  at  Messrs.  Walter  and  Pemberton's,  and  should 
have  been  so  described  in  the  declaration.  The  case  differs,  there- 
fore, essentially  from  those  in  which  similar  words  have  been  held 
to  constitute  a  mere  memorandum,  and  to  be  no  part  of  the  note. 
Besides,  in  those  cases,  the  form  was  ^^At,  &c. ;"  whereas,  here, 
the  memorandum  begins,  **  Payable  at,  &c.*' 

(WiLDB,  Ch.  J.:  "At ''  always  means  "payable  at." 

Maule,  J. :  You  say  the  inference  is,  that  the  note  is  payable  to 
the  bearer,  provided  he  presents  it  at  the  place  indicated.) 

Yes. 

[  435  ]  (Maule,  J. :   The  memorandum  affects  the  contract   to  •this 

extent,  that  a  presentment  at  Messrs.  Walter  and  Pemberton*s  would 
have  suj£ced,  in  the  case  of  an  indorsee.  The  question  is,  whether 
any  difference  arises  from  the  circumstance  of  the  note  being 
payable  to  the  bearer's  own  order.) 

In  Trecothick  v.  Edivin  (i),  the  whole  of  the  note  was  printed, 
except  the  names  of  the  parties,  the  sum,  and  the  date,  and  at  the 
bottom  were  the  words  (also  printed)  "at  Barclay,  Tritton  &  Co.:" 
and  Lord  Ellenborough,  Gh.  J.,  held  that  it  was  necessary  to 
prove  a  special  presentment,  since  the  stipulation  for  payment  at  a 
(1)  1  Stark.  N.  P.  0.  468. 
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particular  place,  being  printed,  was  to  be  considered  as  part  of  the      Mastsbs 
note,  haying  been  made  at  the  same  time.  Babetto. 

WiLDB,  Ch.  J.: 

That  case  is  rather  an  authority  against  you,  unless  the  circum- 
stance of  this  being  a  note  payable  to  the  maker's  own  order  makes 
any  difference.  I  think  it  would  be  dangerous  to  introduce  such  a 
refinement  into  cases  of  this  sort. 

Maulb,  J.: 

I  think  we  should  be  laying  traps  for  the  unwary,  if  we  were 
to  grant  this  rule.  This  has  always  been  treated  as  a  mere 
memorandum :  and  the  introduction  of  the  word  '*  payable  "  makes 
no  difference.  Neither  do  I  think  the  case  is  at  all  varied  by  the 
circumstance  of  this  being  a  note  payable  to  the  maker's  own 
order.  It  was  partly  upon  the  principle  of  convenience  to  commerce 
that  we  contrived  to  get  over  some  little  technical  difficulties  in 
coming  to  the  conclusion  we  did  in  the  cases  of  Brown  v.  Be  Winton 
and  Gay  y.  Lander. 

The  rest  of  the  Court  concurring, 

Rule  refused. 


EDWARDS  AND  Others  v.  MARY  JEVONS(l).  i849. 

(8  C.  B.  436—446  ;  S.  0.  19  L,  J.  C.  P.  50  ;  14  Jur.  1.31.)  iVW14. 

**  In  consideration  of  E.,  R.  &  Co.  giving  credit  to  D.  J.,  I  hereby  engage  C  *'^  ] 
'to  be  responsible,  and  to  pay  any  sum,  not  exceeding  120/.,  due  to  the  said 
E.,  B.  &  Co.,  by  the  said  D.  J. : "  Held,  to  be  a  good  and  binding  guarantee, 
the  words  **  giving  credit "  being  equally  applicable  to  future  as  to  past  credit 
In  an  action  upon  this  guarantee,  the  declaration  stated,  that,  at  the 
time  it  was  given,  D.  J.  was  indebted  to  the  plaintiffs  in  46/.  for  goods  sold, 
and  which  sum  was  then  payable  ;  that  the  plaintiffs  had  sold  other  goods 
to  D.  J.,  to  the  amount  of  50/.,  at  a  credit  which  had  not  yet  expired ;  that 
D.  J.  had  applied  to  the  plaintiffs  for  an  extension  of  credit  in  respect  of 
both  debts,  and  also  for  a  further  supply  of  goods  on  credit,  which  the 
plaintiffs  had  consented  to  do  on  receiving  the  defendant's  guarantee ;  that 
the  defendant,  in  consideration  of  the  premises,  gave  the  plaintiffs  the 
guarantee  above  set  out ;  and  that  D.  J.  made  default,  &c. :  Held, 
on  special  demurrer,  that  the  declaration  sufficiently  showed  that  the 
consideration  for  the  guarantee  was  future  credit,  and  was  therefore  good. 

Assumpsit  on  a  memorandum  of  guarantee. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  making 

(1)  By  the  Mercantile  Law  Amend-  consideration  should  appear  in  the 
ment  Act,  1856  (19  &  20  Vict.  c.  97,  note  or  memorandum  required  by  s.  4 
8.  3),  it  is  no  longer  necessary  that  the      of  the  Statute  of  Frauds. — J.  G.  P. 
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Edwabds  of  the  promise  by  the  defendant  thereinafter  mentioned,  one  Dayid 
Jbvohs.  Jevons  ^as  indebted  to  the  plaintiffs  in  a  large  sum  of  money,  to 
wit,  the  sum  of  46Z.,  for  the  price  and  value  of  goods  before  then 
sold  and  delivered  by  the  plaintiffs  to  the  said  D.  Jevons,  at  his 
request,  and  which  said  sum  the  said  D.  Jevons  was  then  liable  to 
pay  the  plaintiffs  on  request ;  that  also,  before  and  at  the  time,  &t,, 
the  plaintiffs  had  sold  and  delivered  to  the  said  D.  Jevons,  at  his 
request,  certain  other  goods,  of  great  value,  to  wit,  of  the  valoe  of 
602.,  to  be  paid  for  by  the  said  D.  Jevons  to  the  plaintiffs  at  one 
month  after  the  delivery  thereof,  which  time  had  not  expired  at  the 
time  of  the  making  of  the  said  promise  by  the  defendant;  that 
also,  before  the  making  of  the  said  promise  of  the  defendant  therein- 
after mentioned,  to  wit,  on  the  9th  of  March,  1848,  the  said  David 
had  applied  to  and  requested  the  plaintiffs  to  forbear  and  give  him 
the  said  David  a  reasonable  time,  or  credit,  for  the  payment  of  the 
said  sum  so  due  and  payable  from  him  to  them  as  aforesaid,  and 
also  for  payment  of  the  said  other  goods  so  sold  and  delivered  to 
him  as  last  aforesaid,  which  time  or  credit  was  then  agreed  upon 
[  ♦437  ]  by  and  between  them  the  plaintiffs  and  the  ♦said  David,  to  wit, 
three  months*  time,  or  credit,  for  that  purpose,  to  wit,  from  the 
respective  times  when  the  said  respective  moneys  were  and  woald 
be,  respectively,  so  due  as  aforesaid,  and  also  to  supply  him  with 
other  goods  on  credit,  to  wit,  on  certain  reasonable  credit  then  and 
there  agreed  upon  by  and  between  the  plaintiffs  and  the  said  David, 
to  wit,  three  months'  credit,  which  the  plaintiffs  had  consented 
and  agreed  to  do,  upon  having  the  guarantee  and  promise  of  the 
defendant  thereinafter  mentioned  and  set  forth,  but  not  otherwise, 
whereof  the  defendant  then  had  notice ;  that  thereupon,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  in  consideration  of  the 
premises  respectively,  the  instrument  in  writing  thereinafter  set 
forth  was  made  and  delivered  by  the  defendant  to  the  plaintiffs, 
and  by  them,  at  the  request  of  the  defendant,  accepted  and  taken 
on  the  terms  aforesaid,  and  as  therein  mentioned,  the  same  beiag 
subscribed  by  the  defendant,  and  which  said  instrument  was  and  is 
in  the  words  and  figures  following,  that  is  to  say,  '*  In  consideration 
of  Messrs.  Edwards,  Binger  &  Co.,  tobacco  manufacturers,  Bristol, 
giving  credit  to  Mr.  David  Jevons,  grocer,  Tipton,  I  hereby  engage 
to  be  responsible,  and  to  pay  any  sum,  not  exceeding  120/.,  due  to 
the  said  Edwards,  Binger  &  Go.  by  the  said  David  Jevons :  '*  Aver- 
ment, that  the  David  Jevons  mentioned  in  the  said  instrument  was 
the  before-mentioned  David,  and  no  other  person,  and  that  the  said 
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Messrs.  Edwards,  Ringer  &  Co.  in  the  said  instrument  mentioned,     Edwards 
wei-e  the  plaintiffs,  and  no  other  persons,  and  that  the  credit  in  the      jevons. 
said  instrument  mentioned  was  and  is  such  credit  as  aforesaid; 
that  the  defendant  then  thereupon,  in  consideration  of  the  premises, 
promised  the  plaintiffs  to  be  responsible  to  them  for,  and  to  pay 
them,  any  sum,  not  exceeding  1202.,  which  might  at  any  time  be 
due  to  them  by  the  said  David,  according  to  the  tenor  and  effect  of 
the  said  ♦instrument ;  that,  although  more  than  the  reasonable       [  •438  J 
time  and  credit  so  agreed  upon  as  aforesaid  for  the  payment  of  the 
said  several  sums  so  at  the  time  of  the  giving  and  accepting  of  the 
aforesaid  instrument  due  and   accruing  due  as  aforesaid,  to  wit, 
the  said  sums  of  462.  and  502.,  had  expired  before  the  commence- 
ment of  this  suit,  and  the  plaintiffs  having  during  all  that  time, 
confiding  in  the  said  promise  of  the  defendant,  forborne  and  given 
time  to  the  said  David  Jevons  for  the  payment  of  the  said  several 
sums,  and  every  part  thereof,  and  although  the  plaintiffs  had  at  all 
times  since  the  making  of  the  defendant's  promise  theretofore  been 
ready  and  willing,  as  he  the  said  David  during  all  that  time  well 
knew,  to  supply  him  with  all  such  goods  as  aforesaid,  on  such 
credit  in    that  behalf  as   aforesaid,   of  all  which   premises  the 
defendant  bad  at  all   times  had  notice,  and  although   the   said 
David  Jevons  afterwards,  and  after  the  making  of  the  said  promise, 
and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  paid  to 
the  plaintiffs  the  sum  of  202.,  parcel  of  the  said  several  sums  of 
462.  and  502.,  yet  the  said  David  Jevons  had  not  paid  the  residue  of 
the  said  several  sums  of  462.  and  502.,  to  wit,  the  sum  of  762.,  but 
the  same  still  remained  due  and  owing  and  unpaid  from  the  said 
David  Jevons  to  the  plaintiffs,  of  which  the  defendant  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  had  due 
notice,  and  thereby,  and  according  to  the  tenor  and  effect  of  her 
said  promise,  she  the  defendant  became  liable  to  pay  the  plaintiffs 
the  said  sum  of  762.  when  thereunto  afterwards  requested ;  yet  the 
defendant  had  disregarded  her  said  promise,  and  had  not,  although 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  day  and  year  last  aforesaid,  requested  by  the  plaintiffs  so  to  do, 
paid  the  said  sum  of  762.,  or  any  part  thereof,  and  the  said  sum  of 
762.  still  remained  due,  owing,  and  unpaid  to  the  plaintiffs,  &c. 

To  this  declaration,  the  defendant  demurred  specially,  assigning       [  439  ] 
for  causes,   amongst  others,  that,  although  it  was  a  part  of  the 
consideration  for  the  defendant's  promise,  that  the  plaintiffs  should 
give  David  Jevons  credit  for  the  said  goods  to  be  supplied  as  in  the 
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Edwards  declaration  mentioned,  yet  it  was  not  averred  in  the  declaration 
Jkvoks.  that  the  said  other  goods  ever  were  supplied,  or  that  the  last- 
mentioned  credit  ever  was  given,  and  tbat  it  did  not  appear  that 
the  time  for  supplying  the  said  other  goods  to  David  Jevons  had 
arrived  or  elapsed  before  the  commencement  of  this  suit,  and  that 
it  was  not  sufficient  to  aver  that  the  plaintiffs  were  ready  to  supply 
such  goods,  if  the  time  agreed  upon  for  such  goods  to  be  supplied 
had  not  come,  and  that  the  declaration  should  have  stated  when 
the  said  other  goods  were  to  be  supplied ;  that  it  was  not  stated  in 
the  declaration,  except  argumentatively  and  by  way  of  inference, 
that  the  said  sums  for  which  the  action  was  brought  were  or  had 
become  due  before  the  commencement  of  this  suit,  or  that  the 
credit  in  the  guarantee  mentioned,  had  been  given;  that  the 
promise  declared  on  did  not  correspond  with  the  instrument  set 
out  in  the  declaration ;  for  that,  by  the  instrument  as  set  out,  the 
promise  of  the  defendant  extended  only  to  any  sum,  not  exceeding 
1202.,  due  to  the  plaintiffs  by  David  Jevons ;  whereas,  the  promise 
stated  in  the  declaration  extended  to  any  sum,  not  exceeding  12(Vm 
which  might  at  any  time  be  due  by  David  Jevons  to  the  plaintiffs; 
and  that,  inasmuch  as  the  instrument  as  set  out  extended  only  to 
sums  then  due,  and  not  to  sums  to  become  due,  the  breach  ought 
not  to  have  included  the  sum  in  the  declaration  secondly  above 
mentioned,  which  was  not  due  at  the  date  of  the  guarantee ;  and 
that  the  breach  was  therefore  too  large ;  or,  if  the  promise  to  be 
inferred  from  the  instrument  was  as  stated  in  the  declaration,  and 
[  •410]  extended  to  any  sum  that  might  at  any  time  *be  due,  then  the 
breach  ought  not  to  have  included  the  said  first-mentioned  sum, 
which  was  actually  due  at  the  date  of  the  said  guarantee  or  instru- 
ment, as  appeared  from  the  declaration ;  and  that  the  breach  in 
the  declaration  mentioned  did  not  therefore  correspond  with  the 
promise  as  alleged,  or  with  the  instrument  or  guarantee  as  set 
forth,  &c. 

The  plaintiffs  joined  in  demurrer. 

BoviUy  in  support  of  the  demurrer : 

The  extreme  uncertainty  of  the  cases  renders  it  difficult  to  put  a 
construction  upon  an  instrument  of  this  kind.  On  the  present 
occasion,  the  main  question  arises  upon  the  meaning  of  the  words 
''  giving  credit.''  Do  they  apply  to  both  past  and  future  debts,  or 
only  to  such  as  had  accrued  at  the  time  of  giving  the  guarantee? 

(Maulb,  J. :  The  proper  mode  of  construing  an  instrument  of  this 
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sort,  is,  to  give  its  words  the  largest  sense  of  which  they  are  fairly     Edwards 
susceptible.)  Jbvons. 

The  terms  of  the  instrument  are  ambiguous  in  that  respect,  as  well 
as  with  regard  to  the  limit  of  the  defendant's  responsibility,  which 
is,  ''  to  pay  any  sum,  not  exceeding  120/.,  due  to  the  said  Edwards, 
Binger  &  Go.  by  the  said  David  Jevons.''  Do  those  words  apply 
to  money  then  due,  or  to  money  thereafter  to  become  due  ?  To 
entitle  a  plaintiff  to  sue  upon  a  guarantee,  there  must  be  a  con- 
sideration distinctly  expressed  or  necessarily  to  be  implied :  Hawes 
V.  Armstrong  (i) ;  liaikes  v.  Todd  (2) ;  Bentham  v.  Cooper  (3) ;  Price 
V.  Richardson  (4).     ♦     ♦     ♦ 

(V.  Williams,   J. :    In  Hawes  v.  Armstrong,  it   was  necessary       [  ui  ] 
to  add  to,  not  merely  to  explain,  an  ambiguous  instrument,  to 
imply  a  consideration.) 

In  Cole  V.  Dyer  (5),  Lord  Lyndhurst  says:  "It  appears  to  me,  that, 
if,  in  such  a  written  agreement  to  be  answerable  for  the  debt  of 
another  person,  two  distinct  considerations  may,  with  equal  prob- 
ability, be  inferred  as  the  inducement  for  that  engagement,  the 
writing  is  not  taken  out  of  the  operation  of  the  Statute  of  Frauds, 
and  consequently  can  give  no  right  of  action." 

(Wilde,  Ch.  J. :  There  are  many  cases  where  parol  evidence  has 
been  admitted  to  eke  out  a  guarantee.) 

Haigh  v.  Brooks  (6)  was  a  case  of  that  sort.     *     *     ♦ 

(V.  Williams,  J. :  The  last  case  on  the  subject  is  Goldshede  v.        [  442  ] 
Swan  (7),  and  that  is  to  the  same  effect  as  Haigh  v.  Brooks.) 

Parol  evidence,  however,  is  not  admissible  to  explain  the  meaning 
of  the  words  *'  giving  credit."  It  means,  ordinarily,  creating  a  debt 
by  giving  credit. 

(Wilde,  Gh.  J. :  May  it  not  also  mean,  giving  an  extended  time 
for  payment  for  goods  already  supplied  ?) 

(1)  1  Bing.  N.  0.  761;  1  Scott,  661.     (5)  1  Or.  &  J.  461. 

(2)  47  R.  B.  751  (8  Ad.  &  El.  846;    (6)  50  R  R.  399  (10  Ad.  &  El.  309; 
1  P.  &  D.  138).  2  P.  &  D.  477). 

(3)  5  M.  &  W.  621.  (7)  74  B.  R  623  (1  Ex.  154). 

(4)  15M.  &W.539. 
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Edwards     The  meaning  of  the  parties  must  be  collected  with  certainty  from 
Jbyomb.      ^^^  instrument  itself. 

Karslake,  contra : 

The  consideration  is  sufficient,  and  the  promise  well  alleged.  [He 
cited  Newbtiry  v.  Armstrong  (l)  and  Mayer  v.  Isaac  (2).] 
[443]  It  may  be  conceded,  that,  if  the   instrument  shows  no  con- 

sideration upon  the  face  of  it,  the  defect  cannot  be  aided  bv 
averment  or  by  evidence.  But  here,  it  is  submitted  that  giving 
credit  is  a  good  consideration,  and  prospective. 

(WiLDB,  Ch.  J.:  The  declaration  gives  as  the  state  of  facts  to 
which  the  guarantee  is  to  apply,  an  existing  debt,  and  an  extended 
credit.  The  consideration  is  limited  to  a  future  supply  of  goods : 
and  none  have  been  supplied.) 

The  question  is,  whether  there  is  any  consideration  at  all — 
whether,  upon  the  whole  declaration,  the  guarantee  is  good.  It 
has  been  laid  down  over  and  over  again  that  you  may  resort  to 
extrinsic  evidence  to  explain  a  guarantee.  Such  evidence  was 
received  in  Shortrede  v.  Cheek  (3)  and  Johnston  v.  NicholU  (4).  In 
[  '444  ]  ^Russell  V.  Moseley  (5),  the  guarantee  was  as  follows :  "  I  hereby 
guarantee  the  present  account  of  H.  M.  due  to  B.  T.  S.,  of 
1122.  4«.  Ad.,  and  what  she  may  contract  from  this  date  to  the 
80th  September  next:"  and  it  was  held  that  the  consideration 
sufficiently  appeared  on  the  face  of  the  instrument. 

Bovill  was  heard  in  reply. 

Wilde,  Ch.  J.: 

It  is  undoubtedly  to  be  lamented  that  so  much  ambiguity  has  of 
necessity  arisen  in  cases  of  this  description.  But,  when  it  is 
remembered  that  these  instruments  are  ordinarily  drawn  up  by 
persons  possessing  no  legal  knowledge,  and  having  no  ready  means 
of  inquiring  as  to  their  formal  requisites,  little  surprise  will  be  felt 
at  the  diversity  and  apparent  conflict  of  the  decisions  on  ibe 
subject.  Considering,  however,  the  importance  in  a  commercial 
point  of  view,  that  every  reasonable  facility  should  be  given  in  the 
enforcement  of  guarantees,  one  is  extremely  desirous,  where  parties' 
have  acted  upon  the  faith  of  such  engagements,  that  they  should. 
if  possible,  be  sustained.     Bearing  this  principle  in  view,  let  us 

(1)6  Bing.  201 ;  3  Moo.  &  P.  509.  3  Nev.  &  M.  866). 

(2)  63  R.  R  734  (6  M.  &  W.  606).  (4)  1  C.  B.  251. 

(3)  40  R  E.  268  (1  Ad.  &  El.  57;  (5)  3  Brod.ifc  B.  211. 
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apply  our  minds  for  a  moment  to  the  terms  of  this  guarantee,  and  Edwards 
then  see  how  the  authorities  that  have  been  cited  bear  upon  it.  jbvons. 
The  words  are,  "  In  consideration  of  Messrs.  Edwards,  Binger  & 
Co.,  tobacco  manufacturers,  Bristol,  giving  credit  to  Mr.  David 
Jevons,  grocer,  Tipton,  I  hereby  engage  to  be  responsible,  and  to 
pay,  any  sum,  not  exceeding  120Z.,  due  to  the  said  Edwards,  Binger 
&  Co.  by  the  said  David  Jevons."  It  is  objected  that  the  words 
"giving  credit"  are  ambiguous  and  uncertain,  they  may  refer  to 
credit  already  given,  or  to  future  credit,  and  therefore  the  guarantee 
is  bad.  The  answer  *to  this  objection  is,  that  there  are  authorities  [  *^^^  ] 
to  show  that  such  words  may  embrace  both  past  and  future  credit, 
and  may  be  appl^d  to  whichever  may  be  found  to  exist.  Thus,  in 
Haigh  v.  Brooks,  the  words  "  in  consideration  of  your  being  in 
advance  to  L.,"  were  held  not  necessarily  to  imply  a  past  advance. 
So,  in  Goldshede  v.  Swan,  the  words  "  in  consideration  of  your 
having  this  day  advanced,"  &c.,  were  held  to  be  suflBciently 
ambiguous  to  admit  of  evidence  to  show  that  the  advance  was  not  a 
past  one,  but  was  made  simultaneously  with  the  execution  of  the 
guarantee.  If  only  one  consideration  existed,  and  that  by-gone,  the 
consideration  would  not  be  good :  but,  if  there  were  both  a  future 
and  a  past  consideration,  it  would  suffice.  Haigh  v.  Brooks  has  not 
been  impugned  by  any  subsequent  authority ;  and  it  has  repeatedly 
been  followed.  Applying  its  doctrine  to  the  present  case, — the  words 
"  giving  credit "  are  equally  capable  of  embracing  a  by-gone  or  a 
future  credit.  What  does  this  declaration  show  ?  That  there  had 
been  antecedent  dealings  between  the  plaintiffs  and  David  Jevons, 
in  the  course  of  which  the  latter  had  become  indebted  to  the 
plaintiffs,  and  that  they  had  been  requested,  and  had  agreed,  to 
give  him  an  extended  credit,  upon  the  defendant's  giving  them  a 
guarantee.  I  thought  at  first  that  the  words  might  mean  "  had 
been  contracted  to  be  given :  "  but  I  am  satisfied,  that,  reading  the 
whole  together,  the  result  is  this,  David  Jevons,  being  indebted  to 
the  plaintiffs  in  two  sums,  one  of  which  was  due,  and  the  other 
growing  due,  applied  for  an  extension  of  credit  as  to  both,  and  that 
the  guarantee  was  given  as  an  inducement  for  such  extension  of 
credit.  Now,  let  us  see  whether  the  declaration  does  bear  that 
construction.  It  begins  with  stating  that  David  Jevons  was  in- 
debted to  the  plaintiffs  in  the  sum  of  462.  for  goods  sold,  and  which 
sum  was  then  payable :  it  then  states  that  they  *had  sold  other  [  *446  ] 
goods  to  David  Jevons,  to  the  amount  of  60/.,  at  a  credit  of  one 
month,  which  had  not  yet  expired :  it  then  goes  on  to  state,  that, 
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Edwards  before  the  giving  of  the  guarantee,  David  Jevons  had  requested  the 
JBV0K8.  plaintiffs  to  forbear  and  give  him  a  reasonable  extension  of  credit 
in  respect  of  both  these  debts,  and  also  to  supply  him  with  other 
goods  upon  credit, — which  the  plaintiffs  agreed  to  do,  upon  having 
the  defendant's  guarantee.  Does  not  that  in  effect  say,  that  there 
had  been  a  negotiation  for  further  time  to  pay  the  two  debts,  and 
for  a  future  supply  of  goods,  and  that  the  plaintiffs  had  agreed  to 
give  time  and  to  supply  goods,  provided  the  defendant  would 
guarantee  the  payment,  and  that  the  guarantee  was  given  in  con- 
sideration of  the  premises?  What,  then,  is  the  meaning  of  "giving 
credit?**  The  authorities  clearly  show  that  it  may  mean  the  for- 
bearance of  a  past  or  a  future  debt :  and  that  the  declaration  shows 
it  was  future.  It  seems  to  me  that  the  guarantee  is  not  ambiguous 
upon  the  face  of  it.  That  which  is  applicable  equally  to  two 
states  of  circumstances,  cannot  be  called  ambiguous.  I  think  the 
guarantee  is  good,  and  properly  declared  on,  and  therefore  that 
the  plaintiffs  are  entitled  to  judgment  on  this  demurrer. 

The  rest  of  the  Court  concurring. 

Judgment  for  the  plaintiffs. 

1849.  CHINN,  A  Pauper,  v.  BULLEN. 

Nor^i.  ^g  ^  ^  447-448 ;  S.  C.  19  L.  J.  0.  R  42 ;  14  Jur.  201 ;  7  Dowl.  &  L.  297.) 

[  ^*^  ]  The  Judge  of  a  county  court  has  power,  under  the  9  &  10  Vict.  c.  95, 

8.  78  (1),  to  allow  parties  to  sue  before  him  m/orrnd  pauperis. 

Where,  therefore,  a  plaintiff  suing  in  forma  pauperis  in  the  superior 
Court,  recovered  less  than  201.  in  an  action  of  debt,  the  Court  ordered 
a  suggestion  to  be  entered,  to  deprive  him  of  costs. 

This  was  an  action  of  debt,  for  wages.  The  plaintiff  had 
pendente  lite  obtained  an  order  to  sue  in  formd  jMvpeHs ;  and,  at 
the  trial  before  Talfourd,  J.,  at  the  first  sitting  for  Middlesex,  in 
this  Term,  he  obtained  a  verdict  for  lOL 

Skinner,  on  a  former  day,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  a  suggestion  should  not  be  entered  to 
deprive  him  of  costs,  under  the  9  &  10  Vict.  c.  95,  s.  129  (2),  on 
the  ground  that  the  action  was  brought  for  a  cause  for  which  a 
plaint  might  have  been  entered  in  the  county  court. 

G.  Atkinson  now  showed  cause: 
A  plaintiff  who  is  admitted  to  sue  in  formd  pauperis,  by  virtue  of 

(1)  See  now  61    &  52  Vict.  c.  43,  (2)  See  now  51  &  52  Vict,  c.  43, 

B.  164.— J.  G.  P.  8.  116.-J.  G.  P. 
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the  statute  11  Hen.  VII.  c.  12,  is  not  within  the  9  &  10  Vict.  c.  95.  Chinn 
The  statute  11  Hen.  VIl.  c.  12,  is  referable  only  to  proceedings  bullbn. 
commenced  by  original  writ,  and  is  in  express  terms  confined  to 
the  three  superior  courts  of  common  law :  and,  though  the  county 
court  is  to  a  certain  extent  a  court  of  record,  the  language  of  the 
statute  of  Henry  is  inapplicable  to  it.  The  whole  scope  of  the 
County  Courts  Act  shows  that  it  contemplates  fees  at  each  step  pay- 
able by  the  party  suing ;  s.  87 :  and  no  exception  is  made  in  favour 
of  paupers. 

Maule,  J. : 

I  apprehend  that  the  law  as  to  parties  suing  in  forma  pauperis 
is  subordinate  to  the  general  law  of  the  land.  The  78th  section  of 
the  9  &  10  Vict.  c.  95  (i),  enacts  ''  that  five  of  the  Judges  of  the 
superior  *courts  of  common  law  at  Westminster,  including  the  [•^^S] 
Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  the  Lord  Chief 
Justice  of  the  Court  of  Common  Fleas,  and  the  Lord  Chief  Baron 
of  the  Court  of  Exchequer,  or  one  of  the  said  chiefs  at  the  least, 
shall  have  power  to  make  and  issue  all  the  general  rules  for 
regulating  the  practice  and  proceedings  of  the  county  courts  holden 
under  this  Act,  and  also  to  frame  forms  for  every  proceeding  in 
the  said  Courts  for  which  they  shall  think  it  necessary  that  a  form 
be  provided,  and  also  for  keeping  all  books,  entries,  and  accounts 
to  be  kept  by  the  clerks  of  the  said  Courts,  and  from  time  to  time 
to  alter  any  such  rule  or  form ;  and  the  rules  so  made,  and  the 
forms  so  framed,  shall  be  observed  and  used  in  all  the  Courts  holden 
under  this  Act ;  and,  in  any  case  not  expressly  provided  for  herein, 
or  by  the  said  rules,  the  general  principles  of  practice  in  the 
superior  courts  of  common  law  may  be  adopted  and  applied,  at  the 
discretion  of  the  Judges,  to  actions  and  proceedings  in  their  several 
Courts."  These  latter  words,  I  think,  make  an  end  of  the  objection. 
The  Judges  of  the  county  courts  may  exercise  the  same  discre- 
tionary power  as  to  allowing  parties  to  sue  in  forma  patipeiis, 
^hich  the  Judges  of  the  superior  Courts  exercise. 

WiLDB,  Ch.  J. : 

Of  all  others,  one  would  think  paupers  the  fittest  suitors  for 
county  courts. 

The  rest  of  the  Court  concurring. 

Rule  absolute, 

(1)  See  now  61  &  62  Vict,  c.  43,  8.  164.- J.  G.  P. 
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1849.  ACRAMAN  AND  Otheks   v.  MORRICE. 

^'^^-  (8  C.  B.  449-461 ;  S.  C.  19  L.  J.  C.  P.  57 ;   14  Jur,  69.) 

[  *49  ]  ^.  contracted  with  B.  to  purchase  of  hiin  the  trunks  of  certain  oak  trees, 

then  felled,  and  lying  at  Hadnock,  about  tventy  miles  from  Chepstow. 
The  course  was,  for  A.'s  agent  to  select  and  mark  those  portions  which  he 
intended  to  purchase,  and  for  B.  to  sever  the  tops  and  sidings,  and  float  tbe 
trunks  down  the  river  Wye  to  A.'s  wharf  at  Chepstow,  and  there  deliver 
them.  After  a  portion  of  the  timber  had  been  delivered,  and  the  whole 
paid  for,  B.  became  bankrupt ;  whereupon  A.  sent  his  men  to  B.*8  premises 
at  Hadnock,  and  severed  and  carried  away  the  marked  portions  of  certain 
trees :  Held,  that  no  property  in  the  trees,  or  any  portion  of  the  trees> 
which  had  not  been  delivered  by  B.,  passed  to  A.  by  the  contract  (1) :  and 
that  there  was  no  delivery  or  acceptance  to  satisfy  the  Statute  of  Frauds  (2) : 
and,  consequently,  that  the  assignees  of  B.  were  entitled  to  recover  the 
value,  in  trover. 

Trover,  for  certain  oak  timber.  The  first  count  alleged  a 
conversion  before,  and  the  second  after,  the  bankruptcy  of  Swift. 

The  defendant  pleaded:  first,  to  the  whole  declaration,  Not 
guilty ;  secondly,  to  the  first  count,  that  Swift  was  not  possessed 
'of  the  goods  and  chattels  in  that  count  mentioned,  &c.,  as  of  his 
own  property,  in  manner  and  form,  &c. ;  thirdly,  to  the  second 
count,  that  the  plaintiffs  were  not  possessed  of  the  goods  and 
chattels  in  that  count  mentioned,  Ac,  as  of  the  property  of  the 
plaintiffs  as  such  assignees  as  aforesaid,  in  manner  and  form,  <bc. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Bristol  Summer 
Assizes,  1848.  The  facts  which  appeared  in  evidence  were  as 
follows :  The  bankrupt  Swift  was  a  timber-dealer  at  Monmouth. 
The  defendant  was  a  timber-merchant  in  London,  and  was  in  the 
habit  of  contracting  largely  for  the  supply  of  timber  to  her 
Majesty's  dock-yards.  This  action  was  brought  to  recover  the 
value  of  certain  oak  timber  which  had  been  purchased  of  Swift  by 
the  defendant,  and  marked,  measured,  and  paid  for,  before  the 
[  •460]  date  of  the  Jiat,  but  *not  actually  delivered  at  the  appointed  place, 
and  of  which  the  defendant  possessed  himself  after  the  JiaU  under 
the  circumstances  hereafter  mentioned. 

There  had  been  a  long  course  of  dealing  between  the  parties,  of 
this  kind :  The  trees  being  felled,  the  defendant  sent  an  agent  to 
inspect  them,  and  to  measure  and  mark  such  portions  of  them  as 
were  suited  for  his  purpose.  It  then  became  the  duty  of  Swift  to 
cut  off  those  parts  which  the  defendant's  agent  had  rejected,  and, 
at  his  own  expense,  to  convey  and  deliver  the  trunks  to  the 
defendant  at  Chepstow. 

(1)  See  now  the  Sale  of  Goods  Act,  (2)  Now  sect.  4  of  the  Sale  of  Qoods 

1893,  8.  18,  rule  2.— J.  G.  P.  Act,  1893.— J.  G.  P. 
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The  timber  which  was  the  subject  of  this  action,  formed  part  of  aobaman 
a  large  number  of  trees  which  the  defendant  had,  at  the  close  of  hosbiob. 
the  year  1847,  verbally  agreed  to  purchase  of  Swift,  and  which  had 
been  measured  and  marked  by  the  defendant's  agent,  but  the 
rejected  portions  of  which  had  not  been  severed  by  Swift  before 
the  issuing  of  ihe  Jiat,  The  fiat  was  dated  the  15th  of  April,  1848. 
After  that  day,  the  defendant  sent  men  to  the  bankrupt's  premises 
at  Hadnock,  in  the  Forest  of  Monmouth,  who  severed  from  the 
trunks  those  parts  of  the  trees  which  the  defendant  had  not  agreed 
to  take,  and  carried  away  those  portions  which  he  had  purchased. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  measuring 
and  marking  of  the  timber  by  his  agent,  was  a  sufi&cient  delivery 
and  acceptance  within  the  Statute  of  Frauds,  and  passed  the 
property  in  it  to  him. 

The  learned  Judge  intimated  a  contrary  opinion,  and  directed  the 
jury  to  find  for  the  plaintiffs  for  the  agreed  value  of  the  timber  so 
taken,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him,  if  the  Court  should  think  that  the  property  had, 
under  the  circumstances,  vested  in  him. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiffs, 
damages  95/. 

Cockbuiti,  in  the  following  Michaelmas  Term,  pursuant  to  the  [  45i  ] 
leave  reserved  to  him,  moved  for  a  rule  nisi  to  enter  a  verdict  for 
the  defendant.  He  submitted,  that  enough  had  been  done  to  pass 
the  property  in  the  timber  to  the  defendant,  before  the  issuing  of 
the  Jiat ;  and  that,  the  severance  of  the  tops  and  sidings  from  the 
trunks  being  an  obligation  imposed  upon  the  vendor  for  the  pur- 
chaser's benefit,  it  was  competent  to  the  defendant  to  do  it 
himself. 

(WiLDB,  Ch.  J.,  referred  to  Etigg  v.  Minett  (i).  There,  turpentine 
in  casks  was  sold  by  auction,  at  so  much  per  cwt.,  and  the  casks 
were  to  be  taken  at  a  certain  marked  quantity,  except  the  last  two, 
out  of  which  the  seller  was  to  fill  up  the  rest  before  they  were 
delivered  to  the  purchasers,  on  which  account  the  last  two  casks 
were  to  be  sold  at  uncertain  quantities ;  and  a  deposit  was  to  be 
paid  by  the  buyers  at  the  time  of  the  sale,  and  the  remainder 
within  thirty  days  of  the  goods  being  delivered ;  and  the  buyers 
had  the  option  of  keeping  the  goods  in  the  warehouse,  at  the 

(1)  lOB.  B.  47d(ll£a8t,  210). 
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AcBAM Av  charge  of  the  sellers,  for  those  thirty  days,  after  which  they  were 
HoRBici.  to  pay  the  rent ;  and  the  buyers  having  employed  the  warehouse- 
man of  the  sellers  as  their  agent,  he  filled  up  some  of  the  casks 
out  of  the  last  two,  but  left  the  bungs  out,  in  order  to  enable  the 
Custom-house  officer  to  gauge  them  ;  but,  before  he  could  fill  up 
the  rest,  a  fire  consumed  the  whole  in  the  warehouse,  within  the 
thirty  days:  and  it  was  held  that  the  property  passed  to  the 
buyers,  in  all  the  casks  which  were  filled  up,  because  nothing 
further  remained  to  be  done  to  them  by  the  seller  ;  for,  it  was  the 
business  of  the  buyers  to  get  them  gauged,  without  which  they 
could  not  have  been  removed ;  and  the  act  of  the  warehouseman, 
in  leaving  them  unbunged  after  filling  them  up,  which  was  for  the 
[  *452  ]  purpose  of  gauging,  must  be  *taken  to  have  been  done  by  him  as 
agent  for  the  buyers,  whose  concern  the  gauging  was :  but  that  the 
property  in  the  casks  which  were  not  filled  up,  remained  in  the 
seller,  at  whose  risk  they  continued.) 

According  to  the  principle  of  that  case,  the  property  in  the  timber 
had  passed  to  the  purchaser ;  all  that  remained  to  be  done  by  the 
seller  being,  the  severance  of  the  tops  and  sidings. 

(Mauls,  J. :  This  question  recently  underwent  a  good  deal  of  dis- 
cussion before  the  Privy  Council,  in  a  case  of  Logan  v.  Le  Mesurier  (i). 
There,  A.  &  Co.,  of  Montreal,  entered  into  a  written  contract  with 
B.  &  Co.,  for  the  sale  of  a  quantity  of  red-pine  timber,  then  lying 
above  the  rapids,  Ottawa  River,  stated  to  consist  of  1,891  pieces, 
measuring  50,000  feet,  more  or  less,  to  be  deliverable  at  a  certain 
boom  at  Quebec,  on  or  before  the  15th  of  June  then  next,  and  to  be 
paid  for  by  the  purchasers'  promissory  notes  of  ninety  days  from 
that  date,  at  the  rate  of  9^d.  per  foot,  measured  off:  if  the  quantity 
turned  out  more  than  above  stated,  the  surplus  was  to  be  paid  for 
by  the  purchasers  at  9^^.  per  foot,  on  delivery ;  and  if  it  fell  short, 
the  difference  was  to  be  refunded  by  the  sellers.  The  price  of  the 
50,000  feet  at  the  agreed  rate,  was  paid  by  B.  &  Co.  according  to 
the  terms  of  the  contract.  The  timber  was  not  delivered  on  the 
day  prescribed  in  the  contract  of  sale;  and,  when  it  arrived  at 
Quebec,  and  before  it  was  measured  and  delivered,  the  raft  was 
broken  up  by  a  storm,  whereby  a  great  part  of  the  timber  was  dis- 
persed and  lost.  B.  &  Co.,  after  the  storm,  collected  such  of  the 
timber  as  could  be  saved,  paid  salvage  for  it,  and  applied  the 

(1)  P.  10  above;  6  Moore,  P.  C.  116. 
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timber  saved  to  their  own  use.  In  an  action  brought  by  B.  &  Co.  aobaman 
against  A.  &  Co.,  to  recover  the  amount  paid  on  their  promissory  hobriok. 
notes,  and  for  a  breach  of  the  contract,  and  for  the  difference 
•between  the  contract  price  of  9^^.  per  foot,  and  lOJd.  per  foot,  [  '^s  ] 
the  market  price  when  the  timber  was  to  have  been  delivered,  it 
was  held,  by  the  Judicial  Committee,  affirming  the  judgment  of 
the  Court  of  Appeals  in  Lower  Canada :  first,  that  the  action  was 
maintainable ;  secondly,  that,  by  the  terms  of  the  contract,  until 
the  measurement  and  delivery  of  the  timber  was  made,  the  sale 
was  not  complete ;  that  the  transfer  of  the  property  was  postponed 
until  the  measurement  at  the  delivery ;  and' that  the  risk  remained 
\vith  the  sellers ;  and,  thirdly,  that  the  taking  possession  of  a  part 
of  the  timber  by  B.  &  Co.,  after  the  day  mentioned  for  the  delivery 
thereof  in  the  contract,  and  not  at  the  place,  could  not  be  con- 
sidered as  an  acceptance  of  the  whole ;  nor  could  it  be  considered 
as  an  admission  that  the  property  in  the  timber  passed  to  them 
before  the  storm  which  broke  up  the  raft.) 

There,  something  remained  to  be  done  to  ascertain  the  quantity  of 
the  timber :  that  case,  therefore,  does  not  conclude  this. 

A  rule  nisi  having  been  granted. 

Butt,  Kinglake,  Serjt.,  and  M.  Smith,  showed  cause : 

The  sole  question  is,  whether  there  was  any  delivery  and  accept- 
ance of  this  timber,  prior  to  the  date  of  the  Jiat  against  Swift,  to 
divest  the  property  out  of  the  bankrupt,  and  to  pass  it  to  the  defen- 
dant. The  facts  are  short  and  undisputed.  8wift  had  agreed  to 
sell  to  the  defendant  certain  unsevered  portions  of  certain  trees 
which  had  been  selected,  measured,  and  marked  by  the  defendant's 
agent,  preparatory  to  their  being  severed  and  trimmed.  The 
severing  and  delivery  of  the  trunks  at  the  defendant's  wharf  at 
Chepstow,  which  is  about  twenty  miles  from  Hadnock,  where  the 
timber  was  lying,  were  to  be  done  by,  and  at  the  expense  of.  Swift. 
After  the  date  of  the  fiat  against  Swift,  and  while  the  messenger  was 
in  possession,  the  ^defendant  sent  his  men  to  Swift's  wharf  at  [  *^5^  ] 
Hadnock,  to  sever  and  remove  those  portions  of  the  trees  which  he 
bad  agreed  to  purchase.  Something  remaining  to  be  done  by  the 
seller,  viz.  severing  the  tops  and  sidings,  and  floating  the  timber 
down  the  Wye,  to  the  defendant's  premises  at  Chepstow,  the  case 
falls  precisely  within  that  of  Rugg  v.  Minett. 
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AcRAVAv         (Wilde,  Ch.  J. :  Is  not  the  result  of  all  the  cases  this,  that  the 
MoBBicB.     property  does  not  pass,  to  the  vendee,  where  anything  remains  to 

be  done  to  it  by  the  vendor,  to  sever  the  part  sold  from  the  balk,  or 

to  ascertain  the  quantity  ?) 

That  undoubtedly  is  the  principle  which  pervades  all  the  cases. 

(Mauls,  J. :  Suppose  a  horse  were  sold,  to  be  shod  by  the  seller, 
and  afterwards  delivered  to  the  purchaser, — would  the  property  in 
him  pass  before  the  operation  of  shoeing  had  been  performed  ?) 

It  is  probable  that  it  would:  that  very  case  is  put  by  way  of 
illustration  in  the  course  of  the  argument  of  Rugg  v.  Minetu  In 
Bill  V.  Bament  (i),  the  defendant  ordered  goods  of  H.,  the  del  credere 
agent  of  the  plaintiff,  at  a  stipulated  price,  to  be  paid  for  on  delivery ; 
and,  on  receiving  notice  that  the  goods  had  arrived  at  H.'s  ware- 
house, went  there,  and  directed  a  boy,  whom  he  saw  there,  to  put 
a  certain  mark  on  the  goods :  on  the  defendant's  refusal  to  receive 
the  goods,  by  reason  of  a  dispute  about  the  price,  an  action  was 
commenced  against  him  by  the  plaintiff;  after  which,  at  H.*s 
request,  the  defendant  wrote  in  H.'s  ledger,  at  the  bottom  of  a  page 
containing  the  statement  of  the  goods  in  question,  and  headed  with 
the  plaintiff's  name,  the  words  *'  Beceived  the  above,"  which  he 
signed :  and  it  was  held,  that  there  was  no  evidence  to  go  to  the 
jury  of  a  delivery  and  acceptance  sufficient  to  satisfy  the  Statute  of 
Frauds.  Parke,  B.,  says :  ''  The  direction  to  mark  the  goods,  was 
[  *456  ]  evidence  *to  go  to  the  jury,  quo  animo  the  defendant  took  possession 
of  them  :  so  also,  the  receipt  was  some  evidence  of  an  acceptance. 
But  there  must  also  be  a  delivery ;  and  to  constitute  that,  the 
possession  must  have  been  parted  with  by  the  owner,  so  as  to 
deprive  him  of  the  right  of  lien." 

(Maule,  J. :  In  that  case,  any  goods  of  the  same  sort,  would  have 
satisfied  the  contract.  Here,  the  subject-matter  of  the  contract  is 
ascertained  from  the  first.) 

In  Laidler  v.  BurUn$on  (2),  where  there  was  an  entire  contract  to 
purchase  when  finished,  a  ship  then  in  course  of  building,  it  was 
held  that  no  property  in  her  passed  until  she  was  finished.  In 
Baldey  v.  Parker  (a)»  A.  went  to  the  shop  of  B.  &  Co.,  linen-drapers, 
and  contracted  for  the  purchase  of  various  articles,  each  of  which 

(1)  60  R.  R.  658  (9  M.  &  W.  36).  (3)  26  R.  R.  260  (2  B.  &  0.  37;  3 

(2)  46  R.  R.  717  (2  M.  &  W.  602).  DowL  &  Ry.  220). 


VOL.  Lxxix.]         1849.     C.  P.    8  C.  B.  455—466.  678 

was  under  the  value  of  lOL,  but  the  whole  amounted  to  701.  A  aobaman 
separate  price  for  each  article  was  agreed  upon  ;  some,  A.  marked  morrice. 
with  a  pencil,  others  were  measured  in  his  presence,  and  others  he 
assisted  to  cut  from  larger  bulks.  He  then  desired  that  an  account 
of  the  whole  might  be  sent  to  his  house,  and  went  away.  A  bill  of 
parcels  was  accordingly  sent,  together  with  the  goods,  when  A. 
refused  to  accept  them  :  it  was  held,  first,  that  this  was  all  one  con- 
tract, and  therefore  within  the  17th  section  of  the  29  Car.  II.  c.  8, 
secondly,  that  there  was  no  delivery  and  acceptance  of  any  of  the 
goods,  so  as  to  take  the  case  out  of  the  operation  of  that  section. 
So,  in  Siynrnons  v.  Swiji  (i),  where  the  owner  of  a  stack  of  bark 
entered  into  a  contract  to  sell  it  at  a  certain  price  per  ton,  and  the 
purchaser  agreed  to  take  and  pay  for  it  on  a  day  specified,  and  a 
part  was  afterwards  weighed  and  delivered  to  him,  it  was  held  that 
the  property  in  *the  residue  did  not  vest  in  the  purchaser  until  it  had  [  *456  ] 
been  weighed,  that  being  necessary  in  order  to  ascertain  the  amount 
to  be  paid ;  and  that,  even  if  it  had  vested,  the  seller  could  not, 
before  that  act  had  been  done,  maintain  an  action  for  goods  sold 
and  delivered,  or  (per  Littledale,  J.)  for  goods  bargained  and  sold. 

(Maule,  J. :  The  subject  of  sale  was  not  ascertained  at  all. 
Suppose  I  have  1,000  bushels  of  corn  in  a  heap,  and  a  man  agrees 
to  buy  one  bushel  of  it, — would  it  not  be  preposterous  to  say  that  any 
particular  bushel  passed  ?) 

Smith  V.  Surman  (2)  is  an  authority  to  the  same  effect :  there,  the 
contract  was  for  a  sale  of  growing  trees.  In  Maberley  v.  Sheppard  (s), 
the  plaintiff  built  a  waggon  for  the  defendant :  the  latter  employed 
a  smith  to  affix  thereon  the  iron-work,  and  a  tilt-maker,  to  put  on 
a  tilt :  but  the  waggon  remained  in  the  possession  of  the  plaintiff : 
and  it  was  held  that  the  affixing  of  these  articles  to  it,  was  not  such 
an  acceptance  of  the  waggon  by  the  defendant,  as  to  satisfy  the 
Statute  of  Frauds. 

Cockburn  (with  whom  was  Barstoir),  in  support  of  the  rule : 

The  general  doctrine,  that,  where  something  remains  to  be  done 
by  the  vendor  of  goods,  before  their  delivery,  the  property  in  them 
does  not  pass  to  the  vendee,  is  not  controverted.  But  the  meaning 
of  that  proposition  is  this,  that  the  thing  to  be  done  has  reference 

(1)  29  R.  R.  438  (6  B.  &  C.  857 ;   8  (2)  33  R.  R.  259  (9  B.  &  C.  661). 

DowL  &  Ry.  693).  (3)  10  Biiig.  99 ;  3  Moo.  &  Sc.  436. 
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AoRAMAK     to  the  appropriation  of  the  goods  to  the  particular  contract     Snp- 
MoBRioB.     V^^  ^  ^1^  o'  twenty  sheep  oat  of  a  flock,  selected  and  marked  bj 

the  vendee,  and  it  was  part  of  the  contract  that  the  vendor  should 

drive  them  home,  would  not  the  property  pass  ? 

(Maulb,  J. :  Suppose,  as,  indeed,  is  not  uncommon,  the  score 
[  •467  ]      ♦of  sheep  are  selected,  and  remain  to  be  shorn  by  the  vendor  ?) 

In  that  case,  if  the  vendor  omitted  to  shear  the  sheep,  the  vendee 
might  do  it,  and  take  away  the  sheep,  leaving  the  fleece. 

(Maule,  J. :  It  is  quite  clear  that  some  portions  of  these  trees 
were  not  the  subject  of  the  sale.  The  unsevered  tops  and  sidings 
undoubtedly  remained  the  property  of  the  vendor.  Can  two  men 
be  seised  of  particular  parts  of  an  undivided  chattel  ?) 

It  is  difficult  to  see  why  they  may  not.  It  is  not  unusual  for  two 
or  more  to  be  jointly  interested  in  a  race-horse. 

(Maule,  J. :  But,  in  that  case,  each  is  seised  per  my  et  per  taut, 
not  each  of  an  ascertained  part.  If  the  vendee  had  brought  an 
action  for  the  non-delivery  of  the  timber,  could  the  vendor  have 
said  he  had  delivered  it,  when  the  vendee  had  no  right  to  take  it 
away  ?) 

That  would  depend  upon  circumstances.  If  no  bankruptcy  had 
intervened  here,  and  the  vendor  had  allowed  an  unreasonable  time 
to  elapse  without  severing  and  delivery,  would  the  vendee  have 
been  liable  in  trespass  for  doing  as  he  has  done? 

(Maule,  J. :  I  think  he  would.  The  vendor  has  bound  himself  to 
do  something,  and  has  failed  to  do  it ;  that  is  all. 

Wilde,  Ch.  J. :  There  has  been  no  appropriation,  and  no  delivery. 
The  case  falls  precisely  within  the  principle  of  Rugg  v.  Minett.) 

In  that  case,  there  remained  something  to  be  done  by  the  vendor, 
to  evidence  an  appropriation :  here,  the  thing  sold,  and  the  price, 
were  ascertained. 

(Maule,  J. :  But  not  the  quantity,  the  cubic  contents. 

Wilde,  Ch.  J. :  In  Hanson  v.  Meyei*  (i),  by  a  contract  of  sale,  the 

(1)  8  E.  R  672  (6  Eaat,  614 ;  2  J.  P.  Smith,  670). 
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vendee  agreed  to  purchase  all  the  starch  of  the  vendor  then  lying     aorahan 

at  the  warehouse  of  a  third  person,  at  so  much  per  cwt.,  by  bill  at     mobbiob. 

two  months :  the  starch  was  in  papers,  but  the  exact  weight  was 

not  then  ascertained,  *but  was  to  be  ascertained  afterwards  ;  and       [  '^ss  1 

fourteen  days  were  to  be  allowed  for  the  delivery  :  the  vendor  gave 

a  note  to  the  vendee,  addressed  to  the  warehouse-keeper,  directing 

him  to  weigh  and  deliver  to  the  vendee  all  his  starch  :  and  it  was 

held,  that  the  absolute  property  in  the  starch  did  not  vest  in  the 

vendee  before  the  weighing,  which  was  to  precede  the  delivery,  and 

to  determine  the  price ;    and  that,  notwithstanding  part  of  the 

starch  had  been  weighed  and  delivered  by  his  direction,  the  vendor, 

upon  the  bankruptcy  of  the  vendee,  might  retain  the  remainder, 

which  still  continued  unweighed,  in  the  warehouse,  in  the  name 

and  at  the  expense  of  the  vendor. 

Maulb,  J. :  It  has  repeatedly  been  held,  upon  contracts  for  the 
sale  of  corn,  Swanwick  v.  Sotheiin  (l)  ;  oil,  White  v.  Wilks  (2) ;  sugar, 
Rohde  V.  Thwaites  (3) ;  hemp,  Shepley  v.  Davis  (4) ;  and  flax,  Busk  v. 
Davis  (5),  that,  although  the  price  per  bushel,  per  ton,  or  per  cwt., 
and  the  precise  bulk,  are  ascertained,  yet  the  property  does  not  pass 
to  the  vendee,  so  long  as  something  remains  to  be  done  by  the 
vendor,  such  as  measuring  or  weighing.) 

In  Whitehouse  v.  Frost  (6),  A.,  having  forty  tuns  of  oil  secured  in  the 

same  cistern,  sold  ten  tuns  to  B.,  and  received  the  price,  and  B.  sold 

the  same  to  C,  and  took  his  acceptance  for  the  price,  at  four  months, 

and  gave  him  a  written  order  for  delivery  on  A.,  who  wrote  and  signed 

his  acceptance  upon  the  order ;  but  no  actual  delivery  was  made  of 

the  ten  tuns,  which  continued  mixed  with  the  rest,  in  A.'8  cistern : 

and  it  was  held  that  this  was  a  complete  sale  and  delivery  in  law  *of       L  *^^^  ] 

the  ten  tuns  by  B.  to  C,  nothing  remaining  to  be  done  on  the  part 

of  the  seller,  though,  as  between  him  and  A.,  it  remained  to  be 

measured  off;  and  therefore  that  the  seller  could  not,  upon  the 

bankruptcy  of  C,  the  buyer,  before  his  acceptance  became  due, 

countermand  the  measuring  off  and  delivery  in  fact  of  the  ten  tuns 

to  the  buyer  G. ;  and  that  the  goods  were  not  in  traiisitu,  so  as  to 

enable  the  seller  to  stop  them. 

(1)  48  B.  B.  740  (9  Ad.  &  El.  895 ;  (4)  15  B.  R  598  (1  Marsh.  252 ;  5 
1  P.  &  D.  648).  Taunt  617). 

(2)  14  R  B.  735  (5  Taunt  176;  1  (5)  15  B.  B.  288  (2  M.  &  S.  397; 
Marsh.  2).  1  Marsh.  258,  n. ;  5  Taunt  622,  n.). 

(3)  30  B.  B.  363  (6  B.  &  C.  388 ;  (6)  11  R  B.  491  (12  East,  614). 
9  DowL  *  By.  293). 
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AoRAMAN      Wilde,  Gh.  J.: 

r. 

MoBBioK.         The  argument  urged  on  the  part  of  the  defendant,  has  not  sne- 
ceeded  in  raising  any  doubt  in  my  mind.     It  appears  to  me  th&t 
the  case  is  quite  free  from  difficulty.     Upon  a  contract  for  the  sale 
of  goods,  so  long  as  anything  remains  to  be  done  to  them  by  the 
seller,  the  property  does  not  pass,  and  the  seller  has  a  right  to 
retain  them.     In  the  present  case,  several  things  remained  to  be 
done.     The  buyer  having  selected  and  marked  the  particular  parts 
of  the  trees  which  he  wished  to  purchase,  it  became  the  seller's  duty 
to  sever  those  parts  from  the  rest,  and  to  convey  them  to  Chepstow, 
and  there  deliver  them  at  the  purchaser's  wharf.     Now,  that  which 
the  buyer  does  for  the  purpose  of  enabling  the  seller  to  perform  his 
part  of  the  contract,  cannot  be  considered  as  an  acceptance  of  the 
article.    The  selection  and  marking  must,  of  necessity,  precede  the 
delivery.     What  I  understand  by  acceptance,  is,  an  act  done  by  two 
parties,  one  of  whom  is  content  to  deliver,  and  the  other  to  receive, 
the  subject-matter  of  the  contract.     The  evidence  here,  is,   that 
the  seller  engaged  that  he  would  sever  the  tops  and  sidings,  and, 
after  he  had  incurred  the  expense  of  severing,  he  would  incur  the 
further  expense  of  conveying  the  trunks  to  Chepstow ;   and  that 
the  buyer  undertook  to  accept  the  trunks  when  severed  and  delivered 
to  him  at  Chepstow.     That  is  the  contract  which  was  proved.    This 
being  the  state  of  things,  the  seller  becomes  bankrupt ;    and  the 
[  •4f)0  ]       buyer,  anxious  to  get  ^possession  of  the  timber,  which  it  appears  he 
had  paid  for,  goes  to  a  place  where  he  had  no  right  to  go,  and 
takes  upon  himself  to  sever  and  carry  away  that  which  does  not 
belong  to  him.     The  case  distinctly  falls  within  every  authority 
upon  the  subject  which  I  can  remember.    The  property  clearly  had 
not  passed  to  the  defendant,  and  he  was  guilty  of  a  trespass  and  a 
conversion,  in  possessing  himself  of  it  in  the  way  he  did.    I  therefore 
think  the  rule  to  enter  a  verdict  for  him,  should  be  discharged. 

Maule,  J. : 

I  am  of  the  same  opinion.  This  is  an  action  of  trover  for  timber 
which  the  plaintiffs  claim  as  assignees  of  Swift.  There  is  no  doubt 
that  the  trees  remained  the  property  of  Swift  at  the  time  of  his 
bankruptcy,  and  consequently  vested  in  his  assignees,  except  in  s^» 
far  as  they  were  divested  out  of  Swift  by  the  contract.  The  wav 
in  which  the  defendant  seeks  to  show  the  plaintiffs  to  be  out  of 
possession,  is  this,  that  the  bankrupt  had  entered  into  a  contract 
with  him,  by  which  it  was  agreed  that  certain  portions  of  the  trees  in 
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question  should  be  severed  and  floated  down  to  Chepstow  by  the  aobauak 
bankrupt,  and  there  delivered  to  the  defendant,  at  the  bankrupt's  morriob. 
expense.  Now,  the  rights  of  the  defendant  exist  only  so  far  as  they 
are  created  by  the  contract.  He  had  at  no  time  a  right  to  deal 
with  the  whole  tree :  it  was  to  be  severed  by  the  bankrupt,  and  the 
selected  portion  delivered  to  him  by  the  bankrupt.  Subject  to 
that  right,  the  entire  property  remained  in  the  bankrupt,  and  passed 
to  his  assignees.  How  could  the  qualified  right  which  the  defendant 
had,  a  right  which  was  only  to  be  enforced  by  suit,  justify  him  in 
taking  the  trees  out  of  the  possession  of  the  bankrupt?  Even 
according  to  his  own  view,  the  defendant  was  guilty  of  a  conversion, 
for  his  act  amounted  to  a  taking  of  the  whole  tree. 

V.  Williams,  J. :  [  46i  ] 

I  am  of  the  same  opinion.  There  was  nothing  to  show  that  the 
property  in  this  timber  ever  passed  to  the  defendant.  There  was 
clearly  no  delivery  to  satisfy  the  Statute  of  Frauds. 

Talfoubd,  J.,  concurred. 

^  Ride  discharged, 

POKCHER  AND  Another  v.  GARDNER  and  Others.  i849. 

(8  0.  B.  461-482 ;  S.  C.  19  L.  J.  C.  P.  63 ;  14  Jur.  43.)  iVor.  16. 17,23. 

By  agreement  between  the  plaintifEs,  trustees  of  a  marriage  settlement,  [  ^^M 
and  the  defendants,  three  of  the  committee  of  management  of  a  pro- 
jected Railway  Ck)mpany,  reciting  that  a  bill  for  the  formation  of  the 
railway  was  pending  in  the  House  of  Commons,  that  the  railway  was 
intended  to  pass  through  a  certain  park  which  was  subject  to  the  settle- 
ment, it  was  agreed,  that,  if  the  bill  should  pass  into  a  law  in  the 
then  present  or  the  next  session,  the  Company  should,  within  six  calendar 
months  after  the  passing  of  the  bill,  and  before  commencing  the  rail- 
way on  any  part  of  the  said  park  and  hereditaments,  pay  the  plaintiffs 
11,700^ ;  and  that,  in  consideration  of  that  sum,  the  Company  should  have 
conveyed  to  them  nineteen  acres  of  the  said  land,  &c.,  the  whole  of  the  said 
agreement  to  be  null  and  void,  unless  sanctioned  by  the  Court  of  Chancery 
in  a  cause  of  Lawrence  v.  Porcher,  and  so  much  of  that  agreement  as  the 
Court  should  require  should  be  inserted  in  the  Act :  Held,  that  the  plaintiffs' 
obtaining  the  sanction  of  the  Court  to  the  agreement  within  six  months  of 
the  passing  of  the  bill,  was  a  condition  precedent  to  their  right  to  sue  the 
defendants  for  the  money. 

This  was  an  action  of  aBBumpsit.  The  declaration  stated,  that 
theretofore,  to  wit,  on  the  20th  of  February,  1847,  by  a  certain 
agreement  then  made  between  the  plaintiffs  of  the  one  part,  and 
the  defendants  of  the  other  part,  reciting  that  a  bill  was  then 
pending  in  the  House  of  Commons,  intituled  *'  The  Cheltenham, 

B.B. — VOL.  LXXIX.  87 
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PoHOHEB     Oxford,  and  Rugby  Junction  Railway,"  &c. ;   and  reciting  that  the 

Oardmbh.     said  railway  was  intended  to  pass  through  Sandywell  Park,  and 

divers  other  hereditaments  in  the  county  of  Gloucester,  which  were 

subject  to  the  settlements  made  before  the  marriage  of  William 

[  *462  1  Lawrence ;  and  also  reciting  that  the  defendants  *were  three  of 
the  committee  of  management  of  the  said  Railway  Company,  and 
that  it  had  been  agreed  between  the  plaintiffs  and  defendants  as 
follows  :  That  the  plaintiffs,  in  consideration  of  9,700/.  and  2,000/., 
to  be  paid  to  them  by  the  said  Railway  Company,  and  also  in  con- 
sideration of  the  stipulations  thereinafter  mentioned,  agreed  to 
allow  the  said  railway  to  pass  through  the  said  park  and  heredita- 
ments, in  manner,  &c. ;  that  the  defendants  agreed,  that,  if  the  said 
bill  should  pass  into  a  law  in  the  then  present  or  the  then  next 
session  of  Parliament,  the  said  Company  should,  within  six  calendar 
months  after  the  passing  of  the  bill,  and  before  commencing  the 
said  railway  on  any  part  of  the  said  park  and  hereditaments,  pay 
to  the  plaintiffs  the  said  sums  of  9,7002.  and  2,000/. ;  that,  in 
consideration  of  the  said  sum  of  9,700/.,  the  said  Company  should 
have  conveyed  to  them  nineteen  acres  of  the  said  hereditaments, 
and  that  the  sum  of  2,000/.  should  be  accepted  by  the  plaintifiis  in 
satisfaction  of  all  private  bridges,  rebuilding  lodges,  &c. ;  that  the 
said  Company  were  to  fence  off  with  iron  hurdles,  and  keep  the 
same  in  good  repair,  &c. ;  and  the  whole  of  the  expenses  of  making 
out  the  title,  and  of  the  conveyance,  and  of  all  other  incidental 
charges,  were  to  be  paid  by  the  Company ;  the  whole  of  the  said 
agreement  to  be  null  and  void,  unless  sanctioned  by  the  Court  of 
Chancery,  in  a  cause  of  Lawrence  v.  Parcher;  and  so  much  of 
that  agreement  as  the  Court  should  require,  should  be  inserted  in 
the  Act ;  the  whole  of  the  expenses  of  the  plaintiffs  in  consequence 
of  the  said  projected  railway,  including  the  proceedings  in  the  said 
cause  of  Lawrence  v.  J^archer,  and  of  the  said  agreement,  were  to 
be  paid  by  the  said  committee  of  management,  within  fourteen  days 
from  the  obtaining  the  sanction  of  the  Court  of  Chancery.  The 
declaration  then  averred,  that,  the  said  agreement  being  so  made, 

[  *^^3  ]  in  consideration  thereof,  to  wit,  on  &c.  and  *that  the  plaintiffs,  at 
the  request  of  the  defendants,  had  then  promised  to  perform  all 
things  on  their  part  to  be  performed,  the  defendants  then  promised 
to  perform  all  things  on  their  part  to  be  performed,  and  that  the 
said  Railway  Company  should,  within  six  calendar  months  after 
the  passing  of  the  said  bill,  pay  to  the  plaintiffs  the  said  sums  of 
9,700/.  and  2,000/.,  and  should  pay  to  the  plaintiffs  the  whole  of  the 
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expenses  of  making  out  the  title  to  the  land  to  be  taken  by  the  Pobohkr 
said  Railway  Company  in  pursuance  of  the  said  agreement,  and  all  qabdner. 
other  charges  incidental  thereto ;  that,  although  the  plaintiffs  had 
duly  performed  all  things  on  their  part  to  be  performed,  &c.,  and 
had,  from  the  time  of  making  the  agreement,  continually,  been 
ready  and  willing  to  permit  and  allow  the  said  railway  to  pass 
through  the  said  park  and  hereditaments,  in  the  manner  in  the 
said  agreement  mentioned ;  and  although  the  said  bill,  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  being  in  the  then  present 
session  of  Parliament  in  which  the  said  agreement  was  made,  did 
pass  into  a  law ;  and  although  the  plaintiffs  afterwards,  and  before 
this  suit,  to  wit,  on  &c.,  did  deliver  to  the  defendants  and  the  said 
Bailway  Company  a  good  and  sufficient  abstract  of  the  plaintiffs' 
title  to  the  said  land  and  hereditaments  intended  to  be  taken  for 
the  purpose  of  the  said  intended  railway  by  the  said  Bailway 
Company,  and  were,  after  the  delivery  of  the  said  abstract,  and 
within  six  calendar  months  after  the  passing  of  the  said  bill,  and 
before  this  suit,  to  wit,  on  &c.,  ready  and  willing  to  deduce  and 
show,  and  did  then  show  and  make  appear,  to  the  defendants  and 
the  said  Bailway  Company,  a  good  and  sufficient  title  to  the  said 
land  and  hereditaments,  enabling  them  to  convey  to  the  said  Bail- 
way  Company  the  said  land  and  hereditaments,  on  the  terms  afore- 
said, and  the  plaintiffs  were  then,  and  ever  since  had  been,  and 
still  were,  ready  and  willing  and  able  to  complete  the  said  *agree-  [  ^^^^  ] 
ment  on  their  part,  and  to  convey  to  the  said  Bailway  Company 
nineteen  acres  of  the  said  land,  in  pursuance  thereof ;  and  although, 
after  the  said  agreement,  and  before  this  suit,  a  longer  period  than 
six  calendar  months  elapsed  after  the  passing  of  the  said  bill ;  and 
although  the  plaintiffs  had,  from  the  time  [of]  the  said  agreement, 
continually,  been  ready  and  willing  to  accept  and  receive  the  said 
sum  of  9,700Z.,  and  the  said  sum  of  2,000L  in  full  satisfaction  of  all 
private  bridges,  removal  of  lodges,  &c. ;  and  although,  after  the 
said  agreement,  and  before  this  suit,  to  wit,  on  &c.,  the  said  agree- 
ment was  duly  sanctioned  by  the  said  Court  of  Chancery,  in  the 
said  cause  of  Lawrence  v.  Porcher,  of  all  which  said  several  premises 
respectively  the  defendants  and  the  said  Bailway  Company,  after 
the  said  agreement,  and  after  the  passing  the  said  bill,  and  before  this 
suit,  to  wit,  on  &c.,  had  notice,  and  the  said  Bailway  Company 
was  then  requested  by  the  plaintiffs  to  pay  them  the  said  sums  of 
9,700/.  ar  d  2,000i.  respectively ;  yet  the  said  Bailway  Company  did 
not  pay,  nor  had  the  said  Bailway  Company  paid,  the  said  sums, 
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PoBOHBR  or  any  part  thereof ;  and  although  the  defendants,  afterwards,  to 
Gaudneb.  ^^^9  0^  ^^'>  ^^^  notice  of  the  said  several  prenuses,  and  were 
then  requested  by  the  plaintiffs  to  pay  or  cause  to  be  paid  by  the 
said  Railway  Company  to  the  plaintiffs  the  said  sums  of  9,700/.  and 
2,000{.,  the  defendants  had  not  paid,  or  caused  to  be  paid,  by  the 
said  Railway  Company,  the  said  sums  of  9,700/.  and  2,000/.,  and 
the  said  sums  of  9,700/.  and  2,000/.,  and  every  part  thereof,  were 
still  due  to  the  plaintiffs.  The  declaration  then  alleged  for  special 
damage,  that  the  plaintiffs  had  incurred  certain  expenses  in  making 
out  the  title  to  the  land,  in  preparing  the  conveyance,  and  in 
incidental  expenses,  in  pursuance  of  the  agreement,  whereof  the 
defendants  and  the  said  Railway  Company  had  notice  before  this 
[  ^i65  ]  *suit,  and  were  respectively  requested  to  pay,  and  which  they 
respectively  had  omitted  to  do,  &c. 

The  defendants  pleaded,  fifthly,  that,  although  true  it  was  that 
the  said  agreement  was  sanctioned  by  the  Court  of  Chancery,  in 
the  said  cause  of  Lawrence  v.  Porcher,  as  in  the  declaration  alleged, 
nevertheless,  for  plea  in  that  behalf,  the  defendants  said  that  the 
said  agreement  was  not  so  sanctioned  within,  nor  until  after  the 
expiration  of,  six  calendar  months  after  the  passing  of  the  bill 
in  the  said  agreement  mentioned.     Verification. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the 
plea  was  bad,  because,  according  to  the  true  meaning  of  the 
contract,  it  was  not  necessary  that  the  sanction  of  the  Court  of 
Chancery  should  be  obtained  within  the  six  months,  and  that 
the  agreement  did  not  become  null  and  void  at  the  end  of  the  six 
months,  although  such  sanction  had  not  at  that  time  been 
obtained. 

Joinder  in  demurrer : 

Mtv.  16.  Gray,  in  support  of  the  demurrer  : 

The  fifth  plea  is  clearly  bad.  No  particular  time  being  fixed  for 
obtaining  the  sanction  of  the  Court  of  Chancery  to  the  agreement, 
the  obtaining  of  such  sanction  was  not  a  condition  precedent :  it 
was  sufficient  that  it  should  be  obtained  at  any  time  after  the 
expiration  of  the  six  months.  The  case  falls  within  the  principle 
of  Dicker  v.  Jackson  (i).  There,  the  declaration  stated,  that,  on 
the  2nd  of  September,  1844,  the  plaintiff  entered  into  certain 
articles  of  agreement  with  the  defendant,  for  the  sale  of  a  piece  of 
land,  whereby  the  plaintiff  agreed  that  he  would,  within  one  month 

(1)  77  K.  E.  289  (6  C.  B.  103). 
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from  the  date  thereof,  or  from  being  required  so  to  do,  deliver  to  Poboheb 
the  defendant  an  abstract  of  ^his  title  to  the  said  premises,  and  qabdneb. 
deduce  a  clear  title  thereto,  and  that  the  defendant  did  thereby  [  *466  ] 
agree  that  he  would  pay  the  purchase-money  as  follows,  the  sum  of 
548Z.  188,  lOd.  on  the  signing  of  the  contract,  and  the  residue  or 
Bum  of  4,940Z.  10«.  on  or  before  the  2nd  of  September,  1848, 
together  with  interest,  &c. :  the  declaration,  after  stating  that  the 
plaintiff  did,  before  the  commencement  of  the  suit,  and  within  one 
month  from  being  required  so  to  do,  deliver  to  the  defendant  such 
an  abstract  of  his  title  to  the  said  premises,  and  deduce  such  a 
clear  title  thereto,  as  in  and  by  the  said  articles  in  that  behalf 
specified  and  required,  alleged  for  breach  the  non-payment  by  the 
defendant  of  the  residue  of  the  purchase-money :  and  a  plea,  that 
the  plaintiff  did  not  deliver  to  the  defendant  an  abstract  of  title  to 
the  said  premises,  and  deduce  such  clear  title  thereto,  as  in  and  by 
the  said  agreement  specified  and  required,  vwdo  et  forma,  &c.,  was 
held  bad,  inasmuch  as  the  performance  by  the  plaintiff  of  the 
contract  with  respect  to  delivering  an  abstract,  &c.,  was  not  a 
condition  precedent  to  his  right  to  maintain  an  action  for  the  non- 
payment of  the  purchase-money,  and,  consequently,  that  the 
allegation  in  the  declaration,  of  such  performance,  was  immaterial, 
and  not  traversable. '  The  stipulation  as  to  obtaining  the  sanction 
of  the  Court  of  Chancery,  is  not  a  condition  in  favour  of  the 
defendants,  but  is  introduced  solely  for  the  benefit  of  the  plaintiffs, 
who,  being  trustees,  might  render  themselves  personally  responsible 
if  they  acted  without  such  sanction. 

(Y.  Williams,  J. :  When  would  the  Statute  of  Limitations  begin 
to  run  here  ?) 

In  one  view,  from  the  end  of  the  six  months,  the  defendants  being 
from  that  time  liable  to  pay  the  money :  in  another,  from  the  time 
the  sanction  of  the  Court  of  Chancery  was  obtained.  In  Wilks  v. 
Smith  (1),  the  declaration  alleged,  that,  by  an  *agreement  made  [  •^67  ] 
between  the  plaintiff  and  the  defendant,  the  plaintiff  agreed  to  sell, 
and  the  defendant  to  buy,  certain  building  ground,  for  the  sum  of 
120/.,  which  the  defendant  agreed  to  pay  the  plaintiff  on  or  before 
the  expiration  of  four  years,  with  interest  at  51.  per  cent,  half-yearly 
until  paid ;  and  it  averred  that  the  four  years  had  not  expired,  that 
the  120Z.  had  not  been  paid,  and  that  12Z.  had  become  due  for 
interest :  and  it  was  held  that  the  declaration  was  good,  and  that 
(1)  62  B.  R.  650  (10  M.  &  W.  335). 
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PoBCHKB  the  plaintiff  was  not  bound  to  aver  that  he  had  delivered  possession 
Gabdnbb.  0^  ^he  land,  or  that  he  had  title  thereto^  or  was  ready  and  willing 
to  convey  it  Parkb,  B.,  there  says:  "The  consideration  for  the 
defendant's  paying  the  interest,  is,  the  plaintiff's  undertaking  to 
sell  the  land,  not  the  actual  sale  of  it.  The  plaintiff  is  not  boond 
to  do  any  thing  before  the  money  is  paid.  The  rule  as  laid  down 
in  the  notes  to  Pordage  v.  Cole  (i),  applies  strictly  to  this  case. 
No  time,  then,  being  fixed  by  the  agreement  for  the  conveyance  of 
the  land,  it  cannot  be  a  condition  precedent ;  nor  can  we  imply  that 
a  conveyance  was  intended  to  be  made  before  the  interest  was  paid, 
else  we  should  be  supposing  that  the  plaintiff  intended  to  part  with 
his  estate  before  the  money  was  paid,  and  such  an  intention 
certainly  cannot  be  implied  from  the  nature  of  the  contract."  The 
declaration  here  would  have  been  a  perfectly  good  one,  if,  after 
setting  out  the  agreement,  it  had  merely  averred  that  the  bill  had 
passed,  and  the  six  months  elapsed,  without  saying  anything  about 
the  sanction  of  the  Court  of  Chancery  having  been  obtained. 

Cowling^  contra  : 

According  to  the  terms  of  the  agreement,  as  set  out  in  the 
declaration,  the  payment  of  the  money  was  conditional  on  the 
[  *468  ]  sanction  of  the  Court  *of  Chancery  to  the  conveyance  being 
obtained.  If  so,  whether  it  be  a  condition  precedent  or  a  condition 
subsequent,  the  plaintiffs  must  fail:  in  the  former  case,  the 
declaration  is  bad ;  in  the  latter,  the  plea  is  a  good  answer.  The 
defendants  are  three  of  the  committee  of  management  of  a  pro- 
jected Bailway  Company :  the  plaintiffs  are  the  trustees  of  a 
marriage  settlement.  The  defendants,  at  the  time  of  entering  into 
this  agreement,  were,  endeavouring  to  obtain  an  Act  of  Parliament 
to  regulate  their  undertaking.  The  defendants,  at  the  most,  were 
only  bargaining  for  an  equity.  The  land  was  not  to  be  conveyed 
until  the  money  was  paid.  Under  ordinary  circumstances,  the 
plaintiffs  would  recover  upon  this  state  of  things:  but  the  fact 
of  the  plaintiffs  being  trustees,  makes  a  material  difference. 

(Maule,  J. :  Is  not  the  payment  to  be  made  absolutely  on  the 
days  stipulated ;  the  money  being  recoverable  back,  on  the  plaintiffs* 
failure  to  make  a  title  ?  In  the  eyent  of  no  title  being  made,  the 
contract  would  necessarily  be  void :  that  is  an  implied  condition  in 
every  contract  of  sale.) 

(1)  1  Wms.  Saund.  319  1. 
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If  the  vendorB  have  no  title,  the  vendees  clearly  are  not  bound  to  porohbb 
pay  the  money.  Undoubtedly,  if  the  one  party  agrees  to  pay  the  gaednkb. 
money  at  a  particular  time,  without  any  stipulation  for  title,  he 
must  pay  the  money  at  the  day,  and  rely  on  his  doubtful  remedy 
by  a  cross-action.  The  decision  of  WUks  v.  Smith  is  expressly  put 
by  the  Court  upon  that  ground.  Here,  the  language  of  the  agree- 
ment is  as  plain  as  it  can  be :  the  whole  of  the  agreement  is  to  be 
null  and  void,  unless  sanctioned  by  the  Court  of  Chancery.    And  » 

the  obvious  meaning  of  the  agreement,  is,  that  the  sanction  of 
the  Court  of  Chancery  shall  be  obtained  before  the  passing  of 
the  bill. 

Qray,  in  reply : 

A  purchaser  who  has  engaged  to  pay  money  on  a  given  day,  is 
bound  to  perform  his  promise,  ^although  the  vendor  may  not  be  [  *469  ] 
prepared  at  that  time  to  make  a  good  title.  If  the  plaintiffs  had  no 
title  to  convey,  the  defendants  would  be  not  worse  off  than  if  the 
agreement  had  contained  no  stipulation  for  the  obtaining  the 
sanction  of  the  Court  of  Chancery. 

(Wilde,  Ch.  J. :  By  the  agreement,  it  is  expressly  stipulated  that 
the  money  shall  be  paid  before  the  railway  is  commenced.  That 
being  so,  if  the  defendants  are  to  pay  the  money  before  a  title  is 
made,  the  stipulation  to  that  effect  should  be  clear  and  unam- 
biguous. In  Dicker  v.  Jackson,  possession  was  given.  Here,  there  is 
a  naked  stipulation  for  the  payment  of  11,700Z.,  not  simply  at  the 
hazard  of  the  title,  but  also  at  the  hazard  of  the  sanction  of  the 
Court  of  Chancery  to  the  agreement,  being  obtained.) 

There  is  no  hardship  on  the  defendants :  for,  an  action  for  money 
had  and  received  would  lie  against  the  plaintiffs  to  recover  back 
the  money,  upon  a  failure  to  make  a  title,  and  to  obtain  the  sanction 
of  the  Court  of  Chancery :  Wright  v.  CoUs  (i). 

Cur.  adv.  vuit. 

WiLDB,  Ch.  J.,  on  a  subsequent  day  (Nov.  17),  said  it  had  occurred 
to  the  Court  that  certain  questions,  which  had  not  been  fully  dis- 
cussed on  the  former  occasion,  were  very  fit  to  be  considered :  and 
he  proposed  a  second  argument  upon  the  following  points : 

"  1.  Is  the  true  construction  of  the  agreement,  that  the  Company 
contracted  to  pay  the  specified  amount  within  six  months  after  the 

(1)  AnU,  p.  430  (8  0.  B.  150). 
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PoRCHiB     Act  of   Parliament  should  have  passed,  provided   the   Court  of 
Gabdmbb.     Chancery  should  within  that  time  have  affirmed  the  agreement,  and, 
if  the  Court  should  not  have  affirmed  the  agreement  within  the  six 
months,  then  to  pay  the  amount  so  soon  after  the  expiration  of  the 
[  *470  ]      six  months  as  the  confirmation  *of  the  Court  should  be  obtained, 
provided  such  confirmation  should  be  obtained  within  a  reasonable 
time  afterwards  ?  "  or 
•  "  2.  Is  the  true  construction  of  the  agreement,  that  the  Company 

contracted  to  pay  the  amount  mentioned  within  six  months  after 
the  Act  should  be  obtained,  provided  within  that  time  the  confirma- 
tion of  the  Court  of  Chancery  should  be  obtained,  otherwise,  the 
contract  to  be  wholly  void  ?  " 

Gray,  for  the  plaintiffs : 

The  true  meaning  of  the  agreement  is,  that  the  plaintiffs  are  to 
have  a  reasonable  time  for  obtaining  the  sanction  of  the  Court  of 
Chancery,  notwithstanding  the  previous  passing  of  the  bill.  Some 
proceeding  in  Court  would  be  necessary,  in  order  to  obtain  the 
assent  of  the  Court  of  Chancery  to  the  agreement :  and  it  is  impos- 
sible to  define  precisely  the  time  those  proceedings  would  take. 
There  is  nothing  on  the  face  of  this  declaration,  to  show  the  lap^ 
of  time  between  the  making  of  the  agreement  and  the  passing  of 
the  bill.  In  Com. Dig.  Defeazance  (A.),  it  is  said,  "A  defeasance 
is  an  instrument  which  defeats  the  force  or  operation  of  some  other 
deed,  or  estate.  And  that  which  in  the  same  deed  is  called  a  con- 
dition,  in  another  deed  is  a  defeasance."  If,  therefore,  the  stipulation 
as  to  the  obtaining  the  sanction  of  the  Court  of  Chancery  had 
been  contained  in  another  contract,  it  might  have  operated  as  a 
defeasance ;  here,  it  can  only  operate  as  a  condition. 

(Maule,  J. :  Have  not  the  parties,  in  effect,  though  not  in  express 
terms,  said  that  the  whole  agreement  shall  be  void,  unless  the 
sanction  of  the  Court  of  Chancery  shall  be  obtained  before  the 
money  is  to  become  payable  ?) 

It  is  submitted  that  they  have  not. 

(WiLDB,  Ch.  J.:   Their  Act  of   Parliament  would  be  perfectly 

useless  to  the  Company,   unless  the  sanction  of    the  Court  of 

[  *47i  ]      Chancery  were  obtained.     That,  therefore,  makes  *it  probable  that 

the  parties  contemplated   that  the  sanction  should  be  obtained 

before  the  payment  of  the  money.) 
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It  might  be  of  such  importance  to  the  Company  to  obtain  immediate      Pobchbb 

possession  of  the  land,  that  they  were  content  to  pay  the  money,     gaednkb. 

and  take  the  risk  of  the  trustees  afterwards  failing  to  obtain  the 

sanction  of  the  Court.    If  such  sanction  were  not  obtained  within 

a  reasonable  time,  the  agreement  would  then  become  null  and  void, 

and  the  defendants  might  recover  back  the  money,  as  upon  a  failure 

of  consideration.    It  is  a  clear  rule  of  law,  that,  where  no  time  is 

expressly  stipulated  for  the  doing  of  an  act,  it  must  be  done  within 

a  reasonable  time.    Thus,  in  the  case  of  a  hand-bill  offering  a 

reward  for  the  apprehension  and  conviction  of  a  criminal,  the 

information  which  is  to  entitle  a  party  to  the  reward,  must  be  given 

within  a  reasonable  time,  and  must  not  be  delayed  until  a  prosecution 

is  fruitless.    If  the  time  be  unreasonable,  it  lies  upon  the  defendant 

to  show  it.     This  is  laid  down  in  Hotham  v.  The  East  India  Com- 

pany  (i).     There,  a  covenant  in  a  charter-party,  *'  that  no  claim 

should  be  admitted,  or  allowance  made,  for  short  tonnage,  unless 

such  short  tonnage  should  be  found  and  made  to  appear  on  the 

ship's  arrival,  on  a  survey  to  be  taken  by  four  shipwrights,  to  be 

indifferently  chosen  by  both  parties,"  was  held  not  to  be  a  condition 

precedent  to  the  plaintiff's  right  to  recover  for  short  tonnage ;  but 

to  be  a  matter  of  defence,  to  be  taken  advantage  of  by  the  defendants. 

AsHHURST,  J.,  there  says :  **  There  are  no  precise  technical  words 

required  in  a  deed  to  make  a  stipulation  a  condition  precedent  or 

subsequent :  neither  does  it  depend  on  the  circumstances  whether 

the  clause  is  placed  prior  or  posterior  in  the  deed,  so  that  it  operates 

as  a  proviso  or  covenant :  for,  the  same  words  have  been  construed 

*to  operate  as  either  the  one  or  the  other,  according  to  the  nature      [  *^72  | 

of  the  transaction.     The  right  of  action,  once  vested,  was  only 

capable  of  being  divested  by  a  subsequent  non-feasance,  viz.  by  not 

taking  the  proper  steps  to  procure  a  survey  after  the  arrival  of  the 

ship  in  the  river  Thames.    This,  therefore,  being  a  circumstance, 

the  omission  of  which  was  to  defeat  the  plaintiff's  right  of  action, 

once  vested,  whether  called  by  the  name  of  a  proviso  by  way  of 

defeasance,  or  a  condition  subsequent,  it  must  in  its  nature  be  a 

matter  of  defence,  and  ought  to  be  shown  by  the  defendants." 

Cotvling,  contra : 

The  construction  suggested  by  the  second  question  proposed  by 
the  Court,  is  the  correct  one,  with  an  exception  that  does  not  apply 
to  this  case,  viz.  the  obtaining  the  sanction  of  the  Court  of  Chancery 

(1)  1  E.  B.  333  (1  T.  R.  638). 


586  1849.    C.  P.    8  C.  B.  472—478.  [ili. 

PoBOHEB  within  six  months.  The  9,7002.  and  2,000Z.  are  payable  the  mom^t 
Gardkbr.  ^^6  bill  passes :  the  six  months  are  given  as  mere  days  of  grace. 
Possibly  the  parties  may  have  thought  that  similar  days  of  grace 
were  allowed  for  obtaining  the  sanction  of  the  Court  of  Ghaneery : 
if  they  did,  it  is  safer  to  say,  quod  voluerunt  non  dixerwU.  It 
appears,  upon  the  face  of  the  declaration  and  the  plea,  that  such 
sanction  of  the  Court  of  Chancery  was  not  obtained  until  after  the 
lapse  of  six  months. 

(Maule,  J. :  The  agreement,  by  the  terms  of  it,  was  to  be  null 
and  void,  if  the  sanction  of  the  Court  of  Chancery  was  not  obtained 
within  six  months  after  the  passing  of  the  Act.  To  make  it  so, 
you  must  deprive  it  of  all  operation  :  and  yet  it  may  have  had  the 
operation  of  compelling  the  Company  to  pay  the  money  before  sneh 
sanction  was  obtained.) 

In  Thicknesse  v.  The  Lancaster  Canal  Company  (i),  a  Company  was 
impowered  by  an  Act  of  Parliament  to  make  a  canal  within  certain 
limits,  without  specifying  any  time  within  which  it  was  to  be 
[  *473  ]  completed  :  *and  it  was  held  that  no  limitation  as  to  time  could  be 
assigned  to  the  powers  conferred,  by  an  intendment  that  they  were 
to  be  exercised  within  a  reasonable  time,  and  consequently  that 
the  works  might  be  resumed  at  any  period.  Time,  when  specified, 
and  of  the  essence  of  a  contract,  is  not  to  be  extended  to  a 
reasonable  time :  Stowell  v.  Robinson  (2). 

(Maule,  J. :  The  reasonable  time  is  sought  to  be  applied  here, 
upon  the  supposition  that  no  time  is  mentioned,  either  in  express 
terms,  or  by  implication.) 

The  question,  then,  is,  whether  the  parties  have,  in  substance, 
though  not  in  express  terms,  said  that  the  sanction  of  the  Court  of 
Chancery  is  to  be  obtained  within  a  reasonable  time.  In  Worsley  v. 
Wood{B)f  by  the  proposals  of  the  Phoenix  Insurance  Company,  it 
was  stipulated  that  "  persons  insured  shall  give  notice  of  the  loss 
forthwith,  deliver  in  an  account,  and  procure  a  certificate  of  the 
minister,  churchwardens,  and  some  reputable  householders  of  the 
parish,  importing  that  they  knew  the  character  &c.  of  the  assured, 
and  believed  that  he  really  had  sustained  the  loss,  and  withoat 

(1)  51  E.  E.  692  (4  M.  &  W.  472).         ante,  p.  470. 

(2)  43  E.  E.  861   (3  Bing.  N.  0.  (3)  3  E.  E.  323  (6  T.  R  710). 
928).     And   see  Duncan  y.    Topham, 
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fraud :  and  it  was  held,  reversing  the  judgment  of  this  Court  (i),      Pobchbb 

that  the  procuring  of  such  a  certificate  was  a  condition  precedent     gabdVer. 

to  the  right  of  the  assured  to  recover,  and  that  it  was  immaterial 

that  the  minister  &c.  wrongfully  refused  to  sign  the  certificate. 

Lord  Kbnyon  there  sajs :  **  If  there  be  a  condition  precedent  to  do 

an  impossible  thing,  the  obligation  becomes  single :  but,  however 

improbable  the  thing  may  be,  it  must  be  complied  with,  or  the 

right  which  was  to  attach  on  its  being  performed,  does  not  vest. 

If  the  condition  be  that  A.  shall  enfeoff  B.,  and  A.  do  all  in  his 

power  to  perform  the  condition,  and  B.  *will  not  receive  livery  of       [  ♦474  ] 

seisin,  yet,  from  the  time  of  Lord  Coke  to  the  present  moment,  it 

has  not  been  doubted  but  that  the  right  which  was  to  depend  on 

the  performance  of  that  condition,  did  not  arise." 

(Wilde,  Ch.  J. :  This  question  often  arises  upon  certificates  of 
surveyors  under  building  contracts.) 

Morgan  v.  Biimie  (2)  was  a  case  of  that  sort.  There,  the  defendant 
was  to  pay  for  a  certain  building,  upon  receiving  an  architect's 
certificate  that  the  work  was  done  to  his  satisfaction.  The  architect 
checked  the  builder's  charges,  and  sent  them  to  the  defendant :  and 
it  was  held  that  this  did  not  amount  to  such  a  certificate  of  satis- 
faction as  to  enable  the  builder  to  sue  the  defendant,  although  the 
defendant  had  not  objected  to  pay  on  the  ground  that  no  sufficient  * 
certificate  had  been  rendered.  Whether  the  obtaining  the  sanction 
of  the  Court  of  Chancery  was  a  condition  precedent  or  subsequent, 
depends  upon  the  language  of  the  instrument.  And  here,  the 
language  is  much  more  clear  to  show  that  a  condition  precedent 
was  contemplated,  than  it  was  in  Woraley  v.  Wood.  There  is  no 
averment  that  a  reasonable  time  had  elapsed ;  and  therefore,  even 
if  the  argument  on  the  other  side  be  correct,  the  declaration  would 
be  clearly  bad :  StavaH  v.  Eastwood  (8).  In  Hotham  v.  The  East 
India  Company,  the  making  a  claim  for  short  tonnage,  was  a 
condition  subsequent,  and  therefore  it  was  not  necessary  to  aver 
performance  in  the  declaration. 

Gray,  in  reply : 

In  Worsley  v.  Wood,  the  certificate  was,  in  express  terms,  required 
to  be  obtained.     There  would  be  no  absurdity  in  holding  that  the 

(1)  Wood  V.   Wfyrsley,  3  B.  B.  323  (2)  35  B.  B.  663  (9  Bing.  672;    3 

(2   H.  BI.   d74  ;     3    Wentw.  Plead.      Moo.  &  So.  76}. 
387).  (3)  11  M.  &  W.  197. 
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PoBGHBR     Company  were  bound  to  pay  the  money  before  the  sanction  of  the 

Gabdneb.     Court  of  Chancery  was  obtained.     It  might  have  *been  of  great 

[  *^76  ]      advantage  to  them  to  obtain  immediate  possession  of  the  land,  even 

though  such  possession  should  have  been  but  temporary. 

Wilde,  Ch.  J.: 

The  declaration  in  this  case  states,  that,  by  an  agreement  made 
on  the  20fch  of  February,  1847,  between  the  plaintiffs  and  the 
defendants,  reciting,  that  a  bill  was  then  pending  in  the  House  of 
Commons,  intituled  "Th6  Cheltenham,  Oxford,  and  Rugby  Junction 
Eailway,"  that  the  railway  was  intended  to  pass  through  Sandywell 
Park  and  other  hereditaments  in  the  county  of  Gloucester,  which 
were  subject  to  certain  settlements  made  before  the  marriage  of 
William  Lawrence,  that  the  defendants  were  three  of  the  committee 
of  management  of  the  said  Railway  Company,  and  that  it  had 
been  agreed  between  the  parties,  that,  in  consideration  of  9,700/. 
and  2,000{.  to  be  paid  to  the  plaintiffs  by  the  Company,  and  also  in 
consideration  of  the  stipulations  thereinafter  mentioned,  the  said 
railway  should  be  allowed  to  pass  through  the  said  park  and  here- 
ditaments, the  defendants  agreed,  that,  if  the  said  bill  should  pass 
into  a  law  in  the  then  present  or  the  then  next  session  of  Parliament, 
the  Company  should,  within  six  calendar  months  after  the  passing 
of  the  bill,  and  before  commencing  the  said  railway  on  any  part  of 
the  said  park  and  hereditaments,  pay  to  the  plaintiffs  the  said  sums 
of  9,700Z.  and  2,000Z. :  and,  after  setting  forth  certain  other  stipu- 
lations which  it  is  unnecessary  further  to  advert  to,  it  was  provided, 
that  ''  the  whole  of  the  said  agreement  should  be  null  and  void, 
unless  sanctioned  by  the  Court  of  Chancery  in  a  cause  of  Latvrence  v. 
Porcher;  and  that  so  much  of  that  agreement  as  the  Court  should 
require,  should  be  inserted  in  the  Act :  "  and  then  follow  certain 
provisions  with  regard  to  the  expenses  incurred  in  that  cause,  and 
the  expenses  of  the  agreement.  The  declaration  then,  after  averring 
[  ^476  ]  mutual  "^'promises,  &c.,  alleged  for  breach,  that,  although  the 
plaintiffs  had  always  been  ready  and  willing  to  permit  the  railway 
to  pass  through  the  said  park  and  hereditaments,  and  although  the 
said  bill  did  in  the  then  present  session  of  Parliament  pass  into  a 
law,  and  although  the  plaintiffs  did  deliver  a  good  and  sufficient 
abstract  of  their  title  to  the  said  land  and  hereditaments  intended 
to  be  taken  for  the  purpose  of  the  said  intended  railway,  and  were, 
after  the  delivery  of  the  said  abstract,  and  within  six  calendar 
months  after  the  passing  of  the  said  bill,  ready  and 'willing  to 
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deduce,  and  did  deduce,  a  good  and  sufficient  title,  tbc,  and  were      Poucher 
ready  to  convey  the  land,  and  although  the  said  agreement  was     gardneb. 
duly  sanctioned  by  the  Court  of  Chancery  in  the  said  cause  of 
Lawrence  v.  Porcher^  &c.,  yet  the  Company  did  not  pay  the  9,7001. 
and  2,000/.,  or  any  part  thereof,  &c. 

In  answer  to  this  declaration,  the  defendants  have  pleaded,  that, 
although  true  it  was  that  the  said  agreement  was  sanctioned  by  the 
said  Court  of  Chancery  in  the  said  cause  of  Lawrence  v.  Porcher,  as 
in  the  declaration  alleged,  yet  that  the  said  agreement  was  not  so 
sanctioned  within,  nor  until  after  the  expiration  of,  six  calendar 
months  after  the  passing  of  the  said  bill  in  the  said  agreement 
mentioned. 

To  that  plea  the  plaintiffs  have  demurred  specially :  and,  upon 
the  argument  before  us,  the  questions  which  were  mooted,  were, 
whether  the  obtaining  of  the  sanction  of  the  Court  of  Chancery  to 
the  agreement,  was  a  condition  precedent  to  the  right  of  the  plaintiffs 
to  maintain  an  action  to  recover  the  two  sums  of  9,7002.  and  2,000/., 
or,  if  a  condition  precedent,  within  what  time,  or  whether  it  was  a 
condition  subsequent. 

The  principles  which  govern  the  Courts  in  construing  agreements 
of  this  sort,  are  well  known,  and  are  not  now  disputed.  The 
question  is,  taking  the  whole  instrument  together,  what  is  fairly  to 
be  inferred  from  its  'language  to  have  been  the  intention  of  the  [  *477  ] 
parties,  whether  it  was,  that  the  sanction  of  the  Court  of  Chancery 
should  be  obtained  before  the  money  should  be  due  and  payable, 
and  whether  or  not  such  sanction  was  to  be  obtained  within  a 
limited  time.  It  seems  to  me  that  the  true  construction  of  the 
agreement  is,  that  the  obtaining  the  sanction  of  the  Court  was  a 
condition  precedent,  and  that  such  sanction  should  be  obtained 
before  any  right  of  action  should  arise  to  the  plaintiffs,  and  at 
least  within  six  months;  and  therefore  that  the  defendants  are 
entitled  to  the  judgment  of  the  Court  upon  this  demurrer. 

Looking  at  the  whole  of  the  agreement,  it  appears  that  the 
vendors  (the  plaintiffs)  are  trustees.  The  Company  would  require 
a  good  equitable  as  well  as  a  legal  title  to  the  land  that  was  to  be 
conveyed  to  them.  There  is  a  material  distinction  between  this 
and  most  of  the  cases  where  the  purchase-money  has  been  held  to 
be  payable  before  the  title  is  shown  or  the  conveyance  executed.  I 
think  wherever  it  is  contended  that  the  true  construction  of  the 
agreement  is  that  the  purchase-money  is  to  be  paid  before  the  title 
can  be  asc^tained,  the  terms  of  the  instrument  should  be  so  plain 
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PoBCHBB  and  express  as  to  leave  no  doubt  that  such  was  the  intention  of  the 
Qabdmer.  parties,  that  the  purchaser  contemplated  parting  with  his  money  at 
the  risk  of  being  able  to  recover  it  back  upon  the  vendor's  failing 
to  make  out  a  good  title.  Here,  the  agreement,  upon  the  face  of  it, 
shows  that  the  vendors  had  not  a  title  to  convey,  that  something 
was  necessary  to  enable  them  to  make  a  title,  viz.  the  sanction  of 
the  Court  of  Chancery.  When  a  party  enters  into  a  contract 
of  purchase  with  trustees,  with  notice  that  they  are  so,  he  buys 
subject  to  all  the  trusts,  and  may  be  deprived  in  equity  of  all 
benefit  from  the  agreement.    This,  therefore,  is  a  case  in  which  it 

[  *^78  ]  not  only  appears  upon  the  face  of  the  agreement  that  *the  vendors 
•  have  no  title,  but  also  that  they  are  about  to  proceed  to  acquire  a 
title ;  and  that,  whether  they  will  ultimately  have  a  title  to  convey 
or  not,  depends  upon  the  discretion  of  the  Court  of  Chancery,  a 
discretion  which  will  be  governed  by  circumstances  which  may  be 
wholly  beyond  the  power  or  control  of  the  parties  or  either  of  them. 
Looking  at  the  object  of  the  purchasers,  who  represent  a  Bailway 
Company,  it  is  impossible  to  shut  one's  eyes  to  the  inconveniences 
attending  the  construction  which  has  been  contended  for  on  the 
part  of  the  plaintiffs.  The  failure  to  obtain  a  good  title  to  the 
nineteen  acres  which  are  the  subject  of  this  agreement,  might  be 
destructive  of  the  whole  undertaking.  The  Company  could  not 
venture  to  work  upon  this  part  of  the  line :  neither  could  they,  in 
this  state  of  uncertainty  as  to  their  being  able  to  obtain  a  conveyance 
of  the  nineteen  acres  in  question,  with  any  advantage  proceed  with 
the  construction  of  any  other  part  of  the  railway.  The  parties 
agree,  that,  in  order  to  crrry  into  effect  their  contract,  it  is 
necessary  to  have  the  sanction  of  the  Court  of  Chancery :  and  they 
expressly  provide  that  the  whole  agreement  shall  be  null  and  void 
unless  such  sanction  is  obtained,  using  terms  as  strong  as  could  be 
used,  to  show  the  object  they  had  in  view.  Then,  the  11,700Z.  is 
stipulated  to  be  paid  within  six  months  after  the  passing  of  the 
bill ;  and  it  is  further  stipulated  that  so  much  of  the  agreement  as 
the  Court  of  Chancery  should  require,  should  be  inserted  in  the  Act. 
This  latter  stipulation  could  not  be  complied  with  if  the  bill  passed 
before  the  sanction  of  the  Court  could  be  obtained.  It  is  plain 
that  the  parties  contemplate  no  longer  a  period  for  the  payment  of 
the  money,  than  six  months  after  the  passing  of  the  Act.  That 
being  so,  at  what  time  is  it  reasonable  to  suppose  they  contemplated 
that  it  should  be  ascertained  whether  it  was  a  bargain  or  not  ?    At 

*479j      all  events,  before  the  money  was  "^paid;  and  that  is,  as  I  have 


VOL.  Lxxix.]         1849.    C.  P.    8  C.  B.  479—480.  691 

before  observed,  within  six  months  after  the  passing  of  the  bill.  I  Pobchbb 
cannot  imagine  any  inducement  on  the  part  of  the  purchasers  to  Gardner. 
pay  the  money  before  the  sanction  of  the  Court  of  Chancery  should 
be  obtained.  It  is  suggested  that  it  might  have  been  important  for 
the  Company  to  do  something  upon  the  agreement,  before  such 
sanction  was  obtained:  but  I  can  see  no  advantage  they  could 
possibly  acquire  under  the  agreement  before  the  vendors  were  in  a 
situation  to  convey  the  land ;  and  the  terms  are  express,  that  the 
purchasers  should  have  no  right  under  the  agreement,  unless  it  was 
sanctioned  by  the  Court  of  Chancery.  I  therefore  think  the  fifth 
plea  sets  up  a  good  matter  of  bar,  the  non-performance  of  a  condition 
precedent  to  the  right  of  the  plaintiffs  to  sue  for  the  money ;  and 
that  the  defendants  are  entitled  to  judgment  upon  this  demurrer. 

Maulb,  J. : 

I  also  am  of  opinion  that  the  defendants  are  entitled  to  judgment 
on  the  demurrer  to  the  fifth  plea.  The  true  construction  of  the 
agreement  declared  upon,  regard  being  had  to  the  subject-matter, 
and  to  the  relative  position  of  the  respective  parties,  the  plaintiffs 
being  trustees  under  a  marriage  settlement,  and  the  defendants 
representing  a  projected  Railway  Company,  appears  to  me  to  be 
this :  The  parties  are  aware,  that,  although  they  have  agreed  as  to 
the  terms  on  which  the  land  is  to  be  sold,  it  may  be  that  the  con- 
tract is  one  which  they  will  be  unable  to  complete.  They  therefore 
contract,  as  it  were,  de  bene  esse,  for  the  payment  of  the  purchase- 
money  on  the  one  side,  and  the  conveyance  of  the  land  on  the 
other  side,  in  the  event  of  the  Court  of  Chancery  lending  its  sanction 
to  the  agreement,  both  parties  being  well  aware  that  they  cannot 
otherwise  carry  into  effect  the  objects  they  have  in  view.  What 
they  say,  is,  in  substance  *ihis,  '*  If  the  sanction  of  the  Court  of  [  *480  ] 
Chancery  to  the  present  agreement  is  not  obtained,  no  part  of  it 
shall  bind  us."  If  they  had  said  so  in  terms,  there  could  have  been 
no  doubt  at  all  about  it.  Looking  at  the  whole  of  the  agreement, 
and  the  surrounding  circumstances,  as  disclosed  on  the  face  of  the 
declaration,  it  appears  as  clearly  to  my  mind  that  such  was  the 
agreement  of  the  parties,  as  if  they  had  said  it  in  the  most  plain 
and  direct  terms.  It  has  been  suggested  by  Mr.  Gray  that  the 
Company  might  be  content  to  pay  the  money  at  once,  in  considera- 
tion of  obtaining  immediate  possession  of  the  land,  even  though 
they  might  ultimately  fail  to  obtain  a  title.  I  cannot  conceive  that 
that  could  have  been  the  contemplation  of  the  parties :  but  I  think 
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PoBCHEB  the  true  constraction  of  the  agreement  is,  as  I  have  already  stated, 
Gabdner.  that,  until  the  sanction  of  the  Court  of  Chancery  is  obtained, 
neither  party  shall  have  any  right  to  enforce  its  provisions  against 
the  other.  If  we  were  to  hold  the  plaintiffs  to  be  in  a  condition  to 
call  upon  the  Company  to  pay  the  11,7002.,  the  six  months  after  the 
passing  of  the  bill  having  elapsed,  before  the  sanction  of  the  Court 
of  Chancery  to  the  sale  of  the  land  had  been  obtained,  it  might 
turn  out,  after  judgment  recovered,  and  execution  executed,  that 
that  had  taken  place  upon  the  happening  of  which  the  parties  had 
expressly  agreed  that  the  contract  should  have  no  operation  at  all. 
That  would  be  to  decide,  that,  in  an  event  in  which  the  parties  have 
provided  that  the  agreement  shall  be  nudum  pactum,  it  shall  be 
operative  in  a  most  important  particular,  and  to  the  entire  extent 
of  what  is  provided  to  be  done  on  one  side,  viz.  the  payment  of  a 
large  sum  of  money.  It  is  true  that  there  are  cases  where  a  stipula- 
tion that  a  contract  shall,  in  a  given  event,  be  altogether  null  and 
void,  means,  not  that  it  shall  be  wholly  null  and  void,  but  only  that  it 
[  *181  ]  shall  be  null  and  void  from  the  time  of  *the  happening  of  the 
event  contemplated :  as,  for  instance,  in  the  case  of  a  lease,  where 
there  is  a  proviso  that  it  shall  be  null  and  void  in  case  of  any 
breach  of  covenant ;  the  lease  there  cannot  be  wholly  null  and  void; 
it  must  operate  as  a  valid  lease,  creating  the  relation  of  landlord 
and  tenant  between  the  parties,  until  the  happening  of  the  event 
which  is  to  make  it  void.  In  that  case,  the  real  meaning  of  the 
expression  is,  that,  upon  the  happening  of  the  contingency  provided 
for,  the  term  shall  cease  and  determine.  That  is  putting  a  con- 
struction upon  words  contrary  to  their  natural  and  ordinary 
meaning,  in  order  to  give  effect  to  the  manifest  intention  of  the 
parties.  Here,  no  difficulty  of  that  sort  presents  itself.  The  clear 
and  unambiguous  intention  of  the  parties  was,  that  neither  should 
be  bound  by  the  contract,  unless  it  should  receive  the  sanction  of 
the  Court  of  Chancery.  The  whole  substance  of  the  contract  on 
the  one  side,  is,  the  payment  of  the  money :  and,  in  the  event  of 
the  sanction  of  the  Court  of  Chancery  not  being  obtained,  there  is 
no  kind  of  consideration  on  the  other  side.  I  think,  therefore,  it  is 
abundantly  clear  that  this  is  an  agreement  which  was  to  take  effect 
only  upon  the  happening  of  an  event  which  has  not  happened ;  and 
therefore  that  the  declaration  discloses  no  cause  of  action. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.     The  contract  provides  that  all  shall 
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go  for  nothing,  unless  the  sanction  of  the  Court  of  Chancery  is     Pobombb 

obtained  :  but  it  is  altogether  silent  as  to  the  time  at  which  such     qabdkcr* 

sanction  is  to  be  obtained.    It  is  obvious  that  there  must  be  some 

limit ;  and  the  question  is  what  that  limit  is  to  be  implied  to  be. 

For  the  purpose  of  the  present  case,  it  is,  in  my  opinion,  enough  to  say 

that  it  cannot  exceed  the  time  within  which  the  defendants  might,  by 

the  terms  of  the  agreement,  be  called  upon  by  the  plaintiffs  *to  pay      [  *482  ] 

the  money,  viz.  six  months  after  the  passing  of  the  bill.     The  event 

contemplated  by  the  parties  not  having  taken  place,  it  seems  to  me 

that  the  agreement  cannot  be  made  the  subject  of  an  action,  and 

consequently  that  our  judgment  must  be  for  the  defendants. 

Talfourd,  J. : 

I  am  of  the  same  opinion.  It  appears  to  me  that  the  whole  con* 
sideration  for  the  payment  of  the  large  sum  of  money  which  the 
plaintiffs  seek  to  recover  in  this  action,  is  nothing  of  value,  unless 
the  sanction  of  the  Court  of  Chancery  should  have  been  obtained. 
That  was  perfectly  well  known  to  both  parties  at  the  time  of  entering 
into  the  agreement.  When,  therefore,  the  six  months  from  the 
time  of  the  passing  of  the  Act  had  passed  by  without  the  sanction 
of  the  Court  of  Chancery  being  obtained,  the  plaintiffs*  right  to 
demand  the  11,7002.  was  gone.  The  parties  must  necessarily  have 
intended  that  the  sanction  of  the  Court  of  Chancery  should  be 
obtained  within  the  period  stipulated  for  the  payment  of  the  money, 
inasmuch  as,  without  it,  there  would  be  a  total  failure  of  considera- 
tion. We  are,  therefore,  justified  in  reading  the  agreement  as  if 
those  words  had  been  actually  introduced  into  it ;  and,  so  reading 
the  agreement,  no  right  of  action  has  arisen  upon  it. 

Judgment  for  the  defendants. 


GIBBONS  V.   VOUILLON(l).  i849. 

(8  C.  B.  483—501 ;  8.  C.  19  L.  J.  C.  P.  74 ;  14  Jur.  66;    7  DowL  ft  L.  266.)        ^^*^- 

A.,  a  trader,  entered  into  an  arrangement,  by  deed,  with  his  creditors'  [  ^®^  J 
by  which  it  was  agreed  that  he  should  have  a  letter  of  licence  for  five  years, 
during  which  period  he  should  carry  on  the  trade  under  the  inspection  of 
certain  persons  therein  named ;  and  it  was  provided,  that,  if  any  creditor 
should,  during  the  continuance  of  the  licence,  molest  or  interfere  with  A., 
contrary  to  the  true  intent  and  meaning  of  the  indenture,  A.  should  thence- 
forth be  relieved,  exonerated,  acquitted,  and  discharged  of  and  from  all 
debts  and  demands  of  the  creditor  by  whom  the  letter  of  licence  should  be 

(1)  ated  in  Comer  v.  Sweet  (1866)  L.  E.  5  C.  P.  607,  612 ;  aflfd.  in  Ex.  Ch. 

L.  B.  1  G  P.  456,  460,  463,  35  L.  J.  L.  R.  6  C.  P.  180,  40  L.  J.  C.  P.  29, 

C.  P.   161 ;  Ntwington  v.  Ltvt/  (1870)  23  L.  T.  694. 
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Gibbons  bo  contravened,  and  that  the  said  indenture  should  or  might  be  pleaded  io 

r.  bar  to  such  respective  debts  or  demands  accordingly : 

YouiLLON,  Held,  that  the  bringing  of  an  action  by  a  creditor,  party  to  the  deel 

within  the  five  years,  was  a  '*  molestation  or  interference  "  with  A.,  vitliiB 
the  meaning  of  the  proviso ;  and  that  the  indenture  operated  as  a  defeasance, 
and  was  pleadable  in  bar  as  such. 

Debt,  for  interest,  and  for  money  due  upon  an  account  stated. 

The  defendant  pleaded,  that,  after  the  contracting  of  the  said 
debts,*  and  before  the  commencement  of  this  salt,  to  wit,  on  the 
17th  of  May,  1843,  by  indenture  then  made  between  the  defendant 
of  the  first  part,  A.  B.,  C.  D.,  and  E.  F.,  of  the  second  part,  and 
the  plaintiff  and  divers  other  persons,  therein  described  as  creditors 
of  the  defendant,  of  the  third  part,  reciting,  that  the  defendant  had 
for  some  time  past  carried  on  the  business  of  a  silk-nxercer ;  that 
the  several  debts  due  unto  the  parties  thereto  of  the  second  and 
third  parts,  which  were  set  opposite  to  their  respective  names,  had 
accrued  due ;  that  the  defendant  was  unable  immediately  to  satisfy 
the  said  debts ;  and  that  it  was  considered,  that,  with  a  view  to  the 
gradual  realization  of  his  effects,  it  would  be  more  advantageous  to 
all  parties  interested,  that  the  defendant  should,  for  the  period  of 
five  years,  be  permitted  to  carry  on  the  said  business  under  the 
inspection  of  the  said  A.  B.,  G.  D.,  and  E.  F.,  it  was  agreed  that 
the  business  which  had  been  so  carried  on  by  the  defendant  should 
thenceforth  be  carried  on  under  the  superintendence  of  inspectors 
on  behalf  of  the  said  creditors,  for  the  term  of  five  years  from  the 
[  *484  ]       day  of  the  *date  of  the  said  indenture,  or  until  the  inspectors  should 
deem  it  expedient  to  wind  up  the  said  business  under  the  provision 
in  such  behalf  thereinafter  contained,  or  until  the  letter  of  licence 
thereinafter  granted^  should  be  revoked :  That,  in  pursuance  of  the 
said  recited  agreement,  the  said  several  persons  parties  thereto  oi 
the  second  and  third  parts,  did,  by  the  said  indenture,  give  and 
grant  unto  the  said  defendant,  until  the  17th  of  May,  1848,  or  until 
the  licence  by  the  said  indenture  granted  should  have  been  deter- 
mined under  the  provisions  thereinafter  contained,  full  and  free 
licence  and  authority  to  pass  and  repass  to  and  from,  and  reside  in. 
any  place  where  the  nature  of  the  business  might  require,  and  to 
carry  on  the  said  business,  and  to  collect  and  dispose  of  the  estau 
and  effects  of  the   defendant  under  the  superintendence  of  the 
inspectors  for  the  time  being ;  and,  further,  that,  if  any  of  th« 
said  persons  parties  thereto  of  the  second  and  third  parts,  or  the 
co-partners,  executors,  administrators,  or  assigns  of  any  of  then:, 
should,  at  any  time  thereafter  during  the  continuance  of  the  licenct 
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thereby  granted,  molest  or  interfere  with  the  defendant,  contrary  to      Gibbons 
the  true  intent  and  meaning  of  the  said  indenture,  then  and  in  that    vouillon. 
case,  and   thenceforth,  the  defendant,  and   his  heirs,  executors, 
administrators,    and    assigns,    should     be    relieved,    exonerated, 
acquitted,  and  for  ever  discharged  of  and  from  all  debts  and 
deuoiands  whatsoever  which  were  then  due  unto,  or  then  could  be 
made  by,  the  creditor  or  creditors  respectively  by  whom  the  said 
letter  of  licence  thereinbefore  contained,  should  in  any  such  respect 
be   contravened,  and  of  and  from  all  manner  of  actions,  suits, 
damages,  costs,  charges,  expenses,   and    claims,   by  reason,   on 
account,  or  in  consequence  of  the  same  debts  or  demands  respec- 
tively, and  that  the  said  indenture  should  or  might  be  pleaded  in 
bar  to  such  respective  debts  or  demands  accordingly,  as  by  the  *said       [  *486  ] 
indenture  would  appear:  That,  after  the  contracting  of  the  said 
debts,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the 
plaintiff  signed,  sealed,  and  as  his  act  and  deed  deUvered  the  said 
indenture  to  the  defendant  as,  and  then  became  and  was,  a  party 
thereto  of  the  third  part;  and,  at  the  time  of  the  plaintiff's  so 
executing  and  delivering,  and  becoming  a  party  to,  the  said  inden- 
ture, the  plaintiff  was  a  creditor  of  the  defendant  for  and  in  respect 
of  the  said  debt  in  the  declaration  mentioned,  and  not  otherwise  ; 
and  the  plaintiff  so  executed  and  delivered,  and  became  a  party  to, 
the  said  indenture,  as  a  creditor  for  and  in  respect  of  the  said  debt, 
and  for  and  in  respect  of  the  causes  of  action  in  the  declaration 
mentioned,  and  not  otherwise,  profert  of  the  indenture :  Averment, 
that  the  said  term  of  five  years  in  the  said  indenture  mentioned, 
had  not  expired  at  the  time  of  the  commencement  of  this  suit,  and 
that  the  defendant  had  performed  all  things  in  the  said  indenture 
contained  on  his  part  to  be  performed  ;  and  that,  after  the  making 
of  the  said  indenture,  and  during  the  continuance  of  the  licence 
thereby  granted,  and  whilst  the  debts  in  the  declaration  mentioned 
were  due  to  the  plaintiff,  to  wit,  on  &c.,  the  plaintiff  did  molest  and 
interfere  with  the  defendant,  contrary  to  the  true  intent  and  mean- 
ing of  the  said  indenture,  by  then  instituting  and  commencing  this 
suit  against  the  defendant,  and,  by  means  of  the  premises,  then 
released,  exonerated,  acquitted,  and  for  ever  discharged  the  defen- 
dant of  and  from  the  debt,  damages,  and  causes  of  action  in  the 
declaration  mentioned,  and  of  and  from  all  actions,  suits,  damages, 
costg,  charges,  expenses,  and  claims,  by  reason,  on  account,  or  in 
eonsequence  of  the  said  debt,  according  to  the  true  intent  and 
meaning  of  the  said  indenture.    Verification, 

38—2 
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OiBBoKB         General  demnrrer,  and  joinder 

r. 
>uii.Lo: 

[486] 


r. 
VOUIILON. 


WilleSf  in  support  of  the  demurrer  (i) : 

1.  The  suing  out  of  a  writ  within  the  stipulated  period,  is  not  a 
molestation  within  the  terms  of  the  covenant.  The  plea,  therefore, 
is  bad.  The  averment  that  the  plaintiff  "  did  molest  and  interfere 
with  the  defendant,  contrary  to  the  true  intent  and  meaning  of  & 
indenture,  by  instituting  and  commencing  this  suit  against  the 
defendant,"  would  be  proved  by  showing  that  a  writ  was  issued,  and 
nothing  more :  Harris  v.  Mantle  (2).  The  plea  should  have  gone  on 
to  allege  in  what  manner  the  defendant  was  molested  or  interfered 
with.  The  writ  may  have  been  issued  merely  for  the  purpose  of 
saving  the  Statute  of  Limitations ;  or,  a  nolle  praeqid  may  have 
been  entered. 

(Maulb,  J. :  Must  we  not  assume  that  the  suit  was  commenced 
for  the  purpose  of  molesting  and  interfering  with  the  defendant? 
An  action  is  usually  brought  for  the  purpose  of  obtaining  judgment 
and  execution.) 

[  MS?  ]  2.  The  molestation  and  interference  set  up  by  the  *plea,  being 
the  suing  out  a  writ,  the  defence,  if  it  be  one,  arose  after  action 
brought,  and  therefore  should  have  been  pleaded  to  the  further 
maintenance  of  the  action. 

8.  The  proviso  in  question  being  contrary  to  a  rule  of  law,  it 
cannot  operate  as  a  release.  Assuming,  as,  indeed,  was  expressK 
held  in  Ford  v.  Beech  (3),  that  a  covenant  not  to  sue  for  a  given 

(1)  The  points  marked  for  argument  the  recovery  of  the  debt  is  declared  t£ 

on  ihe  part  of  the  plaintiff,  were  as  be  suspended  for  five  yeara,)  amoonte 

follows  :     '*  That   it   is   not    shown,  to  a  covenant  not  to  sue  during  tii&: 

except  by  way  of  inference,  that  the  period,  which  cannot  be  the  case,  tf 

bringing  of  an  action  by  the  plaintiff  the  deed  is  clearly  intended  to  pn>n<k 

against  the  defendant,  is  a  molesting  or  means  for  the  satisfaction  of  the  debt 

interference,  within  the  provisions  of  which  it  clearly  would  not  do,  ii  i^ 

the    covenant;    that    the    molesting  suspended  the  debt,  and  thereby  cau^e^ 

against  which  the  covenant  provides,  a  release  by  operation  of   law ;  ani 

must  mean  such  molesting  as  would  that   the   covenant,  supposing  it  u 

prevent  the  defendant  from  doing  that  amount  to  a  covenant  not  to  sue  (: 

which  the  plaintiff  by  the  deed  licences  the  debt    for  ^yb    years,    cannot  hf 

the  defendant  to  do ;   that  the  plea  pleaded  in  bar,  but,  if  available  to  tk 

does  not  show  with  certainty  how  the  defendant,  is    available   only  in  ^ 

bringing  of  the  action  so  molested  the  action  to  recover  damages  for  bit»u 

defendant ;    that,  if  the  bringing  of  of  the  covenant." 

the  action  is  a  molesting  within  the  (2)  8  T.  R.  307. 

covenant,  then  the  covenant  (as,  by  (3)  75  B,  R.  638  (11  Q.  B.  So::,  s 

the  deed,  a  debt  is  declared  to  be  due  error), 
to  the  plaintiff,  while,  by  the  covenant, 
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time,  cannot  be  pleaded  in  bar ;  the  question  here  will  be,  whether,  Gibbons 
the  general  intention  of  the  parties  being  to  keep  alive  the  debt,  any  vouillon. 
form  of  words,  the  practical  effect  of  which  will  be  to  prevent  the 
creditor  from  suing  within  the  time,  can  be  regarded.  The  founda- 
tion of  the  decision  in  Ford  v.  Beech  was  this,  that,  if  the  deed 
barred  or  suspended  the  creditor's  remedy  for  any  period,  however 
short,  the  effect  would  be  a  total  release  of  the  debt ;  and  therefore 
the  Court  construed  the  agreement  as  giving  the  defendant  merely 
a  right  of  action  for  breach  thereof  if  the  plaintiff  sued  while  the 
payments  were  continued. 

(Maulb,  J. :  Is  there  anythmg  to  prevent  a  release  from  being 
made  to  operate  in  ftUitro,  if  the  parties  so  intended  ?  If  that  may 
be  done,  can  more  correct  words  be  framed  for  the  purpose  than 
those  here  used  ?) 

It  may  be  that  this  is  good  as  a  defeasance. 

(Maulb,  J. :  If  it  destroys  the  debt,  it  is  a  good  answer  to  the 
action,  by  whatever  name  it  may  be  called. 

V.  WiLLUMs,  J. :  Is  there  any  difference  between  a  defeasance 
and  a  condition,  except  that  the  one  is  in  the  same,  and  the  other 
in  a  different  instrument?  (i). 

WiLDB,  Gh.  J. :  A  covenant  not  to  sue  does  not  operate  as  a 
release.    But  here  you  have  agreed,  that,  if  you  do  sue,  a  release 
shall  come  *into  operation.    The  mere  addition  of  something  as  a       [  *iBB  ] 
consequence,  does  not  alter  the  legal  operation  of  the  instrument.) 

The  effect  of  this  deed,  if  it  operates  at  all  as  a  release,  is,  to  make 
it  operate  as  an  immediate  release. 

(Maule,  J. :  May  there  not  be  an  effective  stipulation  to  put  an 
end  to  a  debt  ?) 

That  would  be  a  defeasance :  and  it  is  not  so  pleaded.    Either  this 
must  be  taken  to  be  an  immediate  discharge  of  the  debt,  or  the 

(1)  In   T.  21    Hen.   YII.    fo.    24,  and  the  obligation  stands;  but  that, 

pi.  15,  PiNEUX,  Ch.  J.,  points  out  the  where  there  is  a  defeasance  which  is 

different  operation  of  a  condition  and  repugnant  to  an   antecedent  obliga- 

a    defeasance,   viz.  that  a   condition  tion,   the  defeasance  stands,  and  the 

vhich  is  repugnant  to  the  obligation  obligation  is  avoided, 
to  which  it  is  anne^ied,  is  merely  void, 
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GiBBOKs      Court  must  Bay  that  the  parties  have  attempted  to  do  what  cann>t 
VouiLLON.     be  done,  viz.  to  suspend  the  debt  for  five  years,  and  then  revive  it. 

(Maule,  J. :  You  are  seeking  to  enforce  a  constraction  of  the 
deed  which  is  manifestly  contraiy  to  the  intention  of  the  parties. 
Is  there  any  inconsistency  in  an  agreement  to  suspend  a  present 
debt  for  a  given  period  ? 

Wilde,  Ch.  J.,  referred  to  Kearslake  v.  Morgan  (i),  and  Stracey  v. 
The  Bank  of  England  (2).) 

The  case  of  a  negotiable  security  is  an  exceptional  case  :  James  v. 
Williams  (3).  It  would  be  unjust  to  the  debtor  to  allow  his  creditor 
to  sue  him  whilst  tlie  bill  was  outstanding. 

(Wilde,  Ch.  J. :  Suppose  the  bill  is  not  negotiable?) 

In  that  case,  it  clearly  operates  no  suspension. 

(Maule,  J. :  If  the  thing  which  the  parties  agree  to  do  here,  may 
be  done  for  one  consideration,  why  may  it  not  for  another  ?) 

The  principle  upon  which  the  cases  proceed,  is  referable  to  the 
law-merchant. 

(Maule,  J. :  The  case  of  a  bill  of  exchange  is  complicated  with 
some  difficulties.  But,  is  there  anything  unlawful  in  giving  an 
extended  credit  for  five  years  ?) 

It  is  adding  a  new  incident  to  a  chose  in  action.  A  creditor  cannot 
bind  himself  not  to  sue  for  a  debt  for  a  limited  period,  except  by 
taking  a  negotiable  security.  In  Stracey  v.  The  Bank  of  England 
there  was  no  suspension  of  the  right  of  action.  When  once  a  right 
[  *489  j  of  action  has  accrued,  there  is  no  mode  by  *which  the  creditor's 
right  can  be  got  rid  of,  but  accord  and  satisfaction,  and  release. 

(V.  WiLLLiMs,  J. :  Is  it  inconsistent  with  the  character  of  a  chose 
in  action,  that,  on  the  happening  of  a  given  event  five  years  hence. 
the  debt  shall  be  discharged  ?) 

In  that  case,  there  would  be  no  suspension  of  the  debt  until  the 
happening  of  the  event  contemplated. 

(Y.  WiLLUHS,  J. :  A  legacy  is  in  the  nature  of  a  chose  in  actii^r 

(1)  5  T.  E.  613.  (3)  13  M.  &  W.  828,  833. 

(2)  6  Bing.  754  ;  4  Moo.  &  P.  639. 
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Suppose  a  legacy,  with  a  condition  that  it  should  be  void  if  the     Oibbons 
legatee  filed  a  bill  for  it, — would  that  be  bad  ?)  youiLLON\ 

Possibly  not. 

(V.  WiLLUMS,  J. :  In  Cooke  v.  Turner  (i),  such  a  condition  in  a 
devise  of  real  estate,  was  held  to  be  valid.) 

A  prospective  right  of  action  may  be  waived  ;  as  in  King  v.  Oillett  (2), 
where,  to  a  declaration  in  assumpsit  founded  on  mutual  promises 
to  marry  within  a  reasonable  time,  it  was  held  to  be  a  good  plea, 
that,  after  the  promise,  and  before  any  breach  thereof,  the  plaintiff 
absolved,  exonerated,  and  discharged  the  defendant  from  his 
promise,  and  the  performance  thereof.  Stracey  v.  The  Bank  of 
England  is  expressly  overruled  by  Ford  v.  Beech. 

(Wilde,  Ch.  J. :  It  was  not  so  intended :  I  wrote  the  judgment 
in  Ford  v.  Beech ;  and  I  remember  I  had  a  very  long  discussion 
with  one  of  my  learned  brothers  upon  it.) 

The  plaintiff  there  clearly  could  have  had  no  right  of  action  until 
he  called  for  a  transfer  of  the  stock.  In  Thimbleby  v.  Ban*on  (s),  it 
was  held  that  a  covenant  not  to  sue  upon  a  simple  contract  debt 
for  a  limited  time,  is  not  pleadable  in  bar  of  an  action  for  such 
debt,  the  learned  counsel  who  there  sought  to  uphold  the  plea, 
being  told  by  the  Court  that  the  books  were  full  of  authorities 
against  him. 

(Talpourd,  J.:  The  court  of  error,  in  Ford  v.  Beech,  seem 
expressly  to  contemplate  this  case.  Parke,  B.,  in  delivering  the 
judgment,  says  (4) :  "  In  1  Roll.  Abr.  ♦989,  tit.  Extinguishment  (L),  [  ^90  ] 
pi.  2  (5),  it  is  said,  that,  "  if  the  obligee  grants  to  the  obligor  that 
he  shall  not  be  sued  or  vexed  upon  the  said  obligation  before  such 
a  day,  and,  if  he  is,  then  that  he  shall  plead  the  said  grant  as 
an  acquittance,  and  that  the  obligation  shall  be  void  and  of  none 
effect,  this  is  a  suspension  of  the  debt,  and  by  a  consequence  a 
release."  It  must  be  observed,  that,  in  that  case,  it  was  expressly 
covenanted,  that,  in  the  event  of  the  covenantor  suing  upon  the 
obligation,  contrary  to  his  covenant,  the  obligation  should  be  void, 
and  that  the  obligor  or  covenantor  should  plead  the  covenant  as  an 

(1)  71  R.  B.  808  (15  M.  &  W.  727).  (4)  75  B.  B.  650  (11  Q.  B.  872). 

(2)  56  B.  B.  616  (7  M.  &  W.  55).  (5)  Translated,  11  Yin.  Abr.  461, 

(3)  3  M.  ft  W.  210, 
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GiBBOKs      acquittance,  which,  by  consequence,  was  a  release :  the  covenant 
vouuIlok.    i^  ^b^i  c&se,  therefore,  went  much  beyond  a  mere  covenant  not 
to  sue.") 

On  referring  to  the  passages  in  the  Year  Books,  upon  which  RoUe 
founds  himself  (i),  it  will  be  found  that  the  debt  there  is  held  to  be 
gone  at  once  (2). 

(Talpourd,  J. :  Ayloffe  v.  Scrimpihire  («)  is  an  authority  against 
you.) 

That  case  presents  different  aspects,  according  to  the  book  in  which 
it  is  reported.  In  the  reports  in  Holt  and  in  Shower,  the  deed  is 
stated  to  have  had  the  very  same  provision  that  is  found  here. 

(Y.  WiLiiUMs,  J.:  Shower  states  as  the  principal  case,  what 
Comberbach  states  as  an  illustration.) 

In  Carthew  it  is  somewhat  differently  reported:  and  the  note  at 
the  end  of  the  case,  upon  which,  no  doubt,  reliance  will  be  placed 
on  the  other  side,  is  evidently  a  mistake. 

(Wilde,  Ch.  J. :  Carthew  professes  to  be  setting  out  the  terms  of 
the  covenant ;  which  the  other  reporters  do  not. 

[  ♦^ol  ]  Maulb,  J. :   Littleton,  ♦§  467,  and  the  commentary  thereon  (4), 

show  that  a  man  may  release  upon  condition ;  though  not  for  a 
limited  period.) 

Littleton  and  Coke  are  there  treating  of  rights  other  than  rights  of 
action.  In  Carivil  v.  Edwards  (5),  it  was  held,  that,  to  debt  on 
bond,  by  an  executor,  the  defendant  cannot  plead  in  bar,  that  the 
testator  and  other  creditors  of  the  defendant  entered  into  a  letter  of 
licence  with  him,  in  which  they  covenanted  and  agreed  not  to  sue 
him  within  such  a  time,  on  pain  of  forfeiture;  for,  it  does  not 
amount  to  a  release  of  their  debts. 

(1)  T.  21  Hen.  VII.  fo.  23,  pi.  15,  in  (3)  Garth.  63.  Also  reported,  as 
B.  K. :   and  see  post,  602,  note  (3).  ^y^^ff  v.   ScrirMheire,   1    Show.   46 ; 

(2)  The  obligation  was  held,  by  Anofi,  Comb.  123;  Ayloff  v.  Scrim- 
FiNEUX,  Ch.  J.,andTRKMAiLE,  J.,  the  shaiv,  2  Salk.  573;  Ayliff  y.  Scrim- 
only  Judges  mentioned,  to  be  avoided  ahire,  Eep.  temp.  Holt,  619 ;  3  Danr. 
by  the  defeasance,  upon  the  happening  Abr.  437. 

of   the    event   contemplated   by    the  (4)  Co.  Litt.  274  a,  274  b. 

defeasance,  namel)',  the  putting  of  the  (3)  1   Show.  330,   S.  C.  {per  nam. 

obligation  in  suit  before  the  feast  of  Carvell  v.  Edwards)  Garth.  210 ;  Eep. 

St.  Michael.  temp.  Holt,  546. 
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Hugh  Hill,  centra  (i)  :  Gibbous 

r. 

1.  It  is  said  that  the  suing  out  a  writ  within  the  five  years,  is    Vouilloh. 
not  a  molestation  within  the  meaning  of  the  covenant  set  out  in  the 

plea.  This  is,  it  is  to  be  observed,  a  deed  not  entered  into  between 
the  plaintiff  and  the  defendant  only ;  but  a  deed  to  which  several 
other  persons,  creditors  of  the  defendant,  are  parties,  and  executed 
by  each  creditor  upon  the  faith  of  all  the  others  being  assenting 
parties,  and  bound  thereby.  The  object  and  intention  of  the  deed 
plainly  appear  from  the  recital,  that  the  defendant  was  unable 
immediately  to  satisfy  his  debts,  and  that  it  was  considered,  that, 
with  a  view  to  the  gradual  realization  of  his  effects,  it  would  be 
more  advantageous  to  all  parties  interested,  that  the  defendant 
should,  for  the  period  of  five  years,  be  permitted  to  carry  on  his 
business  under  the  inspection  of  certain  persons  therein  named: 
and,  accordingly,  it  was  agreed  that  the  defendant  should  have  a 
letter  of  licence  for  that  period ;  and  then  comes  the  proviso,  that, 
if  any  of  the  creditors  should,  at  any  time  thereafter  during  the 
continuance  of  *the  licence  thereby  granted,  molest  or  interfere  [  *^^  ] 
with  the  defendant,  contrary  to  the  true  intent  and  meaning  of 
the  said  indenture,  then,  and  in  that  case,  and  thenceforth,  the 
defendant,  his  heirs,  &c.,  should  be  relieved,  exonerated,  acquitted, 
and  for  ever  discharged,  of  and  from  all  debts  and  demands 
whatsoever  which  were  then  due  unto,  or  then  could  be  made  by, 
the  creditor  or  creditors  respectively  by  whom  the  said  letter  of 
licence  thereinbefore  contained,  should  in  any  such  respect  be 
contravened,  &c.  It  is  difiicult  to  conceive  what  that  means,  unless 
it  means  a  molestation  or  interference  by  bringing  an  action. 

2.  With  respect  to  the  form  of  the  plea,  it  is  to  be  observed  that 
there  is  no  special  demurrer  on  the  ground  that  the  commencement 
is  improper :  and,  if  there  were  any  thing  in  the  objection,  it  is 
answered  by  the  case  of  Le  Bret  v.  PapiUofi  (2).    ♦    *     ♦ 

8.  It  is  then  said  that  the  covenant  in  question  is  not  pleadable       [  49S  ] 
in  bar  to  an  action  for  one  of  the  debts  mentioned  in  the  deed ;  but, 
at  most,  only  gives  ground  for  a  cross-action,  or  for  a  bill  in  equity. 
The  bringing  of  this  action  is  not  merely  a  violation  of  the  covenant 
which  the  plaintiff  has  entered  into  with  the  defendant ;  but  it  is 

(1)  The  points  marked  for  argument  and  operated  as  a  release;  and  that 
on  the  part  of  the  defendant,  were  as  the  bringing  of  this  action  is  a  moles- 
follows  :  "  That  the  covenant  set  forth  tation  within  the  meaning  of  the  terms 
in  the  plea  is  a  good  defence  to  the  of  the  covenant" 
action ;  for,  on  the  molestation  taking         (2)  7  R.  R.  618  (4  East,  502). 
phice,  the  covenant  became  absolute. 
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GiBBONB  also  a  breach  of  faith  with  every  one  of  the  other  creditors  who 
VouiLLOK.  were  parties  to  the  arrangement.  It  clearly,  therefore,  cannot  be 
the  subject  of  a  cross-action,  the  damages  in  which  would  not  be 
commensurate  with  the  injury.  A  covenant  between  A.  and  B., 
not  to  sue  for  a  limited  time,  is  not  the  proper  subject  of  a  plea  in 
bar :  but,  i  the  deed  declares  the  debt  to  be  forfeited  if  sued  for 
within  the  ime,  and  enables  the  debtor  to  plead  it,  it  does 
operate  as  a  bar.  This  is  distinctly  laid  down  in  I  Boll.  Abr.  939, 
tit.  Extinguishment  (L),  pi.  1,  2(i):  "Si  Tobligee  covenant  ove 
Tobligor  que  est  lie  a  performer  covenants,  nemy  a  luy  molester  ou 
suer  luy  devant  tiel  jour,  ceo  nest  ascun  suspension  del  dett,  car  le 
proper  sense  del  parol!  est  d'aver  covenant  sur  ceo  sil  luj  sue 
devant  le  jour,  et  nemy  a  faire  ceo  un  reles  (2).  Si  I'obligee  grant 
al  obligor  quil  ne  serra  sue  nee  vex  sur  le  dit  obligation  devant 
tiel  jour,  et,  sil  soit,  que  donque  il  pledera  le  dit  grant  come  un 
acquittance,  et  que  le  dit  obligation  serra  void  et  de  nul  effect, 
[  un  ]  *ceo  est  un  suspension  del  obligation,  et  issint  per  consequens 
un  reles, — car  ceo  est  un  grant, — et  que  il  ceo  pledera  come  un 
acquittance  "  (3). 

There  is  a  singular  diversity  in  the  reports  of  Ayliffe  v.  Scrim- 
shire.  In  the  reports  in  Carthew  and  in  Salkeld,  it  is  stated  simply 
as  a  covenant  not  to  sue  for  a  limited  time.  In  the  former,  the 
very  case  now  before  the  Court  is  put  in  the  most  pointed  manner : 
"  Nota.  In  the  argument  of  this  case,  it  was  allowed  by  all,  that  a 
letter  of  licence  containing  the  words  following,  viz.  that,  if  the 
creditor  sue,  &c.,  within  such  a  time,  that  his  debt  shall  be 
forfeited,   such    licence   is  pleadable  in    bar :    therefore,   in    the 

(1)  Translated,  II  Vin.  Abr,  461,  resolved  for  the  plaintiff;  for,  it  is 
and  ante,  p.  600.  only  a  covenant,  and  shall  not  enuiv 

(2)  Citing  Dowse  v.  Jeffreys,  The  as  a  release :  and  it  is  not  to  be 
case  of  Deux  v.  Jefferies,  Ci*o.  Eliz.  pleaded  in  bar,  but  the  party  is  put 
352,  is  as  follows :  **  Debt,  upon  an  to  his  writ  of  covenant,  if  he  sued 
obligation.  The  defendant  pleads  that  before  the  time.  But,  if  it  had  been  s 
the  plaintiff,  by  indenture,  did  cove-  covenant  that  he  would  not  sue  it  a: 
nant  that  he  would  not  sue  the  bond  all,  then  peradventure  it  might  enure 
before  Michaelmas,  and  thereupon  as  a  release,  and  to  be  pleaded  in  \^. 
demanded  judgment,  si  actio ,  &c.,  but  not  here ;  for,  it  never  was  the 
intending  that  the  action,  being  sus-  intent  of  the  parties  to  make  it  a 
pended  for  that  time,  was  gone  for  release.  And  it  was  adjudged  for  tht 
ever.      It  was   thereupon  demurred,  plaintiflF."    S,  C,  Andei-son,  307. 

and  argued  by  Fleming  for  the  plain-  (3)  Citing     the     Year     Book,    t\ 

tiff,  and  by  Drew  for  the  defendant.  Hen.  VII.   fo.  23  b;    which  case  t 

and    21     Hen.     VII.     fo.     24,     and  also  abridged,  Bro.  Abr.  titles  Bair?. 

4  Hen.  VIL  fo.  6,  were  cited.     But  pi.  52;  Defeasance,  pi,  15, 16;  GrantN 

the  Cou&T,  without  further  argument,  pi.  58, 


VOL.  Lxxix.]  1849.     C.  P.     8  C.  B.  494—495.  608 

principal  case,  the  covenant  being  temporary,  and  limited  to  a      Gibbons 

certain  time,  and  there  being  no  words  in  the  deed  of  defeasance    Bouillon. 

to  make  the  debt  forfeited,  upon  a  suit  commenced,  &c.,  the  Court 

was  clear  in  opinion  it  was  not  pleadable  in  bar,  but  that  an  action 

of  covenant  was  his  proper  remedy."     In  Comberbach  the  report 

runs  thus :    The  defendant  pleaded   that   the  plaintifif,  after  the 

money  was  due  on  the  bond,  covenanted  and  granted,  by  indenture, 

not  to  sue  the  defendant  in  ninety-nine  years  ;  to  which  the  plaintiff 

demurred.    And  Holt,  Ch.  J.,  said,  *'  that  the  suspension  of  this 

action  will  not  destroy  the  bond,  for,  every  defeasance  is  quodammodo 

a  suspension  :  that  a  covenant  not  to  sue  at  all  is  an  acquittance, 

but  a  covenant  not  to  sue  a  bond  within  such  a  time,  goes  only  in 

covenant :  that  the  rule  that  a  personal  action  once  suspended  is 

for  ever  extinct,  doth  not  hold  in  all  cases."    And  Dolbbn  agreed. 

Shower,  in  his  report  of  Carivil  v.  Edwards  (i),  concludes  with  an 

adjotirnatur:  *and  he  does  not,  in  his  argument,  cite  Ayliffe  v.       ['495] 

Scrimshire ;  which  occurred  but  two  years  before,  and  which,  as 

reported  by  himself,  was,  if  correct,  a  distinct  authority  in  his 

favour.     Tatlock  v.  Smith  (2)  is  a  very  strong  authority  in  favour  of 

the  defendant.    There,  by  an  agreement  between  the  defendants 

and  their  creditors,  all  the  defendants*  stock  in  trade  was  placed 

in  the  hands  of  trustees  for  the  benefit  of  the  creditors,  and  the 

defendants  were  to  execute  to  the  trustees  a  conveyance  of  all  their 

estate,  in  which  deed  were  to  be  inserted  all  other  usual  clauses. 

The  trustees  carried  on  the  defendants'  business,  and  paid  the 

creditors  10s.  in  the  pound :  they  then  tendered  for  execution  by 

the  defendants,  a  conveyance  of  all  their  estate,  containing  a  clause 

of  release,  which  the  defendants  objected  to  as  insufficient,  and 

refused  to  execute   the  conveyance :    the  instrument  not  having 

been  executed  by    all    the    creditors,   a    meeting  at   which   the 

defendants  were  called  on   to  execute,  was  adjourned,  in  order 

that  the  signature  of  every  creditor  might  be  obtained :  and  it  was 

held  that  the  plaintiffs,  who,  as  creditors,  were  parties  to  the  above 

agreement,  could  not  sue  for  their  original  debt,  at  least  until  the 

conveyance,  such  as  it  was,  had  been  executed  by  all  the  creditors, 

and  refused  by  the  defendants.     Richardson  v.  Rickman  (8)  is  cited 

in  Kearslake  v.  Morgan  (4)  as  the  first  case  in  which  it  was  held 

that  the  giving  a  negotiable  instrument  was  pleadable  in  bar.     In 

2  Wms.  Saund.  108  b,  it  is  said,   '*  It  has  been  established  by 

(I)  1  Show.  330.  (3)  B.  R.,  M.  16  Geo.  III. 

t        (2)  6  Bing.  339 ;  3  Moo.  &  P.  G76.  (4)  o  T.  R.  517. 
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oiBDONB  modern  authorities,  that  the  acceptance  of  a  negotiable  note  or  bill 
VouiI'lox.  *  for  and  on  account '  of  a  debt,  must  be  taken  prima  fade  to  be 
in  satisfaction  of  that  debt,  until  it  appears  that  the  note  or  bill 
remains  unpaid  in  the  possession  of  the  creditor,  without  any  laAti 
[  **^*  1  by  him :  Kearslake  v.  Morgan  ;  Burden  v.  Halton  (l) ;  ^Kendrick  v. 
Lomax  (2) ;  Mercer  v.  Cheese  (3).  It  is  usually  said  that  the  takiog 
of  the  note  or  bill  suspends  the  creditor's  remedy  for  the  time  it 
has  to  run  ;  for,  that  it  amounts  to  an  agreement  by  him  not  to  sue 
for  that  time,  in  consideration  of  the  debtor's  giving  the  note  or 
bill:  see  Simon  y.  Lloyd (4,).  It  may  be  observed,  however, that, 
where  the  obligee  of  a  bond  even  expressly  covenants  not  to  sue  tor 
a  certain  time,  this  cannot  be  pleaded  in  bar  of  an  action  on  the 
bond,  but  is  a  covenant  only,  for  a  breach  of  which  the  obligor  may 
bring  his  action :  Ayloffe  v.  Scrimpshire  (6).  And  the  reason  seems 
to  be,  that,  if  such  covenant  were  allowed  to  operate  in  saspenaioD 
of  the  action,  the  right  of  action  would  be  altogether  lost ;  inasmuch 
as  it  is  a  rule,  that,  where  a  personal  action  is  once  suspended  by 
the  voluntary  act  of  the  party,  it  is  for  ever  gone,  and  dischargied : 
Fryer  v.  GUdtidge  (6) ;  Dorchester  v.  Webb  (7) ;  Wankford  v.  Wank- 
ford  (8).  In  truth,  then,  this  abeyance  of  the  creditor's  right  to 
sue  seems  an  anomaly  which  the  law  has  admitted,  as  part  of 
the  law-merchant,  in  respect  of  mercantile  securities :  Owen  v. 
Onffiths{9).  The  difficulty  of  reconciling  the  doctrine  with  any 
principle,  is  increased  by  the  Courts'  having  declined  to  apply  it  to 
the  case  of  a  debt  due  for  rent,  Davis  v.  Gyde  (lo) ;  or  on  a  specialty: 
Worthington  v.  Wigley''  (li). 

(Y.  Williams,  J. :  Is  not  the  plea  an  answer,  as  setting  up  a  new 
[  *J97J      agreement,  as  in  Good  v.  Cheeseman?  {12).    That  gets  over  *the 
difficulty  as  to  accord  and  satisfaction.) 

It  is  submitted  that  the  plea  may  be  upheld  in  that  view  also. 

(V.  Williams,  J. :  Can  there,  in  strictness,  be  a  reservation  of 
liberty  to  plead  a  thing  in  bar,  which  is  not  a  release  ?    In  Dean  v. 

(1)  4  Bing.  454 ;  1  Moo.  &  P.  223.  (6)  Hobart,  10. 

(2)  2  Cr.  &.  J.  405.  (7)  Cro.  Car.  372. 

(3)  4  Man.  &  G.  804 ;  5  Scott,  N.  E.  (8)  1  Salk.  302,  303,  per  PowXLI^  J. 
664.  (9)  Ex.  T.  T.  1844. 

(4)  2  Cr.  M.  &  R.  187,  189 ;  3Dowl.  (10)  41  R.  R.  489  (2  Ad.  &  El.  623 ; 
P.  C.  813.  4  Nev.  &  M.  462). 

(6)  Carth.  63;  1  Show.  46;  Comb-  (11)  3  Bing.  N.  0, 454 ;  3  Soott,  55$. 

123  ;  2  Salk.  573.  (12)  36  R  R.  574  (2  B.  *  Ad.  S28)i 
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Newhall  (i),  it  was  held,  that,  if  the  obligee  of  a  bond  covenant  not      Oibboks 
to  sue  one  of  two  joint  and  several  obligors,  and,  if  he  do,  that  the    vouillok. 
deed  of  covenant  may  be  pleaded  in  bar,  he  may  still  sue  the 
other  obligor. 

Maule,  J. :  Here,  the  proviso,  that,  in  the  event  of  molestation^ 
the  covenant  may  be  pleaded  in  bar,  seems  designed  merely  to 
expound  the  former  part, — showing  that  it  was  intended  in  the  sense 
in  which  it  would  furnish  a  bar.) 

WiUeSf  in  reply : 

Good  V.  Cheeaeman  is  altogether  inapplicable  to  the  view  presented 
on  the  other  side :  this  is  not  the  simple  case  of  a  composition- 
deed.  The  passages  cited  from  Rollers  Abridgment,  as  explained 
by  a  reference  to  the  Year  Books  (2),  show  that  the  deed  there 
supposed,  operated  as  an  immediate  release.  Here,  however,  the 
plain  and  obvious  intention  of  the  parties,  was,  merely  to  suspend 
the  remedy. 

TViLDE,  Ch.  J. : 

This  question  arises  upon  a  plea  which  sets  forth  an  agreement 
ander  seal  between  the  defendant  of  the  first  part,  three  individuals 
named,  as  trustees,  of  the  second  part,  and  the  plaintiff  and  certain 
other  persons,  creditors  of  the  defendant,  of  the  third  part :  and  the 
plea,  which  is  pleaded  either  as  a  bar  to  the  action  generally,  or,  in 
bar  of  the  further  maintenance  of  the  action,  states  that  the 
defendant  had  carried  on  the  business  of  a  silk-mercer ;  that  the 
several  debts  due  to  the  parties  of  the  second  and  third  parts,  which 
were  set  opposite  to  their  respective  names,  had  accrued ;  *that  the  [  ^^98  ] 
defendant  was  unable  immediately  to  satisfy  those  debts ;  that,  for 
the  purpose  of  realising  his  effects,  it  had  been  deemed  advantageous 
to  all  the  parties  interested,  that  the  defendant  should,  for  five 
years,  be  permitted  to  carry  on  the  business,  under  the  inspection 
of  the  trustees ;  and  that  it  was  agreed  that  the  business  should  be 
so  carried  on  for  the  said  term  of  five  years.  The  plea  then  goes  on 
to  state,  that,  in  pursuance  of  the  agreement,  the  several  persons 
parties  thereto  of  the  second  and  third  parts,  by  that  indenture 
gave  and  granted  unto  the  defendant  until  the  17th  of  May,  1848, 
(the  indenture  bearing  date  the  17th  of  May,  1848),  full  and  free 
licence  and  authority  to  pass  and  repass,  &c. ;  and  that  it  was 
further  provided,  that,  if  any  of  the  said  persons  parties  thereto  of 

(1)  8  T.  B.  168.  (2)   Vide  supra,  602  (3). 
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Gibbons  the  second  and  third  parts,  should,  at  any  time  thereafter  during 
VouiLLOM.  the  continuance  of  the  licence  thereby  granted,  molest  or  interfere 
with  the  defendant,  contrary  to  the  true  intent  and  meaning  of  the 
said  indenture,  the  defendant  should  be  released,  exonerated, 
acquitted,  and  for  ever  discharged  of  and  from  all  debts  and 
demands  whatsoever  which  were  then  due  unto,  or  then  could  be 
made  by,  the  creditor  or  creditors  respectively  by  whom  the  said 
letter  of  licence  thereinbefore  contained,  should  in  any  such  respect 
be  contravened,  and  of  and  from  all  manner  of  actions,  suits,  &c., 
by  reason,  on  account,  or  in  consequence  of  the  same  debts  or 
demands  respectively,  and  that  the  said  indenture  should  or  might 
be  pleaded  in  bar  to  such  respective  debts  or  demands  accordingly. 
The  molestation  or  interference  here  mentioned  must  be  intended 
to  mean  such  sort  of  molestation  and  interference  as  the  parties 
lawfully  might  resort  to,  having  relation  to  their  situation  as 
creditors  and  debtor.  The  question  is,  whether  or  not  effect  may 
be  given  to  this  agreement  of  the  parties.  Now,  the  first  part  of 
[  ^^^  ]  the  deed  operates  as  a  letter  of  licence,  with  a  covenant  on  *the 
part  of  the  creditors  not  to  sue  within  a  limited  time.  This,  it  is 
contended,  on  the  part  of  the  plaintiff,  cannot  be  pleaded  in  bar : 
but  it  is  said,  upon  the  supposed  authority  of  Ford  v.  Beech,  that  the 
only  remedy  of  the  covenantee  is  by  a  cross-action  for  damages. 
Nothing,  however,  fell  from  the  Court  in  Ford  v.  Beech,  to  coun- 
tenance that  supposition.  Why  is  it  that  a  covenant  not  to  sue  for 
a  limited  time  cannot  be  pleaded  in  bar  ?  By  reason  of  the  rule 
that  the  right  to  a  personal  action  once  vested,  and  suspended, 
by  the  voluntary  act  of  the  party,  for  however  short  a  time,  is 
precluded  and  gone  for  ever.  It  could  only  be  pleaded  in  bar ;  for, 
that  is  its  legal  operation.  To  have  allowed  the  agreement  in 
Ford  V.  Beech  to  be  pleaded  in  bar  as  a  release,  would  have  been 
obviously  contrary  to  the  intention  of  the  parties :  and  no  injustice 
followed  from  holding  that  the  defendant's  remedy  for  a  breach  was 
to  be  found  in  a  cross-action.  But,  how  does  that  apply  where  we 
have  to  deal  with  express  and  unequivocal  words,  and  in  a  case 
where  there  are  circumstances  to  warrant  our  concluding  that  the 
parties  intended  to  give  a  totally  different  effect  to  the  contract 
from  what  is  before  stated?  Here,  we  have  to  deal  with  a  contract 
entered  into  in  express  terms  between  a  debtor  and  a  body  of  twenty 
or  thirty  creditors,  each  of  whom,  for  the  benefit  of  the  general 
concern,  agrees  that  the  debtor  shall  for  a  given  period  continue  to 
carry  on  the  business  without  molestation,  and  that,  if  that  contract 
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Bhould  be  contravened  by  any  creditor  molesting  or  interfering  with      Gibbons 
the  debtor,  such  molestation   or  interference  should  operate  an    vouillon. 
extinguishment  of  the  debt,  and  that  the  indenture  might  be 
pleaded  in  bar  to  such  debt.     How  would  it  be  possible  to  secure 
the  object  the  parties  had  in  view,  if  effect  could  not  be  given  to 
the  agreement  in  the  terms  in  which  they  have  framed  it  ?     The 
intention  is  beyond  doubt.    A  covenant  not  ♦to  sue  for  a  given       [  ♦600  j 
time  enures  as  a  release,  not  by  the  mere  agreement  of  the  parties, 
but  by  operation  of  law. 

Then  it  is  said  that  that  which  has  occurred  here,  is  not  a 
molestation  within  the  meaning  of  the  deed.  Looking  at  all  the 
circumstances,  it  is  impossible  to  doubt  that  suing  the  debtor  was 
the  very  species  of  molestation  which  the  parties  sought  to  guard 
against,  and  no  other.  They  clearly  could  not  have  had  anything 
else  in  their  contemplation.  When,  therefore,  this  action,  which 
in  the  ordinary  course  would  go  on  to  judgment  and  execution,  was 
brought,  the  defendant  had  a  right  to  assume  that  it  was  brought 
for  the  purpose  of  molesting  or  interfering  with  him,  and  so  pre- 
venting him  from  carrying  into  effect  the  contract  he  had  entered 
into.  In  the  absence,  therefore,  of  anything  to  control  it,  it  seems 
to  me  that  the  parties  contemplated  a  molestation  by  suing  out 
a  writ. 

The  cases  referred  to  in  BoUe's  Abridgment  appear  to  me  to 
afford  distinct  authority  on  the  present  occasion.  We  are  to 
consider  what  is  the  effect  of  this  deed,  taking  the  whole  of  it 
together.  On  the  part  of  the  defendant,  it  is  contended  that  the 
deed,  taken  altogether,  operates  as  a  release ;  and  accordingly  he 
pleads  it  in  bar.  The  plaintiff's  counsel,  on  the  other  hand,  argues 
with  much  ingenuity,  that,  if  we  hold  it  to  be  a  release,  we  must 
hold  it  to  be  a  release  from  the  moment  of  its  execution ;  and 
that  is  manifestly  contrary  to  the  intention  of  the  parties.  To 
extinguish  the  debt,  would  manifestly  be  to  defeat  the  whole 
intention  of  the  deed.  But,  upon  what  assumption  is  that  ground 
taken?  Upon  the  assumption  that  every  release,  to  have  any 
operation  at  all,  must  operate  from  the  moment  at  which  it  is 
given.  I  must  confess  I  do  not  assent  to  that  proposition.  I 
do  not  see  why  parties  may  not  agree  that  a  certain  instrument 
shall  operate  as  a  release,  from  the  happening  of  such  an  event. 
The  *passage  in  Co.  Litt.  referred  to  by  my  brother  Maulb  (i),       [  ♦oOi  ] 

(1)  With  which  agrees  the  judgment  of  Fikeux,  Ch.  J.,  iu  T.  21  lien.  VII. 
fo.24. 
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oiBBOKB  Boems  to  show  that  they  may.  There  is,  then,  a  clear  and  manifest 
VouiLLOK.  intent,  to  be  collected  from  the  deed,  that  it  shall  operate  as  a 
release,  from  the  happening  of  the  event  which  the  parties  con- 
templated, viz.  the  molestation  which  has  happened.  It  is  no 
reason  why  effect  shoiild  not  be  given  to  the  clear  intention  of  the 
parties,  that,  in  so  doing,  we  necessarily  carry  its  operation 
somewhat  beyond  what  was  contemplated. 

For  these  reasons,  I  am  of  opinion  that  the  defendant  is  entitled 
to  onr  judgment. 

Maulb,  J.,  concurred. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  The  bringing  an  action  is  a 
molestation,  and  a  breach  of  the  covenant,  and  is  properly  pleaded 
as  such.  I  further  think  that  there  is  no  objection  to  parties 
contracting  by  deed,  that,  if  a  given  event  shall  happen,  the  deed 
shall  operate  as  a  defeasance  of  a  debt.  The  passages  in  Belle's 
Abridgment,  and  the  case  of  Ayliffe  v.  Scrimahire,  as  reported  by 
Carthew,  seem  to  me  to  be  good  law,  as  far  as  is  necessary  to 
sustain  this  plea. 

Talfourd,  J.,  concurred. 

Judgment  for  the  defendant. 


1849.  In  eb  JAMES  8TE0UD. 

Nov^'6.  ^g  ^  g  502—531  ;  S.  C.  19  L.  J.  C.  P.  117.) 

[  o02  ]  j^^  agreed  to  let,  and  B.  agreed  to  hire,  a  piece  of  land  containing  about 

15  acres,  at  an  annual  surface-rent,  B.  to  use  the  land  for  the  purpose  of 
making  bricks,  and  to  pay  to  A.,  his  executors,  &c.,  3^.  per  1,000  on  the 
quantity  made,  the  quantity  made  to  be  not  less  than  4,000,000  annually  ; 
the  ground  not  to  be  excavated  beyond  the  depth  of  eight  feet,  without  Uie 
special  permission  of  A.  in  writing. 

A  portion  of  the  land  being  required  by  a  Bail  way  Company,  B.'s  claim 
for  compensation  in  respect  of  his  estate  and  interest  in  the  land  so  required, 
and  for  deterioration  to  the  residue,  was  referred  to  arbitration,  under  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18. 

The  umpire,  by  his  award,  found  that  the  interest  of  B.  under  the  above 
agreement  was  that  of  merely  a  tenant  from  year  to  year  ;  and  he  assessed 
the  compensation  upon  that  basis : 

Held,  that  the  construction  put  by  the  umpire  upon  the  eigreement  was 
correct ;  and  that  evidence  tending  to  show  that  by  the  custom  of  the 
brick-making  trade,  brick  land  is  never  hired  from  year  to  year,  was  properly 
rejected. 

Thb  following  submission  to  arbitration  was  entered  into  between 
the   East    and  West    India   Docks    and    Birmingham    Junction 
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Eailway  Company  and  one  James  Stroud,  on  the  10th  of  January,        in  re 
1849 :  ^'^*^^''- 

"Whereas  the  East  and  West  India  Docks  and  Birmingham 
Junction  Bailway  Company,  established  and  incorporated  by  the 
East  and  West  India  Docks  and  Birmingham  Junction  Bailway  Act, 
1846,  have  given  to  James  Stroud,  of  Islington,  in  the  county  of 
Middlesex,  brick-maker,  a  notice  in  writing,  under  the  hand  of 
Harry  Chubb,  their  secretary,  bearing  date  the  29th  of  May,  1848, 
setting  forth  that  they  required,  under  the  powers,  and  for  the 
purposes,  of  their  Act,  to  purchase  a  piece  or  parcel  of  land  in 
which  the  said  James  Stroud  was,  or  claimed  to  be,  interested,  and 
on  which  he  had  for  some  time  past  carried  on  the  trade  of  a  brick- 
maker,  situate  in  the  parish  of  St.  Mary,  *Islington,  in  the  county  of  [  ♦603  ] 
Middlesex,  being  part  of  the  hereditaments  numbered  19  on  the 
deposited  plan  of  the  said  railway,  in  such  parish,  and  which  said 
land  and  hereditaments  were  more  particularly  specified  in  the 
said  notice,  and  delineated  on  the  plan  attached  thereto ;  and  the 
said  Company  thereby  demanded  from  the  said  James  Stroud  the 
particulars  of  his  estate  and  interest  in  the  said  land  and  here- 
ditaments so  required  to  be  purchased,  and  of  the  claims  made  by 
him  in  respect  thereof :  And  whereas  the  said  James  Stroud  is,  or 
claims  to  be,  interested  in  the  same  lands  and  hereditaments  (with 
others),  for  brick-making  purposes,  for  a  term  of  years  from  the 
10th  of  April,  1844,  but  he  has  not  given  to  the  said  Company 
any  statement  of  the  amount  of  compensation  claimed  by  him  in 
respect  of  such  his  estate  and  interest  in  the  said  land  and  here- 
ditaments, which  he  is  entitled  to  assign  or  convey  to  the  said 
Company  under  the  powers  of  the  Lands  Clauses  Consolidation 
Act,  1845  (i),  nor  of  the  deterioration  in  value  of  the  residue  of  the 
same  hereditaments  which  are  not  required  by  the  said  Company, 
or  of  the  loss  in  trade  to  be  sustained  by  him  by  reason  of  such 
land  and  hereditaments  being  taken  by  the  said  Company:  And 
whereas  the  said  James  Stroud  hath,  in  pursuance  of  the  power 
for  that  purpose  given  him  by  the  Lands  Clauses  Consolidation 
Act,  1845,  incorporated  with  and  forming  part  of  the  said  first- 
mentioned  Act,  elected  to  have  the  value  of  his  estate  and  interest 
of  and  in  the  said  land  and  hereditaments,  and  the  amount  of 
compensation  for  damage  by  severance  thereof,  and  for  the  loss  (if 
any)  in  his  trade  as  a  brick-maker,  occasioned  by  the  said  land  and 
hereditaments  being  so  required  and  taken  as  aforesaid,  and  by  the 

(1)  8  &  9  Vici  c.  18. 
B.B. — VOL.  LXXIX.  89 
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In  re        making  of  the  said  railway,  referred  to  arbitration  ^under  the 
STBoun.      provisions  of  the  said  Lands  Clauses  (Consolidation    Act:    And 
whereas  a  map  or  plan  showing  the  land  to  be  sold  by  the  said 
James  Stroud  to  the  said  Company  is  hereunto  annexed,  and  in 
suoh  map  or  plan  the  same  land  is  coloured  red,  and  the  quantity 
required  is  figured  thereon  as  4  a.  8  r.  13  p. :  Now,  therefore,  in 
pursuance  of  the  provisions  of  the  said  Lands  Clauses  Consolida- 
tion Act,  1845,  the  said  Company  do,  by  this  writing,  ander  the 
hand  of  Harry  Chubb,  their  secretary,  appoint  Francis  Fuller,  of 
&c.,  surveyor,  to  be  the  arbitrator  on  their  behalf  in    the  said 
matter,  and  the  said  James  Stroud  doth,  by  this  writing,  under 
his    hand,   appoint   Charles    Lee,   of    &c.,   surveyor,   to    be    the 
arbitrator  on  behalf  of  him  the  said  James  Stroud  in   the   said 
matter ;  and  the  said  arbitrators,  or  the  umpire  to  be  appointed 
by  them,  or  under  the  said  Lands  Clauses   Consolidation  Act, 
1845,  are  to  ascertain  and  award  the  amount  of  compensation  to 
be  made  and  paid  by  the  said  Company  to  the  said  James  Stroud, 
or  to   be  paid   into  the    Court  of   Chancery,   as   the  case    may 
require,  for  and  in  respect  of  the  injury  and  damage  (if  any)  to  be 
sustained  by  him  by  the  interference  with  his  said  business  of  a 
brick-maker,  and  by  the  depriving  him  of  a  portion  of  his  brick- 
earth,  and  for  and  in  respect  of  the  estate  and  interest  so  claimed 
by  the  said  James  Stroud,  or  which,  under  the  provisions  of  the 
said  Acts,  or  either  of  them,  he  may  be  enabled  to  sell,  assign,  and 
convey,  of  and  in  part  of  the  said  piece  or  parcel  of  land  and 
hereditaments  numbered  19  on  the  said  plan  annexed  to  the  said 
notice,  and  therein  coloured  red,  containing  4  a.  8  r.  13  p.,  and  for 
all  damage,  by  severance  (if  any)  or  otherwise,  consequent  upon 
such  compulsory  sale  or  purchase,  or  upon  the  making  of  the  said 
intended  railway,  as  directed  by  the  provisions  of  the  said  Lands 
Clauses    Consolidation  Act,   1845,   relating    to    arbitrations    and 
[  'SOS  ]      awards,   in   cases  of  disputed  *compensation,   which    provisions 
(inclusive  of  those  relating  to  the  costs  of  and  incident  to  the 
arbitration  hereby  agreed  upon)  are  to  extend  to  these  presents, 
and  be  applicable  thereto  in  all  respects  and  to  all  intents  and 
purposes  as  if  the  same  had  been  herein  repeated :    And  it  is 
hereby  mutually  agreed  by  and  between  the  parties  hereto,  that 
all  expenses  incidental  to  or  arising  out  of  this  agreement,  and 
of  the  reference  hereby  made,  shall  be  borne  and  paid  by  the  said 
Company ;  the  amount  thereof  to  be  settled,  in  case  of  dififerenee, 
by  ihe  said  arbitrators,  or  their  umpire.     Dated,  &c." 
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The  arbitrators,  before  proceeding  with  the  reference,  appointed        in  ve 
one  John  George  Hammack  to  be  umpira  Stboud. 

It  appeared  that  the  land  in  question  was  held  by  James  Stroud 
under  the  following  agreement : 

**  Memorandum  of  agreement  between  Robert  Fellowes,  of  &c., 
clerk,  doctor  of  laws,  of  the  one  part,  and  James  Stroud,  of  &c., 
of  the  other  part :  The  said  Robert  Fellowes  agrees  to  let,  and  the 
said  James  Stroud  agrees  to  hire,  all  that  piece  or  parcel  of  land 
called  Virginia  Field,  in  the  parish  of  Islington,  containing  fifteen 
acres,  more  or  less,  late  in  the  occupation  of  Thomas  Souter,  and 
now  of  Samuel  Bennett,  with  the  cottage  and  garden  at  the 
south-eastern  extremity  of  the  same,  paying  for  the  land  an 
annual  surface-rent  of  51.  an  acre,  and  lOZ.  a  year  for  the  cottage 
and  garden  belonging  to  the  same.  The  said  James  Stroud  is  to 
use  the  land  for  the  purpose  of  making  bricks,  and  to  pay  to  the 
said  Robert  Fellowes,  his  executors,  administrators,  or  assigns, 
3s.  per  thousand  on  the  quantity  of  bricks  so  made,  and  that 
quantity  to  be  certified  by  the  Excise  payments  for  the  same  :  but 
the  said  James  Stroud  agrees  to  make  at  least  4,000,000  of  bricks 
annually,  or  pay  a  rent  equal  thereto.  The  payment  of  the 
said  brick-rent  shall  be  made  annually,  at  Christmas ;  *and  the  [  *506  ] 
reserved,  or  surface-rent  of  51.  an  acre,  shall  be  paid  half-yearly, 
at  Christmas  and  Midsummer.  The  aforesaid  James  Stroud,  his 
executors,  administrators,  or  assigns,  shall  preserve  all  hedges, 
fences,  walls,  water-courses,  drains,  and  gates  belonging  to  the 
within- mentioned  land,  in  good  order  and  repair.  And  it  is 
hereby  further  agreed,  that  all  gravel,  chalk,  sand,  or  other 
materials,  found  in  working  the  brick-earth,  shall  be  the  sole 
property  of  the  said  Robert  Fellowes,  his  executors  or  assigns; 
but  the  said  James  Stroud  shall  be  allowed  to  take  therefrom,  and 
"without  paying  for  the  same,  whatever  chalk,  gravel,  or  sand  he 
may  require  in  the  manufacturing  of  the  bricks  upon  the  premises. 
The  said  James  Stroud,  for  himself,  his  executors,  administrators, 
and  assigns,  undertakes  to  preserve  the  top  soil,  and  to  level  the 
ground  as  the  brick-earth  is  progressively  cleared.  The  said 
James  Stroud  agrees  not  to  excavate  the  ground  beyond  the 
depth  of  eight  feet,  without  the  special  permission  in  writing 
of  the  said  Robert  Fellowes,  his  executors,  administrators,  or 
assigns.  It  is  further  agreed  that  the  said  James  Stroud,  his 
executors,  administrators,  or  assigns,  shall  pay  all  rates,  taxes, 
and  outgoings  whatsoever  which  are  or  shall  in  any  way  or  form 
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In  re        be  chargeable  upon  the  land  herein  agreed  to  be  demised.    Li 
®"^^^-      witness,  &C." 

A  claim  was  made,  on  behalf  of  Stroad,  before  the  umpire^ 
of  8,838{.  2a.,  as  and  for  a  compensation  to  be  made  and  paid  by 
the  Company  to  him,  '*  for  and  in  respect  of  the  injory  and 
damage  to  be  sustained  by  him  by  the  interference  in  his  business 
of  a  brick-maker,  and  by  depriving  him  of  a  portion  of  bis  brick- 
earth,  and  for  and  in  respect  of  the  estate  and  interest  to  which  be 
claimed  to  be  entitled  under  or  by  virtue  of  the  agreement  of  the 
10th  of  April,  1844."  And  in  support  of  his  claim  he  proposed  to 
call  witnesses  before  the  umpire,  to  prove  that  it  was  contrary  to 
[  *507  ]  the  custom  of  *the  trade  of  brick-making,  that  land  should  be 
hired  under  a  yearly  tenancy.  But  the  umpire  refused  to  receive 
evidence  of  that  character. 

The  umpire,  on  the  19th  of  April   last,  made  his   award,  as 
follows : 

'*  To  all  to  whom  these  presents  shall  come,  &c. :  W  hereas,  by  a 
certain  agreement  or  instrument  in  writing,  bearing  date,  &c. 
(reciting  the  submission) :  And  whereas  the  said  F.  Fuller  and 
C.  Lee,  the  arbitrators  so  appointed  as  aforesaid,  did,  on  the  20th 
of  January,  1849,  in  pursuance  of  the  power  for  that  purpose  given 
them  by  the  Lands  Clauses  Consolidation  Act,  1845,  before 
entering  upon  the  matters  so  referred  to  them  as  aforesaid  (and 
having  previously  made  and  subscribed  the  declaration  by  the  same 
Act  required  in  that  behalf),  by  writing  under  their  hands,  appoint 
me,  the  said  J.  G.  Hammack,  to  be  the  umpire  to  decide  between 
them  on  the  matters  so  referred  to  them  as  aforesaid :  And  whereas 
the  said  arbitrators  did  afterwards  enter  upon  the  matters  so 
referred  to  them  as  aforesaid ;  but  they  the  said  arbitrators  failed 
to  make  any  award  upon  the  said  matters  within  twenty-one  days 
after  the  day  on  which  they  were  so  appointed  as  aforesaid ;  and 
the  time  for  their  making  their  said  award  not  having  been 
extended:  Now  know  ye  that  I,  the  said  J.  G.  Hammack,  so 
appointed  umpire  as  aforesaid,  having  taken  upon  me  the  burthen 
of  the  umpirage,  and  having,  before  entering  upon  the  considera- 
tion of  the  matters  so  referred  to  me  as  aforesaid,  duly  made  and 
subscribed  the  declaration  required  in  that  behalf  by  the  Lands 
Clauses  Consolidation  Act,  1845,  and  having  been  requested  by 
both  the  said  parties  to  the  said  reference  to  state  on  the  face  of 
this  my  umpirage,  the  nature  and  extent  of  the  term  and  interest 
which  I  find  and  adjudge  the  said  James  Stroud  to  have  had  in  the 
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before-mentioned  land  and  hereditaments,  and  in  respect  of  which  in  re 
he  so  claims  *to  be  entitled  to  compensation  as  aforesaid,  and  r^.^o7 
having  deliberately  and  at  large  heard,  examined,  and  considered 
the  several  allegations,  witnesses,  and  evidences  of  both  the  said 
parties  concerning  the  said  premises,  do  thereupon  make  this  my 
umpirage  and  final  determination  in  writing  between  the  said 
parties  of  and  concerning  the  premises,  in  manner  and  form 
followmg,  that  is  to  say,  I  do  find,  adjudge,  and  determine  that 
the  said  land  was  and  is  part  and  parcel  of  a  certain  field  called 
Virginia  Field,  in  the  parish,  &c.,  and  that  the  said  James  Stroud 
was  entitled  to,  and  held  and  occupied,  the  said  land,  and  here- 
ditaments under  and  by  virtue  of  a  certain  instrument  in  writing, 
bearing  date  the  10th  of  April,  1844,  and  made  and  entered  into  by 
and  between  him  the  said  James  Stroud  and  one  Bobert  Fellowes, 
and  which  said  instrument  was  and  is  in  the  words  and  figures 
following,  that  is  to  say,  &c.  (setting  out  the  agreement) :  And  I  do 
further  find,  adjudge,  and  determine,  that  the  term  and  interest 
which  the  said  James  Stroud  had  in  the  said  land  and  here- 
ditaments, was  that  of  a  tenant  from  year  to  year,  and  that  he  was 
entitled  to  compensation  from  the  said  Company,  in  respect  thereof, 
as  tenant  from  year  to  year  only :  And  I  do  further  find,  award, 
adjudge,  and  determine  that  the  compensation  to  which  the  said 
James  Stroud  is  entitled,  and  which  is  to  be  made  and  paid  by  the 
said  Company  to  the  said  James  Stroud,  or  to  be  paid  into  the  Court 
of  Chancery,  as  the  case  may  require,  for  and  in  respect  of  the 
injury  and  damage  which  he  the  said  James  Stroud  will  sustain  by 
the  interference  with  his  said  business  of  a  brick-maker,  and  by  the 
depriving  him  of  a  portion  of  his  brick-earth,  and  for  and  in  respect 
of  the  estate  and  interest  so  claimed  by  the  said  James  Stroud,  and 
which,  under  the  provisions  of  the  said  Acts,  he  is  enabled  to  sell, 
assign,  and  convey,  of  and  in  the  said  part  of  the  said  piece  or 
parcel  of  *land  and  hereditaments  numbered  19  on  the  said  plan  [  *509  j 
annexed  to  the  said  notice,  and  therein  coloured  red,  containing 
4  a.  8r.  18  p.,  and  for  all  damage,  by  severance  or  otherwise, 
consequent  upon  such  compulsory  sale  or  purchase,  or  upon  the 
making  of  the  said  intended  railway,  amounts  to  the  sum  of  150/. : 
And,  lastly,  I  do  find,  award,  and  determine,  that  the  costs  of  and 
incident  to  the  said  arbitration  amount  to  the  sum  of  148/.  In 
witness,  &c." 

Byles,  Serjt.,  in  Trinity  Term  last,  obtained  a  rule  to  show  cause 
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In  re  why  the  award  should  not  be  set  aside,  on  the  groands,  that 
the  umpire  had  assessed  the  compensation  due  to  Stroud  upcm 
a  wrong  principle ;  that  the  memorandum  of  the  10th  of  Aprfl, 
1844,  set  forth  in  the  award,  created  a  greater  interest,  legal  or 
equitable,  than  a  mere  tenancy  from  year  to  year;  that  Stroad 
was  entitled  to  a  larger  sum  than  the  umpire  had  awarded  to  him ; 
that  the  umpire  had  not  given  compensation  for  the  full  loss 
sustained  by  Stroud ;  and  that  the  umpire  refused  to  receive  evi- 
dence that  a  mere  tenancy  from  year  to  year  was  contrary  to  the 
custom  of  the  brick-trade  in  taking  land  for  brick-making  purposes. 
He  submitted  that  the  agreement  of  the  10th  of  April,  1844, 
operated,  in  law,  as  a  lease  for  so  long  a  period  as  should  be  neces- 
sary to  enable  Stroud  to  excavate  the  brick-earth  to  the  depth  of 
eight  feet,  or,  at  all  events,  gave  him  an  equitable  interest  in  the 
land:  and  he  referred  to  Co.  Litt.  42  a,  Rosse'a  case(]),  /Sir  W. 
CordelVs  case  (2),  Doe  d.  Player  v.  Nichollsis),  Doe  d.  White  v. 
Simpson  (4),  and  the  8  &  9  Vict.  c.  18,  s.  6,  and  ss.  25  to  37- 

Noc.  9.  Malins  and  J.  Brown,  on  a  former  day  in  this  Term,  showed 

cause : 

[  610  ] 

The  decision  of  the  umpire  upon  the  question  of  value,  is  by  the 
statute  (5)  declared  to  be  final :  the  matter,  therefore,  is  not  open 
to  the  consideration  of  the  Court. 

(Maule,  J. :  Does  it  appear  on  the  face  of  the  award  that  the 
value  was  assessed  upon  an  erroneous  principle  ?) 

The  principle  of  assessment  does  appear :  the  award  shows  that 
the  amount  of  compensation  was  assessed  upon  the  footing  of  the 
interest  created  by  the  agreement  of  the  10th  of  April,  1844,  being 
that  of  a  tenancy  from  year  to  year  only.  The  party  has  selected 
his  own  tribunal,  and  from  its  decision  there  is  no  appeal.    *    *    * 

[  615  J  Warren  f  eontra  : 

The  argument  on  the  other  side  must  go  this  length,  that,  in  the 
[  •eie  ]      case  of  a  reference  *under  this  statute,  however  obvious  and  how- 
ever gross  the  miscarriage  on  the  part  of  the  arbitrators  or  umpire 
has  been,  the  party  aggrieved  is  absolutely  without  remedy,  because 

(1)  F.  Moore,  556.  2  Dowl.  &  By.  480). 

(2)  Cited  in  8  Co.  Hep.  96  ;  And  {per  (4)  5  East,  162. 

nom.  CordaVs  case)  Cro.  Eliz.  316.  (5)  8  &  9  Vict  c.  18,  8.  27, 

(3)  25   B.  E.  398  (1  B.  &  C.  336 ; 
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the  Legislature  has  used  words  which  are  found  iu  every  agreement        in  re 
or  order  of  reference.    The  only  meaning  of  the  word  "  final "  in  this 
Act,  and  in  every  submission,  is,  that  the  arbitrator  shall  not  decide 
conditionally.     The  object  of  every  reference  is,  to  stop  litigation  : 
that  object  is  not  attained,  if  the  award  is  not  final.     *     *     * 

WiLDB,  Ch.  J.  :  [  519  ] 

This  point  is  one  which  is  deserving  of  consideration.  Should  it 
become  necessary  to  decide  it,  we  will  take  time  to  look  into  it. 
At  present,  we  wish  to  hear  the  rest  of  the  argument. 

Malins  and  J.  Broun  resumed  their  argument : 

Upon  the  construction  of  the  agreement  of  the  10th  of  April, 
1844,  the  arbitrator  clearly  came  to  a  correct  conclusion.  By  the 
express  words  of  the  statute  8  &  9  Vict.  c.  106,  that  agreement 
would  create  only  a  tenancy  at  will,  which,  by  the  subsequent  pay- 
ment of  rent,  would  be  turned  into  a  tenancy  from  year  to  5'ear. 
It  will  be  necessary  to  consider,  first,  what  is  the  legal  operation 
of  the  instrument;  secondly,  wliat  is  its  effect  and  operation  in 
equity.  In  a  court  of  law,  it  clearly  operates  only  to  create  a 
tenancy  from  year  to  year:  Clayton  v.  Blake y{i),  as  explained  by 
Lord  Ellenborough,  in  Thunder  d.  Weaver  y.  Belcher  (2).  Suppose 
this  Court  to  be  sitting  as  a  court  of  equity,  and  a  bill  filed  for  a 
specific  performance,  what  is  the  effect  of  tlie  contract?  It  is  a 
contract  for  the  working  out  the  brick-earth  :  and  it  will  probably 
be  said  on  the  other  side,  that  it  is  to  enure  until  the  brick-earth 
is  exhausted. 

(Maulb,  J. :  It  is  rather  in  the  nature  of  a  licence  to  commit 
the  waste  of  digging  the  brick-earth.) 

*The  intention  of  the  parties  must  be  gathered  from  the  face  of  [*520] 
the  instrument.  No  obligation  is  imposed  on  the  tenant  to  make 
bricks.  A  court  of  equity  will  not  enforce  a  specific  performance  of 
an  agreement  for  a  mere  tenancy  at  will:  Browne  v.  Warner (3). 
If  the  parties  here  had  intended  this  to  operate  as  a  licence  to  dig 
all  the  brick-earth,  they  might  have  said  so.  It  is  essential  to  the 
creation  of  a  lease,  that  it  should  have  a  certain  commencement 
and  a  certain  ending. 

(Wilde,  Ch.  J.,  referred  to  Doe  d.  Hanley  v.  Wood  (4).    There, 

(1)  4  B.  R.  575  (8  T.  R.  3).  (3)  9  R.  R.  259  (14  Ves.  156). 

(2)  3  East,  451,  (4)  21  R.  R.  469  (2  B.  &.  Aid.  72-1). 
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In  re  the  owner  of  the  fee  granted  to  A.,  his  partners,  fellow- 
adventurers,  &c.,  free  liberty  to  dig  for  tin,  and  all  other  metals, 
throughout  certain  lands  described  in  the  indenture,  and  to  raise, 
make  merchantable,  and  dispose  of  the  same  to  their  own  use, 
and  to  make  adits,  &c.,  necessary  for  the  exercise  of  that  liberty, 
together  with  the  use  of  all  waters  and  watercourses,  excepting  to  the 
grantor  liberty  for  driving  any  new  adit  within  the  lands  thereby 
granted,  and  to  convey  any  watercourse  over  the  premises  granted ; 
habendum  for  twenty-one  years;  covenant  by  the  grantee  to  pay 
one-eighth  share  of  all  ore  to  the  grantor,  and  all  rates,  taxes,  &c., 
and  to  work  effectually  the  mines  during  the  term ;  and  then,  in 
failure  of  the  performance  of  any  of  the  covenants,  a  right  of 
re-entry  was  reserved  to  the  grantor :  and  it  was  held  that  this 
deed  did  not  amount  to  a  lease,  but  contained  a  mere  licence  to  di^ 
and  search  for  minerals,  and  that  the  grantee  could  not  maintain 
an  ejectment  for  mines  lying  within  the  limits  of  the  set,  bat  not 
connected  with  the  workings  of  the  grantee. 

Maulb,  J. :  In  Doe  d.  White  v.  Simpson  (i)  a  term  determinable 
on  payment  of  certain  debts  and  annuities,  was  upheld.  That  was 
[  *52\  ]  the  case  of  a  will :  and,  though  *the  decision  might  be  justified  by 
the  anxiety  of  the  Court  to  carry  into  effect  the  intention  of  the 
testator,  and  to  provide  for  the  payment  of  debts,  it  has  never  been 
very  much  approved.) 

This  matter  was  much  discussed  in  Haigh  v.  Jaggar(2).  There,  a 
term  of  twelve  years  was  created  for  the  purpose  of  enabling  the 
lessees  to  get  the  coal  out  of  six  acres  of  land, — with  a  proviso, 
that,  if,  at  the  end  of  the  term,  all  the  coal  in  the  six  acres  should 
not  have  been  got,  the  lessees  were  to  be  at  liberty  to  get  the 
remainder :  and  it  was  held  to  be  a  lease  for  twelve  years  only. 
In  the  argument  in  that  case,  Doe  d.  Simpson  v.  White^  Co.  Litt. 
42  a,  and  the  note  7  thereto,  and  Rosse's  case,  were  cited  on  the 
part  of  the  defendants. 

(Wilde,  Ch.  J. :  Rosse's  case  is  observed  upon  in  Thompson  v. 
Macktvorth  (3),  and  said  by  the  Court  not  to  be  law.) 

The  Court  of  Exchequer  declined  to  act  upon  it  in  Haigh  v.  Ja^gar. 

(1)  6  East,  162.  (3)  Sir  O.  Bridgman,  613,  514. 

(2)  73  E.  E.  616  (16  M.  &  W.  525), 
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(WiLDB,  Ch.  J. :  There  ib  no  way  of  bringing  about  a  detennina-        in  »"e 
tion  of  the  term  here  :  there  is  no  proviso  for  re-entry  ;  and  there 
could  be  no  distress  for  the  rent.) 

It  lies  on  the  other  side  to  make  out  clearly,  and  without  doubt  or 
ambiguity,  that  it  was  the  intention  of  the  parties  to  create,  by 
this  agreement,  an  interest  of  a  more  extended  nature  than  a 
tenancy  from  year  to  year.  In  Bac.  Abr.  Leases  (L)  8,  it  is  said : 
"As  to  the  certainty  of  leases  for  years,  as  to  their  continuance, 
this  ought  to  be  ascertained,  either  by  the  express  limitation  of  the 
parties  at  the  time  of  the  lease  made,  or  by  a  reference  to  some 
collateral  act  which  may,  with  equal  certainty,  measure  the  con- 
tinuance thereof,  otherwise  they  will  be  void  (i).  If  a  woman  be 
encient  with  a  son,  and  a  lease  *be  made  till  such  issue  in  venter  t  *^^^  ] 
sa  mere  shall  come  to  full  age,  this  is  a  lease  only  at  will,  and 
cannot  be  any  lease  for  years ;  because  it  is  uncertain  when,  or 
whether  ever,  the  son  will  be  bom,  and,  consequently,  the  begin- 
ning, continuance,  and  ending  of  this  lease  is  uncertain;  and 
therefore  it  cannot  be  said  any  lease  for  years,  since  it  is  to  begin 
presently  as  a  lease :  and  yet  nothing  appears  in  the  deed  itself, 
nor  is  there  such  a  reference  to  any  collateral  circumstance,  as 
may  then  measure  the  continuance  thereof."  (2). 

The  umpire's  rejection  of  evidence  as  to  the  supposed  custom  of 
the  brick-making  trade,  upon  the  hiring  of  land,  clearly  is  no 
ground  for  impeaching  the  award.  An  arbitrator's,  or  umpire's, 
conclusion  is  final.  He  is  made  the  Judge  of  the  law,  as  well  as 
of  the  facts:  and  from  his  decision  there  is  no  appeal:  see  the 
cases  collected  in  Watson  on  Awards  (3),  and  Archbold's  Practice  (4). 
In  Perryman  v.  SieggaU{b),  this  Court  refused  to  set  aside  the 
award  of  a  barrister,  on  a  suggestion  that  he  had  admitted  an 
incompetent  witness.  So,  in  Ashton  v.  Poynter{e)  and  Huntig  v. 
Railing  (7),  it  was  held  that  parties  referring  a  matter  to  arbitration, 
are  equally  bound  by  the  arbitrator's  decision,  whether  he  is  a  pro- 
fessional man  or  not.  The  same  doctrine  was,  still  more  recently, 
laid  down  by  this  Court  in  FMer  v.  Fenwick  (s).  At  all  events,  the 
evidence  here  offered  was  properly  rejected. 

(1)  Citing  Say  v.  Smith,  in  C.  B.,      pp.  1498,  1499. 

Plowd.  271.  (5)  9  Bing.  679 ;  3  Moo.  &  So.  93. 

(2)  The  BMop  of  BaW$  case,  6  Co.  (6)  3  DowL  P.  C.  201 ;  1  Cr.  M.  &  B. 
Eep.  34  b.  738. 

(a)  P.  120  et  seq.  (7)  8  Dowl.  P.  C.  879. 

(4)  10th   ed.    by   Chitty,   Vol.  U,         (8)  71  B.  B.  467  (3  C.  B.  705). 
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In  re  (WiLDB,  Ch.  J. :  There  is  nothing  in  this  objection.     The  qaes- 

TRouD.      j.^^  before  the  arbitrator  was,  not  what  was  the  coBtom  of  d^ 
[  •623  ]      brick-making  *trade,  but  what  was  the  agreement  into  which  ttiese 
parties  had  entered  ?) 

Bylesy  Serjt.,  and  Warren,  in  support  of  the  rule: 

The  plain  intention  of  the  parties  to  this  agreement  was,  that 
Stroud  should  have  an  interest  in  the  land,  either  legal  or  equit- 
able, of  sufficient  duration  to  enable  him  to  work  out  all  the  brick- 
earth  to  the  depth  of  eight  feet :  and,  although  the  Court  will  no: 
take  judicial  notice  of  the  custom  of  the  particular  trade,  yet,  in 
construing  an  instrument  of  this  sort,  they  are  bound  to  look  at  all 
the  surrounding  circumstances  from  which  they  may  be  aided  in 
ascertaining  the  real  intention  of  the  contracting  parties.  This 
principle  was  recently  acted  upon  by  the  Court  of  Queen's  Beneb 
in  two  cases  of  Reg.  v.  Westbrook  and  Reg.  v.  Everist  (i),  where  a 
question  arose  as  to  the  proper  mode  of  rating  the  occupiers  of 
brick-fields  to  the  relief  of  the  poor :  and  where  Lord  Denxan,  in 
delivering  the  judgment  of  the  Court,  says:  "  The  material  facts 
found  in  both  cases  are  nearly  the  same.  In  both  it  is  stated  that 
much  expense,  and  the  introduction  of  foreign  matters,  are  neces- 
sary, in  order  to  make  the  occupation  productive  and  profitable ; 
and  the  result  is  liable  to  much  risk :  it  is  understood,  therefore,  if 
not  made  legally  certain,  that  the  tenancy  shall  be  of  some  years' 
duration,  and  the  rent  is  in  part  only  fixed,  in  part  made  to 
depend,  in  the  nature  of  a  royalty,  on  the  number  of  bricks 
made;  the  material,  the  brick-earth,  is  not  in  its  nature  renew- 
able, and  in  both  cases  will  be  consumed,  according  to  reasonable 
calculation,  within  no  great  number  of  years."  The  instrument  in 
question  is,  in  truth,  a  licence  (coupled  with  an  interest,  and  there- 
[  *o24  ]  fore  irrevocable,)  to  enable  Stroud  to  retain  possession  *of  the  land 
for  so  long  a  period  as  may  be  necessary  to  get  out  the  brick-earth 
to  the  stipulated  depth.  The  distinction  between  executory  and 
executed  trusts  is  accurately  pointed  out  by  Lord  Chancellor 
Talbot,  in  the  case  of  Lord  Glenorchy  v.  Bosville  (2),  where  his 
Lordship  says  :  **  I  repeat  it,  I  think  in  cases  of  trusts  executed,  or 
immediate  devises,  the  construction  of  the  courts  of  law  and  equity 
ought  to  be  the  same  ;  for,  there  the  testator  does  not  suppose  anj 
other  conveyance  will  be  made  :  but,  in  executory  trusts,  he  leaves 
somewhat  to  be  done ;  the  trusts  to  be  executed  in  a  more  carefni 

(1)  74  E.  E.  248  (10  Q.  B.  178).  (2)  Caa.  temp.  Talbot,  3,  19, 
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and  more  accurate  manner."  In  Doe  d.  Warner  v.  Broicne  (i),  by  in  re 
a  memorandum  of  agreement  made  between  A.  and  B.,  the  former,  ^''^'*^"°- 
in  consideration  of  40/.,  agreed  to  let,  and  the  latter  agreed  to  take, 
a  messuage,  &c.,  at  40/.  per  annum  clear  rent,  to  be  paid  quarterly, 
&c. :  and  it  was  further  agreed  that  A.  should  not  raise  the  rent, 
nor  turn  out  B.  so  long  as  the  rent  was  duly  paid  quarterly,  and 
he  did  not  expose  to  sale  or  sell  any  article  that  might  be  injurious 
to  A.  in  his  business.  The  Court  of  Queen's  Bench  held  this 
memorandum  to  create  a  tenancy  from  year  to  year  only.  The 
defendant  then  filed  a  bill  for  a  specific  performance  (2),  a  demurrer 
to  which  was  overruled,  the  Lord  Chancellor  (Lord  Eldon)  observ- 
ing, "  Without  laying  stress  upon  the  title,  *  Memorandum  of  an 
agreement,'  an  expression  to  which  some,  perhaps  not  much,  con- 
sideration is  due,  it  proceeds  to  state,  that  *  W.  Warner,  in  con- 
sideration of  40/.,  doth  agree  to  let,  and  J.  Browne  doth  agree  to 
take,  &c.'  That  phrase  will  not  exclude  the  idea  of  an  actual 
demise  in  some  cases :  but,  if  the  whole  imports  rather  an  inten- 
tion to  do  a  future  act,  than  a  thing  that  is  done,  those  words  may 
be  construed  *as  not  amounting  to  actually  letting  and  taking.  [  *625  ] 
If  the  opinion  of  the  Court  of  King's  Bench  was,  that  the  subse- 
quent words  meant,  that  the  tenant  was  to  have  the  option  of 
remaining  for  life,  and  the  former  words  may  mean  either  actually 
letting  and  taking,  or  a  contract  for  actually  letting  and  taking,  it 
is  fair  to  consider  it  as  an  agreement,  rather  than  an  actual  lease ; 
AS  the  latter  construction  would  defeat  the  intention  of  the  parties, 
which,  upon  the  former  construction,  may  be  carried  into  effect  by 
a  future  instrument."  And  afterwards,  on  continuing  the  injunc- 
tion, his  Lordship  said :  *'  I  admit  that  the  Court  must  find,  in 
the  paper  before  it,  sufficient  evidence  of  the  term  and  interest 
intended  to  be  granted :  but,  even  if  the  bill  should  be  dismissed 
upon  that  ground,  relief  of  a  more  limited  kind  must  be  given  upon 
another  ground,  with  reference  to  the  terms  in  which  the  agree- 
ment is  conceived.  According  to  the  old  doctrine,  an  agreement 
to  let  was  not  understood  to  make  a  lease.  Afterwards,  the  Courts 
held,  that,  if  a  person  said  he  agi-eed  to  let,  it  was  the  same  as 
doing  the  thing :  but  it  was  never  denied,  that,  if  the  terms  of  that 
instrument  indicate  that  he  was  looking  forward  to  something 
executory,  before  the  contract  would  be  complete,  that  would  not 
be  held  a  lease."     The  words  ''  herein  agreed  to  be  demised,"  in 

(1)  9  B.  B.  397  (8  East,  165).  (2)  Browne  y.  Warner,  9  R.  B.  259 

(14  Ves.  156). 
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In  re        the  last  clause  of  this  agreement,  would  be  senseless,  if  only  s 
tenancy  from  year  to  year  were  contemplated. 

(Maule,  J. :  Those  words  mean  no  more  than  '^  the  land  herein- 
before spoken  of.'*  What  is  there  here  which  shows  that  something 
future  was  contemplated  ?) 

The  tenant  was  to  be  at  liberty  to  exhaust  the  whole  of  the 
brick-earth. 

(Maule,  J. :  If  he  could  do  it  within  the  term.) 

The  absence  of  a  proviso  for  re-entry,  shows  that  a  more  formal 
[  *^>26  J      instrument  was  intended  to  be  drawn  up  between  *the  parties. 

(WiLDB,  Ch.  J.  :  Or  that  a  tenancy  from  year  to  year  only  was 
meant  to  be  created.    Which  is  the  more  probable  ?) 

That  this  is  something  more  than  a  mere  licence,  is  clear  from  the 
judgment  of  Vaughan,  Ch.  J.,  in  Thomcu  v.  Soirell,  where  his  Lord- 
ship says  (i) :  ''A  dispensation  or  licence  properly  passeth  no 
interest,  nor  alters  or  transfers  property  in  anything,  but  only 
makes  an  action  lawful  which  without  it,  had  been  unlawful.  As, 
a  licence  to  go  beyond  the  seas,  to  hunt  in  a  man's  park,  to  come 
into  his  house,  are  only  actions  which,  without  licence,  had  been 
unlawful.  But  a  licence  to  hunt  in  a  man's  park,  and  carry  away 
the  deer  killed  to  his  own  use,  to  cut  down  a  tree  in  a  man's 
ground,  and  to  carry  it  away  the  next  day  after  to  his  own  use, 
are  licences  as  to  the  acts  of  hunting  and  cutting  down  the  tree, 
but,  as  to  the  carrying  away  of  the  deer  killed,  and  tree  cut  down. 
they  are  grants.  So,  to  license  a  man  to  eat  my  meat,  or  to  fire 
the  wood  in  my  chimney  to  warm  him  by,  as  to  the  actions  of 
eating,  firing  my  wood,  and  warming  him,  they  are  licences  ;  but  it 
is  consequent  necessarily  to  those  actions,  that  my  property  may 
be  destroyed  in  the  meat  eaten,  and  in  the  wood  burnt.  So  as  in 
some  cases,  by  consequent,  and  not  directly  and  as  its  effect,  a  dis- 
pensation or  licence  may  destroy  and  alter  property."  It  is  no 
objection  to  this  instrument,  that  it  mentions  no  specific  term  for 
which  a  lease  is  to  be  granted  :  id  certum  est,  quod  certum  reddi 
potest :  and  it  may  be  shown,  by  calculation,  that  the  brick-earth 
demised,  would,  at  the  rate  mentioned  in  the  agreement,  viz. 
4,000,000  annually,  be  exhausted  in  fifteen  years.    Every  stipulation 

(1)  Vaughan,  351. 
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in  the  agreement  points  irresistibly  to  the  conclusion  that  the  in  re 
tenant's  occupation  of  the  land  was  intended  to  be  co-extensive 
with  its  capacity  *for  yielding  materials  for  his  trade.  The  maxim  [  •627  ] 
"  verba  chaHarum  fortius  accipiuntur  contra  pivferentem,''  applies 
especially  to  contracts  between  landlord  and  tenant.  *  *  So 
strictly  is  this  principle  adhered  to,  that,  if  a  lease  be  granted 
**  for  seven,  fourteen,  or  twenty-one  years,"  the  lessee  alone  has 
the  option  of  determining  it  at  the  end  of  the  first  seven  or  fourteen 
years :  Dann  v.  Spurrier  (i) ;  Doe  d.  Webb  v.  Dixon  (2).  *  *  It  [  &28  ] 
is  rather  insinuated  than  asserted,  that  the  cases  of  Doe  d.  WJiite 
V.  Simpson  and  Doe  d.  Player  v.  Nicholls  are  disapproved  of  by 
conveyancers.  But  the  latter  case  is  cited  and  acted  upon  in  Doe 
d.  Davies  v.  Davies  (3),  where  Lord  Dbnman  says :  "  Holboyd,  J., 
said  rightly  (in  Doe  d.  Player  v.  Nicholls)^  that,  where  there  are  no 
words  in  the  will  which  give  the  trustees  any  estate  beyond  the 
time  during  which  the  trust  is  to  be  performed,  there  the  case  falls 
within  the  general  rule,  that  a  trust  estate  is  not  to  continue  beyond 
the  period  required  by  the  purposes  of  the  trust.  And  that  must 
mean  a  restricted  period,  and  not  any  length  of  time  during  which 
it  may  be  said  that  the  trusts  are  in  a  course  of  performance.  In 
Doe  d.  Shelley  v.  Edlin{4)  and  Doe  d.  Cadogan  v.  Ewart  (5),  this 
Court  narrowed  the  rule  of  holding  the  trust  estate  to  determine 
after  the  time  for  performance  of  the  trusts,  in  the  manner  which 
I  now  suggest  as  the  proper  one,  namely,  to  the  case  in  which  that 
restriction  is  consistent  with  the  words  of  the  instrument,  and  the 
apparent  intention  of  the  maker."  In  Fenner  v.  Hepburn  {a),  it 
was  held,  that,  although  an  agreement  between  an  intended  lessor 
and  lessee  may  "^possibly  amount  at  law  to  a  present  demise  or  [  *529  ] 
assignment,  yet,  if  upon  the  face  of  the  instrument  it  appears  that 
a  further  instrument  is  necessary  to  carry  the  intention  of  the 
parties  into  execution,  a  court  of  equity  will  decree  specific  per- 
formance of  the  agreement  in  that  particular.  In  the  case  of  a 
bargain  and  sale,  insu£Gicient  for  want  of  inrolment,  it  is  every 
day's  experience  to  go  to  equity  to  cure  the  defect,  and  so  carry 
out  the  intention  of  the  parties.  Some  principles  applicable  to  the 
present  case  will  be  found  in  The  Marquess  of  Bute  v.  Tlwvipson  (7), 
and  Doe  d.  The  Marquess  of  Bute  v.  Guest  (8). 

(1)  7  B.  B.  797  (3  Bos.  &  P.  399,    (5)  46  H.  E.  789  (7  Ad.  &  El.  636, 
442  ;  and  see  6  B.  B.  119  (7  Yes.  231).  666). 

(2)  9  B.  B.  501  (9  East,  15).  (6)  2  Y.  &  C.  C.  C.  159. 

(3)  55  B.  B.  300  (1  a  B.  430).        (7)  67  B.  B.  688  (13  M.  &  W.  487). 

(4)  43 B. B, 432  (4  Ad.  &  El.  582,589).    (8)  71  B.  B.  603  (15  M.  &  VV.  160). 
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In  re  WiLDB,  Ch.  J. : 

Stroud. 

Upon  the  best  consideration  which  the  Court  can  give  to  the 

question  which  the  parties  desire  to  have  decided  in  this  case,  the 
conclusion  they  have  come  to,  is,  that  the  rule  cannot  be  made 
absolute.     We  give  no  opinion   upon  the  first   point  which  was 
argued,  viz.  whether  it  is  competent  to  the  Court  to  entertain  the 
question  whether  the  umpire  had  come  to  a  correct  conclofiioD, 
under  the  statute.     For  the  present,  we  pass  that  wholly  by :  when 
it  becomes  necessary  to  deal  with  that  question,  we  shall  be  pre- 
pared  to  decide  it.     The  principle  of  construction  which  has  been 
80  strenuously  contended  for,  viz.  that  the  terms  of  a  grant  are  to 
be  construed  as  favourably  as  possible  for  the  grantee,  the  Court  is 
not  disposed  to  controvert.     Nor  will  it  be  denied  that  the  whole  of 
an  instrument  must  be  looked  at  together,  when  we  are  endeafoor- 
ing  to  arrive  at  the  intentions  of  the  parties.     In  the  conclusion  at 
which  we  have  arrived,  we  fully  adopt  both  these  principles.    By 
the  instrument  in  question,  Dr.  Fellowes  professes  to  let,  and  Stroud 
to  hire,  the  land,  no  mention  being  made  of  any  term.    Passing 
[  •530  ]      over  the  clause  as  to  *the  taking  of  the  brick-earth,  it  has  not  been 
contended,  nor  could  it  be,  that  the  agreement  does  more  than 
create  a  tenancy  at  will,  or  from  year  to  year.     Nor  can  I  discorer 
anything  to  lead  me  to  conclude  that  the  parties  contemplated  any 
future  instrument.     If,  then,  the  agreement,  so  looked  at,  enures 
only  to  the  extent  which  I  have  stated,  what  is  the  eflfect  of  the 
clause  as  to  the  taking  of  the  brick-earth  ?     The  tenant,  it  is  said, 
agrees  to  hire  the  land  for  the  purposes  of  his  trade  of  a  brick- 
maker.     I  do  not  know  enough  of  the  trade  to  form  an  opinion  as 
to  whether  it  would  be  prudent  for  a  brick-maker  to  agree  to  pay 
a  large  rent  for  an  extended  term.     But  I  should  incline  to  think  it 
would  be  more  prudent  to  take  it  determinable  by  a  notice.    B^^ 
we  cannot  speculate  upon  this.    It  seems  to  me  that  the  parties 
did  not  contemplate  a  more  extended  interest  than  that  of  a  tenancy 
from  year  to  year ;  otherwise,  the  tenant  being  under  no  obligation 
to  work  out  the  brick-earth,  he  might,  so  long  as  he  chose  to  pay  & 
rent  equal  to  8s.  per  thousand  for  four  millions  of  bricks,  hold  on 
for  ever.    That  would  be  making  the  agreement  equal  to,  a  grant  ol 
the  fee-simple.     No  premium  seems  to  have  been  paid ;  if  tb^^ 
had  been,  it  might  have  tended  to  show  that  a  larger,  interest  wad 
intended  to  pass  than  a  tenancy  from  year  to  year.    There  is  ^ 
power  of  distress :  nor  is  the  tenant  under  any  obligation  to  work 
out  the  brick-earth:  neither  is  there  any  reservation  of  a  right o& 
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the  part  of  the  landlord  to  re-enter,  if  the  rent  is  not  paid,  or  in         in  re 

any  other  event.    How,  then,  can  it  be  supposed  that  the  landlord 

ever  intended  to  part  with  a  permanent  interest  in  the  land  ?    The 

cases  referred  to,  where  courts  of  equity  have  been  dealing  with 

executory  agreements,  appear  to  me  to  be  wholly  beside  this.     The 

argument  that  has  been  urged  on  the  part  of  Mr.  Stroud,  resolves 

itself  into  this,  that  the  agreement  is  ambiguous,  and  therefore  the 

*Court  is  at  liberty  to  consider  what  was  the  probable  intention  of       [  'SSi  ] 

the  parties.     I  do  not,  however,  find  any  ambiguity  upon  the  face 

of  the  agreement :  nor  do  I  see  any  reason  for  giving  it  any  effect 

beyond  what  is  warranted  by  its  language. 

One  ground  upon  which  it'  has  been  urged  that  the  rule  should 
be  made  absolute,  is,  that  the  arbitrator  rejected  evidence  of  the 
custom  of  the  brick-making  trade  with  respect  to  the  hiring  of  land. 
I  cannot,  however,  see  upon  what  principle  evidence  of  that  sort 
could  be  held  to  be  admissible:  it  is  much  too  uncertain,  and 
it  is  by  no  means  applicable  where  there  has  been  a  distinct 
agreement. 

Upon  the  whole,  I  do  not  think  that  the  case  is  attended  with  any 
very  great  difficulty.  The  umpire  has  put  the  proper  construction 
upon  the  agreement. 

The  rest  of  the  Court  concurring, 

Rule  discliarged, 

J.  BroivHy  on  behalf  of  the  Company,  asked  that  the  rule  might 
be  discharged  with  costs :  but 

Wilde,  Ch.  J.,  observed,  that,  inasmuch  as  both  parties  seemed 
to  have  desired  the  umpire  to  raise  the  question  upon  the  face  of 
his  award,  it  was  not  a  case  for  costs. 

Ride  discharged,  tvithout  costs. 


LEWIS  V.  CAMPBELL.  i849. 

(8  0.  B.  541— 550;  S.  0.  19  L.  J.  C.  P.  130  ;  14  Jur.  396.)  J^ov^l. 

A.,  being  indebted  to  B.,  gave  him  an  order  upon  C.^his  agent,  who,  C  ^^^  J 
upon  ita  being  presented,  declined  to  pay  it,  but  said  he  would  set  it  off 
against  a  larger  debt  due  from  B.  to  one  D.,  for  whom  C.  was  authorised  to 
collect  debts.  0.  accordingly  credited  B.  with  the  amoimt  mentioned  in 
the  order,  and  debited  the  account  of  D.  with  that  amount ;  and  D.  after- 
wards gave  A.  a  letter  of  indemnity  against  any  proceedings  B.  might  take 
against  him  in  respect  of  his  debt    B.  having  subsequently  sued  A.,  and 
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Lewis  obtained  judgment  against  him  (the  action  being  defended  in  A^'s  name  by 

t,  D.),  A.  paid  the  amount,  to  avoid  an  execution  : 

Campbell.  Held,  that  the  circumstances  raised  an  implied  request  by  D.  to  A.  to  pay 

the  money ;  and  that  the  sum  so  paid,  was  recoverable  against  D.  in  an 
action  for  money  paid  by  A.  to  D.*s  use  (1). 

This  was  an  action  of  debt,  for  money  paid,  money  had  and 
received,  and  on  an  account  stated.  The  defendant  pleaded  that 
she  was  never  indebted. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  London  sittings 
after  Hilary  Term,  1848,  when  the  material  facts  appeared  to  be, 
that  the  plaintiff,  John  William  Lewis,  being  indebted  to  Richard 
Duke  in  112/.  16«.  6d.,  gave  him  an  order  for  payment  of  that  sum, 
on  Macdonald  and  M'Queen,   who  were  agents  to  the  plaintiff. 
[  *542  ]       When  Duke  presented  the  order  for   payment,  Macdonald  *and 
M'Queen  refused  to  pay  the  money,  but  told  Duke  that  they  would 
pay  the  amount  to  Mrs.  Campbell,  the  defendant,  for  whom  they 
were  authorised  to  collect  debts,  in  part  payment  of  a  debt  of  850/., 
which  the  defendant  claimed  as  due  to  her  from  Duke.    Macdonald 
and  M'Queen  accordingly  debited  the  plaintiff,  and  credited  the 
defendant,  with  the  amount  of  the  order,  and  gave  the  plaintiff,  on 
behalf,  and  in  the  name  of,  the  defendant,  on  the  29th  of  August, 
1848,  a  letter  stating  that  the  sum  of  112/.  1G«.  6c/.,  owing  by  the 
plaintiff  to  Duke,  being  attached  by  her  in  the  hands  of  the  plaintiff's 
agents,  she  undertook  to  exonerate  and  bear  him  harmless  against 
any  steps  which  Duke  might  take  against  him  in  respect  of  that 
sum.     These  transactions  were  communicated  to  the  defendant, 
who  approved  of  what  her  agents  had  done,  and  claimed  the  amount 
mentioned  in  the  order,  as  a  debt  due  to  her   from  Macdonald 
and  M'Queen,  and  received  a  dividend  on  it,  when  they  became 
bankrupts.    Afterwards,  in  1846,  an  action  was  brought  by  Duke 
against  the  present  plaintiff,  which  was  defended,  in  his  name, 
and  by  his  permission,  by  Mrs.  Campbell,  the  present  defendant 
pleading,   amongst  other    things,   that    the   debt   due   from  the 
plaintiff  to  Duke  had  been  paid,  by  his  consent,  to  the  present 
defendant.     This  defence,   however,   was  unsuccessful;  and   the 
present  plaintiff  was  compelled  to  pay  160/.  18«.  6d,,  the  amount 
for  which  Duk|  obtained  judgment,  in  order  to  avoid  being  taken 
under  a  capias  ad  satisfaciendum. 

Upon  this  state  of  facts,  a  verdict  was  taken  for  the  plaintiff  for 

(1)  Cited  in  Bonner  v.  Tottenham,  L.  T.  611,  C.  A.  Compare  Edmunds 
<fec.,  Building  Hociety  [1899]  1  Q.  B.  v.  Wallingford  (1886)  14  Q.  B.  D. 
161,    176,    68   L.   J.   U.    B.    114,    79      811  ;  64  L.  J.  Q.  B.  305.^J.  G.  P. 
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160/.  18«.  6d.,  with  liberty  to  the  defendant  to  move   to  enter  a       Lewis 
nonsuit,  or  to  reduce  the  verdict  to  112Z.  16«.  6d.  Campbell. 

Byles,   Serjt.,   in  Easter  Term,   1848,   obtained  a  rule  nisi 
accordingly. 

He  submitted  that  the  action  for  *money  paid,  or  money  had  and       [  '^s  ] 
received,  would  not  lie,  under  the  circumstances,  the  order  given 
by  Lewis  to  Duke  never  having  in  fact  produced  money :  and  he 
referred  to  Stephens  v.  Badcock  (i),  Spencer  v.  Parry  (2),  and  Lubbock 
v.  Tribe  (3). 

Talfourd,  Serjt.,  and  Montague  Smith,  in  Trinity  Term  last, 
showed  cause : 

An  action  for  money  paid  will  lie  wherever  one  man  has  paid 
money  at  the  request,  either  express  or  implied,  of  another.  In 
Howes  V.  Martin  (4),  it  was  held,  that,  where  a  party  desires  an 
action  brought  against  another  person  to  be  defended,  in  which 
action  he  is  concerned,  and  by  the  event  of  which  he  may  be 
benefited,  and  the  action  is  defended  accordingly,  and  the  defence 
fails,  the  party  at  whose  request  such  defence  was  undertaken  is 
liable  to  pay  the  expenses.  An  opinion  to  the  same  effect  was 
intimated  by  this  Court  in  Williamson  v.  Henley  (6).  The  principle 
is  well  stated  by  Pollock,  G.  B.,  in  delivering  the  judgment  of  the 
Court  in  Brittain  v.  Lloyd  (6).  "  If,"  says  his  Lordship,  **  one 
requests  another  to  pay  money  for  him  to  a  stranger,  with  an 
express  or  implied  undertaking  to  repay  it,  the  amount,  when  paid, 
is  a  debt  due  to  the  party  paying,  from  him  at  whose  request  it  is 
paid,  and  may  be  recovered  on  a  count  for  money  paid :  and  it  is 
wholly  immaterial  whether  the  money  is  paid  in  discharge  of  a 
debt  due  to  the  stranger,  or  as  a  loan,  or  gift,  to  him ;  on  which 
two  latter  suppositions  the  defendant  is  relieved  from  no  liability 
by  the  payment.  The  request  to  pay,  and  the  payment  according 
to  it,  constitute  the  debt ;  and,  whether  the  request  be  direct,  as, 
where  the  party  is  expressly  desired  by  the  *defendant  to  pay,  or  [  ^544  ] 
indirect,  where  he  is  placed  by  him  under  a  liability  to  pay,  and 
does  pay,  makes  no  difference.  If  one  ask  another,  instead  of 
paying  money  for  him,  to  lend  him  his  acceptance  for  his  accom- 
modation, and  the  acceptor  is  obliged  to  pay  it,  the  amount  is 

(1)  37  R.  R.  448  (3  B.  &  Ad.  354).  (4)  1  Esp.  N.  P.  C.  162. 

(2)  3  Ad.  &  EL  331  ;  4  Nev.  &  M.  (5)  6  Ring.  299;  3  Moo.  &  P.  731. 
770.  (6)  69  R.  R.  816  (14  M.  &  W.  762). 

(3)  3  M.  &  W.  607. 
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L«wiB  money  paid  for  the  borrower,  although  the  borrower  be  no  party  to 
Oahpbell.  the  bill,  nor  in  any  way  liable  to  the  person  who  ultimately  receiTes 
the  amount.  The  borrower,  by  requesting  the  acceptor  to  assume 
the  character  which  ultimately  obliges  him  to  pay,  impliedly  requests 
him  to  pay,  and  is  as  much  liable  to  repay,  as  he  would  be  on  a 
direct  request  to  pay  money  for  him,  with  a  promise  to  repay  it 
In  every  case,  therefore,  in  which  there  has  been  a  payment  of 
money  by  a  plaintiff  to  a  third  party,  at  the  request  of  the  defen- 
dant, express  or  implied,  on  a  promise,  express  or  implied,  to  repay 
the  amount,  this  form  of  action  is  maintainable." 

(Maulb,  J. :  S}nncer  v.  Parry^  if  good  law,  redaces  you  to  the 
necessity  of  showing  some  other  ground  than  release  of  liability.) 

Patteson,  J.,  in  that  case,  says :  ''  If  a  man  pays  a  debt  for  another, 
at  his  request,  no  doubt  he  may  recover  the  amoant  as  money 
paid.*'  There  was  ample  evidence  of  request  here.  The  amount 
would  be  recoverable  also  under  the  count  for  money  had  and 
received :  Andrew  v.  Robinson  (i) ;  Glyn  v.  Baker (2). 

(WiLDB,  Ch.  J.,  referred  to  Howell  v.  BcUt  (3).) 

Byles,  Serjt.,  and  A.  Pollock,  in  support  of  the  rule: 

Money  paid  lies  only  where  there  has  been  a  distinct  request  by 
the  party  to  pay  the  money,  and  the  payment  is  made  in  conse- 
quence, or  where   the  payment  is  made  in  discharge  of  a  legal 
L  •s^s  1       liability  contracted  by  the  *party  paying  it,  at  the  request,  express 
or  implied,  of  the  defendant. 

(Maulb,  J. :  Where  money  is  received  under  circumstances  which 
make  it  right  and  equitable  that  it  should  be  returned,  it  may  lie 
recovered  back  on  a  count  for  money  had  and  received.  May  it  not 
also  be  said,  that,  where  money  has  been  paid  under  circumstances 
which  make  it  just  and  equitable  that  it  should  be  repaid,  it  may 
be  recovered  back  on  a  count  for  money  paid  ?) 

It  is  submitted  that  it  cannot.  There  clearly  was  no  express 
request  on  the  part  of  the  defendant  to  pay  the  money :  and  none 
can  be  implied  from  the  circumstances.  Spencer  v.  Pan-y  i? 
directly  in  point.  There,  a  tenant,  by  a  written  agreement  under 
which  he  took  premises,  engaged  to  pay  taxes  which,  by  statute. 
were  due  from  the  landlord :  he  made  default ;  and  the  landloni, 

(1)  13  R.  R.  788  (3  Camp.  199).  (3)  5  B.  &  Ad.  504;  2  Ne?.  ^i^ 

(2)  12  li.  11.  414  (13  East,  509).  381. 
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having  been  obliged  to  pay,  sued  him  for  the  amount  as  money       Lbwib 

paid  to  his  use:   and  it  was  held,   that,   as   the  landlord  was    campbkll. 

originally  liable  for  the  taxes,  and  was  exempted  from  them  only 

hy  agreement  with  the  tenant,  he  should  have  declared  specially  on 

such  agreement,  and  could  not  recover  on  the  indebitatus  count. 

In  delivering  the  judgment  of  the  Court,  "Lord  Denman  says :  "  The 

plaintiff*B  payment  relieved  the  defendant  from  no  liability  but 

what  arose  from  the  contract  between  them.    The  tax  remained  due 

by  his  default,  which  would  give  a  remedy  on  the  agreement :  but 

it  was  paid  to  one  who  had  no  claim  upon  him,  and  therefore  not 

to  his  use."     Mr.  Baron  Pabkb,  in  Lxihbock  v.  Tnhey  treats  that 

case  as  laying  down  the  correct  principle. 

(Maulb,  J. :  The  principle  which  my  brother  Parke  there  means 
to  refer  to,  is,  that,  where  there  is  no  other  ground  upon  which  to 
rest  the  right  to  recover  the  money,  than  the  release  from  a 
liability,  you  must,  in  order  to  sustain  the  action,  show  that  there 
has  been  a  release  from  liability.) 

In  Gumming  v.  Bedborough  (i),  *it  was  held,  that,  where  a  tenant       [  *646  ] 
pays  property-tax  assessed  on  the  premises,  and  omits  to  deduct  it 
in  his  next  payment  of  rent,  he  cannot  afterwards  recover  the 
amount  as  money  paid  to  the  use  of  the  landlord. 

The  plaintiff  clearly  is  not  entitled  to  recover  on  the  count  for 
money  had  and  received.  If  received  to  the  use  of  any  one,  it  was 
received  to  the  use  of  Duke.  There  was  no  assent  on  the  part  of 
the  defendant  to  make  it  money  had  and  received  to  the  use  of  the 
plaintiff :  Williams  v.  Everett  (2) ;  WTuirton  v.  W(dker  (3) ;  Shatv  v. 
Picton  (4) ;  Lee  v.  Merrett  (5). 

At  all  events,  the  defendant  cannot  be  held  liable  for  the  costs  of 

the  former  action. 

Cur.  adv.  vult. 

WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  (after 
stating  the  facts,  ut  ante) : 

The  argument  turned  mainly  upon  the  question,  whether  the 
count  for  money  paid,  was  sustained  by  the  facts  in  evidence.  And, 
in  the  view  we  take  of  the  case,  it  will  not  be  necessary  to  discuss 
any  other  question.     It  appears  to  us,  that  the  defendant,  being 

(I)  71  R.  R.  718  (16  M.  &  W.  438).  (4)  28  E.  R.  455  <4  B.  &  0.  715 ;  7 

(1!)  13  R.  R.  315  (14  East,  58i).  Dowl.  &  Ry.  201). 

(3)  4  B.  &  C.  163 ;  6  Dowl.  &   Ry.  (5)  8  Q.  B.  820. 
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Lbwib  boand  by  her  guarantee  to  indemnify  the  plaintiff  against  Duke's 
Campbell,  action,  and  the  plaintiff  having,  at  the  request  of  the  defendant, 
taken  upon  himself  the  character  of  defendant  in  that  action,  and 
having  permitted  the  defendant  to  conduct  the  defence,  and  the 
defendant  having  acted  on  that  permission,  an  implied  contract 
was  raised  on  the  part  of  the  defendant,  to  pay  any  thing  which 
might  be  necessary,  in  the  event  of  a  judgment  being  obtained 
against  the  defendant,  for  the  protection  of  the  plaintiff  against  the 
consequences  of  that  judgment ;  and,  in  the  event  of  the  defendant's 
[  •"^7  ]  failure  to  make  such  payment,  *that  an  authority  from  her  was  to 
be  implied,  authorising  the  plaintiff  to  make  the  payment  for  her, 
so  as  to  make  it  money  paid  to  her  use. 

Thus  it  was,  that,  in  the  case  of  Howes  v.  Martin  (i),  where  the 
plaintiff  had  accepted  a  bill  for  the  defendant,  and  had,  at  his 
request,  defended  an  action  brought  on  the  bill,  and  had  paid  the 
debt  and  costs  recovered  in  that  action,  Lord  Kbnyon  held  that  the 
amount  was  money  paid  by  the  plaintiff  to  the  use  of  the  defendant, 
on  the  ground  that,  as  the  defendant  was  personally  interested,  and 
had  directed  the  defence  to  be  made,  by  which  he  might  have  been 
benefited,  the  money  must  be  considered  to  have  been  laid  out  by 
the  plaintiff  on  his  account  and  to  his  use. 

In  the  case  of  Brittain  v.  Lloyd  (2),  the  plaintiff,  an  auctioneer 
employed  by  the  defendant  to  sell  some  property,  had  incurred  a 
liability  to  pay  the  auction-duty,  and  had  been  compelled  to  pay  it ; 
and  the  Court  held  that  he  might  recover  the  amount  as  money 
paid  to  the  defendant's  use.  The  reason  of  that  decision  appears 
to  us  to  comprehend  the  present  case.  **  It  is  clear,"  the  Court 
says,  in  its  judgment,  "  that,  if  one  requests  another  to  pay  money 
for  him  to  a  stranger,  with  an  express  or  implied  undertaking  to 
repay  it,  the  amount,  when  paid,  is  a  debt  due  to  the  party  paying, 
from  him  at  whose  request  it  is  paid,  and  may  be  recovered  on  a 
count  for  money  paid;  and  it  is  wholly  immaterial  whether  the 
money  is  paid  in  discharge  of  a  debt  due  to  the  stranger,  or  as  a  loan 
or  gift  to  him ;  on  which  two  latter  suppositions  the  defendant  is 
relieved  from  no  liability  by  the  payment.  The  request  to  pay,  and 
the  payment  according  to  it,  constitute  the  debt;  and  whether  the 
request  be  direct,  as  where  the  party  is  expressly  desired  by  the 
t^  *^*®  ]  defendant  to  pay,  or  indirect,  where  he  *is  placed  by  him  under  a 
liability  to  pay,  and  does  pay,  makes  no  difference.  If  one  asks 
another,   instead  of    paying   money   for  him,   to    lend    him   his 

(1)  1  Esp.  N.  P.  0.  162.  (2)  69  R.  R.  816  (14  M.  &  W.  762). 
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acceptance  for  his  accommodation,  and  the  acceptor  is  obliged  to  pay  Lkwib 
it,  the  amount  is  money  paid  for  the  borrower,  although  the  borrower  caupbrll. 
be  no  party  to  the  bill,  nor  in  any  way  liable  to  the  person  who 
ultimately  receives  the  amount.  The  borrower,  by  requesting  the 
acceptor  to  assume  that  character  which  ultimately  obliges  him  to 
pay,  impliedly  requests  him  to  pay ;  and  is  as  much  liable  to  repay, 
as  he  would  be  on  a  direct  request  to  pay  money  for  him,  with  a 
promise  to  repay  it." 

The  case  mainly  relied  on  by  the  defendant,  on  the  argument  of 
the  present  case,  was  that  of  Spencer  v.  Parry  (i),  where  the  plain- 
tiff had  let  a  house  to  the  defendant,  at  a  rent  of  42L,  '^  free  and 
clear  of  all  land-tax  and  parochial  taxes :  "  the  defendant  left  the 
premises  without  paying  the  taxes,  which  the  plaintiff,  under 
certain  local  Acts,  was  compelled  to  pay  :  the  Court  held  that  this 
money  could  not  be  recovered  under  a  count  for  money  paid  to  the 
defendant's  use;  but  that  the  plaintiff  ought  to  have  sued  on  the 
express  agreement  to  pay  42Z.,  clear  of  all  land-tax,  &c.,  remarking 
(with  reference  to  certain  cases  in  which  money  paid  to  relieve  a 
defendant  from  a  liability  under  which  he  lay  to  a  third  person  for 
payment  of  money,  was  recovered  under  the  count  for  money  paid) 
that  *'  here  the  plaintiff's  payment  relieved  the  defendant  from  no 
liability  but  what  arose  from  the  contract  between  them ;  the  tax 
remained  due  by  his  default,  which  would  give  a  remedy  on  the 
agreement,  but  it  was  paid  to  one  who  had  no  claim  upon  him,  and 
therefore  not  to  his  use." 

If  the  Court  of  Queen's  Bench  in  that  case  are  to  be  considered 
as  deciding,  generally,  that  an  action  for  money  paid  would  lie  in  no 
case  where  the  defendant  *  was  not  relieved  from  a  liability  to  a  third  [  *M9  ] 
person,  the  decision  would  apply  to  the  present  case,  but  certainly 
could  not  be  maintained,  inasmuch  as  there  are  many  cases,  as 
observed  by  the  Court  in  the  case  of  Brittain  v.  Lloyd,  in  which  the 
action  can  be  maintained,  though  the  defendant  has  not  been 
relieved  from  a  liability ;  Le.  all  the  cases  in  which,  though  no 
such  relief  from  liability  occurs,  a  request  to  pay,  and  a  promise  to 
repay,  are  expressed  or  implied. 

But  the  Court  of  Queen's  Bench  is  not,  as  we  understand  the 
case  of  Spencer  v.  Parry,  to  be  taken  to  have  decided  any  such 
general  proposition  in  that  case;  the  remark  above  cited  being 
intended  only  to  show  that  the  ground  for  an  inference  of  a  request 
to  pay  and  a  promise  to  repay,  which  is  afforded  by  a  compulsory 
(1)  3  Ad.  &  £1.  331  ;  4  Nev.  &  M.  770. 
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Lewis  payment  to  a  third  person,  by  the  plaintiff,  of  a  debt  due  to  that 
Campbell,  third  person  by  the  defendant,  as  in  ExaU  v.  PaHridge  (i),  where 
the  plaintiff's  goods  had  been  distrained  for  rent  due  from  the 
defendants,  could  not  exist  in  the  case  of  Spencer  v.  Pan^/.  That 
case  was  decided  for  the  defendant,  not  in  the  absence  of  that 
ground  only,  but  because  the  Court  were  of  opinion  that  neither 
that  ground  nor  any  other  on  which  an  inference  of  a  request  to 
pay,  and  promise  to  repay,  could  be  sustained,  was  to  be  found  in 
that  case. 

In  that  case,  the  liability  of  the  plaintiff  to  pay  the  taxes  was  not 
incurred  at  the  request  of  the  defendant,  but  was  antecedent  to,  and 
was  not  affected  by,  the  transaction  between  the  plaintiff  and  defen- 
dant :  and  the  Court  by  no  means  decided  that,  if  the  plaintiff  incurs  a 
liability  at  the  request  of  the  defendant,  though  for  a  payment  to 
which  the  defendant  was  not  previously  liable,  money  paid  would  not 
lie.     In  the  argument  of  that  case,  a  case  having  been  referred  to, 

[  •660  ]  where  *an  action  had  been  defended  by  the  plaintiff  at  the  request  of 
the  defendant,  in  which  the  plaintiff  had  been  obliged  to  pay  the  costs, 
Pattbson,  J.,  observed,  that,  in  that  case,  the  action  had  been 
defended  at  Hemley's  (the  defendant's)  request ;  adding,  if  a  man 
pays  a  debt  for  another,  at  his  request,  no  doubt  he  may  recover  the 
amount  as  money  paid. 

We  do  not  think  that  the  present  case  is  open  to  the  objection, 
that  the  defendant,  having  expressly  agreed  to  indemnify  the  plain- 
tiff, can  be  sued  only  on  the  special  contract,  and  that  no  implied 
contract  to  support  a  count  for  money  paid  is  to  be  inferred  from 
that  agreement ;  for,  even  if  it  were  to  be  conceded  that  such  a 
count  could  not  be  supported  by  the  evidence  of  a  contract  to 
indemnify,  in  the  terms  of  the  letter  of  August,  1843,  and  the  pay- 
ment by  the  plaintiff,  alone,  we  think  there  is  good  ground  for  such 
an  inference  in  the  present  case,  where,  after  the  special  agreement, 
the  plaintiff  permitted  the  defendant  to  defend  the  action  in  his 
name.  From  such  permission,  and  from  the  conduct  of  the  defen- 
dant in  acting  upon  it,  we  think  an  authority  to  pay  on  account  of 
the  defendant  such  sum  as  the  plaintiff  might  be  compelled  to  pay 
Duke,  to  relieve  himself  from  a  capias  ad  satisfaciendum,  and  a 
promise  to  repay  it,  are  to  be  inferred,  supposing  them  not  to  be 
included  in  the  special  contract  to  indemnify. 

For  these  reasons,  we  think  the  rule  must  be  discharged. 

Ride  discharged. 
(1)  4  E.  E.  65G  (8T.  B.  308). 
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SMITH  V.  PKITCHAKD  and  Others.  "w- 

A(w.  21. 
(8  C.  B.  565—591 ;  S.  C.  19  L.  J.  0.  P.  63  ;  14  Jur.  224.)  

Where  a  warrant  issues  upon  a  judgment  of  a  county  court  against  a  t  ^^'''  J 
party  resident  within  another  jurisdiction,  and  is  sealed  by  the  clerk  of  the 
Court  there,  under  the  104 th  section  of  the  9  &  10  Vict.  c.  95(1),  the  high 
bailiff  of  the  Court  out  of  which  the  warrant  originally  issued,  is  not  respon- 
sible for  any  irregularities  in  its  execution  by  the  under-bailiif  of  the  foreign 
jurisdiction,  even  though  his  own  under-bailiff  assists  therein. 

Under  a  warrant  so  issued  by  one  Court,  and  sealed  by  the  clerk  of  another 
Court,  the  officers  broke  and  entered  the  premises  of  a  third  person,  under  a 
mistaken  impression  that  the  party  against  whom  the  warrant  was  directed, 
was  there  ;  and,  upon  the  owner  of  the  premises  resisting  their  entry,  the 
bailiffs,  under  colom*  of  the  1 14th  section  of  the  statute  (2),  took  him  into 
custody,  and  carried  him  before  a  magistrate : 

Ueld,  that  the  high  bailiff  of  the  Court  from  which  the  warrant  was 
re-issued,  was  liable  with  the  under-bailiffs  for  the  breaking  and  entering, 
which  was  an  act  done  by  the  latter  under  the  supposed  authority  of  the 
wi-it ;  but  not  for  the  assault,  which  was  committed  in  the  assertion  of  a 
power  given  by  the  statute  to  the  individual  officer  obstructed. 

This  was  an  action  of  trespass.  The  first  count  of  the  declaration 
stated  that  the  defendants,  on  the  11th  of  January,  1848,  and  on 
divers  other  days  and  *  times  between  that  day  and  the  commence-  [  •s^c  ] 
ment  of  this  suit,  with  force  and  arms  broke  and  entered  a  certain 
factory,  and  a  certain  factory-yard  thereto  belonging,  of  the  plain- 
tiff, situate  &c.,  and  called  and  known  as  the  Fountain  Mills,  and 
then  made  a  great  noise  and  disturbance  therein,  and  continued 
therein  making  such  noise  and  disturbance  for  a  long  time,  to  wit, 
for  the  space  of  six  hours,  and  then  forced  and  broke  open,  broke  to 
pieces,  and  damaged  divers,  to  wit,  ten  windows  of  the  plaintiff  of 
and  belonging  to  the  said  factory  and  premises,  and  broke  to  pieces, 
damaged,  and  spoiled  divers,  to  wit,  fifty  panes  of  glass,  and  fifty 
iron  bars,  of  and  belonging  to  the  said  windows  respectively,  and  of 
great  value,  to  wit,  102.,  and  then  cast  and  threw  about  the  goods 
and  chattels,  to  wit,  fifty  bales  of  wool,  of  the  plaintiff,  and  also 
then  and  there  pulled  down,  prostrated,  and  destroyed,  and  tore 
away,  severed,  detached,  and  removed  certain  paling  and  fences  of 
the  plaintiff  of  and  belonging  to  the  said  factory  and  factory -yard 
of  the  plaintiff :  By  means  of  which  several  premises,  the  plaintiff 
and  his  servants  and  workmen  were,  during  all  the  time  aforesaid, 
not  only  greatly  disturbed  and  annoyed  in  the  peaceable  possession 
of  the  said  factory  and  premises,  but  the  plaintiff  was,  during  all 
that  time,  hindered  and  prevented  from  carrying  on  and  transacting 
therein  his  lawful  and  necessary  affairs  and  business. 

(1)  See  now  51  &  52  Vict.  c.  43,  s.  158.  (2)  lb,  sect.  52. 
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The  second  count  sfcated  that  the  defendants,  on  &c.,  with  force 
and  arms  assaulted  the  plaintiff,  and  then  seized  and  laid  hold  of 
and  beat  the  plaintiff,  and  with  great  force  and  violence  pulled  and 
dragged  him  about,  and  then  forced  and  compelled  the  plaintiff  to 
go,  and  caused  him  to  be  forcibly  conveyed,  in  custody,  in  and 
along  divers  public  streets  and  highways,  to  a  certain  police-station, 
and  there  imprisoned  the  plaintiff,  and  kept  and  detained  him  in 
prison  there,  without  any  reasonable  or  probable  cause  whatsoever, 
[  ♦se?  ]  for  a  long  *8pace  of  time,  to  wit,  three  hours,  at  the  expiration 
whereof  the  defendants  forced  the  plaintiff  to  go,  and  caused  him  to 
be  forcibly  conveyed,  in  custody,  to  a  certain  police-oflSce,  and  there 
again  imprisoned  the  plaintiff  for  a  long  time,  to  wit,  two  hours, 
and  there  also  then  took  him  the  plaintiff  before  a  certain  police- 
magistrate,  and  there  again  imprisoned  the  plaintiff  for  a  long 
time,  to  wit,  two  hours,  contrary  to  law,  and  under  a  false  and 
unreasonable  assertion,  colour,  and  charge  that  the  plaintiff  had 
committed  an  offence  punishable  by  law,  to  wit,  a  misdemeanour ; 
whereby  the  plaintiff  was  then  not  only  greatly  injured,  and  suffered 
great  anguish  and  pain  of  mind  and  body,  and  was  prevented  from 
attending  to  his  lawful  affairs,  but  was  also  thereby  then  greatly 
exposed  and  injured  in  his  credit,  reputation,  and  circumstances, 
and  was  subjected  to  and  put  to  divers  expenses,  to  wit,  to  the 
amount  of  52.,  in  order  to  obtain  his  liberation  from  the  said 
imprisonment ;  and  other  wrongs,  &c. 

The  defendants  pleaded,  first,  Not  guilty ;  secondly,  as  to  the  alleged 
trespasses  in  the  first  count  mentioned,  except  as  to  casting  and 
throwing  about  the  goods  and  chattels  of  the  plaintiff  in  that  count 
mentioned,  that,  at  the  said  times  when  &c.,  and  at  each  and  every  of 
them,  the  said  factory  and  factory -yard  and  premises  in  the  said  first 
count  mentioned,  were  not,  nor  was  any  or  either  of  them,  the  factory, 
factory.yard,  or  premises  of  the  plaintiff,  in  manner  and  form,  &c. 

Thirdly,  as  to  the  said  alleged  trespasses  in  the  first  count  men- 
tioned, so  far  as  relates  to  the  breaking  and  entering  the  said 
factory  and  factory-yard  thereto  belonging,  of  the  plaintiff,  in  that 
count  mentioned,  and  making  a  noise  and  disturbance  therein,  and 
continuing  therein  making  such  noise  and  disturbance  for  the  said 
space  of  time  in  that  count  in  that  behalf  mentioned,  and  then  and 
[  •568  1  there  pulling  down,  prostrating,  destroying,  *tearing  away,  and 
removing  the  said  paling  and  fences  of  the  plaintiff  in  the  said  first 
count  mentioned,  the  defendant  William  Pritchard  said,  that, 
theretofore  and  before  the  commencement  of  this  suit,  and  before 
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the  committing  of  the  said  a1leg^d  grievances  in  the  said  count  Smith 
mentioned,  to  wit,  on  the  2Srd  of  August,  1847,  one  Thomas  Smith  pbi^ohard. 
the  younger  levied  his  plaint  in  the  Lambeth  County  Court  of 
Surrey,  the  same  being  a  Court  constituted  and  holden  under  and  by 
virtue  of  a  certain  Act  of  Parliament  made  and  passed  in  the  session 
of  Parliament  held  in  the  9th  and  10th  years  of  the  reign  of  her 
Majesty  Queen  Victoria,  intituled  "  An  Act  for  the  more  easy 
recovery  of  small  debts  and  demands  in  England,**  at  the  Court- 
house of  the  said  Court  at  Denmark  Hill,  in  the  parish  of  Camber- 
well,  in  the  said  county  of  Surrey,  within  the  jurisdiction  of  the 
said  Court,  against  one  Benjamin  Trump,  for  a  certain  cause  of 
action  wherein  the  said  Court  had  jurisdiction  ;  that  thereupon,  to 
wit,  afterwards,  on  the  day  and  year  last  aforesaid,  the  said 
B.  Trump  was  duly  summoned  to  appear  at  the  said  county  court 
at  Denmark  Hill  aforesaid,  in  the  parish  and  county  aforesaid,  on 
the  22nd  of  September,  1847,  to  answer  the  said  Thomas  Smith  the 
younger  in  the  matter  of  the  said  plaint ;  that  thereupon,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  the  said  B.  Trump 
duly  appeared  in  the  said  Court,  at  the  day  and  place  appointed,  .to 
answer  the  said  Thomas  Smith  the  younger  in  the  matter  of  the 
said  plaint ;  that  thereupon  such  proceedings  were  then  and  there 
had  in  the  matter  of  the  said  plaint,  that  afterwards,  on  the  22nd 
of  September,  1847,  at  the  Court  then  holden  at  Denmark  Hill 
aforesaid,  in  the  parish  and  county  aforesaid,  within  the  jurisdic- 
tion of  the  said  Court,  before  George  Chilton,  Esq.,  who  then,  and 
thence  continually  and  at  the  time  of  the  issuing  of  the  warrant  of 
commitment  thereinafter  mentioned,  was  the  Judge  of  the  said 
Court,  it  was  by  the  consideration  *and  judgment  of  the  said  Court  [  *^^^  ] 
adjudged  that  judgment  in  the  matter  of  the  said  plaint  and  action 
should  pass  against  the  said  Thomas  Smith  the  younger,  and  that 
the  said  Thomas  Smith  the  younger  should  pay  the  sum  of  2/.  11^. 
to  the  said  B.  Trump  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended  ;  and  thereupon  it  was  then  and  there 
ordered  by  the  said  Court,  that  the  said  T.  Smith  the  younger 
should  so  pay  the  said  sum  of  21.  lis.  forthwith,  as  by  the  said 
record  and  proceedings  thereof  remaining  in  the  said  Court  fully 
appears :  that  the  said  T.  Smith  the  younger  did  not  pay  the  said 
sum  of  22.  Us.  pursuant  to  the  order,  or  at  any  time :  that  there- 
upon, afterwards,  and  after  a  reasonable  time  for  the  payment  by 
the  said  T.  Smith  the  younger  of  the  said  sum  of  21.  lis.,  pursuant 
to  the  said  order,  had  elapsed,  to  wit,  on  the  1st  of  October,  1847, 
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Smith  and  upon  the  application  of  the  said  B.  Tramp,  a  summons  was 
Pbitchabd.  ^^6"  ^^^  there  duly  issued,  according  to  the  practice  of  the  said 
Court,  against  the  said  T.  Smith  the  younger,  by  which  last- 
mentioned  summons  the  said  T.  Smith  the  younger  was  required  to 
appear  at  the  said  county  court,  to  be  holden  at  Denmark  Hill 
aforesaid,  in  the  parish  and  county  aforesaid,  on  &c.,  at  the 
hour  &c.,  to  be  then  and  there  examined  touching  his  estate  and 
effects,  and  as  to  the  property  and  means  he  still  had  of  discharging 
the  said  costs,  and  as  to  the  disposal  he  might  have  made  of  any 
property ;  and  notice  was  thereby  given  to  the  said  T.  Smith  the 
younger,  that,  if  he  did  not  appear,  in  obedience  to  the  said  sum- 
mons, he  might  be  committed  to  the  common  gaol  of  the  said  county : 
that  it  was  duly  proved,  upon  oath,  to  the  said  Court,  at  the  Court 
holden  on  the  7th  of  December,  1847,  that  the  said  T.  Smith  the 
younger  was  personally  served  with  the  said  summons,  and  the  said 
T.  Smith  the  younger  did  not  attend  at  the  said  Court,  pursuant  to 
[  'oTO  ]  the  said  summons,  *by  reason  of  his  illness  ;  and  thereupon  it  was 
then  and  there  ordered  by  the  said  Court,  that  the  hearing  of  the 
said  cause  and  matters  should  be  adjourned  to  the  21st  of  December, 
1847,  at  the  Court,  &c. ;  and  it  was  duly  proved,  upon  oath,  to  the 
said  Court,  at  the  Court  holden  &c.,  on  the  21st  of  December,  1847, 
that  due  notice  of  the  said  adjournment  had  been  given  to  the  said 
T.  Smith  the  younger  ;  and  the  said  T.  Smith  the  younger  did  not 
attend  the  said  Court  on  the  last-mentioned  day,  as  required  by  the 
last-mentioned  summons,  and  adjournment  thereof,  or  allege  any 
sufficient  excuse  for  not  so  attending  :  that,  thereupon,  it  was  then 
and  there  ordered  by  the  said  Judge,  that  the  said  T.  Smith  the 
younger  should  be  committed  for  the  term ^  of  twenty  days  to  the 
county  gaol  of  Surrey,  in  the  said  county,  according  to  the  form  of 
the  statute  in  that  case  made  and  provided,  or  until  he  shoald  be 
discharged  in  due  course  of  law  :  that  thereupon  one  Charles 
Twamley,  then  being  the  clerk  of  the  said  Court,  afterwards,  to 
wit,  on  the  21st  of  December,  1847,  duly  issued,  under  the  seal  of 
the  said  Court,  a  warrant  of  commitment  directed  to  the  defendant 
William  Tarn  Pritchard,  who  then,  and  from  thence  until  and  at 
the  said  times  when  &c.,  was  the  high  bailiff  of  the  said  Court,  as 
such  high  bailiff,  and  to  the  other  bailiffs  of  the  said  Court,  and  all 
constables  and  peace  officers  within  the  jurisdiction  of  the  said 
Court,  and  to  the  governor  of  the  county  gaol  of  Surrey,  commonly 
called  Horsemonger  Lane  Gaol,  which  said  warrant  did  impower 
and  require  the  said  high  bailiff,  bailiffs,  and  others,  to  take  the  said 
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T.  Smith  the  younger,  and  to  deliver  him  to  the  governor  of  the  said       Smith 
gaol  at  the  county  gaol  of  Surrey  aforesaid,  and  did  impower  and    pritchard. 
require  the  said  governor  to  receive  the  said  T.  Smith  the  younger, 
and  him  safely  to  keep  in  the  said  gaol  for  the  term  of  twenty  days 
from  the  arrest  under  the  said  warrant,  or  until  he  should  be 
♦sooner  discharged  by  due  course  of  law  :  that  the  said  T.  Smith      [  'STi  ] 
the  younger,  afterwards,  to  wit,  on  the  8th  of  January,  1848,  was 
not  within  the  jurisdiction  of  the  said  Court,  but  was  out  of  the 
jurisdiction  of  the  said  Court,  and  was  believed  to  be,  and  was, 
within  the  jurisdiction  of  the  Southwark  County  Court  of  Surrey, 
being  also  a  Court  constituted  and  holden  under  and  by  virtue  of 
the  said  Act  of  Parliament :  that,  thereupon,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  defendant  William  Tarn  Pritchard,  as  such 
high  bailiff  of  the  said  Lambeth  County  Court  as  aforesaid,  did 
send  the  said  warrant  of  commitment  to  John  George  Meymott 
and  George  Charles  Fletcher,  who  then  were,  and  thence  hitherto 
continually  until  and  at  the  said  times  when  &c.,  were,  the  joint- 
clerks  of  the  said  Southwark  County  Court  of  Surrey,  within  the 
jurisdiction  of  which  Court   the  said  T.  Smith  the  younger  was 
believed  to  be,  and  was,  together  with  a  certain  warrant  thereto 
annexed,  under  the  hand  of  the  defendant  William  Tarn  Pritchard, 
as  such  high  bailiff  as  aforesaid,  and  under  the  seal  of  the  said 
Lambeth  County  Court,  from  which  the  said  original  warrant  of 
commitment  issued,    requiring    execution  of  the  said  warrant  of 
commitment  against  the  said  T.  Smith  the  younger,  wherever  he 
should  be  found  within  the  jurisdiction   of  the  said  Southwark 
County  Court:   that  the  said  John  George  Meymott  and  George 
Charles  Fletcher,  as  such  joint-clerks  of  the  said  Southwark  County 
Court,  did  thereupon,  afterwards,  to  wit,  on  the  11th  of  January, 
1848,  within  the  jurisdiction  of  the  said  Southwark  County  Court, 
seal  the  said  warrant  of  commitment  with  the  seal  of  the  said 
Southwark  County  Court,  and  then  and  there  issued  the  same  to 
the  defendant  William  Pritchard,  who  then  was,  and  thence  until 
and  at  the  said  times  when  &c.  was,  the  high  bailiff  of  the  said 
Southwark  County  Court ;  and  thereupon  *the  said  last-mentioned       [  *^72  ] 
high  bailiff  became  and  was  authorized  and  required  to  act  in  all 
respects  as  if  the  said  original  warrant  of  commitment  had  been 
directed  to  him  by  the  Court  of  which  he  was  so  the  high  bailiff  as 
aforesaid  :  t  that,  before  and  at  the  said  times  when  See,,  and  on 
the  said  11th  of  January,  1848,  in  the  first  count  mentioned,  the 
said  T.  Smith  the  younger  resided,  and  continued  to  reside,  and 
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Smith  was,  in  the  said  factory  of  the  plaintiff  in  the  said  first  count 
Pbitohasd.  mentioned,  the  same  being  within  the  jurisdiction  of  the  said 
Southwark  County  Court ;  and,  on  the  day  and  year  last  aforesaid, 
was  in  the  said  factory,  and  near  to  and  at  a  certain  open  window 
of  the  said  factory,  so  that  the  said  defendant  William  Pritchard 
could  touch  and  take  hold  of  the  said  T.  Smith  the  younger,  by 
passing  his  arm  through  the  said  open  window :  that,  thereupon, 
under  and  by  virtue  of  the  said  warrant  of  commitment,  and  whilst 
the  same  was  in  full  force,  and  unretumed,  the  said  William 
Pritchard,  as  such  high  bailiff  of  the  said  Southwark  County  Court 
as  aforesaid,  then  holding  the  said  warrant  of  commitment,  did,  on 
the  day  and  year  last  aforesaid,  within  the  jurisdiction  of  the  said 
Southwark  County  Court,  and  whilst  the  said  T.  Smith  the  younger 
was  residing  and  was  in  the  said  factory,  and  was  at  and  near  the  said 
open  window  thereof,  pass  his  arm  through  the  said  open  window,  in 
order  to,  and  did  then  and  thereby,  take  hold  of  and  arrest  the  said 
T.  Smith  the  younger,  and  the  said  T.  Smith  the  younger  then 
forcibly,  and  against  the  will  of  the  said  defendant  William  Pritchard, 
broke  away  and  escaped  from  the  said  defendant,  and  then  took  refuge 
and  remained  in  the  said  factory  of  the  plaintiff  in  the  first  count 
mentioned  :  that,  thereupon,  the  said  defendant  William  Pritchard, 
then  having  reasonable  cause  to  believe,  and  then  believing,  that 

[  *b7n  ]  the  said  T.  Smith  the  younger  was  then  within  the  said  *factory, 
and  having  first  demanded  and  requested  the  plaintiff  to  permit  the 
said  defendant  William  Pritchard  to  enter  the  said  factory-yard 
and  factory,  in  order  to  search  for,  take  again,  re-seize,  and  arrest, 
under  the  said  warrant  of  commitment,  the-  said  T.  Smith  the 
younger,  which  the  plaintiff  then  wholly  neglected  and  refused  to 
do,  but  obstructed  and  hindered  the  said  defendant  from  entering 
into  the  said  factory-yard  or  factory,  for  the  purpose  aforesaid, 
and  because  the  gates  of  the  said  factory-yard  were  then  closed  and 
fastened,  and  could  not  be  opened  by  the  said  defendant  William 
Pritchard,  did  break  and  enter  the  said  factory-yard  of  the  plaintiff 
in  the  said  first  count  mentioned,  and,  in  so  doing,  and  because 
the  said  defendant  could  not  otherwise  enter  into  the  said  factory- 
yard,  he  the  said  defendant  William  Pritchard  did  necessarily  and 
unavoidably  a  little  pull  down,  prostrate,  and  destroy,  tear  away, 
sever,  detach,  and  remove  the  said  palings  and  fences  of  the 
plaintiff,  doing  no  unnecessary  damage  to  the  plaintiff;  and  did 
then  enter  peaceably  and  quietly  into  the  said  factory  of  the 
plaintiff,  the  outer  door  thereof  being  then  open,  in  order  to  search 


VOL.  Lxxix.]         1849.     C.  P.    8  C.  B.  573—574.  637 

for,  take  again,  re-seize,  and  arresfc  the  said  T.  Smith  the  younger.  Smith 
and,  in  so  doing,  the  said  defendant  William  Pritchard,  as  such  pritchard. 
high  bailiff  as  aforesaid,  did  then  necessarily  and  unavoidably 
make  a  little  noise  and  disturbance  in  the  said  factory,  and  did 
continue  therein  making  such  noise  and  disturbance,  for  the  said 
space  of  time  in  the  said  first  count  in  that  behalf  mentioned,  being 
a  reasonable  time  to  continue  therein  for  the  purpose  aforesaid,  as 
he  lawfully  might  for  the  causes  aforesaid ;  doing  no  unnecessary 
damage  on  the  occasions  aforesaid,  which  were  the  said  alleged 
trespasses  in  the  introductory  part  of  the  said  plea  mentioned. 

Fourthly,  a  similar  plea  to  the  last,  by  the  defendants  Robert       [  674  ] 
Beaver  and  David  Jones,  down  to  the  ^obelisk  (i)  at  p.  635 ;  then  as 
follows :  That,  before  and  at  the  time  of  the  issuing  of  the  said  warrant 
of  commitment  as  aforesaid,  and  thence  continually  until  and  at  the 
said  times  when  &c.,  the  defendant  Bobert  Beaver  was  a  bailiff  of 
the  said  Southwark  County  Court,  having  been  theretofore,  to  wit, 
on  the  day  and  year  last  aforesaid,  by  a  certain  writing  under  the 
hand  of  the  said  defendant  William  Pritchard  by  him  duly  appointed 
to  be  such  bailiff  to  assist  him  the  said  William  Pritchard  in  the 
execution  of  his  said  office ;  and  thereupon,  afterwards,  to  wit,  on 
&c.  last  aforesaid,  and  before  the  said  times  when  &c.,  the  said 
defendant  William  Pritchard,  as  such  high  bailiff  of  the  said  South- 
wark County  Court,  delivered  the  said  warrant  of  commitment,  so 
sealed  as  aforesaid,  to  the  said  Bobert  Beaver,  so  being  such  bailiff 
of  the  last-mentioned  Court  as  aforesaid,  to  be  by  him  executed  in 
due  form  of  law  :  that,  before  and  at  the  said  times  when,  &c.,  and 
on  the  said  11th  of  January,  1848,  in  the  said  first  count  mentioned, 
the  said  T.  Smith  the  younger  resided,  and  continued  to  reside, 
and  was,  in  the  said  factory  of  the  plaintiff  in  the  said  first  count 
mentioned,  the  same  being  within   the  jurisdiction  of  the  said 
Southwark  County  Court,  and,  on  the  day  and  year  last  aforesaid, 
was  in  the  said  factory,  near  to  and  at  a  certain  open  window  of 
the  said  factory,  so  that  the  said  defendants  could  touch  and  take 
hold  of  the   said  T.  Smith  the  younger,  by  passing  their  arms 
through  the  said  open  window ;  whereupon,  and   under  and  by 
virtue  of  the  said  several  premises,  and  of  the  said  warrant  of  com- 
mitment, and  whilst  the  same  was  in  full  force  and  unreturned, 
the  defendant  Bobert  Beaver,  as  such  bailiff  of  the  said  Southwark 
County  Court,  and  then  holding  the  said  warrant  of  commitment, 
and  the  said  David  Jones,  as  his  servant,  and  by  his  command,  did, 
(1)  In  the  original  i-eport  an  asterisk  in  tlie  fifth  line  of  p.  572. — J.  G.  P. 
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Smith       on  ibe  day  and  year  last  aforesaid,  within  the  jarisdiction  of  *the 
PftiTCHABD.   said  Southwark  County  Court,  and  whilst  the  said  T.  Smith  the 
[  *57r>  ]      younger  was  residing,  and  was,  in  the  said  factory,  and  was  at  and 
near  to  the  said  open  window  thereof,  pass  their  arms  through  the 
said  open  window,  in  order  to,  and  did  then  and  there,  thereby 
take  hold  of  and  arrest  the  said  T.  Smith  the  younger,  and  the 
said  T.  Smith  the  younger  then  forcibly,  and  against  the  will  of  the 
said  defendants,  broke  away  and  escaped  from  the  said  defendants, 
and  then  took  refuge  and  remained  in  the  said  factory  of  the 
plaintiff  in  the  said  first  count  mentioned:  that  thereupon,  the 
defendants,   then  having  reasonable  cause  to  believe,    and  then 
believing,  that  the  said  T.  Smith  the  younger  was  then  within  the 
said  factory,  and  having  first  demanded  and  requested  the  plaintiff 
to  permit  the  said  defendants  to  enter  the  said  factory-yard  and 
factory,  in  order  to  search  for,  take  again,  re-seize,  and  arrest, 
under  the  said  warrant  of  commitment,  the  said  T.  Smith  the 
younger,  which  the  plaintiff  then  wholly  neglected  and  refused 
to  do,  but  obstructed  and  hindered  the  said  defendants  from  enter- 
ing into  the  said  factory-yard  or  factory,  for  the  purpose  aforesaid, 
— and  because  the  gates  of  the  said  factory-yard  were  then  closed 
and  fastened,  and  could  not  be  opened  by  the  said  defendants,  did 
break  and  enter  the  said  factory-yard  of  the  plaintiff  in  the  said 
first  count  mentioned,  and,  in  so  doing,  and  because  the  said  defen- 
dants could  not  then  otherwise  enter  into  the  said  factory-yard, 
they  the  said  defendants  did  necessarily  and  unavoidably  a  little 
pull  down,  prostrate,  and  destroy,  tear  away,  detach,  and  remove 
the  said   palings  and  fences  of  the  plaintiff  in  the  first  count 
mentioned,  doing  no  unnecessary  damage  to  the  plaintiff,  and  did 
then  enter  peaceably  and   quietly  into  the   said   factory  of  the 
plaintiff,  the  outer  door  thereof  then  being  open,  in  order  to  search 
[  *676]       for,  take  again,  re-seize,  and  arrest  the  *said  T.  Smith  the  younger, 
under  and  by  virtue  of  the  said  warrant  of  commitment ;  and  in  so 
doing,  the  said  defendants  Bobert  Beaver,  as  such  bailiff  as  afore- 
said, and  David  Jones,  as  his  servant  as  aforesaid,  did  necessarily 
and  unavoidably  make  a  little  noise,  &c.  &c. 

Fifthly,  as  to  the  alleged  trespasses  in  the  second  count  of  the 
declaration  mentioned,  so  far  as  related  to  assaulting  the  plaintiff, 
and  then  seizing  and  laying  hold  of  the  plaintiff,  and  a  little  pulling 
and  dragging  him  about,  and  then  forcing  and  compelling  the 
plaintiff  to  go,  and  causing  him  to  be  conveyed,  in  custody,  in  and 
along  divers  public  streets  and  highways,  to  a  certain  police-station, 
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and  there  imprisoning  the  plaintiff,  and  keeping  and  detaining  him  smith 
there  for  the  space  of  time  in  the  said  second  count  of  the  declara-  pbitohard. 
tion  in  that  behalf  mentioned,  and  then  forcing  the  plaintiff  to  go, 
and  causing  him  to  be  conveyed,  in  custody,  to  a  certain  police- 
office,  and  there  again  imprisoning  the  plaintiff  for  the  space  of  time 
in  the  said  second  count  in  that  behalf  mentioned,  and  then  also 
taking  the  plaintiff  before  a  certain  police-magistrate,  and  there 
again  imprisoning  the  plaintiff  for  the  space  of  time  in  the  said 
second  count  in  that  behalf  mentioned,  the  defendants  Bobert 
Beaver  and  David  Jones  said,  that,  aftisr  the  issuing  of  the  said 
warrant  of  commitment  to  the  defendant  William  Tarn  Pritchard, 
as  in  the  said  last  plea  mentioned,  and  before  the  sending  of  the 
same  by  him  to  the  said  clerks  of  the  Southwark  County  Court,  as 
therein  mentioned,  and  after  the  sealing  and  issuing  of  the  same 
by  them  to  the  defendant  William  Pritchard,  and  after  the  delivery 
by  the  said  William  Pritchard  of  the  said  warrant  of  commitment, 
80  sealed  as  in  the  said  last  plea  mentioned,  to  the  defendant 
Bobert  Beaver,  as,  and  so  being,  such  bailiff  of  the  said  Southwark 
County  Court,  as  in  that  plea  mentioned,  to  be  by  him  the  said 
Bobert  Beaver  executed  in  due  form  *of  law,  and  whilst  the  said  [  's^t  ] 
Robert  Beaver  held  the  said  warrant  of  commitment,  and  whilst 
the  same  was  in  full  force,  and  unreturned,  and  whilst  the  said 
defendant  Bobert  Beaver,  under  and  by  virtue  of  the  said  several 
premises  in  the  said  last  plea  mentioned,  and  of  the  said  warrant 
of  commitment,  and  as  such  bailiff  as  in  that  plea  mentioned,  and 
whilst  the  said  defendant  David  Jones,  as  the  servant  of  the  said 
Bobert  Beaver,  and  by  his  command,  as  in  that  plea  mentioned, 
and  within  the  jurisdiction  of  the  said  Southwark  County  Court, 
were,  in  the  execution  of  their  duty  as  such  bailiff  and  servant  as 
aforesaid,  arresting  and  endeavouring  to  arrest  and  detain  the  said 
T.  Smith  the  younger,  at  the  said  open  window  of  the  said  factory 
of  the  plaintiff,  as  in  the  said  plea,  to  wit,  on  &c.,  and  within  the 
Metropolitan  police  district,  he,  the  plaintiff,  in  order  to  prevent 
and  hinder  the  said  defendants  from  performing  and  executing 
their  said  duty,  did,  with  force  and  arms,  assault,  beat,  strike,  and 
with  an  iron  bar  cruelly  wound  the  said  defendants  Bobert  Beaver 
and  David  Jones:  and  that  therefore  they  the  said  defendants 
Bobert  Beaver  and  David  Jones,  then,  to  wit,  on  &c.  last  aforesaid, 
gently  laid  their  hands  on  and  assaulted  the  plaintiff,  in  order  to 
take,  and  did  then  take,  the  plaintiff  into  the  custody  of  the  said 
Bobert  Beaver;    and  then,  immediately  afterwards,  as  soon  as 
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Smith       conveniently  could  be,  forced  and  compelled  the  plaintiff  to  go,  and 
Pbitorard.   caused  him  to  be  conveyed,  in  custody,  in  and  along  divers  pablic 
streets  and  highways,  being  the  nearest  and  most  convenient  in 
that  behalf,  to  the  said  station-house  in  the  said  second  count 
mentioned,  the  same  being  within  the  said   Metropolitan  police 
district,  and  being  the  nearest  and  most  convenient  in  that  behalf, 
and  did  then  imprison  the  plaintiff  therein,  upon  the  said  charge, 
for  the  said  space  of  time  in  that  behalf  in  the  said  second  count 
[  •fiTS  ]      *mentioned,  being  a  reasonable  time  in  that  behalf,  and,  as  soon  as 
conveniently  could  be,  forced  the  plaintiff  to  go,  and  caused  bim  to 
be  conveyed,  in  the  said  custody,  to  the  Southwark  Police  OflSce,  in 
Blackman  Street,  in  the  borough  of  Southwark,  within  the  Metro- 
politan police  district,  and  then  taken  before  J.  C,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the  Metropolis,  sitting  at  the 
said  Southwark  Police  Court,  and  having  jurisdiction  in  the  districi 
in  which  the  said  offence  was  committed,  to  be  examined  by  and 
before  the  said  J.  C,  Esq.,  as,  and  so  being,  such  magistrate  as 
aforesaid,  concerning  the  premises,  and  there  imprisoned  the  plain- 
tiff until  the  said  J.  C,  Esq.,  could  and  did  adjudicate  on  the 
premises,  and  no  longer ;  and  so  the  said  defendants  Robert  Beaver 
and   David  Jones  committed   the  said  alleged  trespasses  in  the 
introductory  part  of  this  plea  mentioned. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas. 

To  the  third  plea  (of  William  Pritchard)  the  plaintiff  replied, 
that,  though  true  it  is  that  the  said  plaint  was  levied  by  the  said 
T.  Smith  the  younger,  in  the  said  Lambeth  County  Court,  against 
the  said  B.  Trump,  and  that  judgment  in  the  matter  of  the  said 
plaint  was  adjudged  to  pass  against  the  said  T.  Smith  the  younger ; 
and  that,  although  true  it  is  that  it  was  ordered  by  the  said  las^ 
mentioned  Court,  that  the  said  T.  Smith  the  younger  should  pay 
the  said  money,  as  in  the  said  third  plea  alleged ;  and  though  true 
it  is  that  a  summons  was  then  and  there  duly  issued,  according 
to  the  practice  of  the  said  Court,  against  the  said  T.  Smith  the 
younger,  and  that  the  said  summons  was  personally  served  upon 
the  said  T.  Smith  the  younger,  and  that  it  was  then  and  there,  as 
in  the  said  third  plea  alleged,  ordered  by  the  said  Judge  of  the  said 
county  court  of  Lambeth  that  the  said  T.  Smith  the  younger 
[  •579  ]  should  be  committed  to  *prison ;  and  though  true  it  is  that  a 
warrant  of  commitment  directed  to  the  said  William  Tarn  Pritchard, 
as  such  high  bailiff  of  the  said  Lambeth  County  Court,  and  to  the 
other  bailiffs  of  the  said  Court,  was  duly  issued  under  the  seal  of 
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the  said  Court ;  and  though  true  it  is  that  the  said  William  Tarn  Smith 
Pritchard,  as  such  high  bailiff  as  aforesaid,  did  send  the  said  psitgua.rd. 
i^arrant  of  commitment  to  John  George  Meymott  and  George 
Charles  Fletcher,  the  joint-clerks  of  the  said  Southwark  County 
Court,  and  that  the  said  J.  G.  Meymott  and  G.  C.  Fletcher,  as  such 
clerks  as  aforesaid,  within  the  jurisdiction  and  under  the  seal  of  the 
said  last-mentioned  Court,  did  issue  the  said  warrant  of  commit- 
ment to  the  said  William  Pritchard,  who  then  and  there  was  the 
high  bailiff  of  the  said  last-mentioned  Court ;  and  though  true  it  is 
that  all  such  proceedings  as  in  the  said  third  plea  alleged,  were 
had,  done,  and  performed  ia  the  said  several  county  courts  respec- 
tively ;  yet,  for  replication  to  that  plea,  the  plaintiff  said  that  the 
defendant  William  Pritchard,  at  the  said  times  when  &c.,  of  his 
own  wrong,  and  without  the  residue  of  the  cause  in  the  said  third 
plea  alleged,  committed  the  trespasses  in  the  introductory  part  of 
the  said  third  plea  mentioned,  in  manner  and  form,  &c. 

There  were  similar  replications  to  the  fourth  and  fifth  pleas,  of 
Beaver  and  Jones. 

Upon  these  replications  issue  was  joined. 

The  cause  was  tried  before  Y.  Williams,  J.,  at  the  sittings  in 
Middlesex  after  Trinity  Term,  1848.    The  facts  were  as  follows : 

The  defendant  William  Pritchard  was  the  high  bailiff  of  the 
Southwark  County  Court :  Beaver  was  his  under-bailiff.  The  defen- 
dant William  Tarn  Pritchard  was  the  high  bailiff  of  the  Lambeth 
County  Court :  and  Jones  was  his  under-bailiff. 

Thomas  Smith  the  younger  had  levied  a  plaint  in  an  ^action  of  [  *580  j 
trespass  in  the  Lambeth  County  Court,  against  one  Trump,  for  an 
alleged  illegal  distress,  and,  being  nonsuited,  was  ordered  by  that 
Court  to  pay  Trump  2/.  lU.  for  costs.  A  warrant  issued  out  of  the 
Lambeth  County  Court  against  T.  Smith  the  younger  for  non- 
payment of  those  costs,  and  was  delivered  by  William  Tarn 
Pritchard  to  Jones  to  be  executed.  T.  Smith  the  younger,  how- 
ever, residing  within  the  district  of  the  Southwark  County  Court, 
it  became  necessary  to  obtain  the  assistance  of  William  Pritchard, 
the  high  bailiff  of  that  district,  in  the  manner  pointed  out  by  the 
104th  section  of  the  County  Court  Act,  9  &  10  Vict.  c.  95. 
Accordingly,  the  warrant  from  the  Lambeth  ♦County  Court  was  [  'ssi  ] 
sent  to  the  clerks  of  the  Southwark  County  Court,  and  by  them 
sealed  and  delivered  to  William  Pritchard,  whose  under-bailiff 
Beaver  accompanied  Jones  to  the  factory  of  the  plaintiff,  who  was 
the  father  of  the  party  against  whom  the  warrant  was  directed. 
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Smith  The  officers  Beaver  and  Jones,  believing  that  they  saw  T.  Smith 
Pbitchard.  the  younger  through  a  window  of  the  plaintiff  s  factory,  forcibly 
entered  therein  for  the  purpose  of  apprehending  him.  The  plain- 
tifif  resisted  them ;  whereupon  they  retired,  but  afterwards  returned, 
and  took  the  plaintiff  into  custody,  on  a  charge  of  having  obstructed 
and  assaulted  them  in  the  execution  of  their  duty,  and  carried  him 
before  a  police  magistrate. 

The  jury  found  that  Thomas  Smith  the  younger  was  not  in  the 
factory  at  the  time  the  officers  attempted  to  break  in  for  the 
purpose  of  taking  him.  And  the  learned  Judge  thought  that 
William  Tarn  Pritchard,  the  high  bailiflf  of  the  Lambeth  County 
Court,  was  not  liable  at  all ;  but  that  William  Pritchard,  the  high 
bailiff  of  the  Southwark  County  Court,  was  liable  for  the  breaking 
and  entering  charged  in  the  first  count,  and  the  defendants  Beaver 
and  Jones  for  the  trespasses  charged  in  both  counts. 

A  verdict  was  thereupon  taken  for  the  defendant  William  Tarn 
Pritchard,  and  for  the  plaintiff,  as  against  William  Pritchard, 
for  102. ,  upon  the  first  issue,  so  far  as  it  related  to  the  breaking  and 
entering  charged  in  the  first  count;  and  as  against  Beaver  and 
Jones  in  respect  of  the  trespasses  in  both  counts,  with  702. 
damages,  being  102.  on  the  first  count,  and  60^.  on  the  second 
count. 

[  582  ]  ByleSy   Serjt.,  in  Michaelmas  Term  last,  on  behalf  of  the 

plaintiff,  pursuant  to  leave  reserved  to  him  at  the  trial,  moved  for 
a  rule  calling  upon  the  defendants  to  show  cause  why  the  verdict 
found  for  William  Tarn  Pritchard  should  not  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff  as  against  all  the  defendants, 
for  70i.,  or  for  lOZ.,  as  the  Court  should  direct.  He  referred  to  the 
88rd  and  104th  sections  of  the  9  &  10  Vict.  c.  95,  and  to  the  case 
of  Smart  v.  Hutton  (i),  and  submitted  that  both  the  high  bailiffs  were 
responsible  for  what  was  done  by  the  under-bailiffs  under  colour  of 
the  warrant. 

(WiLDB,  Ch.  J. :  Jones  was  not  acting  under  the  orders  of  the 
high  bailiff  of  the  Lambeth  County  Court.  He  was  acting  out  of 
his  jurisdiction.) 

Where  a  bailiff  goes  out  of  his  county,  and  arrests  a  man,  ihe 
sheriff  is  liable. 

0)  8  Ad.  &E1.  56S,  «. 
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(WiLDB,  Ch.  J. :  No  authority  was  given  by  the  high  bailiff  of       smith 
the  Lambeth   County  Court  to  his  officer:  his  act  was  merely    pkito'hard 
ministerial. 

Maulb,  J. :  Jones  acted  as  the  assistant  of  the  under-bailiff  of 
the  Southwark  County  Court.) 

For  a  trespass  committed  under  a  backed  warrant,  the  magistrate 
who  originally  issues  the  warrant  is  liable. 

(Maulb,  J. :  The  situation  of  sheriffs  is  peculiar.  Here,  you  are 
seeking  to  make  one  liable  for  the  acts  of  a  person  over  whom  he 
has  no  manner  of  control. 

WiLDB,  Ch.  J. : 

The  rule  will  go  as  against  the  two  under-bailiffs,  and  the  high 
bailiff  of  the  Southwark  County  Court  only.  We  are  all  clearly  of 
opinion  that  there  is  no  ground  whatever  to  charge  the  high  bailiff 
of  the  Lambeth  County  Court.  He  acted  ministerially  only,  under 
the  statute.  There  was  no  privity  between  him  and  those  who 
acted  under  the  warrant  from  the  Southwark  County  Court. 

Humfrey  and  Hannen  showed  cause  :  [  583  ] 

It  is  conceded  that  the  plaintiff  is  entitled  to  a  verdict  against 
William  Pritchard,  Beaver,  and  Jones,  for  lOL,  upon  the  issue  on 
Not  guilty  to  the  first  count :  but  the  former  is  clearly  not  liable  at 
all  for  the  assault  charged  in  the  second  count.  Smart  v.  Hutton 
has  no  application.  What  was  done  there,  was  done  under  colour  of 
the  writ.  Here,  at  the  time  of  the  alleged  assault  complained  of  in 
the  second  count,  all  connection  between  the  high  bailiff  of  the 
Southwark  County  Court  and  the  subordinate  officers,  had  ceased. 
The  duties  and  liabilities  of  the  high  bailiff  are  defined  by  the  33rd 
section  of  the  County  Court  Act,  which  enacts  (i), "  that  the  said  high 
bailiffs,  or  one  of  them,  shall  attend  every  sitting  of  the  Court,  for 
such  time  as  shall  be  required  by  the  Judge,  unless  when  their 
absence  shall  be  allowed  for  reasonable  cause  by  the  Judge ;  and 
shall,  by  themselves,  or  by  the  bailiffs  appointed  to  assist  them  as 
aforesaid,  serve  all  the  summonses  and  orders,  and  execute  all  the 
warrants,  precepts,  and  writs,  issued  out  of  the  Court :  and  the 
said  high  bailiffs  and  bailiffs  shall,  in  the  execution  of  their  duties, 
conform  to  all  such  general  rules  as  shall  be,  from  time  to  time, 
(1)  See  now  tecte.  35,  U  and  46  of  the  Couuty  Courts  Act,  18HS.— J.  G.  P. 

41—2 
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Smith  made  for  regnlating  the  proceedings  of  the  Goart,  as  hereinafter 
Fbitohabd.  provided,  and,  subject  thereunto,  to  the  order  and  direction  of  the 
Judge ;  and  the  said  high  bailiflfs  shall  be  entitled  to  receive  all  fees 
and  sums  of  money  allowed  by  this  Act  in  the  name  of  fees  payable 
to  the  bailiff,  out  of  which  they  shall  provide  for  the  execution  of 
the  duties  for  which  such  fees  are  allowed,  and  for  the  payment  of 
the  bailiffs  and  officers  appointed  to  assist  them,  according  to  sach 
scale  of  remuneration  as  shall  be,  from  time  to  time,  approved  by 
the  Judge  ;  and  every  such  high  bailiff  shall  be  responsible  for  all 
the  acts  and  defaults  of  himself  and  of  the  bailiffs  appointed  to 
assist  him,  in  like  manner  as  the  sheriff  of  any  county  in  England 

[  *58i  ]      is  ^responsible  for  the  acts  and  defaults  of  himself  and  his  officers.*' 

(Maulb,  J.:  The  question  is,  whether  the  officers  were  actin<: 
under  colour  of  the  warrant,  at  the  time  they  took  the  plaintiff  into 
custody.  They  undoubtedly  thought  they  were  acting  as  bailiffs. 
The  114th  section  must,  I  think,  be  restrained  to  the  bailif 
assaulted.  The  principle  of  the  sheriff's  responsibility  is,  that  he 
selects  the  man  to  do  the  particular  thing.  Here,  it  may  be  sai<l 
that  the  high  bailiff  selects  his  subordinate  officer  as  a  person  fit  to 
be  intrusted  with  the  power  to  arrest  a  person  who  assaults  him  in 
the  execution  of  his  duty.) 

The  liability  of  the  high  bailiff  for  the  acts  of  his  subordinates,  ib 
expressly  limited  to  that  of  the  sheriff  at  common  law.  The  power 
given  under  the  114th  section  is  for  the  protection  of  the  bailif 
himself :  what  is  done  under  that  section,  therefore,  clearly  cannot 
in  any  sense  be  said  to  be  done  under  colour  of  the  warrant. 

(Maulb,  J. :  Suppose  the  officers  were  really  assaulted  while  in 
the  execution  of  their  duty,  and  they  thereupon  arrested  the  plain- 
tiff, could  you  say  that  they  were  not  acting  by  virtue  of  the  warrant  ?i 

Certainly. 

(Wilde,  Ch.  J. :  The  intention  of  the  114th  section,  no  douk. 
was,  to  prevent  interruptions  to  the  execution  of  process.) 

A  party  apprehended  under  this  clause,  may  be  fined  and  imprisontxi 
by  the  magistrate.  These  persons  were  assuming  to  exercise  a 
power  which  the  law  annexes  to  the  warrant,  but  not  to  act  unde' 
[  •68ft  ]  the  authority  of  the  *warrant.  Their  power  was  beside  a»i 
independent  of  the  warrant. 
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Byles,  Serjt.,  and  Bmill,  in  support  of  the  rule:  Smith 

c. 

The  defendant  William  Pritchard  is  equally  liable  with  Beaver  Pritchard. 
and  Jones  for  the  assault  complained  of  in  the  second  count.  The 
Slst  section  of  the  statute  gives  the  hi^j^h  bailiff  a  discretion  in  the 
selection  of  his  bailiffs  :  there  is  no  hardship,  therefore,  in  holding 
him  responsible  for  acts  done  by  them  in  the  execution  of  their 
duty.  If  Thomas  Smith  the  younger  had  been  arrested  at  the  time 
of  the  first  entry,  it  clearly  would  have  been  an  arrest  by  virtue  of 
the  warrant.  In  order  to  make  the  high  bailiff  responsible,  it  is 
not  necessary  that  the  act  of  the  under-bailiff  should  be  an  act  done 
strictly  under  the  warrant :  it  is  enough  if  he  thinks  he  is  acting, 
and  means  to  act,  by  virtue  of  the  warrant. 

(Maule,  J. :  Is  that  quite  so  ?  The  high  bailiff  is  not,  I  appre- 
hend, responsible  for  everything  the  under-bailiff  fancies  or  believes 
to  be  done  in  pursuance  of  his  duty.) 

His  responsibility  is  the  same  as  that  of  the  sheriff :  and  the  sheriff 
is  liable,  though  the  officer  mistakes;  as,  if  under  a  warrant 
directing  him  to  take  A.,  he  arrests  B. 

(WiLDB,  Ch.  J. :  Suppose  the  officer  comes  to  the  Court  for  an 
attachment  upon  an  unfounded  charge  of  interruption  in  the 
execution  of  his  duty,  would  the  sheriff  be  responsible  for  what 
might  be  done  under  that  process  ? 

Maule,  J. :  The  case  of  the  sheriff  is  somewhat  different :  he 
directs  the  officer  to  take  Smith,  and  the  officer  by  mistake  takes 
Brown.  In  this  case,  the  bailiffs  take  the  plaintiff,  not  under  the 
order  of  any  one,  but  under  the  permission  of  the  Act  of  Parliament.) 

It  is  not  by  any  means  conceded  that  the  under-bailiffs  did  not  do 
what  they  did,  by  the  order  of  the  high  bailiff.  The  high  bailiff, 
when  he  appoints  an  under-bailiff,  appoints  him  to  do  all  that  the 
Act  of  Parliament  *enables  him  to  do.  f  *^^^  ] 

(Mauls,  J. :  The  particular  power  in  question  clearly  is  one 
which  the  under-bailiff  has  the  option  of  exercising  or  not,  as  he 
likes.) 

Assuming  it  to  l)e  discretionary,  if  he  does  it,  he  does  it  under 
colour  of  hia  office.    In  Smart  v.  Hutton  (i),  it  was  held  that  the 

(1)  8  Ad.  ft  M.  568,  n. 
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Smith  sheriff  is  civilly  liable  for  miscondact  of  his  officer  in  executing  ft 
pritchabd.  writ,  thongh  the  act  done  be  contrary  to  the  express  terms  of  the 
writ ;  as,  if  he  take  the  person  under  a./?,  fa.  Pabke,  J.,  there  sajs: 
"  The  sheriff  is  liable  for  whatever  the  bailiff  does  under  colour  of 
the  writ.  The  officer  is  delegated  by  him  to  execute  the  writ ;  and 
the  officer's  acts  are  his  :  it  is  as  if  the  sheriff  himself  delivered  the 
party  to  the  gaoler's  custody."  So,  in  Ackworth  v.  Kemp  (i),  itms 
held,  that,  if  on  eifi.fa.  against  A.,  a  bailiff  takes  the  goods  of  B., 
trespass  lies  against  the  sheriff.  And  Lord  Mansfieij>  said :  ^*  For 
all  civil  purposes,  the  act  of  the  sheriff's  bailiff,  is  the  act  of  the 
sheriff."  And  in  Parrot  v.  Mumford  (2),  it  was  held  that  an  action 
for  false  imprisonment  lies  against  the  sheriff  for  an  arrest  made 
by  the  bailiff  after  the  return-day  of  the  writ. 

(Maulb,  J. :  That  is  not  contested.) 

The  high  bailiff  is  responsible  for  his  bailiff's  excess  of  duty,  whettier 
by  negligence  or  otherwise. 

(Maulb,  J. :  In  all  these  cases,  there  must  be  a  misfeasance  of 
something  which  the  subordinate  officer  has  been  ordered  to  do.) 

Or  which  he  was  bound  to  do. 

At  all  events,  if  the  high  bailiff  is  not  responsible  for  the  assault^ 
the  plaintiff  may  have  a  verdict  on  the  first  count  against  the  three, 
and  a  verdict  for  601.  on  the  second  count  against  Beaver  and  Jones. 
In  Tidd's  Practice (3),  it  is  said:  ''In  trespass  against  several 
r  *587  ]  defendants  who  join  in  pleading,  if  the  jury,  on  the  trial,  "^find  them 
all  jointly  guilty,  they  cannot  assess  several  damages  (4).  But  they 
may  find  some  of  them  guilty,  and  acquit  others ;  in  which  case, 
the  damages  can  be  assessed  against  those  only  who  are  found 
guilty :  or  they  may  find  some  of  the  defendants  guilty  of  the  whole 
trespass,  and  others  of  a  part  only  (6) ;  or  some  of  them  guilty  of 
part,  or  at  one  time,  and  the  rest  guilty  of  other  part,  or  at  another 
time  (6) :  in  either  of  which  cases,  they  may  assess  several  damages/ 
And  the  rule  is  similarly  laid  down  in  Archbold's  Practice  (7). 

(1)  1  Doug.  40.  (5)  Citing  Cio.  Eliz.  860 ;  1 1  Co.  Bep. 

(2)  2  Esp.  N.  P.  C.  685.  5  ;  Sty.  Bep.  5. 

(3)  9th  ed.  Vol.  U.  p.  896.  (6)  Citing  11  Co.  Bep.  1 ;  BroviiL 

(4)  Citing  Cro.  Elis.  860;  11  Co. Bep.  283 ;  Cro.  Car.  54. 

5  ;  1  Stra.  422  ;  2  Stra.  910  ;  5  Burr.  (7)  10th  ed.    by  Chitty,    VoL    L 

2792;  6T.B.  199.  p.  449. 
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(Talpourd,  J. :  The  answer  to  that  is  the  answer  given  by  Tindal,       Smith 
Ch.  J.,  in  Eliot  v.  Allen  (i).)  Pbitc'haud. 

In  Eliot  V.  Allen,  all  the  defendants  were  charged  with  the  com- 
mission of  one  offence;  and  the  jury  found  all  guilty  of  the  same 
acts  of  trespass. 

(Maule,  J. :  The  whole  Court  is  of  opinion  that  this  point  does  not 
properly  arise.  What  was  agreed  upon  at  the  trial,  was,  that  the 
jury  should  assess  the  damages  separately,  leaving  the  Court  to 
apply  them  as  they  might  think  fit.) 

What,  then,  becomes  of  the  601.  damages  on  the  second  count  ? 

(Y.  Williams,  J.:  The  plaintiff  will  have  his  option,  to  take  a 
verdict  against  the  three  defendants  William  Pritchard,  Beaver,  and 
Jones,  on  the  first  count,  with  lOZ.  damages,  or  against  Beaver  and 
Jones,  upon  both  counts,  for  702.,  or  this  rule  will  be  discharged, 
with  costs.) 

Maulb,  J.  (2) : 

I  think  the  liability  of  the  high  bailiff  is  not  of  a  character  so 
extensive  as  my  brother  *Byle8  has  contended  for.  He  is,  by  the  [  *S88  ] 
S3rd  section  of  the  9  &  10  Vict.  c.  95,  placed  in  the  same  situation 
with  regard  to  his  under-bailiffs,  as  the  sheriff  is  placed  in,  by  the 
ordinary  law,  with  respect  to  the  bailiffs  who  execute  his  warrants. 
Cases  might  arise  in  which  the  high  bailiff  of  a  county  court  might 
incur  a  liability  exceeding  the  liability  incurred  by  the  sheriff :  but 
it  is  not  suggested  that  the  present  is  a  case  of  that  kind ;  it  is 
conceded,  that  his  liability  under  s.  38  is  co-extensive  with  that  of 
the  sheriff  for  the  acts  of  his  officers.  Now,  the  liability  of  the 
sheriff  in  case  of  mistake  or  misconduct  on  the  part  of  his  officer, 
though  extensive,  is  confined  to  cases  where  there  is  a  misdoing  of 
something  which  the  sheriff  commands  him  to  do.  If  the  sheriff 
is  sued  for  a  misfeasance  of  the  officer,  it  is  no  answer  for  him  to 
say  that  his  command  was  not  obeyed  :  he  is  still  liable,  provided 
the  thing  done  be  something  which  by  the  command  or  under  the 
authority  of  the  sheriff  the  officer  was  bound  to  do.  For  the  reasons 
thrown  out  in  the  course  of  the  argument,  I  think  the  power  of 
arrest  given  to  the  officers  by  s.  114  is  permissive  and  optional 

(1)  68  E.  E.  662,  660  (1  C.  B.  18,      Court,  but  desired  Maule,  J.,  to  say 
.31).  that  he  concurred  in  the  judgment 

(2)  Wilde,    Ch.    J.,  had  left   the      about  to  be  pronounced, 
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Smith  only,  and  not  mandatory.  The  act  for  which  it  is  here  sought  to 
PBiTcifARD.  make  the  high  bailiff  responsible  is  one  which,  placing  it  at  the 
highest,  he  authorised,  but  did  not  command,  the  under-bailiff  to 
do.  It  may  be  that  it  was  not  even  an  authority  given  by  the  high 
bailiff,  but  a  power  conferred  by  the  Act  upon  a  person  whom  the 
high  bailiff  has  thought  fit  to  intrust  with  the  execution  of  the  pro- 
cess of  the  Court,  to  which  latter  opinion  the  Lord  Chief  Justice 
inclines.  In  either  view,  it  would  be  extending  the  liability  of  the 
high  bailiff  beyond  what  any  decided  case  has  imposed  upon  the 
sheriff,  to  hold  that  it  attaches  in  a  case  like  the  present.  The 
reason  that  the  sheriff  is  held  liable,  is,  that,  having  a  duty  imposed 
[  •589  ]  upon  him  by  law,  instead  of  performing  it  himself,  he  •dele- 
gates it  to  another  ;  and  therefore  it  is  but  just  that  he  should  be 
responsible  for  the  misconduct  of  those  to  whom  he  so  delegates  the 
performance  of  his  duty.  For  these  reasons,  I  think  the  law  does 
not  impose  upon  the  high  bailiff  a  liability  to  the  extent  which  has 
been  contended  for.  I  therefore  think  the  rule  should  be  made 
absolute,  to  enter  the  verdict  for  the  plaintiff  against  the  defen- 
dants William  Pritchard,  Beaver,  and  Jones  upon  the  issue  on  Not 
guilty  as  to  the  first  count,  with  101.  damages,  and  discharged  as  to 
the  rest. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  I  think  the  case  was  very  justly  and 
forcibly  presented  by  Mr.  Hannen,  who  said,  that,  if  the  bailiff  had 
been  called  upon  to  show  the  authority  which  justified  him  in 
taking  the  plaintiff  to  the  police-station,  he  could  only  have  referred 
to  the  authority  of  the  114th  section  of  the  Act,  and  not  to  the 
warrant,  except  as  giving  rise  to  the  exercise  of  the  authority  given 
by  that  section.  That  is  putting  it  upon  the  true  ground.  I  there- 
fore think  that  the  high  bailiff  is  not  to  be  held  responsible  for  an 
act  so  done  under  colour  of  the  Act  of  Parliament,  and  not  of  the 
warrant. 

There  can  only  be  a  joint  verdict  in  trespass  in  respect  of  a  joint 
trespass  by  all  the  defendants.  I  thought  at  the  trial,  and  I  still 
think,  that  the  three  defendants,  William  Pritchard,  Beaver  and 
Jones,  were  jointly  liable  for  the  trespasses  charged  in  the  first 
count ;  but  that  the  two  latter  only  were  guilty  of  the  trespasses 
charged  in  the  second  count.  There  ought,  therefore,  to  be  a 
verdict  against  the  three,  with  lOZ.  damages,  upon  the  issue  on  Not 
guilty  as  to  the  first  count,  and  a  verdict  for  all  the  defendants  as 
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to  the  second  count ;  or  the  plaintiff  should  have  a  verdict  against       smtth 
Beaver  and  Jones  on  both  counts,  *with  70/.  damages ;  or  the  rule    vkitohard. 
will  be  discharged,  with  costs.  [  *69o  ] 

Talfourd,  J.,  concurred. 

Humfrey,  for  the  defendants,  submitted,  that,  inasmuch  as 
they  did  not,  at  the  trial,  resist  a  verdict  against  them  upon  Not 
guilty  to  the  first  count,  they  ought  not  to  pay,  but,  on  the  contrary, 
should  receive,  costs  on  this  motion. 


Maulb,  J. :  [  591  ] 

The  only  matter  in  controversy  at  or  since  the  trial,  was,  whether 
the  high  bailiff  of  the  Lambeth  County  Court  was  liable  to  the 
extent  of  the  70L  In  that  the  plaintiff  has  failed.  We  therefore 
think  he  ought  not  to  have  the  costs  of  this  rule. 

Ride  absolute,  to  enter  a  verdict  for  the  plaintiff  on  the 
first  issue  as  to  the  first  count,  against  the  defen- 
dants William  Pritchard,  Beaver,  and  Jones,  with 
lOL  damages ;  and  to  enter  a  verdict  on  the  first 
issue  so  far  as  relates  to  the  second  count,  for  those 
defendants ;  neither  party  to  be  entitled  to  any  costs 
of  and  occasioned  by  the  rule. 


LORD  V.  HALL.  imp. 

Drr»  6. 
(8  C.  B.  627—631  ;  S.  0.  19  L.  J.  C.  P.  ^7.)  

Upon  an  issue  as  to  the  indorsement  of  a  promissory  note  by  J.  S.,  it  was  t  *^^  J 
proved,  that  the  wife  of  J.  S.  had  the  general  management  of  his  business  ; 
that  she  was  in  the  habit  of  drawing,  accepting,  and  indorsing  bills  and 
notes  in  his  name  ;  and  that  the  name  of  J.  S.  was  indorsed  upon  the  note 
in  question  by  his  daughter,  by  the  direction  and  in  the  presence  of  her 
mother,  by  whom  the  note  was  afterwards  handed  to  the  plaintiff :  Held, 
that  it  was  a  question  of  fact  for  the  jury,  whether  the  indorsement  so 
made  was  within  the  scope  of  the  wife's  authority  ;  and  that  the  evidence 
warranted  them  in  concluding  that  it  was. 

Assumpsit.  The  first  count  of  the  declaration  alleged  that  the 
defendant,  on  the  3rd  of  May,  1844,  made  his  promissory  note  in 
writing,  and  thereby  ^promised  to  pay  to  the  order  of  Joseph  [  *638  ] 
Shuttleworth  the  sum  of  25/.,  three  months  after  the  date  thereof, 
and  delivered  the  same  to  the  said  Joseph  Shuttleworth  ;  and  tliat 
Joseph  Shuttleworth  indorsed  the  same  to  the  plaintiff,  &c. 
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Lord  Second  plea,  that  the  said  Joseph  Shattleworth  did  not  indorse 

Hall.       the  note,  fnodo  et  found ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Y.  Williams,  J.,  at  the  first  sitting  at 
Westminster,  in  Trinity  Term  last.  It  appeared  that  Shuttleworth 
was  a  mathematical  instrument  maker ;  that  his  wife  was  in  the 
habit  of  managing  all  his  affairs,  and,  amongst  other  things, 
drawing,  accepting,  and  indorsing  bills  in  his  name ;  and  that  the 
note  in  question  was  indorsed  by  Shuttleworth 's  daughter,  in  his 
name,  in  the  presence  and  by  the  direction  of  her  mother;  and 
that  it  was  then  delivered  by  the  latter  to  the  plaintiff. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  issue  on 
the  indorsement  must  be  found  for  the  defendant ;  for,  that  the 
mother  had  no  right  thus  to  delegate  to  her  daughter  the  authority 
to  indorse. 

The  learned  Judge  overruled  the  objection,  and  directed  a  verdict 
for  the  plaintiff  for  31Z.  10«.,  the  amount  of  the  note  and  interest, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him 
on  the  second  issue,  if  the  Court  should  think  the  indorsement  by 
Shuttleworth  was  not  well  proved. 

Humfrey  accordingly  obtained  a  rule  nisiy  against  which 

Pf  hitehurat  now  showed  cause : 

It  appeared  at  the  trial  that  Shuttleworth's  business  was  gene- 
rally managed  by  his  wife ;  that  she  was  in  the  habit  of  drawing, 
[  *629  ]  accepting,  and  indorsing  bills  and  notes  in  his  name  ;  *and  that 
she,  having  previously  by  the  hand  of  her  daughter  indorsed  the 
note  in  question,  delivered  it  to  the  plaintiff.  The  indorsement  by 
the  daughter  by  the  direction  and  in  the  presence  of  her  mother, 
was  clearly  the  act  of  the  latter  :  Qui  facit  per  alium  facit  per  se. 
This  is  not,  as  suggested,  a  delegation  of  a  delegated  authority. 
Suppose  Mrs.  Shuttleworth,  from  some  accidental  cause,  were 
rendered  unable  to  make  the  indorsement  with  her  own  hand,  could 
it  be  said  that  she  was  precluded  from  using  the  hand  of  another 
person  for  that  purpose?  A  recognition  of  an  act  of  an  agent 
binds  the  principal.  Where  a  man  hands  over  a  bill  or  note  with 
his  acceptance  or  indorsement  upon  it,  he  is  estopped  from  after- 
wards saying  that  the  acceptance  or  the  indorsement  is  not  his : 
and  here  Shuttleworth  would  be  estopped  from  denying  his  indorse- 
ment, by  the  act  of  his  acknowledged  agent  in  delivering  over  the 
note,  indorsed,  to  the  plaintiff. 
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Humfreyy  in  support  of  his  rule  :  Lord 

r. 

The  note  is  banded  over  by  Mrs.  Shuttlewortb  to  tbe  plaintiff,        Halt.. 
witb   an   unauthorised,  a   forged,  indorsement  by  the  daughter. 
How  can  the  defendant  be  estopped,  by  something  done  to  the 
note  after  it  had  passed  out  of  his  hands,  from  denying  that  the 
indorsement  was  the  indorsement  of  Shuttlewortb  ? 

(Maulb,  J. :  Shuttlewortb  was  estopped :  he  has  done  something 
which  amounts  to  an  order.  If  the  indorsement  by  the  daughter 
was  made  under  the  authority  of  the  father,  it  is  no  forgery.  The 
substantial  right  of  the  defendant  is,  to  be  secure  that  he  pays  the 
right  person.  The  question  is  whether  this  was  not  really  the  act 
of  the  wife.) 

If  the  wife  might  lawfully  delegate  her  authority  to  the  daughter 
in  this  way,  what  is  there  to  prevent  the  daughter  delegating  it  in 
her  turn  to  another  ? 

(Mauls,  J. :  It  is  conceded  that  one  having  an  authority  of  this 
Bort,  cannot  delegate  *it.)  '  [  •eso  ] 

In  Toms  v.  Cuming  (i),  this  Court  held  that  a  notice  of  objection 
under  the  Registration  Act,  6  &  7  Vict.  c.  18,  s.  17,  must  be  signed 
by  the  hand  of  the  party  objecting. 

(Maulb,  J. :  Nobody  denies  the  power  of  the  Legislature  to 
require  a  signature  by  the  hand  of  the  party.  If  the  authority 
given  to  the  wife  here,  was,  to  indorse  by  all  means  which  would 
make  the  indorsement  enure  as  an  indorsement  by  her,  this  clearly 
would  be  an  execution  by  her  of  that  authority,  and  no  delegation.) 

To  hold  that  the  wife  could  by  any  other  hand  than  her  own  exer- 
cise the  authority  confided  to  her  by  her  husband,  would  be  to 
lay  down  a  doctrine  which  will  be  very  embarrassing  to  commercial 
transactions. 

Maule,  J. : 

It  seems  to  have  been  put  at  the  trial,  as  a  question  of  law, 
whether  the  rule,  delegatus  non  potest  delegare,  applied,  so  as  to 
entitle  the  defendant  to  a  verdict  upon  the  second  issue.  It  seems 
to  me,  however,  that  this  was  far  from  being  a  correct  view  of  the 
matter :  the  maxim  has  no  application  at  all  here.  The  question 
(1)  66  B.  B.  686  (7  Man.  A  G.  88). 
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LoRo  is,  \?hether,  upon  the  evidence,  the  wife  was  not  acting  in  the  strict 
HA^r.f-.  exercise  of  the  authority  conferred  upon  her  by  her  husband,  in 
doing  what  she  did,  viz.  in  requesting  a  third  person  to  do  it  in 
her  presence.  There  was  evidence  that  the  wife  had  the  general 
management  of  her  husband's  business.  And,  when  he  authorised 
her  to  draw,  accept,  and  indorse  bills  in  his  name,  that  may  fairly 
be  extended  to  authorising  her  to  select  some  person,  pro  hdc  vict, 
to  write  the  name  of  her  husband  for  her.  It  may  be  that  this 
may  lead  to  some  inconvenience.  But,  her  husband  having  trusted 
her  to  exercise  her  discretion  as  to  drawing,  accepting,  and  indorsing, 
[  *63i  ]  may  be  assumed  to  *trust  her  also  to  use  her  discretion  to  select 
the  hand  of  another  to  carry  her  intention  into  effect.  I  think, 
and  I  believe  the  rest  of  the  Court  agree  with  me,  that  there  was 
evidence  for  the  jury  upon  this  issue:  and  there  could  be  very 
little  doubt  as  to  the  conclusion  the  jury  would  come  to.  I  there- 
fore think  the  verdict  ought  not  to  be  disturbed.  I  find  a  case  of 
Ex  parte  Sutton  (i),  which  may  be  worth  considering  with  reference 
to  this  subject.  It  was  there  held  that  an  authority  given  to  A.  to 
draw  bills  in  the  name  of  B.,  may  be  exercised  by  the  clerks  of  A. 
The  way  in  which  that  case  seems  to  me  to  apply  to  the  present, 
is  this,  the  Lobd  Chancellor  treats  the  extent  of  the  authority  as  a 
matter  of  fact  to  be  inferred  from  the  evidence :  and  that  confirms 
the  view  we  have  taken  upon  this  occasion. 

Cbbsswell,  J. : 

I  agree  with  my  brother  Maulb  that  this  rule  ought  not  to  be 
made  absolute.  Both  parties  seem  to  have  treated  the  question  at 
the  trial  as  one  of  law.  That  was  clearly  a  mistake.  It  was  purely 
a  question  for  the  jury,  whether  or  not  the  evidence  showed  an 
authority  given  by  the  husband  to  the  wife  to  indorse  in  the  way 
which  was  adopted  here.  I  am  not  prepared  to  say  what  verdict 
I  should  have  been  disposed  to  concur  in  if  I  had  been  on  the  jury. 
Many  reasons  might  be  urged  to  influence  a  decision  either  way. 
The  authority  of  an  agent  ought  not  to  be  unduly  extended. 

The  rest  of  the  Court  concurring, 

Rule  discharged. 
(1)  2  Cox,  84. 
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VINES  V.  ARNOLD.  i849. 

(8  0.  B.  632-639;  S.  C.  19  L.  J.  C.  P.  98  ;  14  Jur.  350  ;  7  Dowl.  &  L.  277.)  

A.  having  a  demand  against  B.  for  17/.  and  2U.  lOa.,  in  respect  of  two  *-  ^ 
several  parcels  of  goods,  levied  a  plaint  against  him  in  the  county  court  for 
the  first-mentioned  sum :  on  the  day  appointed  for  the  hearing,  A.  did  not 
appear  ;  whereupon,  B.  admitting  the  cause  of  action,  the  Judge  pronounced 
judgment  for  A.  for  17/.  A.  afterwards  brought  an  action  in  this  Court  for 
the  2U.  lOfl. ;  to  which  B.  pleaded  the  recovery  against  him  in  the  county 
court,  averring  that  A.  had  at  the  hearing  abandoned  the  excess  of  his 
demand  beyond  the  17/.,  pursuant  to  the  63rd  section  of  the  9  &  10  Vict, 
c.  95(1) :  Held,  on  a  traverse  of  that  allegation,  that  the  above  facts  dis- 
proved the  plea ;  for,  that  the  mere  levying  a  plaint  for  a  part  of  the 
demand,  was  not,  per  «e,  an  abandonment  of  the  excess. 

Debt,  for  goods  sold  and  delivered. 

Pleas:  first,  never  indebted;  secondly,  that,  before  the  com- 
mencement of  the  suit,  and  at  the  time  of  the  entering  of  the 
plaint,  and  of  the  issuing  of  the  summons  thereafter  mentioned,  to 
wit,  on  the  16th  of  January,  1848,  the  defendant  dwelt  within  the 
district  for  which  the  Lambeth  County  Court  of  Surrey,  held  at 
Denmark  Hill,  Camberwell,  was  then,  and  still  is,  holden,  and 
within  the  jurisdiction  of  that  Court ;  that  the  plaintiff  then  dwelt 
within  twenty  miles  from  the  defendant,  and  that  the  plaintiff  was 
not,  nor  was  the  defendant,  an  officer  of  that  Court;  that  the 
defendant  was  then  indebted  to  the  plaintiff,  as  well  in  the  said 
moneys,  and  for  and  in  respect  of  the  said  causes  of  action,  in  the 
declaration  mentioned,  as  also  in  the  sum  of  172.  for  the  price  and 
value  of  goods  before  then  sold  and  delivered  by  the  plaintiff  to  the 
defendant,  at  his  request ;  that  the  plaintiff  then  had  cause  of  one 
action  against  the  defendant,  as  well  for  and  in  respect  of  the  said 
moneys  and  causes  of  action  in  the  declaration  mentioned,  as  for 
the  said  17L,  and  the  same  wholly  arose  within  the  jurisdiction  of 
the  said  Court ;  that  the  said  cause  of  action  then  was  for  more 
than,  and  exceeded,  the  sum  of  20Z.,  and  amounted  in  the  whole 
to  a  larger  sum,  to  wit,  88i.  10«. ;  that  *the  said  cause  of  action  then  [  *^^  ] 
formed  and  constituted  together,  and  was,  one  entire  debt  and  demand 
against  the  defendant,  and  for  the  recovery  of  the  whole  of  the  same 
a  plaint  then  might  and  could  have  been  entered  by  the  plaintiff 
against  the  defendant  at  the  said  county  court,  under  the  statute 
made  and  passed  in  the  session  of  Parliament  held  in  the  ninth 
and  tenth  years  of  the  reign  of  our  lady  the  now  Queen,  intituled 

(1)  That  section  is  re-enacted  nearly  20/. ;  and  by  3  Edw.  VII.  c.  42,  100/. 

t^hatim   by  sect.  81  of  the  County  is  substituted  in  that  section  for  50/.— 

Courte  Act,  1888  (51  &  52  Vict  c.  43),  J.  G.  P. 
except  for  the  substitution  of  50/.  for 
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ViNKs'  '<An  Act  for  the  more  easy  recovery  of  small  debts  and  demands 
aknold.  in  England/'  and  he  might  by  law,  and  according  to  that  statote, have 
recovered  the  same  in  and  by  a  plaint  and  action  at  his  suit  against 
the  defendant  in  the  said  Court,  if  the  same  had  not  been  more  than 
201. ;  that  the  plaintiff  thereupon,  for  the  recovery  of  the  said  sum  of 
17^.,  to  wit,  on  «&c.,  commenced  and  brought  a  suit  against  the  defen- 
dant in  the  said  Lambeth  County  Court  of  Surrey,  held  at  Denmark 
Hill,  Camberwell,  as  aforesaid ;  that,  for  that  purpose,  the  plaintiff 
then  entered,  in  a  book  kept  for  that  purpose,  at  the  office  of  the  derk 
of  the  Court,  a  plaint  in  writing,  stating  the  names  and  last  known 
places  of  abode  of  the  plaintiff  and  the  defendant,  and  the  substance  o! 
the  action  intended  to  be  brought,  according  to  the  statute  in  such  case 
made  and  provided ;  that  the  plaintiff  therein  stated  that  the  said 
action  was  brought  for  the  recovery  of  thesaid  sum  of  172.,  and  the  said 
plaint  was  then  numbered  A.  245,  according  to  the  order  in  which 
it  was  entered ;  that,  the  said  plaint  being  so  entered,  therenpon,  to 
wit,  on  &c.,a  summons,  stating  the  substance  of  the  said  action,  and 
bearing  in  the  margin  thereof  the  same  number  as  the  said  plaint 
was  numbered,  was,  within  the  jurisdiction  of  the  said  county  court, 
issued  out  of  that  Court,  under  the  seal  thereof,  at  the  suit  of  the 
plaintiff,  against  the  defendant,  and  whereby  the  defendant  was 
summoned  to  appear  at  the  Lambeth  County  Court  of  Surrey,  to 
[  *6S4  ]  *  ♦be  holden  at  Denmark  Hill,  Camberwell,  on  the  8rd  of  February, 
1848,  at  the  hour  of  twelve  at  noon,  to  answer  the  plaintiff  in  an 
action  on  contract  for  the  recovery  of  the  said  sum  of  17/. ;  that  he, 
the  defendant,  having  appeared  in  the  said  action  at  the  said  countr 
court,  according  to,  and  as  required  by,  the  said  summons,  and 
having  defended  the  said  action  in  the  said  county  court,  such 
proceedings  were  thereupon  had  in  that  action,  and  upon  the  said 
plaint,  in  that  Court,  that  afterwards,  to  wit,  on  the  8rd  of  Febmarj. 
1848,  the  said  action  came  on  to  be  tried  in  the  said  Lambeth 
County  Court,  at  and  within  the  jurisdiction  of  the  said  Court,  before 
6.  C.  Esq.,  the  Judge  thereof,  at  which  time  and  place  the  plaintiff 
was  duly,  as  required  by  law,  called  upon  to  appear,  but  did  not 
appear ;  that  the  defendant  then  and  there  did  appear,  and  then 
admitted  the  said  cause  of  action  to  the  full  amount  of  the  said  sum 
of  ni. ;  that  thereupon  it  was  adjudged  by  the  said  Court  that  the 
plaintiff  should  recover  against  the  defendant  the  said  sum  of  17/. 
for  his  debt,  together  with  the  costs  of  suit,  amounting  to  the  sum 
cf  2/.  88.  8d. ;  that  it  was  then  ordered  by  the  said  Court  that  thr 
defendant  should  pay  the  same  by  instalments  of  1^  l(k.  every  four 
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weeks,  until  the  same  should  be  wholly  paid,  the  first  payment  to        Vikes 
be  made  on  &c. ;  that  the  said  judgment  was  then  entered  of  record      Arnold. 
in  the   said   Court,  as  by   the  record   and  proceedings   thereof, 
remaining  in  that  Court,  would  more  fully  appear ;  that  the  said 
judgment  had  not  been  rescinded,  reversed,  or  altered;  that  the 
plaintiff  did,  to  wit,  on  the  said  hearing  of  the  said  action,  abandon 
all  demands  in  respect  of,  and  the  whole  of,  the  said  cause  of  action 
against  the  defendant,  save  and  except  as  to  the  said  sum  of  17/. ; 
and  that  the  said  judgment  of  the  said  Court  upon  such  plaint  as 
aforesaid,  was,  and  still  is,  according  to  the  said  statute,  in  full 
discharge  of  all  demands  *in  respect  of  the  said  cause  of  action.       [  *635  ] 
The  plea  then  concluded  with  averments  of  identity  of  the  parties, 
and  that  the  cause  of  one  action  in  the  county  court  was  the  same 
identical  cause  of  action  as  that  in  the  declaration  mentioned. 

The  plaintiff  replied,  traversing  the  alleged  abandonment  of  the 
excess  beyond  111.  in  the  county  court.     Issue  thereon. 

The  cause  was  tried  before  Coltman,  J.,  at  the  second  sitting  at 
Guildhall,  in  Hilary  Term  last.  The  facts  were  as  follows:  The 
plaintiff  was  a  flour-factor;  the  defendant  a  baker,  residing  and 
carrying  on  his  business  within  the  jurisdiction  of  the  Lambeth 
County  Court.  On  the  21st  of  January,  1847,  the  defendant  pur- 
chased of  the  plaintiff  ten  sacks  of  flour,  at  85«.  per  sack ;  and  a 
note  of  the  amount,  17!.,  was  given  to  him  by  the  plaintiff.  On  the 
Ist  of  February,  in  the  same  year,  the  defendant  bought  of  the 
plaintiff  other  ten  sacks,  at  48^.  per  sack ;  and  on  that  occasion  a 
bill  of  both  parcels  was  sent  in,  amounting  to  881.  10«.,  deducting 
4Z.  10«.  for  short  weight  and  damage. 

In  January,  1848,  the  plaintiff  levied  a  plaint  against  the  defen- 
dant in  the  Lambeth  County  Court,  for  a  debt  of  17/.  The  matter 
came  on  for  hearing  on  the  8rd  of  February,  when,  the  defendant 
being  present,  and  admitting  the  debt,  but  the  plaintiff  not  appear- 
ing, the  Judge  made  an  order  for  the  payment  of  the  amount  by 
monthly  instalments  of  80«.  each,  the  costs  of  the  defendant's 
attendance  to  be  allowed,  if  the  plaintiff  declined  to  take  the  order. 
It  did  not  appear  that  the  plaintiff  had  availed  himself  of  this 
judgment.  He  afterwards  brought  this  action  to  recover  the 
212.  10«.,  for  the  second  parcel  of  flour. 

On  the  part  of  the  plaintiff  it  was  insisted,  that,  inasmuch  as  he 
had  not  appeared  in  the  county  court,  and  consequently  there  had 
been  no  abandonment  of  the  ^excess  of  his  debt  over  20/.,  the  case       [  *636  ] 
was  not  affected  by  the  68rd  section  of  the  9  &  10  Vict.  c.  96. 
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VINE8  xhe  learned  Judge  directed  a  verdict  to  be  entered  for  the  plaintiff 

Arnold,      on  the  first  issue,  and  for  the  defendant  on  the  second,  reserving  to 

the  former  leave  to  move  to  enter  a  verdict  for  him  on  the  second 

issue  also,  damages  21Z.  10«.,  if  the  Court  should  be  of  opinion  that 

the  evidence  negatived  the  second  plea. 

Hawkins,  in  Hilary  Term  last,  obtained  a  rule  nm  accordingly. 
He  submitted,  that,  the  plaintiff  not  appearing  in  the  coonty 
court,  the  Judge  thereof  could  not,  and  in  point  of  fact  did  not, 
put  him  to  his  election  to  abandon  so  much  of  his  entire  demand  as 
exceeded  20Z. ;  that  the  proper  course  for  the  defendant  to  pursue 
in  the  county  court,  was,  to  call  upon  the  Judge  to  nonsuit  the 
plaintiff  for  not  appearing,  or,  in  the  event  of  his  appearing,  to 
object  to  the  jurisdiction,  unless  the  plaintiff  would,  under  s.  68, 
elect  to  take  a  verdict  for  202.,  and  to  abandon  the  excess. 

(Maulg,  J. :  There  may  be  a  verdict  for  the  plaintiff,  although  he 
does  not  appear.  The  179th  section  enacts,  '' that,  if  upon  the 
return  day  of  any  summons,  or  at  any  continuation  or  adjournment 
of  the  said  Court,  or  of  the  cause  for  which  the  said  summons  shall 
have  been  issued,  the  plaintiff  shall  not  appear,  the  cause  shall  be 
struck  out ;  and»  if  he  shall  appear,  but  shall  not  make  proof  of  his 
[  *637  ]  demand  to  the  satisfaction  of  the  Court,  it  shall  be  lawful  for  *the 
Judge  to  nonsuit  the  plaintiff,  or  to  give  judgment  for  the  defen- 
dant ;  and,  in  either  case,  where  the  defendant  shall  appear,  and 
shall  not  admit  the  demand,  to  award  to  the  defendant,  by  way  of 
costs  and  satisfaction  for  his  trouble  and  attendance,  such  sum  as 
the  Judge  in  his  discretion  shall  think  fit ;  and  such  sum  shall  be 
recoverable,  &c. :  Provided  always,  that,  if  the  plaintiff  shall  not 
appear  when  called  upon,  and  the  defendant,  or  some  one  duly 
authorised  on  his  behalf,  shall  appear,  and  admit  the  cause  of 
action  to  the  full  amount  claimed,  and  pay  the  fees  payable  in  the 
first  instance  by  the  plaintiff,  the  Court,  if  it  shall  think  fit,  may 
proceed  to  give  judgment  as  if  the  plaintiff  had  appeared.") 

Joyce  now  showed  cause  : 

At  the  time  of  levying  the  plaint,  the  plaintiff  had  one  cause  of 

action  only  for  38Z.  10«. ;  for,  according  to  the  decision  of  the  Court 

of  Exchequer  in  In  re  Aykroyd  (i),  which  has  since  been  acted  upon 

in  both  the  other  Courts, — ''  cause  of  action,''  in  the  68rd  section  of 

(1)  74  E.  E.  729  (1  Ex.  479). 
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the  9  <&  10  Vict.  c.  95,  means  ''  cause  of  one  action/*  and  is  not        Vines 
limited  to  an  action  on  one  separate  contract  (i).    And  it  is  admitted     abmold. 
on  the  pleadings  in  this  case,  that  the  debt  mentioned   in  the 
declaration  and  the  debt  claimed  in  the  county  court  are  identical. 

{Haickins,  contra,  denied  this.) 
The  plaintiff  could  not  split  his  demand. 

(Talfourd,  J. :  The  issue  is,  whether  or  not  the  plaintiff  made  his 
election,  under  s.  63,  to  abandon  so  much  of  his  demand  as  exceeded 
the  jurisdiction  of  the  county  court.) 

Suing  in  the  local  Court  was  an  election. 

(Maulb,  J. :  *The  68rd  section  in  terms  prohibits  the  splitting  of      [  *8SB  ] 
demands  so  as  to  bring  two  suits  in  the  county  court :  but  it  does 
not,  in  terms,  prohibit  the  splitting  a  demand,  for  the  purpose  of 
bringing  one  suit  in  the  county  court,  and  another  in  the  superior 
Court.) 

The  68rd  section  expressly  provides  that  the  judgment  of  the  county 
court  upon  the  plaint  ''  shall  be  in  full  discharge  of  all  demands  in 
respect  of  such  cause  of  action." 

»  (Maulb,  J. :  That  is,  where  the  plaintiff  has  been  called  upon  and 
has  consented  to  abandon  the  excess,  *'and  entry  of  the  judgment 
shall  be  made  accordingly.") 

That  means  merely  the  legal  effect  of  such  a  judgment. 

(Maulb,  J. :  I  should  say  it  means — something  showing  that  a 
larger  sum  was  found  to  be  due,  and  the  excess  abandoned.) 

The  replication,  it  is  submitted,  does  not  fairly  raise  the  objection. 
By  seeking  to  avail  himself  of  the  assistance  of  the  county  court, 
the  plaintiff  admitted  that  the  matter  was  within  the  jurisdiction  of 
that  Court;  and  he  could  only  give  the  Court  jurisdiction  by 
abandoning  all  over  202. 

(V.  WiLUAMs,  J. :  All  that  that  proves,  is,  that  the  trial  in  the 
county  court  was  coram  nonjydice. 

(1)  I.e.  where  there  is  a  course  of  cipal  case,  the  sending  in  of  a  second 

dealing  evidencing  an  intention  that  bill,  including  both  parcels,  was  evi- 

the  whole  shall  terminate  in  one  con-  dence  of  such  an  intention  P 
tract     Qucere,  whether,  in  the  prin- 

R.B.— VOL.  LXXIX.  42 
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viKM  Maulb,  J. :   The  defendant,  I  should  think,  might  waive  the 

Arnold,      condition  of  abandonment,  which  was  for  his  benefit.) 

Hawkins,  in  support  of  his  rule : 

The  second  plea  alleges  that  the  plaintiff  did  not  appear  at  the 
hearing ;  and  then  it  goes  on,  somewhat  inconsistently,  to  aver  that 
he  did,  "on  the  said  hearing  of  the  said  action,  abandon  all 
demands  in  respect  of,  and  the  whole  of,  the  said  cause  of  action 
against  the  defendant,  save  and  except  as  to  the  said  sum  of  17{.:" 
and  the  replication  distinctly  traverses  this  allegation.  All  the 
evidence  offered  to  sustain  the  issue,  was,  that  the  plaintiff  did  not 
appear  at  the  county  court  when  the  cause  came  on  for  hearing,  and 
[  *689.l  that  the  defendant  admitted  the  debt,  "^and  got  the  Judge  to  give 
judgment  for  the  plaintiff  for  111.  His  proper  course  was  to  get  the 
cause  struck  out,  or  a  nonsuit  entered.  There  is  no  pretence  for 
treating  this  as  a  case  of  abandonment. 

Maule,  J. : 

I  am  of  opinion  that  there  must  be  something  done  by  the 
plaintiff  to  constitute  an  abandonment  of  the  excess  of  the  demand, 
within  the  6Srd  section  of  the  statute.  Where  the  debt  exceeds  the 
sum  to  which  the  jurisdiction  of  the  Court  extends,  that  enures  as 
a  defence,  and  entitles  the  defendant  to  judgment,  unless  the 
plaintiff  elects  to  bring  himself  within  the  jurisdiction,  by  abandon- 
ing the  excess.  The  plaintiff  has  clearly  a  right  to  elect  whether 
he  will  so  abandon,  or  yield  to  the  objection,  and  submit  to  be  non- 
suited. The  Legislature  never  could  have  intended  any  thing  so 
unreasonable  as  Mr.  Joyce  has  contended  for ;  and  there  certainly 
are  no  words  in  the  6Srd  section  which  require  us  to  put  such  a 
construction  upon  it.    I  think  the  rule  must  be  made  absolute. 

Cresswell,  J.,  had  gone  to  Chambers,  having  first  intimated  his 
acquiescence  in  the  judgment  about  to  be  pronounced. 

V.  Williams,  J. : 

I  also  am  of  opinion  that  the  defendant  in  this  case  has  failed  to 
prove  the  material  allegation  in  his  second  plea,  which  was  put  in 
issue  by  the  replication. 

TaIiFourd,  J. : 
I  am  of  the  same  opinion.     The  63rd  section  of  the  9  &  10  Vict. 
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c.  95,  furnishes  strong  grounds  for  supposing  that  there  must  be       Vinks 
some  act  of  abandonment  in  the  county  court,  beyond  the  mere      Arnold. 
levying  of  a  plaint,  as  has  been  suggested. 

Rale  absolute. 

DEVAUX  AND  Another  v.   CONOLLY.  mo. 

(8  0.  B.  640-668 ;  S.  0.  19  L.  J.  0.  P.  71.)  Dec^O, 

The  plaintiffs,  merchants  in  London,  ordered  of  the  defendant,  a  merchant  [  ^^^  3 
at  Singapore,  two  parcels,  of  25  tons  and  150  tons  respectively,  of  terra 
japonica,  '*  provided  it  can  be  laid  down  here,  all  charges  included,  at  18«. 
per  cwt."  The  defendant  sent  to  the  plaintiffs  invoices  and  bills  of  lading 
representing  that  two  parcels,  respective  of  those  weights,  had  been  shipped 
to  their  order,  and,  at  the  same  time,  drew  bills  upon  them  for  the  price, 
which  the  plaintiffs,  upon  the  faith  of  the  representation  contained  in  the 
invoices  and  bills  of  lading,  accepted,  and  duly  paid.  Upon  the  arrival  of 
the  goods  in  London,  the  net  weight,  exclusive  of  packages,  which  consisted 
of  baskets  and  leaves,  proved  to  be  24  tons  and  132  J  tons  only.  The  plain- 
tiffs took  the  goods,  and  sold  them ;  and  now  brought  money  had  and 
received  to  recover  back  the  sum  over  paid,  as  upon  a  partial  failure  of 
consideration. 

Upon  a  special  case,  stating  it  to  be  the  custom  at  Singapore  to  purchase 
terra  japonica  by  gross  weight  as  packed,  and  in  London  to  sell  it  net : 
Held,  that  the  plaintiffs  were  entitled  to  recover. 

This  was  an  action  of  assumpsit,  for  money  had  and  received, 
money  paid,  and  money  found  to  be  due  on  an  account  stated. 

The  defendant  pleaded  nan  (uaumpsit 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 
London  after  Hilary  Term,  1848,  when  a  verdict  was  found,  by 
consent,  for  the  plaintiffs,  damages  1622.  Us.  8d,,  subject  to  the 
opinion  of  the  Court  upon  the  following  case,  for  the  purpose  of 
which,  it  was  agreed  that  inferences  of  fact  should  be  drawn  by  the 
Court : 

The  plaintiffs  are  merchants  in  London,  in  connection  with 
French  commercial  establishments.  The  defendant  is  a  partner 
in  a  mercantile  house  at  Singapore,  trading  under  the  firm  of 
Spottiswoode  and  Conolly. 

The  following  correspondence  took  place  between  the  parties, 
at  the  dates  therein  mentioned,  and  was  put  in  evidence  by  the 
plaintiffs : 

'*  London,  14  January,  ).889. 

**  Messrs.  Spottiswoode  and  Conolly,  Singapore. 

"  Gbntlbmbn, — ^We  have  now  the  pleasure  of  addressing  *you  a       [  'ti*!  ] 
small  order  for  our  friend  M.  S.  Legras,  of  Rouen,  viz.  twenty-five 
tons  of  terra  japonica,  or  gambier,  in  squares,  of  good  merchantable 
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Devaux      quality,  in  baskets,  or  other  suitable  packages,  provided  it  on  b$ 

CoNOLLT.      Iftid  down  here,  all  charges,  commission,  insurance,  and  b#' 

included,  at  a  price  not  exceeding  18s.  per  cwt.    We  limit  th 

execution  of  this  order  to  three  months  from  the  anival  d  "^^ 

present,  either  by  original,  duplicate,  or  triplicate. 

"  Yours,  &c. 

"C.  Dbvaux  4  Co." 

The  terra  japonica,  or  gambier,  is  a  gum  obtained  from  the 
acacia  tree,  and  is  used  by  dyers. 

On  the  19th  of  January,  1839,  the  plaintiffs  wrote  to  the  defendant, 
as  follows : 

"  London,  19  Janaary,  1839. 

"  Messrs.  Spottiswoodk  and  Gonolly,  Singapore. 

"  Gentlemen, — ^We  confirm  our  respects  of  the  14th  instan-^ 
We  have  now  the  pleasure  of  addressing  you  the  following  oraen:. 
on  account  of  our  friends  Messrs.  Lefebre,  Vidal  &  Co.,  ^^ 
Messrs.  Fandon  &  Co.,  of  Havre,  who  order  the  same  on  i(^ 
account,  {inter  alia)  one  hundred  and  fifty  tons  of  terra  japonic*. 
or  gambier,  in  packages,  giving  the  preference  to  baskets,  ii  ^^ 
same  can  be  laid  down  here  at  a  price  not  exceeding  17«*  to  1^ 
per  cwt.,  all  charges,  freight,  and  insurance  included.  It  ia  oiw^ 
stood,  if  you  cannot  get  all,  you  may  execute  any  part  of »'« 
150  tons.  We  limit  you  for  the  execution  of  these  orders,  to  froe 
three  to  four  months  from  the  date  of  the  arrival  of  this  letter,  pf 
original,  duplicate,  or  triplicate.  For  the  payment  of  these  orderj 
[  *642  ]  we  shall  arrange  with  Messrs.  Small,  Colquhoun  *&  Co.,  *o  vi^^^ 
you  will  please  forward  bill  of  lading  and  policies  of  insurance. 

"  Yours,  &c. 

"  C.  Dbvaux  4  Co.' 

Messrs.  Small,  Colquhoun  it  Co.,  mentioned  in  the  precedit^ 
letter,  were  the  defendant's  agents  in  London. 

On  the  9th  of  May,  1839,  the  following  letter  was  addressed  I? 
the  defendant's  house  at  Singapore  to  the  plaintiffs : 

"  Singapore,  9th  May,  1839- 

"  Messrs.  Dbvaux,  London. 

(This  letter  related  to  other  transactions.  It  acknowledged  ^^ 
receipt  of  the  plaintiffs'  two  letters  of  the  14th  and  19*  * 
January,  and  contained  the  following  passages  :) 

**  Tour  letter  of  the  19th  of  January  contains  an  order  bo©  J^ 
for  Messrs.  Lefebre,  Vidal  &  Co.,  and  Messrs.  Fandon  &  ^^' 
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Havre,  on  joint  account,  for  100  tons  of  cutch,  &c. ;  and  also  for  Dkvaux 
L50  tons  of  terra  japonica,  in  baskets,  provided  we  can  lay  it  down  conollt. 
with  you,  all  charges  included,  at  a  price  not  exceeding  17«.  to  16s. 
per  cwt.  Tou  limit  us,  for  the  execution  of  these  orders,  to  from 
three  to  four  months  from  the  arrival  of  your  letter;  and  we 
notice,  if  we  cannot  execute  the  whole  of  the  order  for  the  150  tons 
of  gambler,  we  may  send  as  much  of  it  as  we  can.  There  is  at 
present  no  vessel  loading  for  Havre ;  but,  should  there  be,  when 
vFe  have  any  of  the  above  orders  ready  for  shipping,  we  will 
endeavour  to  get  one  half  of  each  sent  on  there. 

"  We  have  every  reason  to  expect,  unless  some  very  large  orders 
arrive  from  England,  to  be  able  to  execute  the  order  for  150  tons  of 
gambler;  but,  at  present,  all  the  large  manufacturers  of  it  are 
engaged  to  different  houses  here,  for  quantities ;  and,  until  they 
have  fulfilled  *their  engagements,  we  cannot  get  them  to  contract  [  *^^'<  ] 
with  us. 

'*  Yours,  &c. 

"  Spottiswoodb  and  Conolly." 

On  the  ISth  of  May,  1889,  the  defendant's  house  again  addressed 
the  plaintiffs,  as  follows : 

**  SiNGAPORB,  13  May,  1889. 
"  Messrs.  C.  Dbvaux  &  Co.,  London. 

''Gbntlbmbn, — We  beg  reference  to  the  accompanying  dupli- 
cate of  our  last  respects  of  date  the  9th  instant,  and  now  wait  on 
you  to  advise  having  shipped,  in  the  Oilbert  Henderson,  the  25  tons 
of  terra  japonica  ordered  in  your  letter  of  the  14th  January  last, 
amounting,  as  per  invoice,  to  Sp.  (1,288.61,  bill  of  lading  and 
invoice  of  which  we  have  this  day  forwarded  to  Messrs.  Small, 
Golquboun  &  Co. ;  also  first  of  exchange  drawn  by  us,  on  you,  in 
their  favour,  at  six  months'  sight,  for  8042.  16s.  2d.  sterling,  being 
amount  of  invoice,  at  the  exchange  of  4«.  9d.  per  Sp.  $ ;  and  we 
hope  the  same  will  be  duly  honoured  by  you,  on  presentation.  We 
are  now  going  on  with  the  other  order  for  150  tons  of  terra 
japonica,  and  hope  to  be  able  to  execute  both  it  and  the  one  for 
200  tons. 

"  Yours,  &c. 

•*  Spottiswoodb  and  Conolly." 

By  the  same  mail  by  which  the  preceding  letter  was  sent  to  the 
plaintiffs,  the  following  invoice  and  bill  of  lading  was  sent  by  the 
defendant  to  Messrs.  Small,  Colquhoun  <fe  Co. : 
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DsvAux  '*  Invoice  of  886  baskets  of   gambler  sbipped  on  the  GHhtTt 

CoKOLLT.      Henderson,  by  the  undersigned,  and  consigned  to  Messrs.  Small. 

Ck)lquhoun  &  Co.,  for  account  and  risk  of  Messrs.  C.  Devanx  k  Co., 

London : 

[  644  ]       "  886  baskets,  weighing  420  peculs,  11 

catties,  $2i $1,156  .  30 

"  Charges : 

**  Boat  and    coolie    hire,  marking, 

weighing  and  shipping      -         -     12  .  00 

"  Godown  rent  @  2 J  cents  per  basket       9  .  65 

*'  Insurance  on  (1,400  @  8  per 
cent.,  including  |  per  cent,  for 
effecting  ditto,  and  policy-fee,  4     46  .  00 

''  Commission,  at  5  per  cent.   -        -    66  .  66       -         128  .  31 

$1,283 .  61 


The  bill  of  lading  was  in  the  usual  form,  making  the  goods 
deliverable  to or  assigns,  on  payment  of  freight  at  51. 5<.  per  ton. 

The  gambier  therein  mentioned,  which  had  been  purchased  bv 
the  defendant's  firm  for  the  plaintiffs,  was  shipped  according  to 
this  bill  of  lading,  arrived  with  the  vessel,  and  was  delivered  to  the 
plaintiffs,  as  hereinafter  mentioned. 

On  the  14th  of  June,  1889,  the  defendant's  house  addressed  the 
following  letter  to  the  plaintiffs  : 

"  Singapore,  14th  June,  1839. 

"  Messrs.  C.  Devaux  &  Co.,  London. 

"  Gentlemen, — We  had  last  the  pleasure  on  the  4th  instant ;  anJ 
since  then  have  got  the  150  tons  of  terra  japonica,  ordered  by  yon 
for  account  of  Messrs.  Lefebre,  Vidal  &  Co.,  and  Messrs.  Fandon 
&  Co.,  of  Havre,  shipped  on  board  the  Elphimtone ;  and  by  this 
opportunity  have  forwarded  invoice  and  bill  of  lading  of  the  same 
to  Messrs.  Small,  Colquhoun  &  Co.,  and  draw  on  you  for  the 
amount,  in  their  favour,  say,  1,865Z.  08.  9d.  sterling. 

"  Yours,  &c. 

**  Spottiswoode  and  Conolly." 

By  the  same  mail  by  which  the  preceding  letter  was  sent  to  the 
plaintiffs,  the  following  invoice  and  bill  of  lading  were  sent  by  the 
defendant  to  Small,  Colquhoun  &  Co. : 

[  646]  "Invoice  of  2,188  baskets  gambier  shipped  on  the  Elphinttom, 

by   Spottiswoode  and   ConoUy,  and  consigned  to  Messrs.  SmaU* 
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Colqahoon  &  Co.,  to  order  and  for  account  and  risk  of  Messrs. 
C.  Devaux  &  Go.»  of  London  : 


''  2,188  baskets,  weighing  2,520  pecnls, 

68  catties  @  (2/^     - 
"Charges: 

"'Boat  and  coolie    hire,  marking, 

weighing,  and  shipping    - 

"  Godown  rent  at  2^  cents  per  priail 

"Insurance    on    (8,800  at  8  per 

cent.,  including  ^  per  cent,  for 

effecting,  and  policy-fee  4,  Ex.  4/6 


$7,057  .  62 


(90.00 
68.  14 


268.00 


421. 

14 

$7,478  , 
378, 

.76 
.93 

17,852  , 

.69 

"  Commission,  at  5  per  cent. 


The  accompanying  bill  of  lading  made  the  goods  deliverable  unto 
order  or  assigns,  he  or  they  paying  freight  at  the  rate  of  51. 
sterling  per  ton. 

The  gambier  therein  mentioned,  which  had  been  purchased  by 
the  defendant's  firm  for  the  plaintiffs,  was  shipped  according  to 
this  bill  of  lading,  arrived  with  the  vessel,  and  was  delivered  to 
the  plaintiffs  as  hereinafter  mentioned. 

The  ship  Oilbert  Henderson  arrived  in  London  on  the  13th  of 
September,  1889,  and  the  invoice  and  bill  of  lading  relating  to  the 
shipment  by  that  vessel  were  delivered  by  the  defendant's  agents 
to  the  plaintiffs,  in  exchange  for  their  acceptance  of  the  bill  of 
exchange  for  804^.  16«.  2d.  mentioned  in  the  defendant's  letter  of 
the  ISth  of  May,  1889.  The  bill  was  presented,  when  due,  to  the 
plaintiffs,  and  paid. 

The  terra  japonica  by  that  ship  was  landed  and  weighed  at  the 
St.  Katherine's  Dock.  Such  landing  and  weighing  commenced  on 
the  24th  of  September,  and  *ended  on  the  7th  of  October,  1889. 
The  result  appears  in  a  subsequent  part  of  the  case. 

Before  the  writing  of  the  letter  next  hereinafter  mentioned,  the 
invoice  and  bill  of  lading  relating  to  the  shipment  by  the  Elphin- 
stone,  had  been  received  by  Messrs.  Small,  Colquhoun  &  Co.,  and 
had  been  exchanged  by  them  for  the  acceptance  by  the  plaintiffs 
of  the  bill  of  exchange  for  1,866{.  Os.  9d.  mentioned  in  the  defen- 
dant's letter  of  the  14th  of  June,  1889 ;  but  the  Elphinstone  had 
not  then  arrived  in  London.    The  last-mentioned  bill  was  duly  paid 


Devaux 
f. 

CONOLLY. 


r  ♦646  J 
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DsTAuz      at  maturity,  having  been  previonsly  disconnted  by  the  plaintiffs  for 
CJoKOLLT.      Small,  Colquhoun  &  Co.    Both  the  shipments  were  received  and 

taken  by  the  plaintiffs  under  the  respective  bills  of  lading. 
On  the  8th  of  November,   1889,  the  plaintiffs  addressed  the 

following  letter  to  the  defendant's  house : 

"  London,  8th  November,  1839. 

"  Messrs.  Spottiswoodb  and  Conolly,  Singapore. 

^'Gentlbmen, — We  confirm  our  last  letter,  of  the  Ist  instant. 
The  purport  of  the  present  is,  to  communicate  to  you  the  result  of 
the  shipment  per  the  QUbert  Henderson.  We  are  much  astonished 
to  find  that  the  parcel  invoiced  as  420  peculs,  and  which  ought  to 
have  given  26  tons,  only  turned,  out  22  tons.  We  cannot  but 
express  our  astonishment  at  this  result ;  particularly  as  our  order, 
of  the  14th  of  January  Icist,  for  this  parcel,  was  clearly  expressed, 
and  our  limit  given  of  ISs.  per  ton,  laid  down  here.  We  think 
that  you  mnst  have  made  some  mistake  in  making  out  yonr 
invoice ;  as,  if  it  were  otherwise,  our  price  would  have  been  con- 
siderably exceeded ;  because  22  tons,  at  I8s.,  the  limit  given, 
make  896Z.,  from  which  we  have  to  deduct  the  amount  of  freight, 
1152.,  leaving  281Z.,  and  your  draft  was  for  3042.  odd,  thus  leaving 
[  *6i7  ]  a  difference  against  you  of  *23Z.,  supposing  our  extreme  limit  of 
18«.  to  have  been  paid. 

''  We  hope  that  the  parcel  of  150  tons,  ordered  on  the  19th  January 
last,  for  Messrs.  Lefebre,  Yidal  &  Co.,  and  Messrs.  Fandon  &  Co., 
of  Havre,  which  you  have  shipped  per  the  Elphinstone,  your  draft 
for  which  we  have  paid,  will  not  turn  out  in  the  same  way  ;  because, 
in  that  case,  we  must,  on  behalf  of  our  said  friends,  have  recourse 
to  you  for  the  difference,  as  you  will  have  paid  more  than  our  limits. 

"  Yours,  &c. 

"  C.  Dbvaux  &  Co." 

The  ship  Elphinstone  arrived  in  London  on  the  13th  of  November, 
1839.  The  terra  japonica  by  that  ship  was  landed  and  weighed  in 
the  London  Docks.  Such  landing  and  weighing  commenced  on  the 
21st  of  November,  and  ended  on  the  4th  of  December,  1839.  The 
result  appears  in  a  subsequent  part  of  the  case. 

On  the  6th  of  December,  1839,  the  plaintiffs  again  addressed 
Messrs.  Spottiswoode  and  Conolly,  as  follows : 

"  London,  6th  December,  1839. 
"  Messrs.  Spottiswoodb  and  Conolly,  Singapore. 
"  Gentlemen, — By  your  letter  of  the  6th  of  July,  you  inform  us 
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that  you  were  about  shipping  the  order  for  200  tons  of  terra  Dbvaux 
japonica  on  board  the  William  Parker,  and  that  you  had  taken  cokolly. 
advantage  of  the  authority  given  you  to  draw  on  us  in  favour  of 
Messrs.  Small,  Golquhoun  &  Co.,  at  sixty  days*  sight.  You  did 
not  mention  what  sum  :  but  those  gentlemen  presented  us  a  draft 
for  2,500/.,  which  exceeded  our  credit  500/.,  and  which  we  offered  to 
accept,  upon  condition,  that,  if  our  order  was  not  executed  according 
to  the  limits  given,  they  would  repay  us  the  amount.  This  they 
declined  acceding  to.  Our  object  in  requesting  their  guarantee, 
arose  from  the  circumstance  of  the  parcel  of  terra  japonica  *per  the  [  *648  ] 
GUbeH  Henderson,  having  turned  out  short.  We  saw  again  Messrs. 
Small,  Golquhoun  k  Co.  a  few  days  afterwards,  and  then  stated  to 
them,  that,  as  the  Elphinstone  had  arrived  with  the  terra  japonica 
invoiced  to  us  for  our  friends  Messrs.  Lefebre,  Yidal  &  Co.,  and 
Fandon  &  Co.,  of  Havre,  they  had  better  let  the  matter  stand  over 
until  we  had  the  weights  of  that  parcel,  as  it  would  probably  guide 
us  as  to  what  we  ought  to  do  respecting  your  draft.  We  were  only 
able  to  obtain  the  weight  of  the  parcel  per  the  Elphinstone  this  day ; 
and  we  are  sorry  to  inform  you  that  you  have  not  executed  our 
order  according  to  our  instructions.  By  our  letter  of  the  19th  of 
January  last,  we  ordered  150  tons  of  terra  japonica  for  our  two 
Havre  friends,  at  18«.  per  ton,  laid  down  here,  all  expenses, 
insurance,  and  commission  included.  In  this  order,  you  have 
invoiced  us  the  parcel  by  the  Elphinstone,  the  weight  turns  out 
to  be, 

2,188  baskets,  net  2,685  . 0  .  18 

16  bags  sweepings  20 . 2 .  10 


2,655.8.   0;  or 


132  tons,  15  cwt.  3  qrs.,  instead  of  150  tons. 

''  We  have  paid  your  draft  to  Messrs.  Small,  Colquhoun  &  Co., 
amounting  to  1,865/.  0«.  3d.  The  freight  paid  by  the  Elphinstone 
being  5/.  per  ton  net,  it  follows  that  the  cost  price  to  us,  supposing 
our  extreme  limit  to  have  been  paid,  ought  only  to  be  13«.  per  cwt, 
without  freight. 

132  tons,  15  cwt.  8  qrs.  @  13«.  is  -         -  £1,726  4  9 

instead  of 1,865  0  3,  leaving  a 

balance  in  our  favour  of       -        -        -         -  £188  15  6,  which  we 
debit  you  of.    We  shall  thank  you  to  authorise  Messrs.  Small^ 
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Dbvaux      Goloquhoun  &  Co.  to  pay  us  the  same,  as  well  as  *the  small  balance 
CoNOLi.Y.      due  to  us  by  the  Oilbert  Henderson.    We  do  not  anticipate  any 
[  •64»  ]      objection  on  your  part  to  do  so,  as  we  gave  you  precise  orders  that 
we  would  not  pay  more  than  18«.  per  cwt.  laid  down  here ;  and 
there  is  clearly  some  mistake  in  the  way  you  have  calculated  your 
weights  in  Singapore ;  and  of  course  you  must  bear  the  consequence 
of  the  error.    If,  however,  and  contrary  to  our  imagination,  yoa 
should  not  think  it  correct  to  pay  this  claim,  we  shall  thank  you, 
as  the  distance  that  separates  us  is  so  great,  to  authorise  Messrs. 
Small,  Colquhoun  &  Co.  to  appear  for  you  to  the  action  that  we 
shall  bring  for  the  same :  for,  as  we  shall  be  obliged  to  pay  oar 
correspondents  at  Havre,  we  cannot  consent  to  lose  this  amount,  in 
a  transaction  in  which  our  instructions  were  so  clearly  defined. 

"  Yours,  &c. 

"  C.  Dbvaux  &  Co." 

On  the  19th  of  February,  1840,  the  plainti£b  again  addressed  the 
defendant's  house  at  Singapore,  as  follows : 

"  London,  19th  February,  1840. 
"  Messrs.  Spottiswoode  and  Conolly,  Singapore. 
"Gbntlbmen,— We  hope  you  will  authorise  Messrs.  Small  &  Co. 
to  pay  us  the  difference  arising  from  your  having  exceeded  oar 
limits  for  the  parcel  of  terra  japonica  per  the  Gilbert  Hendei'sonmi 
the  Elphinstone.  For  the  latter,  we  have  got  into  serious  difScalty 
with  our  friends  Messrs.  Lefebre,  Yidal  &  Co.,  and  Fandon  &  Co., 
of  Havre.  You  will  keep  in  mind  that  our  friends  understand  the 
price  per  cwt.  laid  down  here.  You  will,  consequently,  have  to 
calculate  accordingly.  We  have  found  that  your  invoices  turn  oat 
12^  per  cent,  less  than  the  quantity  charged.  We  are  told  that  that 
arises  from  the  way  you  make  your  purchases  of  the  natives,  who  do 
[  'sso  ]  not  give  you  any  tare.  If,  consequently,  *you  pay  for  the  baskets 
the  same  price  as  the  terra  japonica  they  contain,  that  will  account 
immediately  for  the  loss  our  friends  complain  of.  It  is  impossible 
that  any  thing  like  a  loss  of  12}  per  cent,  could  arise  on  the  voyage. 

**  Yours,  &c. 

"  C.  Dbvaux  &  Co." 

In   answer   to  this  letter,  the  defendant's  house  at  Singapore 
addressed  the  following  letter  to  the  plaintiffs  : 

"  SiNGAPOBB,  27th  May,  1840. 
"  Messrs.  C.  Dbvaux  &  Co.,  London. 
**  Gentlbmbn, — We  are  sorry  you  refused  acceptance  of  om*  draft, 
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which  was  drawn  for  your  interest,  and,  if  our  memory  serves  for  Dkvaux 
the  present,  we  think,  by  your  authority,  in  so  far  that  we  think  cono'lly. 
you  stated  we  might  draw  on  you,  if  required,  to  the  extent  of 
2,000i.  or  8,000/.  There  was  no  doubt,  however,  that,  had  you 
accepted  the  draft,  and  that  we  had  not  ultimately  shipped  to  that 
extent,  our  friends,  we  are  satisfied,  would  never  object  to  refund 
the  amount  short  shipped.  But  we  are  of  opinion,  from  patient 
perusal  of  your  letters,  and  those  of  Messrs.  Small,  Colquhoun 
Sc  Co.,  on  this  subject,  that  it  was  not  the  amount  we  had  drawn 
beyond  what  you  state  as  our  credit,  that  prevented  you,  but  some- 
thing connected  with  the  expected  result  of  the  terra  japonica  in 
weight.  Now,  you  had  been  informed  that  the  baskets  and  the 
leaves  (or  cagans,  as  called  here),  are  weighed  as  terra  japonica ; 
and  your  orders  were  always  expressly  to  have  it  shipped  in  baskets, 
with  leaves  for  lining.  And  we  have  always  complied  with  these 
instructions.  Your  friends  could  not  expect  to  get  packages  for 
nothing:  and  we  are  sure  you  would  not  expect  such  from  us, 
without  any  allowance  whatever.  In  looking  over  your  calculation, 
we  find  the  loss  ♦by  weight  is  about  11 J  per  cent.,  which  we  think  a  [  *66i  ] 
very  favourable  result;  and,  by  making  a  comparison  with  other 
shipments,  you  will  find  our  statement  correct :  and,  notwithstand- 
ing this  loss  in  weight,  it  appears  the  terra  japonica  stood  at 
19«.  O^d.,  at  least  under  19«.  1(/.,  at  or  above  which  you  quote  the 
price  of  the  article  to  be.  Under  these  circumstances,  of  course, 
you  had  the  option  of  receiving  the  goods,  by  accepting  our  draft, 
or  declining  the  same ;  and,  as  the  article  was  laid  down  at  what 
appears  the  lowest  price  quoted,  we  think  you  would  not  have  been 
in j  ured  by  taking  it.  As  you  had  not  taken  it,  we  must  only  keep 
it,  and  do  the  best  we  can.  We  have  only  further  to  state  that  we 
have  used  our  very  best  endeavours  to  meet  your  wishes ;  and  we 
feel  confident  that  no  person  or  persons  could  have  done  more. 
And  we  think,  if  you  make  inquiry  of  other  parties  who  have 
imported  that  article,  that,  generally  speaking,  the  result  as  to 
weight  will  be  worse  than  this  shipment  under  discussion.  We 
cannot,  therefore,  make  any  allowance  for  short  weight,  under  all 
the  circumstances  of  the  case,  as  there  appears  to  be  only  8}  per 
cent,  short,  the  packages  being  about  8  per  cent. 

**  Yours,  &c. 

**  Spottiswoode  and  Conolly." 
On  the  2nd  of  July,  1840,  Messrs.  Spottiswoode  and  ConoUy  again 
addressed  the  plaintiffs,  as  follows : 
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Dkvauz  "  SiNGAPOBB,  2nd  July,  1840. 

ooHOLLY.         "  Messrs.  C.  Dbvaux  &  Co. 

"Gentlemen, — Our  last  respects  was  dated  the  27th  of  May; 
since  which  time  we  are  in  receipt  of  your  esteemed  favour  of 
8th  November,  1889,  and  19th  and  29th  of  February,  and  2nd  of  April, 
received  as  follows,  viz.  8th  of  November,  received  the  18th  of  June, 
19th  and  29th  of  February,  on  the  28th  of  May,  and  2nd  of  April, 

[  *e62  ]  on  the  22nd  of  June.  We  observe  the  loss  stated  *in  your  favour 
of  the  8th  of  November,  on  the  small  shipment  of  gambier  per 
OUbert  Henderson,  and  note  your  remarks  that  you  think  there  may 
be  some  mistake.  But  by  this  time  you  will  be  aware  that  the  loss 
is  usual  and  customary.  This  lot  appears  to  have  lost  about 
12  per  cent.  The  19th  and  29th  of  February  hand  us  orders  for 
200  tons  and  150  tons  of  gambier,  at  17«.  and  lis.  6d.  per  cwt. 
We  note  your  remarks  on  this  subject,  which  shall  have  our  best 
attention.  The  2nd  April  is  to  countermand  the  latter  order,  viz. 
150  tons  at  17«.  6d.  We  regret  that  we  had  engaged  this  quantity 
some  time  before  the  arrival  of  your  letter ;  and,  although  it  is  not 
yet  all  received,  it  entirely  depends  on  the  party  whether  they  will 
keep  back  any  part,  or  compel  us  to  take  delivery.  The  order  for 
200  tons  we  cannot  execute  without  a  considerable  loss  to  ourselves ; 
and  we  think  you  are  not  desirous  that  we  should  lose  by  this  or 
any  other  transaction  with  you.  This  present  order  for  150  tons, 
we  undertake  to  deliver  on  your  terms,  although  we  are  certain  of 
not  making  one  farthing  of  commission  by  it.  But  our  motive  for 
undertaking  this  order,  was,  to  show  you  that  we  would  rather  lose 
our  commission  than  disappoint  you;  and,  at  the  same  time,  to 
acquaint  you,  that,  on  all  future  orders  for  this  article  that  you  may 
favour  us  with,  it  must  be  distinctly  understood  that  you,  or  the 
person  for  whom  you  give  the  order,  must  allow  for  the  package 
beyond  the  price  of  the  gambier ;  and  the  loss  by  weight  in  the 
gambier,  we  shall  take  upon  ourselves.  We  are  satisfied  that  no 
house  in  Singapore  can  execute  your  orders  on  better  conditions 
than  we  do:  and  we  have  never  looked  forward  to  receiving  any 
benefit  beyond  our  commission ;  and,  as  you  know,  we  have  on  all 
occasions  executed  these  gambier  orders  under  your  limit.  How- 
ever, we  are  fully  aware,  that,  when  you  expect  to  receive  a  certain 

[  *65S  ]      quantity,  you  *ought   to  get  that  quantity ;    and,  on  all  future 
occasions,  we  shall  take  the  risk  of  loss  by  weight  on  ourselves. 

"  Yours,  &c. 

"  Spottiswoodb  and  ConoLly." 
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On  the  20th  of    October,   1840,  the  plaintiffs  addressed    the      dbvaux 
defendant's  house  as  follows :  Conolly. 

"  London,  20fch  October,  1840. 

"  Messrs.  Spottiswoodb  and  Conolly,  Singapore. 

"  Gentlemen, — We  observe,  with  satisfaction,  that  you  admit, 
that,  in  ordering  gambier  in  weight  laid  down  here,  we  ought  to 
have  it:  and  we  hope  you  will  authorise  your  correspondents  to 
pay  us  the  two  small  amounts  we  claim  on  former  parcels.  We 
know  that  packages  are  paid  as  terra  in  your  place  :  but,  in  ordered 
goods  laid  down  here,  it  cannot  be  expected  that  we  should  pay 
packages  as  goods ;  and  you  ought  to  have  taken  that  into  calcula- 
tion, in  executing  our  orders.  In  future  orders,  you  say  you  will 
debit  us  of  the  value  of  the  packages.  That  will  be  of  no  conse- 
quence to  us,  provided  that  the  terra  japonica,  packages  included, 
do  not  exceed  the  limit  we  may  give  you. 

"  Tours,  &c. 

"  C.  Devaux  &  Co." 

The  plaintiffs  proved,  by  the  evidence  of  brokers  in  London 
accustomed  to  the  trade,  and  by  particulars  of  sales  of  terra 
japonica,  that  it  is  the  custom  to  sell  and  purchase  this  article  in 
London  by  net  weight ;  that  it  is  sometimes  sold  as  so  many  tons, 
and  at  others  as  so  many  baskets ;  but  that,  in  either  case,  net 
weight  is  paid  for,  the  weight  of  the  packages  being  deducted  from 
the  gross  weight ;  and  that  the  cargoes  in  question  were  sold  by  the 
plaintiffs  according  to  that  mode.  The  loss  of  weight  on  the 
passage,  is  about  8}  per  cent.,  and  8  per  cent,  for  baskets  and 
leaves. 

The  defendant  examined  witnesses  at  Singapore,  under  a  com-  [  ^^^  ] 
mission ;  who  proved,  that  terra  japonica  is  an  article  of  sale  and 
export  from  Singapore ;  that  it  was  always  exported  from  Singapore 
packed  in  baskets,  with  an  inner  covering  of  kadjang  leaves ;  that 
this  mode  of  packing  was  done  at  Singapore,  by  the  native  sellers, 
but  that  gambier  was  likewise  imported  in  the  same  manner ;  that 
it  was  always  bought  from  the  native  sellers  in  baskets  and  leaves, 
and  the  weight  of  the  baskets  and  leaves  was  always  included  with 
the  gambier  contained  in  them ;  that  no  tare  was  ever  deducted, 
and  no  allowance  whatever  was  made  for  the  baskets  and  leaves, 
and  that  it  was  imported  in  the  same  manner ;  that  the  baskets 
and  leaves  were  paid  for  as  gambier,  and  the  whole  received  as 
gross  weight ;  that  the  weight  of  the  baskets  and  leaves  was  taken 
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devaox  as  part  of  the  gambier,  and  paid  for  as  sach ;  that  this  was  the 
CoKOLLT.  invariable  practice  prior  to  1846;  that  the  gambier  in  question, 
when  shipped,  was  packed  in  baskets  and  leaves,  in  the  asaal  way. 
and  was  purchased  by  the  defendant  in  the  same  manner  in  which 
it  was  afterwards  shipped,  viz.  in  baskets  and  leaves;  that  the 
packing  in  baskets  and  leaves  is  mostly  done  at  Singapore ;  and 
that  gambier  is  not,  in  general,  brought  to  Singapore  ready  packed 
for  exportation. 

The  two  cargoes  of  terra  japonica  shipped  by  the  defendant  for 
the  plaintiffs  by  the  ships  Gilbert  Henderson  and  Elphirutone,  at  the 
times  of  shipment  at  Singapore,  and  including  the  baskets  and 
leaves  in  which  the  same  were  packed,  weighed  respectively  as 
follows,  that  is  to  say, 

Peculs.  Catties.  Tons. 
The  shipment  per  Gilbert  Henderson  -  420  11  or  25 
That  per  Elphinstone  -         -         -    2,620     58  or  150 

[  *65n  ]  The  same  shipments  when  landed  in  London,  by  the  '''dock  oflScers, 

for  the  plaintiffs,  weighed  respectively  as  follows : 

Tons.  cwts.  qr&    lbs. 
That  per  Gilbert  Henderson,  including 

baskets  and  leaves          -        -        >  23  18  8  5 

without  baskets  and  leaves  22  1  0  11 

That  per  Elphinstone,  including  baskets 

and  leaves 148  9  3  11 

without  baskets  and  leaves  182  15  8  6 

Eight  per  cent,  is  the  usual  and  customary  proportion  of  weight 
for  the  baskets  and  leaves,  in  packages  of  terra  japonica.  The  loss 
of  weight  was  from  the  usual  evaporation  during  the  voyage,  and 
from  the  drying  of  the  terra  japonica  during  that  time.  Thk 
difference  was  agreed  to  be  taken  at  8^  per  cent,  loss  of  weight,  and 
8  per  cent,  for  baskets  and  leaves. 

The  sum  of  162i.  lis.  8d.  claimed  by  the  plaintiffs  in  this  action, 
was  composed  of  49Z.  9s.  for  less  weight,  and  118i.  2s.  Bd.  for  the 
weight  of  baskets  and  leaves. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  in  this  action  for  any,  and  what 
sum.  Should  the  Court  be  of  opinion  in  the  aflSrmative,  the  verdict 
was  to  stand  for  such  sum  as  the  Court  might  direct.  Should  the 
Court  be  of  opinion  in  the  negative,  a  nonsuit  was  to  be  entered.' 

The  case  was  argued  on  the  1st  of  June  last» 
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Barstow  (with  whom  was  Byles,  Serjt.),  for  the  plaintiffs  (i) :  Devaux 

The  plaintiffs  are  clearly  entitled  to  a  verdict  *for  the  full  amount  Conolly. 
which  they  claim.  The  orders  for  the  gambier  transmitted  on  the  [  •^56  ] 
14th  and  19th  of  January,  1889,  were  conveyed  in  terms  as  plain 
and  explicit  as  could  be ;  they  were  only  to  be  executed  provided  the 
article  '*  could  be  laid  down  in  London,  all  charges,  commission, 
insurance,  and  freight  included,  at  a  price  not  exceeding  18s.  per 
cwt."  The  circumstance  of  their  having  paid  the  bills  drawn  upon 
them  for  the  price  of  the  goods,  the  deficiency  of  weight  not  having 
at  that  time  been  ascertained,  will  not,  according  to  the  principle 
laid  down  in  Kelly  v.  Solari  (2),  prevent  the  plaintiffs  from  recover- 
ing back  the  excess  in  this  form  of  action.  The  payment  was  not 
a  voluntary  one.  This  was  a  partial  failure  of  consideration,  which 
might  have  been  set  up  as  a  defence  pro  tanto  to  an  action  upon  the 
bills,  as  between  the  original  parties :  Bayley  on  Bills  (3) ;  Byles  on 
Bills  (4) ;  Story  on  Bills  (5) ;  or,  possibly,  the  plaintiffs  might  have 
set  it  up  in  answer  to  an  action  for  goods  sold  and  delivered,  as 
suggested  by  Parke,  B.,  in  Mondel  v.  Steel  (e).  It  is  clear,  that,  in 
the  case  of  a  total  failure  of  consideration,  although  the  contract  is 
under  seal,  the  money  paid  may  be  recovered  back  in  an  action  for 
money  had  and  received:  GrenvUle  v.  Da  Costa  (1).  *  *  The  [«57] 
cases  are  numerous  where  money  had  and  received  has  been  brought 
to  recover  back  money  paid  in  excess,  under  ignorance  of  the  fact, 
or  under  a  species  of  compulsion :  Jones  v.  Barhiey  (s) ;  Dew  v. 
Parsons  (9) ;  Waterhause  v.  Keen  (lo). 

(Grbsswell,  J. :  The  point  was  very  much  discussed  here  in  the 

case  of  Parker  Y.  The  Great  Western  Railway  Company  (li).     The 

principle  upon  which  these  cases  were  decided  will  probably  not 

be   denied,   but    only  the    application    of    it    to    the    particular 

circumstances  of  this  case. 

(1)  The  points  marked  f or  argament  or  other  of  tlie  counts  of  tlie  present 

on  the  part  of  the  plaintiffs,  were,  declaration.'* 

'*  1.  That,  according  to  the  contracts  (2)  60  B.  B.  666  (9  M.  A  W.  6i). 

between  the  parties,  as  set  out  in  the  (3)  6th  ed.,  by  Dowdeswell,  ^1. 

correspondence,  the  baskets  and  leaves  (4)  dth  ed.  93. 

were  not  properly  brought  into  weight  (5)  §  187.    2nd  ed.  p.  207. 

as  part  of  the  commodity  sold :  2.  That  (6)  58  B.  B.  890  (8  M.  &  W.  858). 

the  defendant  was  liable,  as  the  party  (7)  Peake's  Add.  Gas.  113 ;  1  Sug- 

dealing  with  the  plaintiffs,  the  defen-  den's  Y.  &  P.  11th  ed.  p.  257. 

dant  being  either  principal,  or  an  agent  (8)  2  Doug.  697,  in  twtis. 

who  did  not  disclose  his  own  principal,  (9)  21  B.  B.  404  (2  B.  A  Aid.  562). 

or  agent  for  the  plaintiff s :  3.  That  the  (10)  40  B.  B.  858  (4  B.  &  C.  200). 

sum  paid  by  the  plaintiffs  beyond  the  (11)  7  Man.  &  G.  253  ;  7  Scott,  N.  B. 

proper  sum,  was  recoverable  under  one  835. 
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Obvaux  Maulb,  J. :  No  definite  sum  was  payable  from  the  plaintiflEs  to 

CovoLLY.  ^b®  defendant.  Here  has  been  a  failure  on  the  defendant's  part  to 
perform  part  of  the  contract.  How  do  the  plaintiffs  ascertain  the 
amount  they  are  to  recover  in  this  action,  otherwise  than  by  the 
same  course  as  they  would  have  done,  if  they  had  brought  an 
action  for  the  breach  of  contract  ?  Is  not  this,  in  effect,  trying,  by 
an  action  for  money  had  and  received,  what  damages  the  plaintiff 
are  entitled  to  for  a  breach  of  the  contract  ?) 

The  difference  is  easily  susceptible  of  calculation. 

(Maulb,  J. :  Can  you,  out  of  an  express  contract  to  sell  25  tons 
at  a  given  price,  extract  an  implied  contract  to  sell  22  tons  at  the 
same  price  ?) 

Yes, 

(Maulb,  J. :  It  may  be  so :  but  it  is  not  so  obvious  as  to  make 
the  cases  you  cite  particularly  applicable.) 

The  defendant,  professing  to  perform  the  contract,  sends  a  qaantitv 
[  *668  ]  short  of  that  ordered  *and  paid  for.  When  the  plaintiffs  receive  the 
goods,  they  find  they  are  not  the  quantity  they  were  entitled  to 
receive.  Is  not  money  had  and  received  an  appropriate  remedy  to 
recover  back  the  amount  overpaid  ? 

(Maulb,  J. :  The  plaintiffs  might  have  rejected  the  goods,  and 
recovered  back  the  whole  sum  paid.  Of  that  there  is  no  doubt 
But  they  keep  them.  It  may  be,  under  the  circumstances,  that 
there  is  a  new  implied  contract  on  a  quantum  vcdebant^  giving  rise 
to  a  right  of  set-off.) 

That  is  the  view  which  was  suggested  in  Mondel  v.  Steel,  where 
Pabke,  B.,  says  (i) :  **  It  must  be  considered,  that,  in  all  these  cases 
of  goods  sold  and  delivered  with  a  warranty,  and  work  and  laboar, 
as  well  as  the  case  of  goods  agreed  to  be  supplied  according  to  a 
contract,  the  rule  which  has  been  found  so  convenient  is  established; 
and  that  it  is  competent  for  the  defendant,  in  all  of  those,  not  to 
set-off,  by  a  proceeding  in  the  nature  of  a  cross-action,  the  amoant 
of  damages  which  he  has  sustained  by  breach  of  the  contract,  bat 
simply  to  defend  himself  by  showing  how  much  less  the  subject* 
matter  of    the  action  was  worth,  by  reason  of  the  breach  of 

(1)  58  R.  R.  890  (8  M.  &  W.  871). 
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contract;  and  to  the  extent  that  he  obtains,  or  is  capable  of  Devaux 
obtaining,  an  abatement  of  the  price  on  that  account,  he  must  be  cono'lly 
considered  as  having  received  satisfaction  for  the  breach  of  the 
contract,  and  is  precluded  from  recovering  in  another  action  to  that 
extent;  but  no  more."  So,  in  Cox  v.  Prentice  (i),  where  the  defen- 
dant received  from  his  principal  abroad  a  bar  of  silver,  and  took  it 
to  the  plaintiffs,  who  melted  it,  and  sent  a  piece  to  an  assayer  to  be 
assayed  at  the  defendant's  expense,  and  paid  a  price  for  the  bar  to 
the  defendant,  as  for  the  number  of  ounces  of  silver  which  by  the 
assay  it  was  calculated  to  contain,  which  number  was  ^afterwards  I  *^^9  ] 
discovered  to  exceed  the  true  number, — it  was  held  that  the  plaintiff 
might,  after  having  offered  to  return  the  bar,  have  money  had  and 
received  against  the  defendant  for  the  price  thus  paid  to  him  under 
a  mistake,  although  the  defendant  had  forwarded  his  account  to  his 
principal,  and  in  it  had  placed  the  price  received  to  the  credit  of  his 
principal. 

(Grbsswbll,  J.:  There,  both  parties  were  agreed  as  to  what 
should  be  paid  for.  Here,  a  certain  quantity  of  terra  japonica  is 
shipped  at  the  foreign  port,  which  the  defendant  claims  to  be  paid 
for  as  if  the  entire  bulk  were  terra  japonica.  The  plaintiffs,  on  the 
other  hand,  insist  that  they  are  entitled  to  deduct  a  tare  for  the 
baskets  and  leaves  in  which  the  commodity  is  packed.) 

Lord  Ellenborough,  in  the  case  last  cited,  seems  to  provide  for 
this  very  diflBculty.  "Let  us,"  he  says,  "put  the  case  of  parties 
agreeing  to  abide  by  the  weighing  of  any  article  at  any  particular 
scales,  and,  in  the  weighing,  an  error,  not  perceived  at  the  time, 
takes  place  from  some  accidental  misreckoning  of  some  weight,  and 
the  thing  is  reported  of  more  weight  than  it  really  is,  and  the  price 
is  paid  thereupon, — would  not  in  that  case  money  had  and  received 
be  sustainable  ?  " 

(Maule,  J. :  No  doubt  about  that :  it  would  be  like  the  purchase 
of  a  box  of  eggs  at  so  much  per  hundred,  and,  after  the  buyer  has 
paid  for  them  upon  the  supposition  that  the  box  contained  four 
thousand,  he  ascertains  that  there  are  but  three  thousand  five 
hundred.  That  is  a  very  different  case  from  the  present.  The 
question  here  is,  whether  you  can  recover  back  this  assumed 
overcharge,  as  money  had  and  received,  when,  in  computing  the 
amount,  you  approach  the  difficulty  of  proving  under  the  common 
(1)  16  B.  R.  288  (3  M.  &  S.  344). 
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count  the  damages  yoa  might  be  entitled  to  recover  under  a  speeifti 
count.) 

That  difficulty,  at  all  events,  does  not  apply  to  the  second  order, 
of  the  19th  of  January,  1889.  Under  that,  the  defendant  incurred 
no  ^obligation  to  ship  the  whole  150  tons. 

(MAuiiE,  J. :  Possibly  you  might  have  had  an  action  upon  th&t 
contract,  if  you  could  show  that  the  defendant  might  have  shipped 
the  whole  quantity,  but  neglected  to  do  so.) 

It  may  be  so.  But  the  plaintiffs  are  clearly  entitled  to  have  terr& 
japonica  at  the  price  limited,  free  from  loss  by  evaporation,  and 
free  from  deduction  on  account  of  baskets  and  leaves. 

BoviU  (with  whom  was  ChanneU^  Serjt.),  for  the  defendants  (i) 

The  question  is  not,  as  the  argument  *on  the  other  side  assumes, 
between  the  two  parties  contracting  as  principals.  Spottiswoode 
&  Co.  were  mere  commission-agents,  employed  by  the  plaintiffs 
to  purchase  for  them  produce  in  their  own  names  from  the  natiye 


(1)  The  points  marked  for  argument 
on  the  part  of  the  defendant,  were  as 
follows : 

"1.  That  the  plaintiffs*  claim,  if 
otherwise  well  founded,  would  not  sup- 
port an  action  of  indebitatus  <u$nmpsit 
for  money  had  and  received,  &c.,  in 
its  present  form,  against  the  defen- 
dant, who  merely  acted  as  commission- 
agent  for  the  plaintiffs,  in  purchasing 
and  shipping  the  merchandise  in 
question : 

*»  2.  That  the  plaintiffs*  remedy,  if 
any,  should  have  been  by  special 
action,  for  disobedience  of  instruc- 
tions ;  or,  they  ought,  if  their  view  be 
correct,  to  have  rejected  the  shipments 
altogether : 

**  3.  That  there  is,  in  fact,  no  cause 
of  action  whatever  against  the  defen- 
dant ;  he  having  purchased  and  shipped 
the  article  in  the  usual  way  for  the 
plaintiffs,  and  shipped  it  on  the  plain- 
tiffs' account  and  risk,  he  is  not 
responsible  for  the  loss  of  weight  from 
drying  and  evaporation,  which  was 
only  the  usual  and  ordinary  effect  of 
the  voyage ;  and,  with  respect  to  the 
baskets  and  leaves,   that  the  article 


of  commerce  as  purchased  at,  and 
exported  from,  Singapore,  consists  of 
the  entire  packages,  or  gross  weight. 
of  gum,  baskets,  and  leaves ;  and  that, 
the  purchases  and  shipments  in  ques- 
tion having  been  made,  in  this 
instance,  of  that  article,  in  its  usml 
state,  and  in  the  usual  way,  the  defen- 
dant is  in  no  way  responsible  : 

*'  4.  That  the  usage,  as  to  the  m(^ 
of  purchasing  at  Singapore,  and  iK»t 
the  usage  as  to  the  mode  of  selling  is 
London,  must  prevail  in  this  case : 

<'  5.  That  the  plaintiffs*  limits  were 
merely  as  to  price,  without  entailing 
any  other  responsibility  upon  the 
defendant ;  and  such  prioe  tu  be 
ascertained  by  taking  the  cost  price, 
with  the  addition  of  the  charges  and 
the  freight  to  Europe : 

*<  6.  That  the  defendant  in  fact  ful- 
filled his  instructions :  the  weight  of 
the  baskets  and  leaves,  and  the  loss  by 
the  voyage,  were  only  what  is  cus- 
tomary; and  that  the  plaintiff 
having  adopted  and  accepted  the  ship- 
ments, and  taken  the  chance  of 
realising  a  profit,  are  not  entitled  to 
maintain  this  action.'* 
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merchants,  at  prices  not  exceeding  certain  given  limits.   The  whole      dbvaux 
correspondence  shows  this.  Conolly. 

(Maule,  J. :  It  is  clearly  a  contract  of  sale,  and  not  of  agency). 

Then,  the  article  purchased,  according  to  the  usage  of  Singapore, 
which,  in  the  construction  of  this  contract,  must  prevail,  was,  terra 
japonica,  as  customarily  packed,  that  is,  with  baskets  and  leaves. 
In  Bayliffe  v.  Butter  worth  (i),  Aldbrson,  B.,  says:  **  A  person  who 
deals  in  a  particular  market,  must  be  taken  to  deal  according  to  the 
custom  of  that  market;  and  he  who  directs  another  to  make  a 
contract  at  a  particular  place,  must  be  taken  as  intending  that  the 
contract  may  be  made  according  to  the  usage  of  that  place."  That 
is  in  accordance  with  previous  decisions  in  the  Queen's  Bench  (2), 
and  has  also  been  adopted  in  this  Court  (3).  The  plaintiffs  per- 
fectly well  knew  what  was  the  practice  at  Singapore,— that  the 
packages  were  paid  for  as  terra  japonica,  no  tare  being  allowed. 
If  they  had  so  intended,  they  should,  in  their  instructions  to 
Spottiswoode  &  Co.,  have  expressly  excepted  the  baskets  and 
leaves.  In  their  letter  of  the  20th  of  October,  1840,  they  write : 
''We  know  that  packages  are  paid  as  terra  in  your  place;  but,  in 
ordered  goods  laid  down  here,  it  cannot  be  expected  that  we  should 
pay  packages  as  goods;  and  you  ought  to  have  taken  that  into 
calculation  in  executing  our  orders."  There  is  nothing  upon  the 
face  of  the  special  case,  to  show  that  Spottiswoode  &  Co.  were 
cognisant  of  any  difference  in  this  respect  between  the  practice  at 
*  Singapore  and  in  this  country.  Then,  is  the  loss  by  evaporation  [  '662  ] 
during  the  voyage,  to  be  taken  into  the  estimate  of  price? 

(Maule,  J. :  I  should  think  so. 

Wilde,  Ch.  J. :  The  plaintiffs  bargain  for  the  article  *Maid  down 
here,  all  charges  included,**  at  18«.  per  cwt.) 

The  bill  of  lading  shows  that  the  goods  were  shipped  on  account 
and  risk  of  Devaux  &  Co. :  it  gives  the  gross  weight,  and  makes 
the  goods  deliverable  on  payment  of  freight  at  61.  per  ton,  net 
weight, — assuming  that  there  will  be  waste  on  the  voyage.  Having 
notice  of  the  custom  at  Singapore,  and  of  the  Singapore  weight, 
and  of  the  price  charged,  the  consignees,  nevertheless,  choose  to 

(1)  74  n.  R.  702  (1  Ex.  425).  {li)  See  liayley  v.  JVifkhia,  78  B.  K. 

(2)  SutUm  V.  Tatham,  60  B.  E.  312      849  (7  C.  B.  886). 
(10  Ad.  &  El.  27). 
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DiTADx      take  the  goods.  They  ought  at  once  to  have  repudiated  the  oontnet. 

CoHOLLY  ^^  Comwal  v.  WiUon  (i),  the  plaintiflF,  a  factor  abroad,  having 
exceeded  the  price  limited  for  a  purchase  of  hemp,  the  defendant 
who  objected  to  the  contract,  but  afterwards  re-shipped  and  dis- 
posed of  some  of  it  on  a  new  risk,  was  ordered  to  account  for  tb 
whole  at  the  cost  price. 

(Grbsswell,  J. :  All  that  that  case  proves,  is,  that  the  merchant 
here,  who  thought  he  was  dealing  with  the  goods  as  hctor,  was 
found  in  truth  to  have  dealt  with  them  as  his  own  goods.) 

Here,  the  plaintiffs  tak^the  goods  as  their  own :  the  only  complaint 
they  make,  is, — our  limits  have  been  exceeded.  Where  is  the  bmding 
contract  here?  Suppose  the  plaintiffs  had  refused  to  take  the 
goods? 

(Maulb,  J. :  In  that  case,  Spottiswoode  k  Co.  would  in  all 
probability  have  brought  an  action  against  them  for  goods  bargaineti 
and  sold.) 

There  was  no  contract. 

(Maulb,  J. :  There  was  the  order  on  one  side,  assented  to  on  the 
other.) 

Money  had  and  received  clearly  will  not  lie, — even  assuming  thai 
the  defendant  incurred  any  liability  at  all  for  exceeding  the  limit 
given  by  the  plaintiffs'  orders. 

[  663  ]  Barstow,  in  reply  : 

There  is  no  pretence  for  saying  that  Spottiswoode  &  Co.  were 
merely  agents  in  the  transaction.  Assuming  that  the  custom  oi 
Singapore  as  to  the  weighing  of  the  article  in  question  was  known 
to  the  plaintiffs,  they  have  equally  a  right  to  assume  that  Spottis- 
woode &  Co.  were  acquainted  with  the  mode  of  weighing  here. 
At  all  events,  the  plaintiffs  were  entitled  to  have,  according  to  the 
terms  of  their  order,  goods  **  laid  down  here"  at  the  price  named. 
In  their  advice  of  the  shipment,  Spottiswoode  &  Co.  speak  oi 
having  shipped  so  many  tons.  Comwal  v.  WiUon  was  a  totally 
different  case.  There,  the  agent  had  exceeded  his  limits:  the 
principal,  finding  the  hemp  had  come  to  a  fluctuating  market,  wa^ 
trying  to  play  fast  and  loose ;  and  it  was  properly  held,  that,  1} 
his  mode  of  dealing  with  the  goods,  he  had  made  them  hia  ovo* 

(1)  1  Yea.  Sen.  609. 
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Here,  there  has  been  a  partial  failure  of  consideration.  Money  had  dkvaux 
and  received  is,  therefore,  the  appropriate,  and  perhaps  the  only  conoixy. 
remedy. 

Cur,  adv.  milt 

Crbsswbll,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
money  paid,  and  money  found  due  upon  an  account  stated.  The 
defendant  pleaded  non  assumpsit. 

The  cause  was  tried  before  the  Lord  Chief  Justice,  and  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
a  special  case,  which  stated,  in  substance,  as  follows : 

The  plaintiff  is  a  merchant  in  London,  trading  in  connection 
with  a  French  mercantile  establishment.  The  defendant  is  a 
partner  in  a  mercantile  firm  at  Singapore,  trading  under  the 
name  of  Spottiswoode  and  ConoUy. 

On  the  14th  of  January,  1839,  the  plaintiffs,  in  *London,  wrote  [  •<>64  ] 
to  the  defendants  at  Singapore,  and  ordered  twenty-five  tons  of 
terra  japonica,  or  gambier,  in  baskets  or  other  suitable  packages, 
"provided  it  could  be  laid  down,  all  charges  included,  at  ISs. 
per  cwt. ; "  and,  on  the  19th,  they  wrote  again,  and  gave  a  further 
order  for  one  hundred  and  fifty  tons,  giving  the  same  limit  as  to 
price,  with  authority  to  execute  any  part  of  the  order,  if  the  whole 
could  not  be  obtained,  adding :  ''  For  the  payment  of  these  orders, 
we  shall  arrange  with  Small,  Colquhoun  &  Co.,  to  whom  you  will 
please  forward  bill  of  lading  and  policies  of  insurance."  Small, 
Colquhoun  &  Co.  were  the  defendant's  agents  in  London. 

On  the  13th  of  May,  1839,  the  defendant  wrote  to  the  plaintiffs, 
advising  that  he  had  shipped  in  the  Gilbert  Henderson  the  twenty- 
five  tons  of  terra  japonica  ordered  in  the  letter  of  the  14th  of 
January,  and  had  forwarded  to  Small,  Colquhoun  &  Co.  a  bill  of 
exchange,  at  six  months'  sight,  for  304L  16^.  2(2.,  being  the  amount 
of  invoice. 

On  the  14th  of  June,  the  defendant  wrote  again,  advising  that  he 
had  got  the  one  hundred  and  fifty  tons  of  terra  japonica  shipped  on 
board  the  Elphinstone,  and  had  forwarded  invoice,  bill  of  lading, 
and  a  bill  of  exchange  for  the  amount  of  1,8652.,  to  Small,  Colquhoun 
&  Co. 

Both  invoices  described  the  terra  japonica  as  packed  in  baskets, 
and  weighing  a  certain  number  of  peculs. 

The    OUbert    Hendei'soti    arrived    in   London  on  the  18th  of 
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Devaox      September.    The    terra  japonica  by  that  ship  was  landed  and 
CoKOLLT.      weighed  at  the  St.  Katharine*8  Dock  between  the  24th  of  September 
and  the  7th  of  October.     The  invoice  and  bill   of  lading  lefore 
mentioned  were  handed  over  to  the  plaintiffs  in  exchange  for  tbeir 
acceptance  of  the  bill  for  804L  16«.  2d. 
[  •665  ]  Before  the  8th    of    November,  Small,  Colquhoun  &  Co.  ♦had 

received  the  invoice  and  bill  of  lading  of  the  one  hnndred  and  fifty 
tons,  and  handed  them  to  the  plaintiffs  in  exchange  for  their 
acceptance  of  the  bill  for  1,865/.,  which  they  soon  afterwards 
discounted  for  Small,  Colquhoun  &  Co.  The  Elphinstone  had 
not  then  arrived  in  London.  Both  shipments  were  received  and 
taken  by  the  plaintiffs  under  the  respective  bills  of  lading. 

On  the  8th  of  November,  1889,  the  plaintiffs  wrote  to  the 
defendant,  expressing  their  surprise  that  the  first  parcel  invoiced 
as  420  peculs,  which  ought  to  have  given  twenty-five  tons,  odIt 
turned  out  twenty-two  tons ;  and  that  they  supposed  there  mast 
have  been  some  mistake  in  making  out  the  invoice.  The 
letter  proceeded:  "We  hope  that  the  parcel  of  one  hundred  and 
fifty  tons  ordered  on  the  19th  of  January,  which  you  have  shipped 
per  the  Elphinstone^  your  draft  for  which  we  have  paid,  will 
not  turn  out  in  the  same  way,  because,  in  that  case,  we  most, 
on  the  part  of  our  friends,  have  recourse  to  yon  for  the  difference, 
as  you  will  have  paid  more  than  our  limits." 

The  Elphinstone  arrived  on  the  18th  of  November.  The  terra 
japonica  was  landed  and  weighed  in  the  London  Docks.  The 
weighing  was  finished  on  the  4th  of  December. 

The  first  parcel  of  terra  japonica,  including  the  baskets  and 
leaves  in  which  it  was  packed,  weighed  23  tons  18  cwt.  3  qrB.; 
and,  without  them,  22  tons  1  cwt.  The  second  parcel,  including 
baskets,  &c.,  143  tons  9  cwt.  3  qrs. ;  without  them  1S2  tons 
15  cwt.  3  qrs. 

On  the  6th  of  December,  the  plaintiffs  wrote  to  the  defendant 
demanding  291  as  overpaid  for  the  first  parcel,  and  138Z.  15<.  6^- 
for  the  second.  The  defendant  refused  to  repay  it,  contending  that, 
of  the  whole  deficiency,  which  was  11^  per  cent.,  8  per  cent,  con- 
sisted of  the  baskets  and  leaves,  which  were  usually  weighed  with 
[  ♦666  ]  the  terra  japonica  at  Singapore,  and  the  *whole  weight  paid  for  as 
terra  japonica,  without  allowance,  and  the  remaining  8}  percent 
arose  from  the  usual  evaporation  on  the  voyage. 

Terra  japonica  is  bought  in  the  London  market  by  net  weight, 
after  deducting  the  weight  of  packages. 
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On  the  argument  of  the  case  before  us,  it  was  contended,  for  the  Devaux 
plaintiffs,  that  this  was  a  simple  case  of  the  partial  failure  of  con-  conolly. 
sideration  for  the  acceptance  and  payment  of  two  bills  of  exchange, 
and  that  therefore  the  plaintiffs  might  recover  the  excess  as  money 
had  and  received,  the  plaintiffs  not  having  knowledge,  or  the  means 
of  knowledge,  of  the  real  state  of  facts,  when  the  bills  were 
accepted. 

On  the  other  hand,  it  was  contended,  that,  if  any  demand  at  all 
existed  against  the  defendants,  it  was  for  damages  sustained  by 
reason  of  the  misconduct  of  Spottiswoode  and  Conolly,  as  agents,  in 
giving  more  for  the  terra  japonica  than  the  authority  given  to  them 
warranted  ;  that  the  plaintiffs  had  taken  the  terra  japonica  at  the 
invoice  price,  and  could  not  therefore  say  that  the  consideration  for 
their  acceptances  had  failed ;  and  that,  if  they  meant  to  refuse 
to  pay  the  price  at  which  it  was  charged,  they  should  have 
rejected  the  commodity  altogether,  or  have  consented  to  hold  it  as 
factors  for  the  defendant ;  but  that,  having  taken  to  it,  and  dealt 
with  it  as  owners,  they  were  bound  to  pay  for  it  at  the  invoice  price, 
for  which  Comwal  v.  Wilson  (i)  was  said  to  be  an  authority.  It  was 
not  disputed  that  the  plaintiffs  were  entitled  to  have  terra  japonica,* 
in  execution  of  their  order,  and  were  not  bound  to  take  baskets  and 
leaves  in  lieu  of  it. 

The  case,  then,  stands  thus:. The  plaintiffs  ordered  two  parcels 
of  terra  japonica,  twenty-five  tons,  and  one  hundred  and  fifty  tons, 
at  a  certain  price.  The  'defendant  sent  invoices  and  bills  of  lading,  [  •667  | 
which  represented  that  two  parcels  of  those  respective  weights  had 
been  shipped;  and,  on  the  faith  of  those  invoices,  the  plaintiffs 
accepted  bills  for  the  value  of  the  whole  quantities  said  to  have 
been  shipped.  In  fact,  the  defendant  only  shipped  twenty-three 
tons  and  one  hundred  and  thirty^two  tons.  Those  quantities  the 
plaintiffs  received  and  sold,  but  never  consented  to  take  them  as  a 
due  execution  of  their  orders,  or  a  satisfaction  for  their  accept- 
ances; for,  they  immediately  wrote  and  claimed  a  return  of  the 
difference. 

The  only  authority  relied  on  in  answer  to  their  claim,  was, 
Comwal  V.  Wilson ;  but,  when  examined,  it  differs  essentially  from 
this  case.  The  statement  of  the  case  is  very  short.  The  defen- 
dant, a  merchant  in  London,  sent  orders  to  the  plaintiffs,  merchants 
in  Riga,  as  his  factors,  to  buy  for  him  some  hemp,  at  a  limited 
price:    the  plaintiffs  exceeded  their  bounds  by  the  difference  of 

(1)  1  Vee,  Sen.  509. 
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Devaux  25/.  2«.  6d. :  the  hemp,  coming  to  England,  the  defendant  refused 
CoNOLLY.  the  contract,  but  however  disposed  of  it :  the  question  was,  in  whal 
manner  the  defendant  should  be  accountable  to  the  plaintiffs.  The 
Lord  Chancellor,  in  his  judgment,  states  a  variety  of  facts  esisting 
in  the  case,  by  which  his  opinion  was  influenced ;  and  he  did  not 
decide  upon  the  short  and  simple  statement  of  facts  at  the  com- 
mencement of  the  report.  On  the  contrary,  he  came  to  this  con- 
clusion :  "  The  Court,  then,  is  to  say  he  meant  to  take  them  as  his 
own,  notwithstanding  what  he  said ;  and  he  ought  to  account  vith 
the  plainti£fs  according  to  the  price  they  paid." 

In  the  present  case,  there  is  nothing  to  show  that  the  plaintiffs 
ever  meant  to  take  the  terra  japonica  at  a  price  exceeding  the  limits 
they  had  given  (for,  the  defendant  represented  that  he  had  not 
exceeded  those  limits),  or  to  accept  the  baskets  and  leaves  as  a 
I  •608  ]  substitution  ♦for  an  equal  weight  of  terra  japonica.  It  appears, 
therefore,  to  us  to  be  a  simple  case  of  failure  of  consideration;  and 
that  the  plaintiffs  are  entitled  to  recover  the  excess,  as  money  had 

and  received  to  their  use. 

Postea  to  the  plmntifi. 


1849.  SMITH  v:  The  HULL  GLASS  COMPAT^-Y  (I). 

Aor.  30.  ^   ' 
(8  C.  B.  668—678 ;  S.  C.  19  L.  J.  C.  P.  123.) 

I  RRR  1 

In  an  action  brouglit  against  a  joint-stock  Company  completely  registered 
under  the  7  &  8  Vict.  c.  110(2),  for  goods  ordered  by  persons  in  tlieir 
employ,  and  supplied  for  the  purposes  of  the  Company,  and  used  by  them 
in  their  works,  it  is  not  necessary  for  the  plaintiff  to  prove  that  the  persons 
who  gave  the  orders  were  authorised  by  the  directors  so  to  do,  or  that  the 
contract  was  made  pursuant  to  the  provisions  of  the  Company's  d«ed  of 
settlement  and  bye-laws. 

Debt,  for  goods  sold  and  delivered,  against  the  defendants  who 
were  described  in  the  declaration  as  a  joint-stock  Companj 
completely  registered  before  the  accruing  of  the  causes  of  action. 

Pleas,  never  indebted,  payment,  and  a  special  plea,  which  in  the 
result  became  immaterial. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  first  sitting  is 

Michaelmas  Term,  1848.    It  appeared  that  the  defendants  were  a 

joint-stock  Company  completely  registered  under  the  7  &  8  Vict 

c.  110,  and  that  the  goods  for  the  price  of  which  the  action  ^^ 

brought,  had  been  ordered  by  the  secretary  and  the  working  manager 

(1)  Cited  in  Bigger  staff  v.  RowatVs  (2)  Bepealed  by  sect    203  of  the 

Wharf,  Ltd,  [1896]  2  Ch.  93,  104,  65      Companies  Act,  1862  (25  *  26  Tict. 
L.  J.  Ch,  636,  C.  A.  ,Q.  89).-J,  G.  P, 
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of  the  Company,  and  delivered  upon  the  Company's  premises,  and 
used  by  them  in  the  course  of  their  business. 

The  Company's  deed  of  settlement  was  not  produced. 

On  the  part  of  the  defendants,  it  was  insisted,  that  the  plaintiff 
was  bound  to  show  that  the  persons  giving  the  orders  for  the  goods 
T?ere  authorised  by  the  directors  so  to  do,  and  that  the  deed  of 
settlement  and  bye-laws  of  the  Company  gave  the  directors  autho- 
rity to  bind  the  *Company  by  contracts  for  the  supply  of  goods 
upon  credit :  and  the  cases  of  Ridley  v.  The  Plymouth,  .f c,  Orinding 
and  Baking  Company,  and  The  Kingshridge  Flour- Mill  Company  v. 
The  Plymouth,  dc,  Grinding  and  Baking  Company  (i),  were  relied 
on  as  authorities  to  show,  that,  although  joint-stock  Companies 
completely  registered  under  the  7  &  8  Vict.  c.  110,  are  bound  by 
contracts  made  by  a  competent  board  of  directors,  though  not  under 
seal,  or  made  in  compliance  with  the  requisites  of  the  44th  section, 
jet  that  persons  seeking  to  render  those  Companies  liable  on  con- 
tracts made  with  the  directors,  must  show  their  authority  to  bind 
the  Company,  either  by  the  production  of  the  registered  deed  of 
settlement,  or  by  proof  that  the  body  of  shareholders  authorised 
particular  individuals  to  make  contracts  binding  on  the  Company. 

The  learned  Judge,  acting  upon  the  authority  of  these  cases, 
directed  the  jury  to  find  for  the  defendants. 


Smith 

*  V, 

The  Hull 
Glass  Co. 


[  '669  ] 


Talfourd,  Serjt.,  in  the  course  of  the  same  Term,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection.  He  referred 
to  Arnold  v.  The  Mayor  of  Poole  (2)  and  Paine  v.  The  Strand 
Union  (3) ;  and  he  distinguished  the  cases  of  Ridley  v.  The  Ply- 
mouth, dc..  Grinding  and  Baking  Company,  and  The  Kingshridge 
Flour-Mill  Company  v.  The  Plymouth,  dtc,.  Grinding  and  Baking 
Company, 


Byles,  Serjt.,  and  Hugh  Hill,  in  the  last  Term,  showed  cause  : 

In  order  to  charge  a  registered  joint-stock  Company  with  a 
contract  of  this  sort,  it  is  not  enough  to  show  that  the  goods 
were  ordered  by  the  secretary  or  other  officer  of  the  Company, 
and  that  they  were  delivered  *to,  and  used  by,  the  Company.  This 
is  clearly  shown  by  the  cases  referred  to  at  the  trial.  The  question 
arises  upon  the  7  &  8  Vict.  c.  1 10.  [They  cited  the  preamble  and 
sections  7,  9,  25  and  44  of  the  Act,  and  argued  that  the  contract 


(1)  76  E.  E.  742  (2  Ex.  711). 

(2)  61  B.  E.  664  (4  Man.  &  0.  860 ; 


5  Scott,  N.  E.  741). 

(3)  70  U.  E.  50a  (8  Q.  B.  326). 


[  ^670  ] 


682 


1849.     C.  P.     8  C.  B.  670—673. 


[B.1. 


Smith 

r. 

Tub  Hull 

Glass  Co. 

[  672] 


[  •673  ] 


was  not  executed  in  accordance  with  the  requisites  of  the  44th 
section.]     The  44th  section  comprehends  all  contracts. 

(Maule,  J. :  Although  executed  ?) 

The  Court  of  Exchequer  so  held,  in  the  two  cases  referred  to  at  the 
trial.  The  case  of  a  joint-stock  Company  is  somewhat  like  that  of 
a  club,  the  individual  members  of  which  are  not  responsible  for 
goods  furnished  by  a  tradesman,  on  credit,  unless  it  be  shovn, 
either  that  the  party  sued  was  privy  to  the  contract,  or  that  the 
dealing  on  credit  was  in  furtherance  of  the  common  object  and  par- 
poses  of  the  club :  Todd  v.  Emly  (i).  The  knowledge  of  one  member, 
is  not,  as  in  the  case  of  an  ordinary  trading  partnership,  the  know- 
ledge of  the  firm.  In  Ridley  v.  The  Plymouth,  dtc.^  Grinding  and 
Baking  Company,  Pabke,  B.,  says :  **  The  7  &  8  Vict.  c.  110,  s.  7, 
provides  that  there  shall  be  no  complete  registration  of  *sucha 
joint-stock  Company,  until  a  copy  of  their  deed  of  settlement  shall 
have  been  delivered  to  the  registrar  of  joint-stock  Companies.  It 
is,  therefore,  competent  to  every  person  dealing  with  such  a  Com- 
pany, to  ascertain  the  objects  of  the  Company  ;  for,  the  deed  most 
specify  them,  and  also  who  the  directors  are ;  and  any  person  may 
find  in  that  deed  the  duties  of  the  directors,  and  their  powers  as 
between  them  and  the  Company.  Therefore,  every  person  seeking 
to  bind  the  Company  by  a  contract  with  the  directors,  must  give 
some  proof  of  their  authority.  I  perfectly  agree  that  the  liability 
of  the  Company  may  be  shown  without  producing  the  original  deed, 
or  a  copy  of  it,  provided  it  be  shown  that  all  persons  who  formed 
the  Company  had  sanctioned  any  particular  individuals  entering 
into  contracts  to  bind  them  :  if  there  were  any  proof  of  such  autho- 
rity, no  doubt  the  Company  would  be  bound."  The  learned  Jud^e 
in  this  case  properly  ruled  in  accordance  with  the  decision  of  the 
Court  of  Exchequer  in  that  case. 

F.  Robinson,  in  support  of  the  rule  : 
It  may  be  conceded  that  corporations  are  usually  bound  only  hy 
contracts  which  are  entered  into  by  them  under  their  corporate 
seal,  as  was  held  in  Gibson  v.  The  East  India  Company  (2),  ArnM 
V.  The  Mayor  of  Poole  (3),  The  Mayor,  dtc.  of  Ludlow  v.  Charlton  i*""^ 
and  many  other  cases.     But  there  are  many  contracts  which  even 


(1)  56  R.  R.  748  (7  M.  &  W.  427). 

(2)  60  R.  R.  668  (5  Ring.  N.  C,  262). 

(3)  61  R.  R.  664  (4  Man.  <&  G.  880 ; 


5  Soott,  N.  R.  741). 
(4)  65  R.  R.  794  (6  M.  ft  W.  813' 
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corporations  may  lawfully  perform  without  seal;  such  as  those  Smith 
relating  to  matters  of  frequent  occurrence  or  of  little  importance,  the  holl 
or  in  respect  of  goods  sold  to  or  by  them  in  the  course  of  their  ^^^^s  Co. 
business :  Beverley  v.  The  Lincohi  Oas  Light  and  Coke  Company  (i), 
Church  V.  *The  Imperial  Oas  Light  and  Coke  Company  (2).  In  Pain^  [  •674  ] 
V.  The  GhMrdians  of  the  Strand  Union  (3),  it  was  held  that  the 
guardians  of  a  poor-law  union  cannot  bind  themselves  by  an 
order  not  under  seal,  for  making  a  survey  and  map  (according 
to  the  statute  6  &  7  Will.  IV.  c.  96,  s.  3)  of  the  rateable  property 
of  a  parish  forming  part  of  the  union;  such  order  not  being  a 
contract  necessarily  incident  to  the  purposes  for  which  the  guar- 
dians are  made  a  corporation,  by  the  5  &  6  Will.  IV.  c.  69,  s.  7, 
and  5  &  6  Vict.  c.  57,  s.  16 ;  and  it  not  being  intended,  by  the 
statute  6  &  7  Will.  IV.,  c.  96,  s.  8,  that  the  guardians  of  a  union 
should  make  themselves  liable  for  the  expenses  of  such  plan.  But, 
in  the  subsequent  case  of  Sanders  v.  The  Guardians  of  the  St.  Neots 
(•niqu  (4),  it  was  held,  that,  if  work  be  done  for  a  corporation,  for 
purposes  connected  with  the  corporation,  under  a  verbal  order,  and 
accepted  and  adopted  by  them,  they  cannot,  in  an  action  to  recover 
the  price,  object  that  no  order  was  given  under  seal.  The  doctrine 
that  corporations  may,  for  some  purposes,  contract  otherwise  than 
under  seal,  is  as  old  as  the  Year  Books,  M.  4  Hen.  VII.  fo.  27,  pi.  7, 
and  H.  7  Hen.  VII.  fo.  9,  pi.  2.  If  that  were  so  when  trade  was 
driven  at  so  gentle  a  pace  as  it  was  in  those  days,  how  much  more 
necessary  is  it  now  to  extend  the  powers  of  action  of  these  bodies 
corporate,  to  meet  the  exigencies  of  our  more  stirring  times. 

(Maulb,  J. :  Nobody  denies  that  this  corporation  might  contract 
for  this  purpose  without  seal:  but  the  question  is,  whether  the 
evidence  showed  that  the  proper  persons  did  in  point  of  fact 
contract.) 


There  clearly  was  evidence  for  the  jury;  the  goods  were  supplied  for 
and  used  by,  the  Company  in  their  business.  [He  referred  to  Doe 
d.  Petmington  v.  Taniere  (6)  .J  The  44th  section  of  the  7  &  8  Vict. 
c.  110,  is  directory  only.  And,  if  there  was  any  thing  in  the  Com- 
pany's deed,  or  in  their  bye-laws,  to  prevent  such  a  contract  as  this 
from  being  valid,  it  was  incumbent  on  the  defendants  to  show  that. 

Cur.  adv.  wit. 


(1)  45  B.  B.  626  (6  Ad.  &  El.  829). 

(2)  45  B.  B.  638  (6  Ad.  &  £1.  846 ; 
3  Nev.  &  P.  35). 


(3)  70  B.  B.  503  (8  Q.  B.  327). 

(4)  70  B.  B.  663  (8  Q.  B.  810). 

(5)  18  L.  J.  Q.  B.  49. 
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Smith       Wildb,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

Thb  Hull        At  common  law,  one  of  several  partners  in  a  trading  concern  may 
bind  all  by  a  contract  made  within  the  scope  of  matters  relating  to 
the  partnership.     If  the  partnership  is  of  many,  under  whatever 
firm  they  trade,  and  whatever  regulations  they  may  make  inter  sr 
for  managing  and  conducting  the  concern,  each  partner  would  still 
have  the  same  power  to  bind  his  co-partners.     If,  then,  a  co- 
partnership consisting  of  a  few  active  and  many  dormant  partners 
had  traded  under  the  firm  of  the  Hull  Glass  Company,  the  active 
partners  might  have  bound  the  rest  by  contracts  made,  in  the 
name  of  the  firm,  with  reference  to  the  co-partnership  business. 
Assume  such   to  have  been  the  constitution   of    the  Hull  Glass 
[  *^76  ]       Company,  the  present  case  would  have  stood  *thus :  Some  of  the 
partners,  who  were  called  directors,  managed  the  concern,  the 
other  partners  were  dormant.     The  person  employed  to  conduct 
the  operative  part  of  the  concern,  ordered  certain  goods,  which 
were  delivered  on  the  premises  of  the  co-partners,  and  consQmed 
there  in  their  business.    Is  not  the  accepting  and  using  the  goods, 
some  evidence  that  the  party  ordering  had  authority  from  the 
managing  partners  to  give  the  order  ?    It  would,  therefore,  be  the 
same  as  if  given   by  themselves,  and  would  bind  the   dormant 
partners.    I  am  not  aware  that  what  is  called  a  joint-stock  trading 
Company,  if  in  fact  a  partnership  exist  between  the  shareholders, 
differs  from  an  ordinary  partnership  in  this  respect ;  and,  if  that 
be  so,  but  for  the  stat.  7  &  8  Vict.  c.  110,  the  plaintiff  in  this  case 
would  have  made  out  a  prima  facie  case  against  the  co-partnership. 
What,   then,   is  the  effect  of  that  statute?    It  enables   certain 
co-partnerships  to  obtain  a  certificate  of  complete  registration ;  and 
then  confers  upon  them  certain  powers.     But,  in  order  to  obtain 
such  certificate,  they  must  comply  with  several  conditions  imposed, 
one  of  which  .is,  that  they  must  execute  a  deed  containing  various 
matters  specified  in  the  Act ;  and  such  Companies  are  required  to 
appoint  not  less  than  three  directors  for  the  conduct  and  superin- 
tendence of  the  execution  of  the  affairs  of  the  Company  :  and,  after 
complete  registration,  the  directors  are,  by  sect.  27,  empowered, 
Ist,  To  conduct  and  manage  the  affairs  of  the  Company  according 
to  the  provisions  and  subject  to  the  restrictions  of  that  Act  and  of 
the  deed  of  settlement,  and  of  any  bye-law,  and,  for  that  purpose, 
to  enfer  into  all  such  contracts  and  do  and  execute  all  such  sets 
and  deeds  as  the  circumstances  may  require.     The  directors,  then, 
are  to*  conduct  and  manage  the  affairs  of  the  Company,  subject  to 
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the  restrictions  of  the  deed  of  settlement,  or  any  bye-law :  and  the 
first  question  arising  oat  of  that  enactment,  is,  "^whether  parties 
contracting  with  the  directors  in  matters  relating  to  the  co- 
partnership business,  are  bound,  when  seeking  to  enforce  their 
contracts,  to  show  that  they,  the  directors,  were  authorised  by  the 
deed  or  bye-laws  to  enter  into  them.  It  is  said  that  they  are  so 
bound,  because  copies  of  the  deed  and  the  bye-laws  are  to  be 
registered,  and  may  be  inspected  by  any  person  on  payment  of  a 
small  fee.  But  it  seems  to  us  that  the  directors,  unless  restrained 
by  the  Act  of  Parliament,  or  the  deed,  would  have  all  the  authority 
given  to  partners  by  the  rules  of  the  common  law.  Primd  facie, 
they  would,  as  directors,  have  that  authority.  The  plaintiff,  then, 
in  this  case  having  proved  that  his  goods  were  supplied  to  the 
directors  upon  their  authority,  a  contract  to  pay  for  them  would 
be  implied.  It  may  be  true  that  such  piiijid  facie  case  might  have 
been  rebutted  by  showing  that  the  directors  were  restrained  by  the 
deed  (the  Act  of  Parliament  imposes  no  such  restraint)  from 
making  such  contract  on  behalf  of  the  shareholders.  But,  if  the 
deed  contained  no  such  restraining  clause,  the  authority  would 
exist.  And  the  plaintiff  cannot  be  called  upon  to  prove  the 
negative,  viz.  that  the  deed  contains  no  such  clause.  The  defen- 
dants, if  they  rely  upon  a  restriction,  should  have  proved  its 
eidstence.  The  effect  of  the  registration  of  the  deed,  and  bye-laws, 
might  be,  to  affect  all  parties  contracting  with  the  directors  with 
notice  of  their  contents,  and,  therefore,  of  any  restrictions,  imposed 
upon  the  directors  with  reference  to  making  contracts  :  but  still  the 
burthen  of  proving  the  existiance  of  such  restrictions,  would  lie  on 
the  defendants.  The  case  of  Ridley  v.  The  Plymouth  Orinding  and 
Baking  Company  (i)  differs  essentially  from  this.  The  contract 
sued  upon  had  no  relation  to  the  business  carried  on  by  *the 
Company,  and  was  not  within  the  scope  of  any  implied  authority 
given  for  the  purpose  of  managing  and  conducting  that  business  ; 
and  therefore  it  might  be  correct  to  hold  that  the  plaintiff  was 
bound  to  prove  afiBrmatively  that  the  parties  who  affected  to  bind 
the  Company  by  their  contract,  had  been  authorised  to  do  so,  either 
by  the  deed,  or  in  some  other  mode. 

In  the  next  case,  The  Kingsbridge  Flour  Mill  Company  v.  The 

Plymouth   Grinding  and  Baking   Company  (2),   the   deed    was    in 

evidence.     Pareb,  B.,  seems  to  rely  on  the  circumstance,  that  it 

made  the  concurrence  of  five  directors  necessary  to  make  a  valid 

(1)  76  B.  E.  742  (2  Ex.  711).  (2)  76  E.  B.  748  (2  Ex.  718), 
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Smith       contract;    and  that  no  such  concurrence   was  proired.      In  the 

Thb  Hull    present  case,  the  deed  was  not  in  evidence ;  and,  in  the  absence  of 

Glass  Co.     j-Jj^  deed,  there  being  nothing  in  the  statute  to  affect  the  case,  we 

think  there  was  evidence  of  a  contract  by  the  Company,  which 

ought  to  have  been  submitted  to  the  jury. 

We  make  no  observations  upon  sect.  44,  except  that  it  shows,  that, 
as  far  as  the  statute  is  concerned,  no  particular  form  of  contract 
is  required,  in  order  to  make  it  available  against  the  Company. 

Ride  abgduU  (i). 

1W9.       *  NICKELS  V.  ROSS  (2). 

Aov.  12.  ^ 

(8  C.  B.  679—723.) 

[  ^7^  1  In  case  for  the  infnngenient  of  a  patent,  the  declaratioii  alleged  that  the 

plaintiff  was  the  inventor  of  certain  improvemezits  in  machinery  for  cover- 
ing fibres,  applicable  in  the  manufacture  of  braid  and  other  fabrics ;  that 
the  Queen  had  granted  him  a  patent  for  his  invention;  and  that  the 
defendant  infringed  it. 

The  defendant  pleaded:  first,  non  concessit;  thirdly,  after  setting  out  the 
specification  (which  recited  that  the  Queen  had  granted  to  the  plaintiff  a 
patent  for  improvements  in  machinery  for  covering  fibres,  applicable  to  the 
manufacture  of  braid  and  other  fabrics,  communicated  to  him  by  a  f osreigoer 
residing  abroad)  that,  before  the  granting  of  the  patent,  the  plaintiff  repre- 
sented to  her  Majesty,  that,  in  consequence  of  a  communication  made  to 
him  by  a  certain  foreigner,  residing  abroad,  he,  the  plaintiff,  was  in  peases- 
sion  of  an  invention  of  improvements  in  machinery  for  covering  fibres, 
applicable  in  the  manufacture  of  braid  and  other  fabrics ;  that  her  Majesty. 
believing,  and  confiding  in  the  truth,  and  acting  upon  the  su^ertion  ^.> 
made  by  the  plaintiff  as  aforesaid,  and  in  consideration  thereof,  granted  tlh" 
letters-patent  in  the  declaration  mentioned ;  and  that  such  representataoa 
was  false  ;  whereby  the  letters-patent  were  nuU  and  void ;  fifthly,  that  the 
alleged  invention  was  not  new  ;  eighthly,  that  the  plaintiff  did  not  by  his 
specification  particularly  describe  the  nature  of  his  invention,  and  in  whai 
manner  the  same  was  to  be  performed ;  ninthly,  that  no  sofficifiit 
specification  was  inrolled. 

At  the  trial,  the  plaintiff  put  in  the  letters-patent  and  spedficatiosi,  and 
gave  evidence  to  show  that  a  machine  like  his  had  never  been  in  use  before 
the  date  of  the  letters-patent : 

Held,  that  this  entitled  the  plaintiff  to  a  verdict  upon  the  issue  joined  on 
the  first  plea. 

And  seinhlt,  that  the  plea  of  non  concessit  did  not  impose  upon  the  plaintiff 
the  burthen  of  showing  that  the  Crown  had  power  to  grant,  until  evidncc 
had  been  given  on  the  other  side  to  impeach  the  patent ;  and  that  the  aver- 
ment in  the  declaration,  that  the  plaintiff  was  the  inventor  uf  the  imprave. 
ments  for  which  the  patent  was  granted,  not  having  been  traversed,  the 
defendant  was  not  at  libei-ty  to  controvert  that  fact  at  the  trial. 

Held,  also,  that  the  plaintiff  was  entitled  to  a  verdict  on  the  issue  joisf^ 
on  the  third  plea,  without  any  proof  that  the  invention  was  communicated 
to  him  by  a  foreigner  residing  abroad,  as  alleged  in  the  petition  recited  iz^ 

(1)  See  further  proceedings  between  (2)  Cited  in  Be  Avery* s  Patent  (IN^T 

the  same  parties,  11  C.  B.  897.  36  Ch.  Div.  307,  317, 5«  T .  J.  CL 100'- 
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the  specification,  a  party  availiDg  himself  of  information  from  abroad,  being       Nickels 
an  inventor,  within  the  meaning  of  the  21  Jac.  I.  c.  3,  s.  6.  v* 

The  specification  stated  the  invention  to  relate  to  *' certain  improvements  »038. 
on,  or  additions  to,  the  apparatus  or  parts  constituting  what  are  called 
braiding  or  plaiting-machinee,  whereby  the  inventor  was  enabled  to  pro- 
duce, by  such  machines,  elastic  and  non-elastic  braids,  and  other  fabrics, 
with  elastic  or  non-elastic  strands,  yams,  or  threads,  introduced  lengthwise 
of  the  fabric,  and  four  or  more  in  the  same  surface  or  plane,  or  mixtures  of 
elastic  and  non-elastic  fibres  in  combination  in  the  same  fabric,  such  intro- 
duced elastic  and  non-elastic  threads  or  strands  proceeding  lengthwise  of 
the  fabric  produced,  and  not  partaking  of  the  movements  of  the  braiding  or 
plaiting  threads  or  yams,  which,  in  the  progress  of  working,  twist  around 
or  over  the  longitudinal  introduced  threads,  and  plait  or  braid  amongst  each 
other/'  And,  after  describing  the  ordinary  braiding-machine,  in  which  all 
the  threads  partake  of  like  movements,  and  all  aid  in  foiming  a  fabric  of 
plaited  threads,  the  specification  (referring  to  the  annexed  drawings)  pro- 
ceeded thus  to  describe  the  new  process :  **  the  table  a  moves  on  a  hoUow 
spindle,  which  is  fixed  in  the  framing  of  the  machine  by  screw  and  nut  at 
h^ :  through  the  tube  (,  the  strand  or  thread  of  india-rubber,  or  of  cotton, 
or  of  other  fibrous  material,  which  is  to  form  one  of  the  longitudinal  elastic 
or  non-elastic  threads  of  the  fabric,  passes ;  the  upper  part  of  the  tube  h 
rising  to  such  a  position  amongst  the  braiding  threads,  that,  in  the  evolution 
of  those  threads  from  one  selvage  to  the  other  of  the  fabric,  they  pass  under 
and  over  (and  lie  at  the  back  and  front  of  the  fabric)  each  of  the  longitudinal 
threads  or  yams ;  hence,  the  braiding  will  tie  the  longitudinal  threads  into 
a  fabric,  the  longitudinal  threads  forming  the  length  of  the  fabric,  and  the 
braiding  threads  forming  the  covering  (when  sufficiently  closely  worked,) 
and  the  tie-threads  of  the  fabric." 

The  jury  found  that  the  plaintiff's  machine  was  new,  but  that  the  use  of 
a  hollow  i-evolving  spindle  or  tube  was  not  new  :  Held,  that,  inasmuch  as 
the  plaintiff's  claim  was  for  the  hollow  spindle,  not  generally,  but  fixed,  this 
finding  did  not  negative  the  novelty  of  the  plaintiff's  invention  ;  and  there- 
fore that  he  was  entitled  to  a  verdict  on  the  issues  joined  on  the  fifth, 
eighth,  and  ninth  pleas. 

This  was  an  action  for  an  alleged  infringement  of  a  patent  for 
"  improvements  in  machinery  for  covering  fibres,  applicable  in  the 
manufactare  of  braid  and  other  fabrics." 

The  declaration  was  in  the  ordinary  form.  [  680  ] 

The  defendant  pleaded,  first,  that  Her  Majesty  did  not  give  and 
grant  unto  the  plaintiff  her  special  licence,  full  power,  sole  privilege 
and  authority,  that  the  plaintiff,  his  executors,  &c.,  or  such  other 
persons  as  he  or  they  should  at  any  time  agree  with,  and  no  others, 
from  time  to  time,  and  at  all  times,  during  the  said  term  in  the 
declaration  mentioned,  should  and  lawfully  might  use,  exercise, 
and  vend  the  said  supposed  invention  in  the  declaration  mentioned, 
in  manner  and  form  as  in  the  declaration  in  that  behalf  above 
alleged ;  concluding  to  the  country. 

Secondly,  that  theretofore,  and  before  the  making  of  the  said 
letters-patent  in  the  declaration  mentioned,  *to  wit,  on  the  2l6t  of       [  *68i  ] 
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NioKELs      April,  18S8,  our  lady  the  now  Queen  sent  to  her  then  Lord  High 

Robs.        Chancellor  of  Great  Britain  for  the  time  being  her  said  Majesty's 

warrant  and   writ  closed,   under  her   said  Majesty's  Privy  Seal, 

directed    to   her    said    Majesty's   Chancellor,   whereby    her  said 

Majesty  commanded  her  said  Chancellor,  that,  under  her  Great 

Seal  of  her  United  Kingdom,  then  remaining  in  the  said  Chancellor  s 

custody,  he  the  said  Chancellor   should  cause  her  said  Majesty's 

letters  to  be  made  forth  patent,  in  the  form  therein  and  neiUy 

hereinafter  mentioned  and  set  forth :  That  the  said  warrant  and 

writ  of  our  said  lady  the  Queen  was  afterwards,   to   wit,  on  the 

day   and   year   last  aforesaid,    delivered   to   her    said    Majesty's 

Chancellor,  in  her  said  Majesty's  Chancery,  then,  to  wit,  on  the 

day  and  year  last  aforesaid,  being  at  Westminster,  in  the  county  of 

Middlesex :  That  the  day  of  the  said  delivery  of  the  said  warrant 

and  writ  of  our  said  lady  the  Queen  to  the  said  Chancellor,  in  the 

said  Chancery  as  aforesaid,  to  wit,  the  21st  of  April,  1888,  then 

being  the  day  of    the  said  delivery  of    the  same  to   the  said 

Chancellor  in  the  said  Chancery  as  aforesaid,  was  afterwards,  to 

wit,  on  the  day  and  year  last  aforesaid,  duly  entered  of  record  in 

the  said  Chancery  of  our  said  lady  the  Queen  at  Westminstei 

aforesaid ;  as  by  the  said  record  thereof  still  remaining  in  the  said 

Chancery  of  our  said  lady  the  Queen  at  Westminster  aforesaid,  will 

more  fully  appear :  That  afterwards,  to  wit,  on  the  day  and  year 

last  aforesaid,  her  said  Majesty's  Lord  Chancellor,  by  virtue  and 

in  pursuance  of  the  said  warrant  and  writ  of  our  said  lady  the 

Queen,  did,  under  her  said  Majesty's  said  Great  Seal  of  the  said 

United  Kingdom,  then  remaining  in  his  custody,  cause  her  said 

Majesty's  letters  to  be  made  forth  patent,  in  the  form  in  the  saii 

warrant  and  writ  mentioned,  and  which  same  letters-patent  were 

letters- patent  of  the  tenor  and  in  the  form  following,  that  is  to  si} 

(The  letters-patent  were  here  set  out  in  hcec  verba^  the  invention 

[  *682  ]      being  therein  ^stated  to  consist  of  "  Improvements  in  machiDei; 

for  recovering  fibres,  applicable  in  the  manufacture  of  braid  ac-: 

other  fabrics"):  That  the  said  warrant  and  writ  of  our  said  lad} 

the  Queen,  and  the  parchment  writing  of  the  said  warrant  a:^^ 

*  writ,  was  afterwards,  to  wit,  on  the  29th  of  March,  1841,  by  he: 

said  Majesty's  then  Keeper  of  her  said  Majesty's  Privy  Seal,  and  I J 

virtue  and  in  pursuance  of  her  said  Majesty's  command,  altered. 

by  having  the  word  "recovering"  erased  from  the  said  writ,  ani 

by  having  the  word  **  covering  "  inserted  in  place  and  in  lieu  of  the 

said  word  ''  recovering;  "  and  the  said  warrant  and  writ,  and  tht 
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parchment  writing  of  the  said  warrant  and  .writ,  was  afterwards,  to  Niokbls 
wit,  on  the  day  and  year  last  aforesaid,  by  her  said  Majesty's  said  r^^. 
Keeper  of  the  said  Privy  Seal,  and  by  virtue  and  in  pursuance  of 
her  said  Majesty's  command,  duly  sealed  with  the  said  Privy  Seal 
then  remaining  in  his  custody :  That  the  said  warrant  and  writ, 
and  the  said  parchment  writing  of  the  said  warrant  and  writ,  so 
altered  as  aforesaid,  and  sealed  as  last  aforesaid,  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  became  and  was  her  said  Majesty's 
warrant  and  writ  under  her  said  Majesty's  said  Privy  Seal,  directed 
to  her  said  Majesty's  then  Chancellor  of  Great  Britain  for  the  time 
being,  whereby  her  said  Majesty  commanded  her  said  Chancellor, 
that,  under  her  said  Majesty's  Great  Seal  of  her  said  United 
Kingdom,  remaining  in  his  custody,  the  said  Chancellor  should 
cause  her  said  Majesty's  letters  to  be  made  forth  patent,  in  the 
following  form,  that  is  to  say  (here  the  letters-patent  were  again 
Bet  out,  as  altered) :  That  the  said  last-mentioned  warrant  and  writ 
of  our  said  lady  the  Queen  was  afterwards,  to  wit,  on  the  19th  of 
January,  1844,  and  in  the  seventh  year  of  her  said  Majesty's 
reign,  delivered  to  her  said  Majesty's  said  Chancellor  of  Great  Britain 
for  the  time  being,  in  her  said  Majesty's  Chancery,  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  being  at  Westminster  aforesaid:  That  the 
♦day  of  the  said  delivery  of  the  said  last-mentioned  warrant  and  f  *^^^  1 
writ  of  our  said  lady  the  Queen  to  the  said  Chancellor  in  the  said 
Chancery  as  aforesaid,  to  wit,  the  19th  of  January,  1844,  and  in 
the  seventh  year  of  the  reign  of  our  said  lady  the  Queen,  then  being 
the  day  of  the  said  delivery  of  the  said  last-mentioned  warrant  and 
writ  to  the  said  Chancellor  in  the  said  Chancery  as  aforesaid,  was  after- 
wards, to  wit,  on  the  day  and  y^r  last  aforesaid,  duly  entered  of 
record  in  the  said  Chancery  of  our  said  lady  the  Queen  at  West- 
minster aforesaid,  as  by  the  said  record  thereof,  still  remaining  in 
the  said  Chancery  of  our  said  lady  the  Queen  at  Westminster  afore- 
said, will  more  fully  appear :  That  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  said  letters-patent  in  this  plea  firstly 
mentioned  and  set  forth,  were  by  the  plaintiff  restored  into 
her  said  Majesty's  Chancery  at  Westminster  aforesaid,  and  the  said 
last-mentioned  letters-patent  were  then  by  the  said  Chancellor,  and 
at  the  instance  and  request  of  the  plaintiff,  cancelled,  by  having  the 
said  Great  Seal  under  which  the  said  letters-patent  had  been  so 
made  as  aforesaid,  cut  off  and  taken  from  the  same  letters-patent ; 
and,  the  said  letters-patent  having  been  so  cancelled  as  aforesaid, 
the  parchment  writing  which  theretofore  had  been  the  parchment 
B.n. — VOL.  T.XXIX.  44 


690  1849.    C-  R    8  C.  B.  688—685.  [rju 

NicKKLs  writing  of  the  same  letters-patent,  was  then,  to  wit,  on  the  day  and 
Boss.  7^^  '^^^  aforesaid,  in  the  said  Chancery  at  Westminster  aforesaid, 
altered,  by  having  the  word  "  recovering "  erased  from  the  said 
last-mentioned  parchment  writing,  and  by  having  the  word 
'*  covering  "  inserted  in  the  said  last-mentioned  parchment  writing  in 
lieu  and  in  place  of  the  said  word  "recovering:"  That,  the  said 
last-mentioned  parchment  writing  having  been  so  altered  as  afore- 
said, her  said  Majesty's  said  Chancellor,  afterwards,  to  wit,  od  the 
day  and  year  last  aforesaid,  did  cause  to  be  affixed  thereto  the  said 
Oreat  Seal,  then  remaining  in  his  custody,  and  thereby  then,  to 

[  *684  ]  *wit,  on  the  day  and  year  last  aforesaid,  under  the  said  Great  Seal, 
then  remaining  in  his  custody,  cause  to  be  made  forth  the  supposed 
letters-patent  in  the  declaration  mentioned,  as  and  for  and  in  lien 
of  the  letters-patent  to  be  made  upon  and  by  virtue  and  in  pur- 
suance of  the  said  last-mentioned  warrant  and  writ  of  our  said  lady 
the  Queen :  And  that  the  said  last-mentioned  Chancellor  did  cause 
the  said  last-mentioned  letters-patent  to  be  so  made  as  aforesaid, 
bearing  date  a  certain  day  in  the  same  letters-patent  mentioned,  to 
wit,  the  21st  of  April,  in  the  first  year  of  the  reign  of  our  said 
lady  the  Queen,  and  bearing  date  on  a  certain  day,  to  wit,  the  day 
and  year  last  aforesaid,  long  before  the  day  of  the  delivery  of  the 
said  last-mentioned  warrant  and  writ  to  the  said  Chancellor  in  the 
said  Chancery  as  aforesaid,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  whereby,  and  by  reason  and  means 
whereof,  the  said  supposed  letters-patent,  gift  and  grant  of  privilege 
in  the  declaration  mentioned,  were  and  are  null  and  void,  and  of 
none  effect.    Verification. 

Thirdly,  that  the  said  supposed  instrument  in  writing  under  the 
hand  and  seal  of  the  plaintiff,  and  inroUed  as  in  the  declaration 
mentioned,  was  and  is  a  certain  specification  and  instrument  in 
writing,  in  the  words,  letters,  and  figures  following,  that  is  to  say 
(setting  out  the  specification) ;  and  a  true  copy  of  which  said 
drawing  and  of  the  said  letters  and  figures  in  the  said  specification 
and  instrument  in  writing  mentioned,  are  hereunto  annexed  :  That, 
before  the  making  of  the  said  supposed  letters-patent  in  the  declara- 
tion mentioned,  to  wit,  on  the  1st  of  April,  1888,  |he  plaintiff,  by 
his  said  petition,  mentioned  in  the  declaration,  and  recited  in  the 
said  supposed  letters-patent,  did  represent  and  suggest  unto  her 
said  Majesty,  that,  in  consequence  of  a  communication  made  to  him 
by  a  certain  foreigner  resident  abroad,  he  the  plaintiff  was  in 

[  *686  ]      possession  of  an  invention  *of  improvements  in  ipaohinery  for 
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covering  fibres,  applicable  in  the  manufacture  of  braid  and  other  Nickels 
fabrics :  That  her  said  Majesty,  believing,  and  confiding  in  the  ross. 
truth,  and  acting  and  proceeding  upon  the  said  application  and 
suggestion  so  made  by  the  plaintiff  as  aforesaid,  and  in  pursuance 
and  in  consideration  thereof,  did  make  the  said  supposed  letters- 
patent,  gift,  and  grant  of  privilege  in  the  declaration  mentioned  : 
That  the  said  representation  and  suggestion  so  made  by  the  plaintiff 
unto  her  said  Majesty  as  aforesaid,  was  and  is  false  and  untrue : 
And  that  the  plaintiff  was  not,  before  or  at  the  time  of  the  making 
of  the  said  supposed  letters-patent,  in  possession  of  the  said  sup- 
posed invention,  in  manner  and  form  as  by  the  said  plaintiff  so 
falsely  and  untruly  represented  and  suggested  unto  her  said 
Majesty,  as  aforesaid,  whereby,  and  by  reason  and  means  whereof, 
the  said  supposed  letters-patent,  gift  and  grant  of  privilege  in  the 
declaration  mentioned,  were  and  are  null  and  void,  and  of  none 
effect.    Verification. 

Fourthly,  that  the  said  instrument  in  writing  under  the  hand 
and  seal  of  the  plaintiff,  in  the  declaration  mentioned,  was  and  is  a 
certain  specification  nnd  instrument  in  writing,  in  the  words, 
letters,  and  figures,  and  of  the  tenor,  and  to  the  effect  in  the 
defendant's  said  third  plea  above  mentioned  and  set  forth :  That, 
before  the  making  of  the  said  supposed  letters-patent  in  the  declara- 
tion mentioned,  to  wit,  on  the  1st  of  April,  1838,  the  plaintiff,  by 
his  said  petition,  mentioned  in  the  declaration,  and  recited  in  the 
8aid  supposed  letters-patent,  did  represent  and  suggest  unto  her  said 
Majesty,  that  the  said  supposed  invention  mentioned  in  the  declara- 
tion and  in  the  said  specification,  was  an  invention  of  improvements 
in  machinery  for  covering  fibres,  applicable  in  the  manufacture  of 
braid  and  other  fabrics  :  That  her  said  Majesty,  believing,  and  con- 
fiding in,  and  also  acting  and  proceeding  upon,  the  said  representa- 
tion and  *8uggestion  of  the  plaintiff,  and  in  pursuance  and  in  [  •686  ] 
consideration  thereof,  did  make  the  said  supposed  letters-patent, 
gift,  and  grant  of  privilege,  in  the  declaration  mentioned :  And  that 
the  said  last-mentioned  representation  and  suggestion  so  mnde  by 
the  plaintiff  to  her  said  Majesty  as  aforesaid,  was  false  and  untrue, 
and  her  said  Majesty  was  thereby  misinformed  and  deceived ;  and 
that  the  said  supposed  invention  was  not  an  invention  of  improve- 
ments in  machinery  for  covering  fibres,  applicable  in  the  manufac- 
ture of  braid  and  other  fabrics,  in  manner  and  form  as  by  the 
plaintiff  so  falsely  and  untruly  represented  and  suggested  unto  her 
said  Majesty  as  aforesaid,  whereby,  and   by  reason  and   means 
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NicKRLs      whereof,  the  said  supposed  letters-patent,  gift  and  grant  of  privilege. 
R<^.        ^^f®  ^^^  A^^  ^^li  &n^  void,  and  of  none  effect.    Verification. 

Fifthly,  that  the  said  instrament  in  writing  under  the  hand  and 
seal  of  the  plaintiff,  in  the  declaration  mentioned,  was  and  h  a 
specification  and  instrument  in  writing,  in  the  words,  letters,  and 
figures,  and  of  the  tenor,  and  to  the  effect,  in  the  said  third  plea 
above  mentioned    and    set    forth:    and  that  the   said  supposed 
invention  mentioned  in  the  declaration,  and  in  the  said  specification, 
was  not,  at  the  time  of  the  making  of  the  said  supposed  letters- 
patent,  gift  and  grant  of  privilege  in  the  declaration  mentioned,  a 
new  invention  as  to  the  public  knowledge,  use,  and  exercise  thereof 
within  this  realm,  whereby,  and  by  reason  and  means  whereof,  the 
said  supposed  letters-patent,  gift  and  grant  of  privilege,  were  and 
are  null  and  void,  and  of  none  effect.   Verification. 

Sixthly,  that  the  said  instrument  in  writing  under  the  hand  and 
seal  of  the  plaintiff,  in  the  declaration  mentioned,  was  and  is  a 
certain  specification  and  instrument  in  writing,  in  the  words,  letters, 
and  figures,  and  of  the  tenor,  and  to  the  effect,  in  the  defendant'6 
[  *687  ]  said  *third  plea  above  mentioned  and  set  forth  ;  and  that  the  said 
supposed  privilege  in  the  declaration  mentioned,  was  not  and  is  not 
a  privilege  of  the  sole  working  or  making  of  any  manner  of  manu- 
facture, whereby,  and  by  reason  and  means  whereof,  the  said 
supposed  letters-patent,  gift  and  grant  of  privilege  in  the  declara- 
tion mentioned,  were  and  are  null  and  void,  and  of  none  effect. 
Verification. 

Seventhly,  that  the  said  supposed  invention  mentioned  in  the 
declaration,  and  in  the  said  specification  in  the  defendant's  said 
third  plea  set  forth,  .was  not,  at  the  time  of  the  making  of  the  said 
supposed  letters-patent,  gift  and  grant  of  privilege  in  the  declara- 
tion mentioned,  of  any  use,  benefit,  or  advantage  to  the  public, 
whereby,  and  by  reason  and  means  whereof,  the  said  supposed 
letters-patent,  gift  and  grant  of  privilege,  were  and  are  null  and 
void,  and  of  none  effect.    Verification. 

Eighthly,  that  the  said  instrument  in  writing  under  the  hand  and 
seal  of  the  plaintiff,  in  the  declaration  mentioned,  w*as  and  is  a 
certain  specification  and  instrument  in  writing,  in  the  words,  letters, 
and  figures,  and  of  the  tenor,  and  to  the  effect,  in  the  said  third 
plea  above  mentioned  and  set  forth,  and  a  true  copy  of  the  said 
drawing,  and  of  each  of  the  said  letters  and  figures  mentioned  ifi 
the  said  specification,  is  hereunto  annexed,  without  this  that  the 
plaintiff  did,  by  the  said  instrument  in  writing  under  his  hand  and 
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seal,  in  the  declaration  mentioned,  particularly  describe  the  nature      Niokui^ 
of  the  said  supposed  invention,  and  in  what  manner  the  same  was        rq^. 
to  be  performed,  in  manner  and  form  as  the  plaintiff  had  above  in 
the  declaration  alleged ;  concluding  to  the  country. 

Ninthly,  that  the  plaintiff  did  not  within  six  calendar  months 
next  and  immediately  after  the  date  of  the  said  supposed  letters- 
patent  in  the  declaration  mentioned,  *cause  any  instrument  in  [  *688  ] 
writing,  under  the  hand  and  seal  of  the  plaintiff,  particularly 
describing  and  ascertaining  the  nature  of  the  said  supposed  inven- 
tion, and  in  what  manner  the  same  supposed  invention  was  to  be 
performed,  to  be  inroUed  in  her  said  Majesty's  said  High  Court  of 
Chancery, — whereby,  and  by  reason  and  means  whereof,  theretofore, 
and  before  the  commencement  of  this  suit,  and  also  before  the 
committing  of  the  said  several  supposed  grievances  in  the  declara- 
tion mentioned,  and  after  the  expiration  of  six  calendar  months 
next  and  immediately  after  the  date  of  the  said  supposed  letters- 
patent,  to  wit,  on  the  22nd  of  October,  1888,  the  said  supposed 
letters-patent,  and  the  said  supposed  licence,  power,  privilege,  and 
authority  in  the  declaration  mentioned,  and  all  other  rights, 
lil>erties,  privileges,  and  advantages  whatsoever  granted  by  the 
same  supposed  letters-patent,  utterly  ceased,  determined,  and 
became  void.    Verification. 

Tenthly,  Not  guilty. 

The  plaintiff  joined  issue  on  the  first,  eighth,  and  tenth  pleas. 

To  the  second,  he  replied,  that,  before  the  sending  of  the  warrant 
and  writ  closed  in  that  plea  first  mentioned,  the  plaintiff  had, 
on  the  12th  of  March,  1888,  presented  the  petition  in  the  declara- 
tion mentioned,  and  that  her  said  Majesty  had  been  then 
graciously  pleased  to  condescend  to  his  request,  and  to  grant 
the  letters-patent  so  brought  into  the  Court  here  as  aforesaid; 
that,  by  a  mistake  on  the  part  of  a  clerk  in  the  office  of  one 
of  her  Majesty's  principal  Secretaries  of  State,  in  preparing  a 
certain  document,  called  the  Queen's  warrant,  being  the  autho- 
rity from  her  said  Majesty  to  her  Solicitor-General  to  prepare 
a  certain  other  document,  called  the  Queen's  bill,  the  word 
•'  covering,"  in  the  title  of  the  plaintiff's  invention  was  written 
''recovering;"  that  such  mistake  was  copied  *into  the  said  [•689] 
Queen's  bill,  and  into  a  certain  other  document,  called  the 
signet  bill,  and  also  into  the  said  warrant  and  writ  of  Privy 
Seal ;  and  that  such  writ  of  Privy  Seal,  as  set  out  in  the  defen- 
dant's second  plea,  and  containing  such  mistake,  was   delivered 
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NICKKI4  to  the  said  Chancellor  on  the  2l8t  of  April,  1838,  and  the  day  of 
Boss.  such  delivery  was  duly  entered  of  record  as  in  the  said  plea  alleged, 
and  letiers-patent  were  made  as  in  the  said  plea  first  alleged ;  and 
that,  from  the  time  the  said  writ  of  Privy  Seal  was  first  delivered 
to  the  said  Chancellor,  the  same  had  hitherto  remained  in  her 
Majesty*s  said  Chancery ;  that  her  Majesty,  having  been  informed 
of  the  mistake  so  made  as  aforesaid,  was  gracionsly  pleased,  on  the 
29th  of  March,  1841,  to  order  that  the  said  Queen's  warrant,  signet 
bill,  and  Queen's  bill,  should  be  amended,  to  agree  with  her 
Majesty's  Boyal  intention,  and  that  the  word  "  recovering  "  should 
be  made  ''  covering,"  in  the  said  warrant  and  bills ;  and  the  same 
were  on  the  day  aforesaid  amended  accordingly ;  the  said  writ  of 
Privy  Seal  was  also,  on  the  day  and  year  last  aforesaid,  by  her  said 
Majesty's  then  Keeper  of  her  said  Majesty's  Privy  Seal,  by  virtue 
and  in  pursuance  of  her  Majesty's  command,  altered,  to  agree  with 
the  said  Queen's  bill,  signet  bill,  and  Queen's  warrant,  which  is  the 
alteration  mentioned  in  the  said  plea  ;  and  that,  at  the  time  of  such 
alteration,  the  said  writ  of  Privy  Seal  remained  in  the  said  Chancery, 
but  the  Keeper  of  the  Privy  Seal  held  her  Majesty's  Privy  Seal, 
which  was  the  alleged  sealing  of  the  said  warrant  and  writ  in  that 
behalf  in  the  said  plea  mentioned ;  that  such  warrant  and  writ 
being  so,  by  command  of  her  Majesty,  altered  as  aforesaid,  did 
remain  in  her  Majesty's  Chancery  in  the  form  in  the  said  plea 
mentioned,  which  was  the  delivery  of  such  alleged  amended  writ  to 
the  Chancellor  in  the  plea  mentioned ;  that  such  writ  having  so 
[  *690  ]  remained  in  the  said  Chancery,  from  the  ^said  21st  of  April,  1888* 
to  the  19th  of  January,  1844,  the  said  Chancellor  was  pleased,  on 
the  day  and  year  last  aforesaid,  to  indorse  on  the  said  writ,  that 
he  had  received  the  same  for  the  purpose  of  altering  the  word 
"  recovering  "  in  the  said  letters-patent,  to  the  word  "  covering,"  which 
was  the  alleged  entering  of  record  of  the  receipt  of  the  said  allied 
second  writ  of  Privy  Seal  in  the  said  plea  menrtioned ;  that,  there- 
upon, the  said  Chancellor  was  pleased,  on  the  day  and  year  last 
aforesaid,  to  alter  the  word  ''  recovering"  in  the  said  letters-patent, 
to  the  word  **  covering,"  to  agree  with  the  said  writ  of  Privy  Seal  so 
amended  as  aforesaid,  which  was  the  alleged  making  of  the  letters- 
patent  in  the  said  plea  secondly  mentioned ;  that  the  letters-patent 
so  brought  into  Court  by  the  plaintiff,  and  then  remaining  in  the 
Court  here,  were  the  letters-patent  granted  to  him  on  the  said  21st 
of  April,  1888,  and  so  amended  as  aforesaid;  and  that  he  had 
brought  his  action  and  declared  against  the  defendant  for  a  breach 
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of  such  letters-patent,  without  this  that  the  said  letters-patent  so     Nickblb 
granted  to  the  plaintiflF  were  by  the  said  Chancery  cancelled,  and        bo«». 
the  parchment  writing  of  the  same  altered  into  such  other  letters* 
patent,  as  in  the  second  plea  alleged,  in  manner  and  form  as  the 
defendant  had  above  alleged  ;  concluding  to  the  country. 

To  the  third,  that  the  representation  and  suggestion  so  made  by 
the  plaintiff  to  her  Majesty,  was  not  false  or  untrue,  in  manner 
and  form  as  the  defendant  had  above  alleged,  concluding  to  the 
country. 

To  the  fourth,  that  the  said  representation  and  suggestion  was 
not  false  or  untrue,  in  manner  and  form  as  the  defendant  had 
alleged,  concluding  to  the  country. 

To  the  fifth,  that  the  invention  in  the  declaration  and  specification 
mentioned,  was,  at  the  time  of  the  making  of  the  said  letters-patent, 
a  new  invention  as  to  ^the  public  knowledge,  use,  and  exercise      [  *69X  ] 
thereof  within  this  realm,  concluding  to  the  country. 

To  the  sixth,  that  the  privilege  in  the  declaration  mentioned, 
was  and  is  a  privilege  of  the  sole  working,  &c.  of  a  manufacture, 
concluding  to  the  country. 

To  the  seventh,  that  the  said  invention  was,  at  the  time  of  the 
making  of  the  said  letters-patent,  of  use,  &c.  to  the  public,  concluding 
to  the  country. 

To  the  ninth,  that  he  plaintiff  did  within  six  calendar  months 
next  and  immediately  after  the  date  of  the  said  letters-patent,  cause 
an  instrument  in  writing,  under  the  hand  and  seal  of  him  the 
plaintiff,  particularly  describing  and  ascertaining  the  nature  of  the 
said  invention,  and  in  what  manner  the  same  was  to  be  performed, 
to  be  inroUed  in  her  said  Majesty's  High  Court  of  Chancery, 
concluding  to  the  country. 

To  each  of  these  replications  the  similiter  was  added. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  at 
Westminster  after  Hilary  Term,  1847. 

The  specification  was  put  in,  as  follows : 

"  Now,  know  ye,  that,  in  compliance  with  the  said  proviso,  I,  the 
sai^  C.  Nickels,  do  hereby  declare  the  nature  of  the  invention,  and 
the  manner  in  which  the  same  is  to  be  performed,  are  fully  described 
and  ascertained  in  and  by  the  following  statement  thereof,  reference 
being  had  to  the  drawing  hereunto  annexed,  and  to  the  figures  and 
letters  marked  thereon,  that  is  to  say,  The  invention  relates  to 
certain  improvements  on,  or  additions  to,  the  apparatus  or  parts 
constituting  what  is  called  braiding  or  plaiting  machines,  whereby 
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NicKKLs      I  am  enabled  to  produce,  by  such  machines,  elastic  and  non-ekstic 

Ross.        braids,  and  other  fabrics,  with  elastic  or  non-elastic  strands,  yarns, 

or  threads,  introduced  lengthwise  of  the  fabric,  and  four  or  more  in 

the  same  surface  or  plane,  or  mixtures  of  elastic  and  non-elastie 

fibres  in  combination  in  the  same  fabric,  such  introduced  elastic 

[  *692  j  *and  non-elastic  threads  or  strands  proceeding  lengthwise  of  the 
fabric  produced,  and  not  partaking  of  the  movements  of  the  braid- 
ing or  plaiting  threads  or  yarns,  which,  in  the  progress  of  working, 
twist  around  or  over  the  longitudinal  introduced  threads,  and  plait 
or  braid  amongst  each  other,  whereby  I  am  enabled  to  produce 
elastic  and  non-elastic  braid,  and  other  plaited  fabrics,  wherein  are 
contained  four  or  more  elastic  or  non-elastic  strands  or  threads  on 
the  same  plane,  which  are  covered  by  the  ordinary  plaiting  or 
braiding  operation  of  the  machinery. 

''  The  construction  of  braiding  or  plaiting  machinery,  wherein  all 
the  threads  partake  of  like  movements,  and  all  aid  in  forming  a 
fabric  of  plaited  threads,  being  well  known  in  the  manufacture  of 
braids,  it  will  not  be  necessary  to  enter  into  a  long  description  of 
the  same  :  all  that  will  be  required  to  make  the  invention  clear,  and 
enable  a  workman  acquainted  with  such  machinery  readily  to  per- 
form my  invention,  which  is  only  applicable  to  such  machines  as 
work  with  four  or  more  heads  or  circular  tables  for  actuating  a 
system  or  series  of  bobbins,  and  consequently  capable  of  introducing 
four  or  more  elastic  or  non-elastic,  or  a  combination  of  elastic  and 
non-elaslic,  strands  or  threads  in  the  same  plane  within  the  plaited 
or  braided  fabrics  which  the  machine  would  otherwise  be  capable 
of  producing.  It  is  well  known,  that,  according  as  the  width  of  the 
braid,  or  other  plaited  fabric,  produced  by  braiding  machines,  is 
wider  or  narrower,  so  are  the  number  of  heads  or  revolving  tables, 
with  their  bobbins,  employed ;  the  threads  from  the  bobbins  being 
caused  to  plait  or  braid  with  one  another  by  the  revolution  of  the 
tables  or  heads  (each  bobbin,  in  the  course  of  its  working,  being 
actuated  by  each  of  the  revolving  tables  or  heads),  so  that,  at  one 
moment,  each  of  the  threads  will,  in  succession,  be  at  one  selvage 
of  the  fabric,  and  progressively  traverse  across  the  fabric,  ift  a 

I  *693  J  diagonal  direction,  to  the  *other  selvage  of  the  fabric,  and  then  will 
traverse  back,  in  an  opposite  diagonal  direction,  to  the  selvage  from 
which  it  started,  and  so  on  across  from  selvage  to  selvage,  all  which 
is  well  understood;  and  the  plaiting  or  braiding  bobbin  threads 
alternately  pass  under  and  over  the  longitudinal  threads  or  strands, 
thus  causing  such  longitudinal  threads  to  be  tied  into  a  fabric ;  the 
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objects  of  my  invention  being :  first,  so  to  arrange  and  adapt  the  Nickels 
mechanical  parts  and  the  apparatus  of  braiding  machinery,  that  ^^^^ 
elastic  fabrics  may  be  produced  therein  with  four  or  more  strands 
or  threads  of  india-rubber  in  the  same  plane,  introduced  as  longi- 
tudinal threads ;  secondly,  so  to  adapt  and  arrange  the  mechanical 
parts  and  apparatus  of  braiding-machines,  that  elastic  fabrics  may 
be  produced  therein  with  four  or  more  strands  or  threads  of  india- 
rubber,  and  non-elastic  threads,  in  the  same  plane,  introduced  as 
longitudinal  threads;  and  thirdly,  so  to  adapt  and  arrange  the 
mechanical  parts  and  apparatus  of  braiding-machines,  that  fabrics 
may  be  produced  therein  with  four  or  more  threads  or  strands  of 
cotton,  silk,  wire,  or  other  fibrous  materials,  in  the  same  plane, 
introduced  as  longitudinal  threads :  and,  in  order  to  give  the  best 
information  in  my  power,  I  will  proceed  to  describe  the  drawing 
hereunto  annexed : 

'*  Fig.  1  is  a  section  of  a  revolving  table  or  head,  and  of  one  plait- 
ing or  braiding  bobbin.  Fig.  2  is  a  side  view  of  a  braiding-machine 
with  eight  revolving  tables  or  heads,  and  seventeen  plaiting  or 
braiding  bobbins.  Fig.  8  is  a  front  view  of  the  machine.  And 
fig.  4  is  a  plan. 

''  In  each  of  these  figures,  the  same  letters  indicate  similar  parts. 
But  I  will  first  describe  fig.  1,  which,  as  before  stated,  shows  one  of 
the  revolving  tables  or  heads  in  section :  and,  as  all  the  heads 
shown  in  figs.  2,  3,  and  4,  are  of  a  similar  construction,  the  descrip- 
tion now  given  will  be  applicable  to  all  the  tables  or  heads  :  *a  a  is  [  *696  ] 
the  revolving  table,  which  is  of  a  like  construction  to  those  of  other 
braiding-machines,  and  has  notches  or  recesses  for  receiving  the 
pipes  or  spindles  of  the  plaiting  or  braiding  bobbins ;  as  is  clearly 
shown  in  the  drawing,  and  as  is  well  understood.  The  table  a 
moves  on  a  hollow  spindle  6,  which  is  fixed  in  the  framing  of  the 
machine  by  screw  and  nut  at  li^.  Through  the  tube  b,  the  strand 
or  thread  of  india-rubber,  or  of  cotton,  or  of  other  fibrous  material, 
which  is  to  form  one  of  the  longitudinal  elastic  or  non-elastic 
threads  of  the  fabric,  passes ;  this,  I  believe,  being  the  most  con- 
venient mode  of  introducing  the  longitudinal  threads  into  the  fabric ; 
the  upper  part  of  the  tube  b  rising  to  such  a  position  amongst  the 
braiding-threads,  that,  in  the  evolution  of  those  threads  from  one 
selvage  to  the  other  of  the  fabric,  they  pass  under  and  over  (and  lie 
at  the  back  and  front  of  the  fabric)  each  of  the  longitudinal  threads 
or  yarns:  hence,  the  braiding  threads  will  tie  the  longitudinal 
threads  into  a  fabric,  the  longitudinal  threads  forming  the  length 
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Magnified  udion  of  a  fabric  with 
€igiu  lomgitudimd  threads^  strands^ 
qryarm. 


Magnified  section  of  a  portion  of  fa* 
^ic  with  three  longiiidxnal  threads^ 
the  varts  offabrie  between  being 
produced  by  revoimng  headi  with" 
out  longituainal  yam,  threads^  or 
strands. 


Two  arcular  or  cylindrical  ttdfes^  one 
withy  and  one  without  internal  fSL" 
ling. 


Two  cylindrical  tubes,  laid  Jlat,  in 
order  to  be  used  as  a  band,  strap^  or 
for  other  purposes. 
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NI0KEL8  of  the  fabric,  and  the  braiding  threads  forming  the  covering  (when 
Ross.  safficiently  closely  worked)  and  the  tie-threads  of  the  fabric,  the 
closeness  of  the  covering  by  the  braiding  threads  depending  on  the 
relative  speed  at  which  the  work  is  taken  up,  in  comparison  with 
the  speed  at  which  the  braiding  bobbins  pass  from  selvage  to  selvage 
of  the  fabric.  And  it  should  be  stated,  that,  although  I  prefer  tliat 
the  longitudinal  threads  (from  separate  bobbins,  or  from  a  beam) 
should  pass  up  through  the  axis  of  the  revolving  tables  or  heads,  it 
is  evident  that  the  longitudinal  threads  may  be  placed  on  the  top 
of  the  axis,  or  otherwise  above  the  table,  taking  care  that  the  longi- 
f udinal  threads  are  so  conducted  up  between  the  braiding  or  plailiiig 
threads,  that  such  plaiting  or  braiding  threads  may  pass  under  aud 
over  the  longitudinal  threads,  and  in  such  manner  as  to  lie  on  the 

[  •697  ]  two  surfaces  of  the  fabric  produced.  The  axes  or  pipes  *of  the 
braiding  or  plaiting  bobbins  are  of  tubes,  as  heretofore,  in  order  to 
allow  of  means  for  stopping  the  machine,  in  the  event  of  any  of  the 
threads  breaking,  and,  at  the  same  time,  keeping  the  thread  at  tie 
proper  tension  at  all  parts  of  the  revolving  tables  or  heads,  as  is 
well  understood. 

''The  machine  receives  motion  in  the  following  manner:  r  is 
an  endless  cord  or  band  (driven  by  a  steam-engine,  or  other 
power),  which  drives  the  pulley  d  on  the  axis  e;  such  axis  e,  bv 
the  cog-wheel  /,  gives  motion  to  the  axis  g,  by  taking  into  the 
cog-wheel  /i,  which  is  affixed  on  the  axis  g.  On  the  upper  p&Ti 
of  the  axis  g  is  a  cog-wheel  i,  which  takes  into  and  drives  one 
of  the  cog-wheels  ;  on  the  tables  or  revolving  heads.  The  cog- 
wheels j  of  the  revolving  heads  gearing  one  into  the  other ; 
hence,  communicating  motion  to  one,  the  whole  are  actuated, 
and  caused  to  revolve  in  opposite  directions;  and,  by  their  revolu- 
tion, they  cause  the  pipes  or  spindles  of  the  braiding  bobbins  to 
pass  from  one  revolving  head  to  the  next,  as  is  well  understood, 
the  lappets  I  I  acting  as  guides  to  cause  the  pipes  or  spindles 
of  the  braiding  bobbins  to  pass  in  the  proper  direction ;  all 
which  is  well  understood  in  the  making  and  working  braiding- 
machines,  m  is  the  roller  for  winding  up  the  work:  it  receive^ 
motion  from  one  of  the  wheels  j,  which  takes  into  and  drives 
the  wheel  n.  On  a  vertical  axis  at  the  back  of  the  machine,  «', 
is  a  wheel  affixed  on  the  same  axis  as  the  wheel  7i;  and  ihe 
wheel  o  takes  into  and  drives  the  wheel  p  on  another  vertical 
axis  at  the  back  of  the  machine,  there  being  a  screw  or  worm 
affixed  on  the  axis  of  the  wheel  p,   which  drives  the  roller  m. 
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by  taking  into  the  wheel  g,  as  is  shown  in  the  drawing.    And  it      Niokbls 
will  be  seen  that  the  roller  m  will  wind  up  the  work  faster  or        Rogg. 
slower,   according  as  the  surface  w\  m^,  wi^,  m*,  or  w^,  is  the 
surface  at  any  time  employed    for  moving  the   fabric :   and   it 
will  be  seen  *that  whichever  of  those  surfaces  is  being  used,  the       [  '698  ] 
speed  of  the  braiding  or  plaiting  bobbins  will  remain  the  same ; 
consequently,  the  fabric  produced  will  have  the  longitudinal  threads 
more  or  less  closely  covered :  and  the  covering  of  the  longitudinal 
threads  may  he  varied,  by  working  with  less  braiding  threads 
than  there  are  ]npes  or  spindles  for  braiding  bobbins,  that  is, 
using  partly  empty  pipes  or   spindles,   by   which   an  open  net 
covering  will  be  shown  on  the  surfaces  of  the  longitudinal  threads, 
or  the  fabrics  produced  thereby. 

"  In  the  event  of  any  of  the  braiding  threads  breaking,  the  rod  ??i, 
the  hollow  pipe  or  tube  which  is  the  axis  of  that  bobbin,  will 
fall,  and,  when  it  comes  to  the  front  of  the  machine,  will  come 
against  the  tail  of  the  catch  r,  and  let  go  the  rod  8  from  the 
roller  t,  which  will  allow  of  the  driving  axis  falling  towards  the 
back  of  the  machine,  and  thus  take  its  cog-wheel  out  of  action, 
all  which  is  well  understood,  and  is  shown  in  the  drawing. 

''  Having  thus  given  a  description  of  the  machinery,  I  will 
proceed  to  give  such  information  as  may  be  desirable  for  varying 
the  nature  of  the  fabrics  produced  in  the  machine.  The  machine 
is  capable  of  including  eight  threads  or  strands  of  india-rubber, 
which  will  be  worked  into  and  covered  by  the  plaiting  of  the 
threads  from  the  braiding  bobbins:  and  it  should  be  understood, 
that  the  threads  or  strands  of  india-rubber  may  be  uncovered, 
or  covered  by  any  of  the  known  means.  The  india-rubber  threads 
or  strands  which  are  to  constitute  the  longitudinal  threads,  are  to  be 
wound  on  to  bobbins  or  beams,  but,  by  preference,  one  bobbin 
to  each  thread :  and  care  should  be  taken  that  the  bobbins  should 
be  equally  weighted,  in  order  that  the  strands  should  all  be  worked 
into  the  fabric  with  an  equal  strain.  One  india-rubber  thread  is  to 
be  passed  up  the  hollow  axis  of  each  of  the  revolving  heads  or 
tables :  *and  such  is  to  be  the  case  when  working  with  longitudinal  [  •69s#  ] 
threads  of  silk,  cotton,  or  other  suitable  fibrous  materials.  The 
plaiting  or  braiding  threads,  together  with  the  india-rubber  threads, 
are  to  be  collected  together,  and  passed  over  the  wire  guide,  and  then 
to  the  roller  77?,  or  other  means  of  winding  up  the  work  as  it  is  made ; 
the  machine  being  capable  of  varying  the  speed  of  drawing  up  the 
work  quicker  or  slower  in  comparison  with  the  speed  of  the  evolutions 
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NicKKLs      of  the  bobbins,  the  closeness  or  openness  of  the  plaiting  may,  as 
Robs.        heretofore,  be  regulated. 

"  In  case  it  be  desirable  to  make  a  fabric  with  less  quantity  of 
india-rubber  threads,  yet  of  the  width  the  eight  revolving  heads 
or  tables  usually  produce,  in  such  case,  only  part  of  the  hollow  axes 
of  the  tables  or  heads  may  be  supplied  with  india-rubber  threads, 
whilst  the  other  hollow  axes  may  remain  empty.  Thus,  any  degree 
of  elasticity  may  be  obtained ;  because  the  threads  from  the  bobbins 
where  there  are  no  india-rubber  threads  to  the  heads  or  tables,  will 
produce  simple  plaiting  or  braiding  fabric.  And,  again,  if  it  he 
desired  to  control  the  elasticity  of  the  fabric  produced  in  the 
machine,  in  such  case,  some  of  the  hollow  axes  may  be  supplied 
with  india-rubber,  and  some  with  threads  of  cotton,  silk,  or  other 
fibrous  materials,  by  which  the  fabric  will  have  the  elasticity  of 
the  india-rubber,  and,  at  the  same  time,  that  elasticity  may  be 
prevented  being  drawn  on  beyond  that  distance  from  which  i( 
will  return  to  its  proper  length.  Thus,  with  the  machine  above 
described,  a  good  fabric  may  be  obtained  by  supplying  the  hollow 
axis  of  the  first  revolving  table  with  threads  of  cotton  or  other  fibre, 
the  second  with  india-rubber  thread,  the  third  with  cotton  or  other 
fibre,  the  fourth  and  fifth  with  india-rubber  thread,  the  sixth  with 
cotton  or  other  fibrous  material,  the  seventh  with  india-rubber 

[  *700  ]  thread,  and  the  eighth  with  cotton  or  other  *fibroua  materials. 
I  give  this  merely  as  an  instance ;  as,  the  numbers  of  each  of  the 
threads  may  be  varied :  but,  whatever  be  the  threads  supplied  to 
the  revolving  heads,  whether  elastic  or  non-elastic,  they  will  all  be 
laid  into  the  fabrics  longitudinally,  and  in  the  same  plane  with  each 
other.  Thus  may  fabrics  of  different  strengths  of  elasticity  be 
obtained,  and  also  of  different  weight,  depending  on  the  weight 
of  the  non-elastic  threads,  in  comparison  with  the  india-rubber 
threads,  which  is  important  for  surgical  bands  and  other  purposes: 
or,  other  fabrics  may  be  made  with  all  non-elastic  threads  or  fibroas 
material  laid  longitudinally  on  the  fabric  produced,  such  threads 
being  wound  on  suitable  bobbins  or  beams,  and  applied  to  the 
machine  as  above  described. 

"When  fabrics  are  plaited  by  this  description  of  machinery, 
having  india-rubber  threads  or  strands  laid  in  longitudinally,  they 
are  to  be  submitted  to  heat,  by  the  application  of  a  hot  iron,  as  is 
well  understood  in  obtaining  elasticity  to  woven  fabrics,  where  they 
are  partly  of  india-rubber  in  a  stretched  state;  for,  the  thread, 
when  being  worked  into  the  fabric  of  a  braiding-machine,  is  in  the 
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same  condition  as  is  used  for  weaving  purposes,  all  which  is  well     Nickels 
understood,  which  will  reduce  the  length  of  the  fabric  produced  in        ^^ 
the  braiding-machine. 

"I  would  here  remark  that  I  have  only  thought  it  necessary 
to  show  one  machine  for  plaiting  flat  fabrics  having  eight  revolving 
lieads  or  tables :  but  it  is  evident  that  machines  may  be  made  with 
as  few  as  four  revolving  heads,  and  many  more  than  eight :  and 
each  revolving  table  or  head  have  a  hollow  axis,  or  other  suitable 
means  for  longitudinal  strands  or  threads,  as  above  explained, 
depending  on  the  nature  of  the  fabric  to  be  produced.  I  do  not, 
therefore,  confine  my  invention  to  any  particular  number  of  revolving 
tables  ♦or  heads  and  their  bobbins,  to  this  or  the  circular  machine  [  'TOi  ] 
hereafter  mentioned,  provided  the  mechanical  parts  and  apparatus 
constituting  the  machine  are  suitably  arranged  or  adapted  for 
producing  fabrics  having  four  or  more  yarns  or  strands  laid 
longitudinally  into  the  plaited  or  braided  fabrics,  as  herein 
described. 

^'The  drawing  shows  also  parts  of  another  braiding-machine, 
which  differs  from  that  above  described ;  inasmuch  as,  in  the 
former  machine,  the  bobbins,  having  passed  from  one  selvage  to 
the  other  selvage,  pass  back  again;  but,  in  the  machine  partly 
shown  at  figures  5,  6,  and  7,  the  apparatus  is  so  arranged  that  the 
bobbins  are  constantly  performing  in  a  circle,  and  consequently  will 
produce  a  hollow  cylinder  of  plaited  fabric;  and,  the  revolving 
tables  or  heads  having  hollow  axes,  or  other  suitable  arrangement, 
may  have  strands  or  threads  elastic  or  non-elastic,  or  a  combination 
of  elastic  and  non-elastic,  laid  longitudinally  into  such  cylindrical 
tubes  of  plaited  fabrics,  and  in  the  same  plane  or  surface;  such 
machine  differing  from  other  braiding  or  plaiting  machines  only 
inasmuch  as  it  is  capable  of  laying  such  longitudinal  threads  into 
the  plaited  fabric  as  it  is  made ;  and,  if  it  be  desired,  such  tube  of 
plaited  fabrics  may  be  worked  over  a  cord,  or  a  quantity  of  threads, 
and  will  then  resemble  a  covering  machine  of  the  ordinary  kind, 
excepting  inasmuch  as  it  has  the  capability  of  introducing  the 
longitudinal  threads  herein  explained. 

"  The  various  parts  in  these  figures  being  marked  with  the  same 
letters  of  reference  as  those  employed  for  the  other  machine,  and  as 
this  machine  does  not  otherwise  differ  from  other  machines  which 
make  circular  tubes  of  plaited  fabric,  the  description  above  given 
will  be  sufficient  for  the  workman.  And  I  would  state,  that, 
according  to  the  number  of  revolving  tables  and  their  bobbins. 
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Nickels      and  their  strength,  and  the  nature  of  the  yarn  or  threads  used, 

Ross.        so  may  be  the  fabrics  produced  in  these  machines :  and  the  circular 

[  *702  ]       machine  will  *be  particularly  applicable   for  making  elastic  and 

other  cords,  ropes,  rigger-bands,  and  such  like  fabrics,  applicable  to 

various  useful  purposes. 

"Having  thus  described  the  nature  of  the  invention,  and  the 
manner  of  performing  the  same,  I  would  have  it  understood  that  I 
make  no  claim  to  any  of  the  parts  of  the  apparatus  constituting  the 
machine  separately,  nor  combined,  so  far  as  the  same  have  heen 
before  known  and  in  use.  And  there  may  be  variations  made 
in  the  machine,  without  departing  from  the  nature  of  the  machine, 
so  long  as  the  general  adaptation  and  arrangement  of  the  parts  be 
as  herein  described." 

Evidence  was  given,  on  the  part  of  the  plaintiff,  to  show  that 
a  machine  constructed  like  this,  with  four  or  more  elastic  or 
non-elastic  longitudinal  threads,  so  introduced  into  the  fabric,  by 
means  of  fixed  hollow  spindles,  as  to  allow  the  plaiting  or  braiding 
threads  to  intertwine  amongst  them  without  diverting  them  from 
their  longitudinal  position, — had  never  been  in  use  before  the  date 
of  the  letters-patent:  but  he  gave  no  evidence  as  to  the  alleged 
invention  having  been  communicated  to  him  by  a  foreigner  residing 
abroad. 

Mr.  Carpmael  was  called,  on  the  part  of  the  plaintiff,  to  explain 
the  nature  of  the  alleged  invention ;  and,  the  specification  having 
been  put  into  his  hands  for  that  purpose,  it  was  objected  for 
the  defendant,  that,  since  the  case  of  Neilson  v.  Harford  (0, 
where  it  was  held  that  the  construction  of  the  specification  is 
for  the  Court  alone,  the  witness  could  only  be  asked  to  explain 
technical  expressions,  or  terms  of  art,  like  the  word  "mods"  in 
the  will  of  Nollekins,  the  sculptor, — being,  in  truth,  a  mere  trans- 
lator ;  and  that  it  was  not  competent  to  the  plaintiff  to  examine  him 
as  to  what  was  claimed  by  the  specification  to  be  new,  and  what  was 
admitted  to  be  old.  The  objection,  however,  was  overruled. 
[  703  ]  Several  witnesses,  machine-makers  and  others,  who  were  called 

on  the  part  of  the  defendant,  deposed  to  their  having,  for  many 
years  prior  to  the  date  of  the  plaintiff's  patent,  made  or  used 
braiding-machines  with  from  two  to  twelve  hollow  revolving  spindles 
for  the  purpose  of  introducing  longitudinal  strands  or  threads  into 
the  fabric:  and  it  was  insisted,  that  the  specification  was  ambigaoos 
and  obscure,  and  did  not  sufficiently  distinguish  between  what  was 
1(1)  8  M.  &  W.  806  ;  1  Webster's  Patent  Cases,  331,  370. 
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claimed  as  new  and  what  was  admitted  to  be  old ;  and  that  the     Kiokels 
defendant  was  entitled  to  a  verdict  on  the  first  and  third  issues,        ross. 
the  plaintiff  having  given  no  evidence  to  show  that  the  Crown  had 
power  to  grant  the  letters-patent,  or  that  he  had,  as  alleged  in 
the  petition  referred  to  in   the   third   plea,   had    the  invention 
communicated  to  him  from  a  foreigner  residing  abroad. 

four  questions  were  presented  by  the  Lord  Chief  Justice  for  the 
consideration  of  the  jury,  first,  whether  the  hoUowness  of  the 
spindle  was  new;  secondly,  whether  the  having  the  hollow  spindle 
fixed  or  stationary  was  new;  thirdly,  whether  the  raising  the  hollow 
spindle  to  a  particular  point  of  elevation  above  the  bobbins,  was 
new ;  fourthly,  whether  a  combination  of  all  these  was  new. 

The  jury  found  that  the  use  of  the  hollow  spindle  was  not  new, 
but  that  the  using  it  fixed  or  stationary,  was  new. 

The  learned  Judge  inclined  to  think  that  the  plea  of  non 
concessit  imposed  upon  the  plaintiff  the  necessity  of  giving 
afiSrmative  evidence  to  show  that  the  Crown  had  power  to  grant 
the  patent;  and  that  the  plaintiff  was  also  bound  to  give  some 
evidence  to  show  that  the  statement  in  his  petition  to  the  Crown, 
that  the  alleged  invention  had  been  communicated  to  him  by  a 
foreigner  residing  ablroad,  was  true :  and  he  accordingly  directed 
a  verdict  to  be  entered  for  the  defendant  on  the  first  and  '^third  [  *704  ] 
issues,  and  for  the  plaintiff  on  all  the  rest ;  reserving  leave  to  the 
latter  to  move  to  enter  the  verdict  for  him  on  the  first  and  third 
issues,  if  the  Court  should  be  of  opinion  that  his  ruling  thereon  was 
erroneous, — and  to  the  former  leave  to  move  to  enter  a  verdict  for 
him  on  the  fifth,  eighth,  and  ninth  issues,  if  the  Court  should  be  of 
opinion  that  the  specification  claimed  as  new  the  hollow  spindle, 
whether  fixed  or  revolving,  or  that  the  specification  did  not  suffi- 
ciently distinguish  between  what  was  claimed  as  new  and  what  was 
disclaimed  as  old. 

The  Attoniey-Oeneralf  accordingly,  in  Easter  Term,  1847,  on  . 
behalf  of  the  plaintiff,  obtained  a  rule  nisi  to  enter  a  verdict  for 
him  on  the  first  and  third  issues.  He  submitted  that  non 
concessit  does  not  put  in  issue  the  representations  upon  which 
the  Crown  is  induced  to  grant  the  letters-patent,  but  merely  puts 
the  grantee  to  prove  the  fact  of  the  grant  having  been  made,  and 
not  its  legal  effect,  citing  Bedells  v.  Massey  (i),  and  the  authorities 
there  referred  to;  and,  as  to  the  third  issue,  that,  the  plaintiff 

(1)  7  Man.  &  G.  630;  8  Soott,  N.  B.  337. 
B.B. — VOL.  LXXIX.  46 
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take  averment  which  stands  with  the  record,  and  which  doth  not      Nickbls 

*  impugn  any  thing  apparent  within  the  record,  the  law  doth  well        ross. 

admit  and  allow :  as,  against  a  tine  upon  release,  to  say  that  the      [  *706  ] 

conusee  had  nothing  at  the  time  of  the  fine  levied,  as  it  is  held  in 

16  Hen.  VII.  6  b(i).     So  against  the  King's  letters-patent  under 

the  Great  Seal  showed  in  Court,  none  can  deny  them ;  but  non 

concessit  per  prced.  Utevds  patentes,  is  a  good  plea,  for,  although 

there  be  such  letters-patent,  yet  perhaps  nothing  pass  by  them,  and 

so,  per  consequensy  non  concessit.   And,  although  inrolment,  or  other 

matter  of  record,  shall  not  be  tried  per  pais,  yet  the  time  when  the 

inrolment  was  made,  shall  be  tried  per  pais;  for,  the 'inrolment 

itself  shall  never  be  drawn  in  question  (for,  that  is  agreed  by  both 

parties),  but  only  the  time  of  it,  as,  in  the  other  case,  where  one 

pleads  a  grant  of  the  King  by  his  letters-patent  under  the  Great 

Seal,  and  the  other  pleads  non  concessit  by  the  same  letters-patent, 

in  that  case  the  letters-patent  are  confessed,  but  the  effect  and 

operation  of  them  is  denied ;  and  therefore  the  trial  shall  not  be 

where  the  letters-patent  bear  date,  but  where  the  lands  lie ;  as  it 

was  adjudged."     Again,  in  Eden's  case  (2),  *'in  the  King's  Bench, 

in  trespass  quare  clausuni  /regit  apud  Martham,  in  coin  Norf.,  by 

Thomas  Eden  and  William  Franklyn,  against  Edward  ^rown,  the 

defendant  pleaded  that  the  Queen  was  seised  in  fee,  in  right  of  her 

Crown,  and,  by  her  letters-patent  under  the  Great  Seal,  bearing  date 

at  Weldhall,  in  com'  Essex,  &c.,  concessit  tenement'  prced'  in  qtdbtis, 

&c.,  cuidam  A.  B.  &c.     The  plaintiff  took  issue,  quod  non  concessit 

tenement'  prced'  per  prcedictas  literas  patentes.     And  this  issue  was 

tried  in  the  county  of  Norfolk,  where  the  land  lay,  and  not  where 

the  letters-patent  bore  date,  and  the  jury  found  for  the  plaintiff; 

and  it  was  moved  in  arrest  of  judgment,  that  it  ought  to  have  been 

tried  where   the  *  letters-patent   bore   date ;   et  non  allocatur  per      [  •TO?  ] 

curiam  ;  for,  the  letters-patent  being  matter  of  record,  and  showed 

to  the  Court  under  the  Great  Seal,  cannot  be  denied^  nor  can  the 

party  plead  nut  tiel  record  against  them,  being  showed  under  the 

Great  Seal ;  and  therefore  the  effect  of  the  issue  of  non  concessit,  is, 

that  the  Queen  had  nothing  in  the  land,  or  that  the  tenements  did 

not  pass  by  the  letters-patent,  in  which  cases  it  shall  be  tried  where 

the  land  lies:  and  so  it  was  adjudged."      The  doctrine  laid  down       >^ 

in  these  cases  is  confirmed  by  BaddeUy  v.  LeppingweU{}i),  where 

WuiUOT,  J.,  delivering  the  judgment  of  the  Court,  says :    *'  Non 

(1)  P.  16  Hen.  VII.  fo.  6  b,  pi.  2.  (3)  3  Burr.  1544. 

(2)  6  Co.  fiep.  15  b. 

45— a 


708  1849.    C.  P.    8  C.  B.  707—708.  [ile. 

KicKBLs  concessit  puts  the  operation  of  the  grant  in  question.  If  a  man  pleads 
Boss.  ^  grant  from  the  Grown  under  the  Great  Seal ;  and  the  other  pleads 
non  concessit ;  in  this  case,  the  letters-patent  are  confessed ;  bat  the 
effect  and  operation  of  them  is  denied :  the  effect  of  that  issue  of 
non  concessit,  is,  that  the  Grown  had  nothing  in  the  land,  or  that 
the  tenements  did  not  pass  by  the  letters-patent.  So  is  Hyndft 
case,  in  4  Co.  71  b,  and  Eden's  ease,  in  6  Co.  15  b,  expressly." 
That  case  is  precisely  in  point. 

(MAUiiE,  J. :  Suppose  the  Grown,  being  seised  of  land,  granted  it 
in  apt  terms,  but  upon  a  false  suggestion, — could  you  give  evidence 
of  that  false  suggestion  under  ntm  concessit  ?) 

The  cases  above  cited  show  that  that  may  be  done. 

(Maulb,  J. :  Eden's  case  and  Baddeley  v.  Leppingtcell  certainly 
do  not,  either  of  them,  establish  that  point  In  the  case  of  Alton 
Woods  (1),  there  is  much  discussion  as  to  the  effect  of  false  recitals 
in  the  King's  grant.) 

Non  concessit  puts  in  issue  all  that  the  plaintiff  was  before  the  new 
rules  of  pleading  bound  to  prove  under  the  general  issue :  and  its 
effect  is  not  narrowed  by  the  allegation  in  the  declaration  that  the 
[  *708  ]  ^plaintiff  was  the  true  and  first  inventor.  It  is  not  essential,  though 
usual,  so  to  aver. 

The  third  plea  sets  out  the  specification  and  the  petition  upon 
which  the  patent  was  founded.  The  petition  itself  was  in  evidence. 
It  purported  to  ground  the  plaintiff's  claim  to  the  exclusive  privilege 
he  sought,  upon  the  fact  of  his  having  obtained  the  information 
from  a  foreigner  residing  abroad.  The  plea,  it  is  true,  does  not 
allege  that  the  plaintiff  acted  wilfully  and  corruptly.  The  question 
is,  upon  which  party  rests  the  burthen  of  proof.  The  rule  of  law 
referred  to  by  Lord  Ellemborough  in  Williams  v.  The  East  India 
Company  (2),  that,  "  where  any  act  is  required  to  be  done  on  the 
one  part,  so  that  the  party  neglecting  it  would  be  guilty  of  a  criminal 
neglect  of  duty  in  not  having  done  it,  the  law  presumes  the  affirma- 
tive, and  throws  the  burthen  of  proving  the  contrary,  that  is,  in 
such  case,  of  proving  a  negative,  on  the  other  side/' — has  no  appli- 
cation here.  Prima  fade^  all  monopolies  are  void.  The  statute 
21  Jac.  I.  c.  8,  s.  1,  is  merely  declaratory  of  the  common  law ;  but 
the  6th  section  declares  and  enacts  ''  that  any  declaration  before 

(1)  1  Co.  Kep.  40  b.  (2)  6  E.  E.  689  (3  Kut,  199). 
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mentioned,  shall  not  extend  to  any  letters-patent,  and  grants  of  Niokbls 
privilege,  for  the  term  of  fourteen  years,  or  under,  hereafter  to  be  ^^ 
made,  of  the  sole  working  or  making  of  any  manner  of  new  manu- 
factures within  this  realm,  to  the  true  and  first  inventor  and 
inventors  of  such  manufactures,  which  others,  at  the  time  of 
making  such  letters-patent  and  grants  shall  not  use,  so  as  also 
they  be  not  contrary  to  the  law,  nor  mischievous  to  the  State, 
by  raising  prices  of  commodities  at  home,  or  hurt  of  trade,  or 
generally  inconvenient."  It  is  for  a  party  who  seeks  to  establish 
a  monopoly,  to  bring  his  case  within  the  exception,  and  not  for 
the  party  opposing  it  to  show  the  contrary.  *Prom  the  time  [  *709  ] 
of  Lord  Hardwickb,  downwards,  the  usual  course,  in  the  case 
of  an  infringement  of  a  patent  right,  where  an  application  has 
been  made  to  a  court  of  equity  for  an  injunction,  has  been, 
to  refuse  the  injunction,  unless  the  right  has  been  established 
in  a  court  of  law :  Blanchard  v.  HiU  (i) ;  Bacon  v.  Spottiswoode  (2) ; 
Carttei'ight  v.  Amatt  (3) ;  Harmer  v.  Plane  (4).  The  principle  laid 
down  in  these  cases,  is,  that  a  patent  is  a  bargain  between  the 
public  on  the  one  side  and  the  patentee  on  the  other ;  and  that 
care  must  be  taken  that  the  public  gets  the  consideration  for  the 
grant,  and  that  the  patentee  is  a  person  from  whom  the  considera- 
tion moves.  The  statute  requires  that  the  patentee  shall  be  the 
true  and  first  inventor.  What  do  these  words  mean  ?  Prior  to 
the  statute  21  Jac.  I.  c.  8,  an  importer  was  held  to  be  an  inventor  : 
The  case  of  Monopolies  (Darcy  v.  Allifi)  (5).  In  the  case  of  The 
Clothworkers  of  Ipswich  (6),  it  was  resolved  by  the  Court,  that,  *'  if 
a  man  hath  brought  in  a  new  invention  and  a  new  trade  within 
the  kingdom,  in  peril  of  his  life,  and  consumption  of  his  estate  or 
stock,  &c.,  or,  if  a  man  hath  made  a  new  discovery  of  any  thing; 
in  such  cases,  the  King,  of  his  grace  and  favour,  in  recompense  of 
his  costs  and  travail,  may  grant  by  charter  unto  him,  that  he  only 
shall  use  such  a  trade  or  trafique  for  a  certain  time,  because  at  first 
the  people  of  the  kingdom  are  ignorant,  and  have  not  the  know- 
ledge or  skill  to  use  it."  So,  in  Sheppard's  Abridgment  (7),  it  is 
said  that  '*  it  is  generally  held  by  the  Judges  that  the  King  may, 
for  a  *reasonable  time,  grant  a  monopoly  patent  of  that  which  any  [  '710  ] 
man,  at  his  own  charge,  wit,  and  invention,  shall  bring  in  as  a  new 

(1)  2  Atk.  484.  Webster's  Patent  Cases,  1,5. 

(2)  49  R  B.  390  (1  Beav.  382).  (6)  Godbolt,  351,  p.  252. 

(3)  2  Bos.  &  P.  43.  (7)  Part  DI.,  p.  61,  Prerogative  of 

(4)  14  Ves.  130,  136.  the    King,    pi.    2;    citing    Hughes's 

(5)  11   Co.  Bep.  84  ;  Noy,  178;  1      Abridgment,  254  ;  Oodb.  253. 
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Nickels  trade  or  device  into  the  realm ;  or  any  new  engine,  tending  to  the 
Robs.  furtherance  of  it,  for  the  good  of  the  realm."  Edgeherry  v. 
Stephens  (i)  and  other  cases  (2)  have  decided  that  an  invention  the 
knowledge  of  which  is  imported  from  abroad,  may  be  the  sabject  of 
a  patent :  but  that  is  the  only  exception  which  has  ever  been  made 
out  of  the  words  of  the  statute  ;  it  has  never  been  held  that  a  com- 
munication received  from  a  person  residing  abroad,  such  person 
not  being  a  foreigner,  will  sustain  a  patent.  In  Tennanfs  case  (8), 
a  patent  founded  upon  a  communication  made  to  the  patentee  by  a 
Scotchman  residing  in  Glasgow,  was  held  void. 

(CoLTMAN,  J. :  Do  you  contend  that  a  communication  made  to 
the  party  by  an  Englishman  residing  abroad,  would  not  be  sufficient 
to  entitle  him  to  the  patent?) 

There  is  no  case  in  which  that  has  been  decided.  But  the  state- 
ment invariably  is,  that  the  information  was  received  from  a 
foreigner  residing  abroad. 

(Wilde,  Ch.  J. :  The  circumstance  of  the  party's  importing  a 
new  manufacture,  and  giving  the  public  of  this  country  the  benefit 
of  it,  is  the  basis  of  the  grant  of  a  temporary  monopoly  to  bim. 
I  am  not  aware  that  it  has  ever  been  considered  necessary  that  the 
informant  should  be  a  foreigner.) 

If  the  patentee  has  obtained  the  grant  from  the  Grown  by  means  of 
a  representation  which  is  untrue,  the  patent  is  void.  In  Morgan  t. 
Seaivard  (4),  Farke,  B.,  says :  '*  That  a  false  suggestion  of  the 
grantee  avoids  an  ordinary  grant  of  lands  or  tenements  from  the 
Crown,  is  a  maxim  of  the  common  law  :  and  such  a  grant  is  void, 
[  •711  ]  not  against  the  *Crown  merely,  but  in  a  suit  against  a  third  person : 
Travell  v.  Carteret  (5) ;  Alcock  v.  Cooke  (6).  It  is  on  the  same 
principle  that  a  patent  for  two  or  more  inventions,  when  one  is  not 
new,  is  void  altogether,  as  was  held  in  Hill  v.  Thompson  (7)  and 
Brtinton  v.  Hawkes  (8) :  for,  although  the  statute  invalidates  a 
patent  for  want  of  novelty,  and,  consequently,  by  force  of  the 
statute,  the  patent  would  be  void,  so  far  as  related  to  that  which 

(1)  2  Salk.  447  ;  1  Webster's  Patent  561  ;  1  Webster's  Patent  Cases,  187). 
Cases,  35.  (5)  3  Lev.  134. 

(2)  See  Lomhe's  Patent,  1  Webster's  (6)  30  IL  E.  625  (5  Bing.  340;  2 
Patent  Cases,  38.  Moo.  &  P.  625), 

(3)  Davies's  Patent  Cases,  429;  1  (7)  20  E.  R  488  (8  Taunt  875;  2 
Webster,  125.  J.  B.  Mo«)re,  424). 

(4)  46  R.  B.  700  (2  M.  &  W.  544,  (8)  23  B.  B.  382  (4  B.  A  Aid.  541). 
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was  old,  yet  the  principle  on  which  the  patent  has  been  held  to  be  nickels 
void  altogether,  is,  that  the  consideration  for  the  grant  is  the  novelty  ^^^ 
of  all,  and,  the  consideration  failing,  or,  in  other  words,  the  Crown 
being  deceived  in  its  grant,  the  patent  is  void,  and  no  action  main- 
tainable upon  it."  The  patentee  mast  be  either  the  inventor, 
properly  so  called,  or  the  importer  of  the  invention.  In  this  case, 
the  plaintiff  in  his  petition  alleges  himself  to  be  an  importer.  That 
surely  must  be  a  material  suggestion.  The  fact  of  his  making  the 
application  in  that  form,  shows  that  he  was  not  the  true  and  first 
inventor  in  any  other  way.  The  statement  in  the  petition  is  in  the 
nature  of  a  warranty,  the  truth  of  which  must  be  proved  by  the 
party  making  it,  and  any  fraud  or  concealment  in  which  avoids 
the  transaction  :  Geach  v.  Ingall  (l) ;  Ashby  v.  Bates  (2).  The  rules 
of  evidence  are  rules  which  bend  to  the  necessity  of  the  case.  It 
is  impossible  for  the  defendant  to  prove  that  the  plaintiff  did  not 
receive  the  information  from  a  foreigner  residing  abroad. 

(Wilde,  Ch.  J. :  Suppose  you  had  pleaded  that  the  plaintiff  was 
not  the  true  and  first  inventor, — must  you  not  have  proved  the 
negative?  Would  your  plea  have  imposed  upon  the  plaintiff  the 
necessity  of  proving  the  affirmative?  Is  there  any  case  where  a 
patentee  ♦has  proved  himself  to  be  the  true  and  first  inventor,  by  [  •7i2  ] 
showing  that  he  obtained  his  knowledge  of  the  invention  by 
communication  from  a  foreigner  residing  abroad  ?) 

There  is  not.  The  grant  can  have  no  operation  against  us,  except 
in  so  far  as  the  grantee  is  able  to  substantiate  his  title.  It  is 
suggested  in  Bondman  v.  Taylor  i:^)^  by  analogy  to  the  case  of  land- 
lord and  tenant,  that  a  licensee  cannot  dispute  the  title  of  the 
patentee  :  but,  in  Hayne  v.  Maltby  (4),  where  A.,  asserting  that  he 
had  a  right  to  a  patent  machine,  covenanted  with  B.  that  he  should 
use  it  in  a  particular  manner,  in  consideration  of  which  B.  cove- 
nanted that  he  would  not  use  any  other ;  in  an  action  by  A.  on  the 
covenant,  it  was  held  that  B.  was  not  estopped  by  his  covenant 
from  pleading  in  bar  to  the  action,  that  the  invention  was  not  new, 
or  that  the  patentee  was  not  the  inventor,  but  that  he  might  thus 
show  that  the  patent  was  void. 

(Maule,  J. :  That  case  is  rather  hard 'of  digestion.) 

(1)  U  M.  &  W.  95.  4  Nev.  &  M.  264). 

r2)  15  M.  &  W.  589.  (4)  3  T.  R.  438. 

(3)  41  B.  B.  437  (2  Ad.  &  El.  278; 


712  1849.    C.  P.    8  C.  B.  712—718.  [ilb. 


NioKXLs  It  has  never  yet  been  rejected ;  and  it  is  sustained  by  Chanter  v. 
Bobs.  Leese  (i).  The  decision  of  this  Court  in  Beard  v.  Egerton{2)  does 
not  militate  against  the  doctrine  here  contended  for  :  the  plea  there 
was  held  bad  because  it  negatived  only  one  of  the  modes  in  which 
the  plaintiff  might  have  been  the  true  and  first  inventor.  Here, 
however,  it  is  submitted  that  the  plea  is  a  material  one,  and  that  it 
lay  upon  the  plaintiff  to  prove  the  truth  of  the  representation  made 
in  his  petition,  that  representation  being  the  very  gist  of  his  title. 

(CoLTMAN,  J. :  It  is  not  every  false  recital  in  a  patent  that  will 
render  it  void.) 

Certainly  not. 

(CoLTMAN,  J. :  The  question  is,  whether  you  show  enough,  upon 
the  face  of  your  plea,  to  make  it  available  as  an  answer.    The 
[  *7i3  ]      foundation  of  the  grant  is  not  the  communication  *from  abroad, 
but  the  first  publication  of  the  invention  here.) 

There  is  a  direct  averment  here  that  this  statement  in  the  plaintiff's 
petition  was  the  consideration  for  the  grant ;  and  its  truth  is  put 
in  issue.  It  is  the  constant  course,  at  Nisi  Prius,  to  call  upon  the 
patentee  in  the  first  instance  to  support  his  title.  In  Dickson  v. 
Evans  (3),  Ashhurst,  J.,  says:  ''It  is  a  general  rule  of  evidence, 
that,  in  every  case,  the  onus  probandi  lies  on  the  person  who  wishes 
to  support  his  case  by  a  particular  fact,  and  of  which  he  is  supposed 
to  be  cognisant."  So,  here,  it  is  submitted  that  it  is  for  the  plain- 
tiff to  bring  himself  within  the  exception  in  the  6th  section  of  the 
statute  21  Jac.  I.  c.  8. 

The  Attomey-Oeneral,  MeUor,  and  CorrU^  in  support  of  the 
rule: 

Since  the  cases  of  Nickels  v.  The  London  Caoutchouc  Company  (4), 
Bedells  v.  Massey  (6),  and  Bunnett  v.  Smith  (6),  it  cannot  be  doubted 
that  non  concessit  is  a  good  plea ;  although  what  is  put  in  issue  by 
it,  may  be  matter  of  some  doubt. 

(Cbbsswell,  J. :  It  seems  to  be  universally  assumed  that  it  pats 
in  issue  all  the  surrounding  circumstances  of  the  grant. 

(1)  61  E.  R.  584  (4  M.  &  W .•  295) ;  (4)  1  Webster's  Patent  Cases,  656. 
S,  C.  in  error,  51  E.  R.  598  (5  M.  &.          (5)  7  Man.  &  G.  630 ;  8  Soott,  N.  R 
W.  698).  337. 

(2)  71  R.  R.  291  (3  C.  B.  97).  (6)  13  M.  &  W.  552. 

(3)  3R,R.  119(6T.  R.  57). 
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Maulb,  J. :  The  provision  requiring  notice  of  objections  (i)  gives     nickels 
force  to  that  argument ;  for,  unless  non  concessit  does  put  all  in        ^^^ 
issue,  the  Legislature  did  something  which  was  very  idle  and 
superfluous, — which  is  hardly  to  be  presumed. 

Cresswbll,  J.:  That  statute  was  not  passed  until  after  the 
promulgation  of  the  new  rules  of  Hilary  Term,  4  Will.  IV.,  though 
the  bill  was  introduced  in  the  session  before.) 

The  new  rules  in  case  are  the  same  as  in  assumpsit :  and  the  8rd 

rule  in  assumpsit  ^provides,  that  '*  all  matters  in  confession  and      [  *7i4  ] 

avoidance,  including  not  only  those  by  way  of  discharge,  but  those 

which  show  the  transaction  to  be  either  void  or  voidable  in  point  of 

law,  on  the  ground  of  fraud,  or  otherwise,  shall  be  specially  pleaded." 

Here,  the  suggestion  is,  that  there  was  fraud  or  misrepresentation 

in  the  application  to  the  Crown :  that  should  have  been  pleaded 

specially. 

(GoLTMAN,  J. :  The  plea  with  which  you  are  now  dealing  is  not  a 
plea  in  confession  and  avoidance,  but  a  traverse.) 

The  defendant  is,  in  effect,  seeking,  under  a  traverse,  to  avail 
himself  of  matter  in  confession  and  avoidance. 

(Crbsswbll,  J. :  You  say,  that,  before  the  new  rules,  the  evidence 
in  question  would  have  been  admissible  under  non  concessit :  but 
tbat  the  effect  of  the  rules,  is,  to  exclude  it  ?) 

Precisely  so. 

(Maulb,  J. :  It  seems  to  me  to  be  against  the  spirit  of  the  new 
rules,  tbat  the  fact  of  the  Queen  having  been  deceived  in  jier  grant, 
should  be  given  in  evidence  under  non  concessit :  but  it  may  be 
(and  I  incline  to  think  it  is  so)  that  the  spirit  is  not  embodied  in 
the  language  of  any  of  the  new  rules.) 

Assuming  that  to  be  so,  is  the  plaintiff  bound  to  prove  the  truth  of 
his  representation?  That  would  be  contrary  to  every  principle 
upon  which  the  law  of  evidence  is  founded. 

Upon  the  third  issue,  the  case  of  Beard  v.  Egerton  (2)  has  an 

important  bearing.    The  first  introducer  of  a  new  manufacture  into 

the  kingdom,  is  an  inventor  within  the  statute  of  James.     So  far 

as  regards  the  consideration  upon  which  the  Queen's  grant  is 

(1)  5  &  6  Will.  IV.  0.  83,  8.  0.  (2)  71  B.  B.  291  (3  C.  B.  97). 
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Nickels  founded,  it  is  perfectly  immaterial  whether  the  patentee  is  an 
Ko88.  actaal  or  only  a  special  inventor.  The  statute  points  to  no  such 
distinction.  The  real  consideration  for  the  grant  of  the  patent,  is, 
the  benefit  to  the  public  ;  and,  no  doubt,  if  the  Crown  were  deceived 
[•71 5  ]  in  that  respect,  the  grant  *  would  be  void :  Sir  Robert  Johnson'i 
case  (i).  In  Hindmarch  on  Patents  (2),  it  is  said,  that, ''if  the 
patentee  was  not  an  actual  inventor,  but  merely  an  importer  of  the 
invention  from  abroad,  the  plaintiff  would,  under  an  issue  upon  a 
plea  alleging  that  the  patentee  was  not  the  true  and  first  inyentor, 
make  a  piimd  facie  case,  in  precisely  the  same  way  as  has  already 
been  mentioned,  viz.  by  putting  the  patent  and  specification  in 
evidence,  and  proving  the  novelty  of  the  invention  at  the  date  of 
the  patent.  Under  this  issue,  the  defendant  may  show  that  the 
patentee  was  not  the  true  or  actual  inventor,  and  also  that  be 
was  not  the  first  inventor,  which  means,  the  first  person  to  give 
the  public  the  benefit  of  the  invention."  A  party  who  seeks  to 
avoid  a  grant  of  the  Crown,  on  the  ground  of  fraud,  must  prove 
the  fraud.  It  is  an  universal  principle  of  justice,  that  all  things 
are  presumed  to  be  rightly  done,  until  the  contrary  is  shown. 

The  Attorney-General,  Mellor,  and  Corrie,  now  showed  cause 
against  the  defendant's  rule  : 
The  only  question  upon  the  fifth  issue,  is,  whether  there  was 
evidence  to  show  that  the  invention  for  which  the  patent  was 
granted,  was  new :  and,  as  to  that,  there  clearly  is  no  ground  for 
finding  fault  with  the  conclusion  to  which  the  jury  came.  All 
that  was  proved  by  the  defendant's  witnesses,  amounted  to  some 
abortive  experiments,  which  clearly  do  not  affect  a  subsequently 
granted  patent :  Cornish  v.  Keene  (a). 

Then,  as  to  the  eighth  and  ninth  issues,  reading  the  specifica- 
tion with  a  spirit  of  fairness,  it  clearly  describes  the  invention  with 
accuracy.  The  subject  of  the  construction  of  specifications  was 
[  'Tie  ]  much  discussed  in  Russell  *v.  Cowley  (4),  where  Pabks,  B,,  says, 
that,  **  in  the  construction  of  a  patent,  the  Court  is  bound  to  read 
the  specification  so  as  to  support  it,  if  it  can  fairly  be  done."  The 
same  doctrine  is  laid  down  by  Lord  Ellenborouoh  in  Hannar  v. 
Playne  {f>).      And  in  M' Alpine  v.  Mangnall  {6)  Pabkb,  B.,  says: 

(1)  17  Vin.  Abr.  151,  title  Preroga-      588). 

tive  of  the  King  (M.  c),  pi.  1.  W)  40  E.  R.  758  (1  Cr.  M.  &R.  864). 

(2)  P.  443.  (5)  11  East,  101. 

(3)  43  B.  E.  747  (3  Bing.  N.  C.  570,  (6)  3  C.  B,  496,  518, 


VOL.  LXXTX.]         1849.     C.  p.     8  C.  B.  716— 719.  715 

"  The  beginning  and  the  end  of  the  specification,  it  is  true,  rather  Nickbls 
bear  the  aspect  of  claiming  the  machinery  for  the  whole  process.  ^^ 
Bat,  taking  the  specification  altogether,  and  giving  its  words  a  fair 
and  reasonable  interpretation,  it  seems  to  be  obvious  that  the 
patentees  only  claim  as  their  invention  those  improvements  on  the 
old  machine  that  give  the  vibrating  motion  to  the  fabric  while  in 
the  course  of  drying." 

(Wilde,  Ch.  J.,  referred  to  EUiott  v.  Ttumei-  (i),  where  it  was 
held  that  the  words  of  a  specification  are  to  be  construed  according 
to  their  ordinary  and  proper  meaning,  unless  it  be  shown  by  some- 
thing in  the  context  (which  may  be  explained  by  evidence),  that  a 
different  construction  ought  to  be  adopted.) 

Hindm/irch,  in  support  of  his  rule : 

The  inrolment  of  a  specification  is  required  as  a  condition  of  the 
grant:  Muntz  v,  Foster  (2).  Has  the  patentee  in  this  case  fairly 
and  properly  complied  with  that  condition  ?  He  is  particularly  to 
ascertain  and  describe,  first,  the  nature  of  the  invention,  secondly,  the 
manner  in  which  it  is  to  be  carried  into  efi'ect :  and  this  information 
must  be  conveyed  in  terms  su£Sciently  clear  and  precise  to  inform  a 
workman  of  ordinary  skill  to  what  it  does  and  to  what  it  does  not 
extend.  It  is  expedient  to  express  the  growing  tendency  to  laxity 
of  description  *in  these  instruments.  *'  The  patentee,"  says  Lord  [  '717  ] 
Ellbnborough,  in  Macfarlane  v.  Price  (B),  "in  his  specification, 
ought  to  inform  the  person  who  consults  it,  what  is  new,  and  what 
is  old."  *  *  So,  here,  unless  extraneous  circumstances  are  called 
in  aid  to  construe  this  specification,  it  is  absolutely  beyond  the 
power  of  any  human  being  to  understand  it.  In  the  construction 
of  a  specification,  the  rights  of  the  public  are  to  be  regarded. 
Minter  v.  Mower  (4)  is  on  all  fours  with  the  present  case.  [He 
cited  Kay  v.  Marshall  {&)  and  Hill  v.  Thompson  (6).]  Here,  the  [7i9] 
specification  is  clearly  bad,  for  not  distinguishing  between  what  is 
old,  and  what  is  new. 

The  verdict  upon  these  issues  was  clearly  against  the  evidence ; 
indeed,  it  may  be  called  perverse,  for  the  evidence  was  all  one  way. 

(1)  69  R.  R.  501  (2  C.  B.  446).  1  Nev.  &  P.  595). 

(2;  6  Man.  &  G.  734  ;  7  Scott,  N.  R.  (5)  50  R.   R.   759  (5  Ring.  N.  C. 

471 ;  1  Dowl.  &  L.  737.  492), 

(3)  18  R  R.  760  (1  Stark.  N.  P.  C.  (6)  17  R.  R.  156  (3  Mer.  629;  1 
199 ;  1  Webster's  Patent  Cases,  74).  Webster's  Patent  Oases,  229). 

(4)  45  R.  R.  605  (6  Ad.  &  El.  735 ; 
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Nickels      In  Carpenter  v.  Smith  (i),  a  single  instance  of  prior  user  was  held  to 
Boss.        ^  sufficient  to  destroy  the  patent. 

(Maulb,  J. :  To  sustain  the  verdict,  I  suppose  ?) 

It  was  so.  In  The  Homehill  Coal  and  Iron  Company  v.  NeiUon  (2), 
which  was  an  appeal  from  a  judgment  of  the  Court  of  Session  in 
Scotland,  disallowing  a  bill  of  exceptions,  Lord  Ltndhubst,  L.  C, 
[  '720  ]  says  :  "  I  understand  the  position  of  the  *leamed  Judge  to  be  this, 
that,  if  the  machine  had  been  made,  and  had  been  put  in  trial, 
unless  those  trials  had  gone  on,  and  the  machines  had  been  used  up 
to  the  time  of  the  granting  of  the  letters-patent,  it  would  not  be 
evidence  of  prior  use,  so  as  to  invalidate  the  letters-patent.  Now, 
I  am  obliged  to  say,  with  all  deference  to  the  learned  Judge,  and 
with  all  respect  to  the  learned  Judges  of  the  Court  of  Session,  that 
I  think  in  that  respect  they  are  mistaken  ;  and  that,  if  it  is  proved 
distinctly  that  a  machine  of  the  same  kind  was  in  existence,  and 
was  in  public  use,  that  is,  if  use  or  if  trials  had  been  made  of  it  in 
the  eye  and  in  the  presence  of  the  public,  it  is  not  necessary  that  it 
should  come  down  to  the  time  when  the  patent  was  granted.  If  it 
was  discontinued,  still  that  is  sufficient  evidence  in  support  of  the 
prior  use,  so  as  to  invalidate  the  letters-patent."  The  only  novelty 
here  was  the  raising  the  hollow  spindle,  and  the  fixing  it  with  a 
screw  and  nut,  the  hollow  spindle  itself  being  old,  but  not  appearing 
to  have  been  fixed  before. 

Cur.  adv,  rult. 

WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  for  the  infringement  of  a  patent.  The 
declaration  alleged  that  the  plaintiff  was  the  inventor  of  certain 
improvements  in  machinery  for  covering  fibres,  applicable  in  the 
manufacture  of  braid  and  other  fabrics ;  that  her  Majesty  had 
granted  him  a  patent  for  his  invention ;  and  that  the  defendant 
infringed  it. 

The    defendant  pleaded    several    pleas :    first,   non    concessit ; 

secondly,   a  plea  that   need    not  be  considered;     thirdly,   after 

setting  out   the  specification,  which  recited  that  the  Queen  had 

granted  to  the  plaintifif  a  patent  for  improvements  in  machinery 

[  *72i  ]       for  covering  ^fibres,  applicable  to  the  manufacture  of  braid  and 

(1)  60  R.  E.  736  (1  Webster's  Patent  (2)  57  R  E.  162  (1  Webstw's  Patent 

Cases,  630,  540 ;  9  M.  &  W.  300).  Oases,  673,  709 ;  9  01.  &  Pin.  788X 
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other  fabrics,  communicated  to  him  by  a  certain  foreigner  residing     Nickels 

abroad,    the    plea   averred,   that,    before    the    granting    of    the        ross. 

patent,  the  plaintiff,  representing  to  her  Majesty,  that,  in  conse- 

qaence  of  a  communication  made  to  him  by  a  certain  foreigner 

residing  abroad,  he  the  plaintiff  was  in  possession  of  an  invention 

of  improvements  in  machinery  for  covering  fibres,  applicable  in  the 

manufacture  of  braids  and  other  fabrics ;  that  her  Majesty,  believing 

and  confiding  in  the  truth  of,  and  acting  upon,  the  suggestion  so 

made  by  the  plaintiff  as  aforesaid,  and  in  consideration  thereof, 

granted  the  letters-patent  in  the  declaration  mentioned,  and  that 

such  representation  was  false,  whereby  the  said  letters-patent  were 

and  are  null  and  void ;   concluding  with  a  verification ;    fourthly, 

that  the  alleged  invention  was  not  an  improvement ;   fifthly,  that 

it  was  not  new ;  sixthly,  that  it  was  not  a  manufacture  within  the 

meaning  of  the  statute ;  seventhly,  that  it  was  of  no  use ;  eighthly, 

that  the  plaintiff  did  not  by  his  specification  particularly  describe 

the  nature  of  his  invention,  and  in  what  manner  the  same  was  to 

be  performed ;  ninthly,  that  no  sufficient  specification  was  inrolled; 

tenthly.  Not  guilty. 

The  cause  was  tried  before  me,  at  the  sittings  in  London  after 
Hilary  Term,  1847,  when  a  verdict  was  found  for  the  plaintiff  on 
all  the  issues  but  the  first  and  third ;  but  leave  was  reserved  to  him 
to  move  to  enter  a  verdict  in  his  favour  on  those  issues ;  and  the 
defendant  had  the  like  leave  as  to  the  fifth,  eighth,  and  ninth  issues. 

The  plaintiff  produced  the  patent  in  evidence ;  and  gave  evidence 
to  show  that  a  machine  constructed  as  his  was,  had  never  been  in 
use  before  the  patent.  No  evidence  was  given  by  either  party  as 
to  the  invention  having  been  communicated  to  the  plaintiff  by  a 
foreigner  residing  abroad.  I  thought  that  the  plaintiff  should 
*have  given  evidence  of  the  affirmative ;  and  directed  a  verdict  [  *722  ] 
for  the  defendant  on  the  first  and  third  issues,  the  plaintiff  having 
leave  to  move  to  enter  it  in  his  favour. 

With  regard  to  the  fifth  issue,  viz.  that  the  alleged  invention  was 
not  new,  the  jury  found  that  a  hollow  spindle  used  in  the  plaintiff's 
machinery  was  not  new ;  but  that  using  it  fixed,  instead  of  revolving, 
was  new :  and  a  verdict  was  taken  for  the  plaintiff  on  all  the  issues 
except  the  first  and  third,  subject  to  a  motion,  as  before  stated,  if 
the  Court,  upon  reading  the  specification,  should  think  that  it  claimed 
the  hollow  spindle,  not  only  when  fixed,  but  also  revolving,  or  that 
it  did  not  sufficiently  distinguish  between  what  was  claimed  as  new, 
and  what  was  disclaimed  as  old. 
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Nickels  The  Attorney -Oeneral^  accordingly,  obtained  a  role  to  enter  a 

R<^.  verdict  for  the  plaintiff  on  the  first  and  third  issues  ;  and  Mr.  M. 
D.  HiU  obtained  a  cross-rule  to  enter  a  verdict  for  the  defendant 
on  the  fifth,  eighth,  and  ninth  issues :  he  also  moved  for  a  new 
trial,  on  the  ground  of  parol  evidence  having  been  admitted  to  show 
what  the  specification  claimed  as  new,  but  my  notes  of  the  evidence 
do  not  show  that  any  such  evidence  had  been  received ;  and  on  the 
ground  that  the  verdict  for  the  plaintiff  was  against  evidence. 

Upon  the  question  raised  as  to  the  first  issue,  the  Court  is 
of  opinion,  that  there  are  strong  reasons  for  saying  that  the  plea 
of  non  concessit  did  not  impose  on  the  plaintiff  the  burthen  of  giving 
evidence  to  show  that  the  Grown  had  power  to  grant,  until  evidence 
to  impeach  the  patent  had  been  given  on  the  other  side ;  and  also 
that  the  averment  in  the  declaration  ''  that  the  plaintiff  was  the 
inventor  of  the  improvements  for  which  the  patent  was  granted,'* 
not  having  been  traversed,  the  defendant  was  not  at  liberty  at  the 
[  *723  ]  trial  to  controvert  that  fact  But,  without  deciding  either  of  *tho8e 
points,  it  appeared  to  us  that  the  rule  for  entering  a  verdict  for  the 
plaintiff  on  that  issue  must  be  made  absolute,  there  being  evidence 
at  the  trial,  viz.  that  no  such  machine  as  the  plaintiff's  had  been 
known  until  his  was  made,  that  the  plaintiff  was  the  inventor. 

As  to  the  third  issue,  viz.  that  the  plaintiff  obtained  the  patent 
by  means  of  a  false  representation  to  her  Majesty,  the  Court  is  of 
opinion  that  it  was  for  the  defendant  to  prove  the  affirmative,  and 
that  the  record  did  not  (as  was  contended  in  argument)  show 
the  falsehood  of  his  representation,  a  party  having  received  infor- 
mation from  abroad,  being  an  inventor  within  the  meaning  of  the 
stat.  21  Jac.  I.  c.  8,  s.  6.  Upon  this  issue,  therefore,  the  plaintiff 
is  entitled  to  have  the  verdict  entered  in  his  favour. 

With  respect  to  the  cross-rule,  upon  a  careful  examination  of  the 
specification,  we  think  that  \\  does  sufficiently  distinguish  between 
what  is  claimed  as  new,  and  what  is  disclaimed  as  old ;  and  also 
that  it  claims  the  hollow  spindle,  not  generally,  but  fixed,  so  that 
the  finding  of  the  jury,  that  the  hollow  revolving  spindle  was  not 
new,  does  not  negative  the  novelty  of  that  which  the  plaintiff 
claimed.  The  verdict,  therefore,  upon  those  issues,  will  remain 
undisturbed,  the  Court  not  finding  any  sufficient  grounds  for  saying 
that  it  was  contrary  to  the  evidence  in  the  cause. 

Rule  accordingly. 
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SANDS  AND  Others  v.  CLAEKE.  i849. 

(8  0.  B.  751—763 ;  S.  0.  19  L.  J.  C.  P.  84 ;  14  Jur.  352.)  necA^, 

In  debt  by  the  payee  against  the  maker  of  a  pxx>missory  note  payable  at  [  ^^^  ] 
'*  No.  11,  Old  Slip/'  the  declaration  stated,  that,  ''when  the  said  promissory 
note  became  due,  to  wit,  on  &c.,  the  plaintiffs  were  ready  and  willing  in 
due  manner  to  present  the  said  note  to  the  defendant,  at  the  said  No.  11, 
Old  Slip,  for  payment,  and  then  and  there  to  demand  of  the  defendant  payment 
of  the  said  note,  and  the  plaintiffs  would  have  duly  presented  the  same  to  the 
defendant,  and  demanded  payment  thereof  accordingly,  but  the  defendant 
was  then  absent  from,  and  not  to  be  found  at,  the  said  No.  11,  Old  Slip, 
and  had  then  clandestinely  departed  and  absconded  from  thence,  without 
leaving  or  having  left  any  effects  at  the  said  place,  or  any  means  or  pro- 
vision there  for  the  payment  of  the  said  note,  nor  were  there  any  effects  of 
the  defendant  at  the  said  No.  11,  Old  Slip,  nor  any  means  or  provision  there 
for  payment  of  the  said  note,  and  the  defendant  did  not  pay  the  said  note 
when  it  became  due,  &c. : "         * 

Held,  that  the  declaration  failed  to  disclose  a  cause  of  action,  by  reason 
of  the  note  not  having  been  presented  according  to  its  exigency,  and  no 
sufficient  legal  excuse  being  shown  for  the  omission  (1). 

This  was  an  action  of  debt.  The  first  count  of  the  declaration 
stated,  that  the  defendant,  theretofore,  to  wit,  on  the  29th  of  August, 
1845,  in  parts  beyond  the  seas,  to  wit,  at  New  York,  in  the  United 
States  of  America,  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  the  plaintiffs,  by  and  under  the  name,  style,  firm, 
and  description  of  Messrs.  Sands,  Fuller  &  Co.,  at  No.  11,  Old  Slip, 
846  dollars,  for  value  received,  that  is  to  say,  846  dollars  currency 
at  New  York,  six  months  after  date,  which  period  had  elapsed  before 
the  commencement  of  this  suit,  and  then  delivered  the  said  note  to 
the  plaintiffs :  Averment,  that,  when  the  same  became  due,  the  said 
846  dollars  currency  at  New  York  were,  and  still  are,  of  great  value, 
to  wit,  194Z.  Is,  of  lawful  money  of  Great  Britain ;  that,  afterwards, 
when  the  said  promissory  note  became  due,  to  wit,  on  the  4th  of 
March,  1846,  the  plaintiffs  were  ready  and  willing  in  due  manner  to 
present  the  said  note  to  the  said  defendant,  at  the  said  No.  11,  Old 
Slip,  for  payment,  and  then  and  there  to  *demand  of  the  defendant  [  '752  ] 
payment  of  the  said  note,  and  they,  the  plaintiffs,  would  have  duly 
presented  the  same  to  the  defendant,  and  demanded  payment  thereof 
accordingly,  but  the  defendant  was  then  absent  from,  and  not  to  be 
found  at,  the  said  No.  11,  Old  Slip,  and  had  then  clandestinely 
departed  and  absconded  from  thence,  without  leaving  or  having  left 
any  effects  at  the  said  place,  or  any  means  or  provision  there  for  the 
payment  of  the  said  note,  nor  were  there  any  effects  of  the  defendant 
at  the  said  No.  11,  Old  Slip,  nor  any  means  or  provision  there  for 

^1}  See  the  Bills  of  Exchange  Act,  1882,  s.  87.— J.  G.  P. 
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Sands  payment  of  the  said  note ;  and.  the  defendant  did  not  pay  the  said 
Clabks.      note  when  it  became  due,  <kc. 

The  second  count  was  like  the  first,  on  a  promissory  note  between 
the  same  parties,  dated  the  5th  of  November,  1845,  payable  at  sii 
months  after  date,  for  460  dollars,  80  cents,  currency,  of  the  value  of 
108Z.  Ids.  6d.  of  lawful  money  of  Great  Britain. 

There  was  also  a  count  upon  an  account  stated. 

Special  demurrer,  assigning  for  causes,  that  it  does  not  appear  in 
the  first  and  second  counts  of  the  declaration,  or  either  of  them, 
that  the  said  notes,  or  either  of  them,  were  or  was  presented  at 
No.  11,  Old  Slip,  nor  does  it  appear  that  the  defendant  excused  or 
prevented  the  plaintiffs  from  presenting  the  said  notes,  or  either  of 
them,  at  the  said  place ;  and  that,  the  contract  of  the  defendant 
contained  in  each  of  the  said  notes,  being,  to  pay  if  presented  at  the 
said  place,  and  there  being  no  presentment  at  the  said  place,  no 
breach  of  contract  by  the  defendant  appears  in  the  said  counts  or 
either  of  them. 

Joinder  in  demurrer. 

BramiceUy  in  support  of  the  demurrer  : 

The  declaration  is  bad,  for  want  of  an  averment  of  presentment 
[  *753  ]  of  the  notes  at  No.  11,  Old  Slip,  or  an  excuse  for  the  ^omission,  if 
any  excuse  would  have  been  sufficient.  In  all  cases  where  there  is 
a  condition  in  a  contract,  performance  or  a  dispensation,  must  be 
averred  ;  and  there  is  no  difference  in  this  respect  between  a  con- 
tract contained  in  a  promissory  note,  and  a  contract  of  any  other 
description.  If  performance  was  prevented  by  the  act  of  the  party, 
that  might  have  been  averred.  The  declaration  alleges  that  the 
defendant  had  clandestinely  departed  and  absconded  from  the  place 
in  question,  without  leaving  any  effects  there,  or  any  provision  for 
payment  of  the  notes.  That,  in  truth,  amounts  to  nothing.  In 
Sanderson  v.  Bowes  (i),  it  was  held  that  a  promissory  note  of  the 
defendants,  promising  to  pay  so  much  at  their  banking-house  at 
W.,  required  a  demand  of  payment  there,  in  order  to  give  the 
holder  a  cause  of  action  if  it  were  unpaid.  The  like  was  held  in 
Dickinson  v.  Bo2ces  (2).  In  Howe  v.  Bowes  (3),  the  Court  of  Qaeen*6 
Bench  held,  that,  although,  where  a  promissory  note  is  made  pay- 
able at  a  particular  place,  a  demand  of  payment  must  be  made 
there,  in  order  to  give  the  holder  a  cause  of  action,  yet  that,  if  the 

(1)  13  B.  B.  299  (14  East,  600).  (3)  14  B.  B.  319  (16  Eaat,  112). 

(2)  16  East,  110. 
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makers  (who  have  become  insolvent)  shut  ap  and  abandon  their       Sands 
shop,  that  is  evidence  of  a  declaration  to  all  the  world,  of  their      cl^rkb. 
refusal  to  pay  their  notes  there.    But  the  Court  of  Exchequer,  upon 
a  writ  of  error  brought,  reversed  that  judgment :  Bowes  v.  Howe  (i)  ; 
distinctly  holding  that  a  note  promising  to  pay  on  demand  at  a 
particular  place,  must  be  presented,  and  a  demand  of  payment 
made,  at  that  place,  unless  the  makers  discharge  the  holder  from  . 
the  presentment  and  demand ;  that  the  presentment  and  demand 
must  be  alleged,  unless  a  discharge  is  shown  ;  and  that  an  allegation 
that  the  makers  of  the  note  became  insolvent,  and  ceased  and 
^wholly  declined  and  refused  then  and  thenceforth  to  pay  at  the       [  *754  ] 
place  specified  any  of  their  notes,  does  not  show  a  discharge  of 
presentment  and  demand  :  nor  can  it  be  intended  from  the  allega- 
tion of  refusal,  that  there  was  a  presentment.    It  clearly  is  no 
excuse  for  the  non-presentment,  that  the  maker  of  the  note  was  not 
at  the  place  indicated,  when  the  note  became  due:  and  nothing  is 
alleged  here,  from  which  the  Court  can  infer  that  a  presentment 
there  would  have  been  useless,  or  was  impracticable.     If  the  excuse 
here  suggested  were  held  sufficient,  it  would  be  good  against  an 
indorser ;  which  can  hardly  be  contended  for. 

Kennedy^  contra  : 

It  would  be  absurd  to  hold  the  idle  ceremony  of  presentment 
necessary,  at  a  place  where'^there  are  notoriously  no  means  or  provi- 
sion for  payment.  The  argument  on  the  other  side  amounts  to  this  : 
first,  that  there  can  be  no  excuse  at  all ;  secondly,  that  this  declara- 
tion does  not  allege  a  sufficient  excuse.  Formerly,  the  practice  was, 
to  allege  a  presentment,  and  to  give  the  matter  of  excuse  in  evidence : 
but  the  modem  course  of  pleading,  where  there  has  in  fact  been  no 
presentment,  or  no  notice  of  dishonour,  is,  to  allege  the  excuse  in 
the  declaration.  Of  this.  Burgh  v.  Legge  (2)  is  an  instance.  The 
present  case  does  not  rest  upon  the  same  loose  averments  as  are 
found  in  Sanderson  v.  Boices,  Dickinson  v.  Bowes,  and  Hoive  v. 
Bowes:  the  declaration  goes  further,  and  alleges  that  the  defen- 
dant had  absconded,  without  leaving  any  effects  at  the  place  where 
the  note  was  payable,  or  any  means  or  provision  there,  for  the  pay- 
ment of  the  note.  And,  the  note  having  been  made  specially 
payable  at  a  particular  place,  there  was  no  necessity  for  averring  a 
presentment  to  the  maker  himself  :  De  Bergarcche  v.  *Pillin  (3) ;       [  •765  ] 

(1)  J4  B.  R.  700  (5  Taunt.  30).  (3)  3  Bing.  476;  11  Moore,  350. 

(2)  62  B.  B.  788  (5  M.  ft  W.  418). 
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Sands  Gibb  v.  Mather  (i).  In  Com.  Dig.  Condition  (L.  12),  it  is  said,  that, 
Clarke.  "  if  a  condition  be,  to  do  upon  request,  and  be  is  disabled  to  per- 
form, there  needs  no  request,  for  it  would  be  vain :  *'  for  which 
Comyns  cites  Sir  Anthony  Maine's  case  (2)  and  Braikford  v. 
Parsons  (^).  The  resolution  in  Sir  Anthony  Mayne's  case,  is  (4), 
that,  '*  if  a  man  seised  of  lands  in  fee,  covenants  to  enfeoff  J.  S.  0! 
them,  upon  request,  and  afterwards  he  makes  a  feoffment  in  fee  of 
the  said  lands ;  now,  in  this  case,  J.  S.  shall  have  an  action  of 
covenant,  without  request"  (5).  In  Hine  v.  Allely  (a),  in  assumpsit 
upon  a  bill  of  exchange  drawn  upon  "  P.  P.,  No.  6,  Budge  Eow,"  and 
accepted  by  him,  an  averment  that  the  bill,  when  due,  was  presented 
and  shown  to  P.  P.  for  payment,  was  held  to  be  supported  by  proof 
that  the  holder  went  to  No.  6,  Budge  Bow,  to  present  it,  but  found 
the  house  shut  up,  and  no  one  there. 

(Cresswell,  J. :  That  case  would  have  been  in  point,  if  these 
notes  had  been  presented  at  No.  11,  Old  Slip.) 

Terry  v.  Parker  (7)  virtually  decides  this  case :  it  was  there  held, 
that  want  of  effects  in  the  hands  of  the  acceptor  of  an  accommoda- 
tion bill,  excuses  the  indorsee  from  presenting  it  for  payment,  as 
well  as  from  giving  notice  of  dishonour  to  the  drawer. 

(Wilde,  Ch.  J. :  Upon  the  principle  that  the  drawer  in  that  case 
sustains  no  damage :  he  has  no  right  to  expect  presentment.) 

Turner  v.  Stents  (8)  is  also  an  authority  to  show  that  a  presentment 
is  unnecessary,  where,  from  the  circumstances,  it  must  necessarily 
[  *7&6  ]  be  unavailing.  And  there  are  many  cases  *to  show  that  present- 
ment is  not  necessary,  where  the  party  has  no  right  to  expect  that 
it  will  produce  any  fruits :  De  Berdt  v.  Atkinson  (9) ;  Hardy  v. 
Woodroofe  (10). 

Bramwelif  in  reply : 

No  case  has  been  cited  to  impugn  the  authority  of  Sanderson  v. 
Bowes  and  Bowes  v.  Howe. 

(1)  34  B.  R.  688  (8  Bing.  214;    1  (6)  38  B.  B.  330  (4  B.  &  Ad.  624). 
Muo.  &  Sc  387).  (7)  45  B.  B.  549  (6  Ad.  &  £1.  502 ; 

(2)  5  Co.  Bep.  21a.  1  Nev.  A  P.  752). 

(li)  1  Lutw.  308.  (8)  67  R.  R.  846  (1  Dowl.  &  L.  122). 

(4)  That  was  the  resolution  in  a  case  (9)  2  H.  Bl.   336.      See   14  B.  B 

of  P.  32  Edw.  m.,  in  Fitzh.  Abr.  tit.  652,  n. 

Barre,  pi.  264,  cited  in  Mayne'$  case.  (10)  20  B.  B.  689  (2  Stark.  N.  P.  C. 

Vitte  post,  p.  727.  319). 

(5^  And  see  Co.  Litt.  221  a. 
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(Gbbsswell,  J. :  May  it  not  be  that  there  is  an  implied  promise        samds 
on  the  part  of  the  maker  that  he  will  make  provision  for  payment      clabkb. 
of  the  note  when  presented  at  the  place  indicated  ?) 

It  may  be  so.    Bat,  here,  no  breach  of  such  implied  promise  is 

alleged ;  it  is  not  averred  that  the  defendant  made    any  such 

promise.     This  is  rather  like  the  case  of  a  demand  of  rent,  which 

must  be  made  at  the  premises,  although  they  may  be  shut  up. 

There  is  no  distinct  allegation  that  presentment  at  No.  11,  Old  Slip, 

was  impossible,  or  would  have  been  useless.     Every  word  of  the 

declaration  is  consistent  with  there  having  been  an  agent  of  the 

defendant's   there  ready   to  pay   the  note,   if  it  had   been  duly 

presented. 

Cur,  adv.  vult, 

Maulb,  J.,  now  delivered  the  judgment  of  the  Court  (i) : 

This  case  came  before  the  Court  upon  a  demurrer  to  the  declara- 
tion, and  was  argued  before  the  Lord  Chief  Justice,  my  brother 
Cresswell,  and  myself;  and  the  judgment  which  I  am  about  to  read 
was  prepared  by  the  Lord  Chief  Justice. 

The  declaration  contains  two  counts  upon  promissory  notes.  The 
notes  are  alike  in  form,  and  differ  only  in  amount ;  and  the  action 
is  against  the  maker  of  the  notes,  by  the  payees.  In  each  note,  the 
defendant  promised  to  pay  the  sum  therein  mentioned,  at  the 
respective  *dates,  at  No.  11,  Old  Slip ;  the  period  for  which  the  [  ♦767  ] 
notes  were  drawn,  being  averred  to  have  expired  before  the 
commencement  of  the  action. 

Neither  of  the  counts  contains  any  averment  of  presentment  at 

No.  11,  Old  Slip,  the  place  where  both  notes  were  made  payable : 

but,  by  way  of  excuse  for  the  non-presentment,  or  of  dispensation 

of  the  duty  of  presentment,  it  is  averred,  in  both  counts,  that,  when 

the  promissory  notes  therein  respectively  mentioned  became  diie, 

the  plaintiffs  were  ready  and  willing  to  present  the  said  notes  to 

the  defendant,  at  the  said  No.  11,  Old  Slip,  for  payment,  and  then 

and  there  to  demand  of  the  defendant  payment  of  the  said  notes, 

and    the  plaintiffs   would    have  presented    the  said    notes,  and 

demanded  payment  thereof  accordingly,  but  the  defendant  was 

then  absent  from,  and  not  to  be  found  at,  the  said  No.  11,  Old  Slip, 

and  had  then  clandestinely  departed  and  absconded  from  thence, 

without  leaving  or  having  left  any  effects  at  the  said  place,  or  any 

(1)  The  argument  had  taken  place  before  Wilde,  Ch.  J.,  Coltman,  J.,  and 
Cresswell,  J. 
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means  or  provision  there  for  the  payment  of  the  said  notes,  nor 
were  there  any  effects  of  the  defendant  at  the  said  No.  11,  Old  Slip, 
or  any  means  or  provision  there,  for  the  payment  of  the  said  notes, 
and  the  said  defendant  did  not  pay  the  said  notes  when  they 
became  due. 

To  this  declaration,  the  defendant  has  specially  demurred, 
assigning  for  cause  that  it  does  not  appear  in  the  said  counts,  or 
either  of  them,  that  the  said  notes,  or  either  of  them,  were  or  was 
presented  at  No.  11,  Old  Slip,  nor  does  it  appear,  that  the  defendant 
excused  or  prevented  the  plaintiffs  from  presenting  the  said  notes, 
or  either  of  them,  at  the  said  place,  and  the  contract  of  the 
defendant  contained  in  each  of  the  said  notes,  being,  to  pay,  if 
presented  at  the  said  place,  and  there  being  no  presentment  at  the 
said  place,  no  breach  of  contract  by  the  defendant  appears  in  the 
said  first  and  second  counts,  or  either  of  them. 
[  758  ]  The  demurrer  came  on  for  argument  in  Easter  Term  ;  and,  upon 

the  argument,  the  counsel  upon  behalf  of  the  defendant  relied  upon 
the  special  causes  of  demurrer  assigned,  and  contended  that  it  was 
settled  law  that  a  note  made  payable,  in  the  body  of  it,  at  some 
specified  place,  must  be  presented,  when  due,  at  that  place ;  and 
that  the  declaration  must  aver  the  presentment  to  have  been  made, 
or  set  forth  some  acts  on  the  part  of  the  maker  to  excuse  the  want 
of  presentment ;  and  that  the  matter  set  forth  in  this  declaration, 
did  not  furnish  any  such  legal  excuse  or  dispensation :  and  the,case 
of  Bowes  V.  Howe  (i)  was  cited  as  a  distinct  authority  governing  the 
present  case. 

Upon  the  part  of  the  plaintiff,  it  was  contended  that  the  facta  set 
forth  by  way  of  excuse  for  the  non-presentment  of  the  notes,  were 
sufficient  in  point  of  law,  because  they  showed  that  the  present- 
ment, under  the  circumstances  stated,  would  have  been  unavailing 
and  useless,  and  that,  by  law,  conditions  to  do  useless  acts  were 
not  required  to  be  performed :  and  Mayne's  case  (2)  was  cited  as  an 
authority.  The  plaintiff's  counsel  also  contended  that  the  several 
cases  upon  bills  of  exchange  and  promissory  notes,  in  which  it  had 
been  determined  that  presentment  need  not  be  made,  or  notice 
given  of  the  dishonour,  where  no  damage  could  be  sustained  by  the 
omission,  were  authorities  applicable  to  the  present  case. 

But  the  Court  is  of  opinion  that  the  authorities  referred  to  on  the 
part  of  the  plaintiff,  do  not  govern  this  case,  and  that  the  matter  set 
forth  in  the  declaration,  by  way  of  excuse  for  the  non-presentment, 
(1)  14  B.  B.  700  (5  Taunt.  30).  (2)  5  Co.  Bep.  21  a. 
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is  not  sufficient ;  and  that  the  declaration  does  not,  therefore,  show 
any  breach  of  the  promise  contained  in  the  notes. 

It  is  clear  that  the  presentment  of  the  notes  at  No.  11,  Old  Slip, 
is,  by  the  notes,  made  a  condition  ^precedent  to  the  defendant's 
liability  to  pay ;  and  equally  clear  that  it  must  be  performed  before 
he  can  be  charged,  unless  the  defendant  has  himself  discharged  the 
condition,  or  dispensed  with  its  performance. 

The  case  of  Bowes  v.  Hoive  is  a  strong  authority  for  the  defendant. 
That  was  an  action  against  the  makers  of  certain  promissory  notes, 
by  which  they  had  promised  to  pay  51.  at  Workington  Bank ;  and, 
in  order  to  excuse  the  non-presentment,  the  declaration  averred, 
that,  after  the  making  of  the  note,  and  before  the  exhibiting  of 
the  bill,  the  defendant  had  become  insolvent,  and  then,  and 
from  thenceforth,  until  and  at  the  time  of  the  exhibiting  of  the  bill, 
ceased,  and  wholly  declined  and  refused,  to  pay  at  Workington 
Bank  aforesaid,  the  sum  or  sums  of  money  specified  in  the  notes. 
The  declaration  concluded  with  the  general  breach,  that  the 
defendants  had  not  paid,  although  requested.  The  court  of  error 
held  that  the  matter  set  forth  in  the  declaration  did  not  dispense 
with  the  presentment  of  the  notes:  and  Macdonald,  G.  B.,  who 
pronounced  the  judgment,  remarked  that  the  alleged  declaration 
by  the  defendants  that  they  would  pay  none  of  their  notes,  was  not 
made  to  the  plaintiffs,  but  merely  that  the  defendants  had  declared 
generally  that  they  neither  could  nor  would  pay  any  of  their  notes. 
This  case  is  a  decisive  authority  to  the  effect  that  a  declaration  of 
insolvency  by  the  maker  of  a  note,  or  a  general  declaration  by  him 
that  he  will  not  pay  any  of  his  notes,  will  not  dispense  with  the 
presentment. 

The  declaration  in  that  case  went  further  than  the  present, 
which  states  that  the  defendant  had  absconded  when  the  notes 
became  due ;  which  absconding  might  have  taken  place  even  before 
the  giving  of  the  notes :  nor  does  it  appear  that  No.  11,  Old  Slip, 
was  a  place  shut  up,  at  which,  therefore,  no  demand  could  be 
made,  or  information  obtained  respecting  the  defendant.  The 
defendant  was  not  bound  to  have  the  money  at  the  Old  *Slip  before 
the  note  was  presented.  It  is  decided  that  the  known  bankruptcy 
of  the  maker  of  a  note  payable  at  a  particular  place,  will  not 
dispense  with  the  presentment,  although  in  such  a  case  there  can 
be  no  presumption  that  the  maker  possesses  the  means  of  payment : 
and  the  averment  in  this  declaration  states  no  circumstances  which 
prevented  the  presentment  being  made,  but  simply  such  as  are 
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calculated  to  create  a  strong  suBpicion  that  the  note  would  not  have 
been  paid  ;  which  is  not  enough. 

The  case  of  De  Berdt  v.  Atkinson  (i)  was  cited  on  behalf  of  the 
plaintiff.  That  was  an  action  by  the  indorsee  of  a  promissory  bote, 
against  the  payee  and  indorser.  The  defence  was,  that  the  note 
had  not  been  presented  to  the  maker :  the  Court  held,  that,  because 
the  defendant,  the  payee  of  the  note,  had  given  no  value  to  the 
maker,  it  was  unnecessary  that  the  note  should  be  presented  to  the 
maker :  and  the  case  was  considered  as  analogous  to  that  of  the 
drawer  of  an  accommodation  bill;  and,  in  such  cases,  the  law- 
merchant  has  been  held  to  dispense  with  presentment  and  notice  of 
dishonour.  But  the  principle  of  those  decisions  has  no  application 
to  a  case  like  the  present,  in  which  presentment  of  the  note,  or  a 
dispensation  with  the  presentment  by  the  maker  of  the  note,  is 
clearly  necessary.  That  case,  however,  has  been  dissented  from,  if 
not  distinctly  overruled  :  see  the  remarks  of  Chambrb,  J.,  in  Leach 
V.  Hewitt  (2),  Brown  v.  Maffey  (3),  and  Cory  v.  Scott  (4). 

The  case  of  Turner  v.  Stones  (5)  was  also  cited  by  the  plaintiff's 
counsel.  The  action  was  for  money  had  and  received,  and  the 
plaintiff  sought  to  recover  a  sum  of  5L,  which  he  had  given  to  the 
defendant,  in  exchange  for  a  country  bank-note,  on  Saturday,  the 
[  •761  ]  14th  of  January.  The  bankers  made  no  payments  after  that  *day, 
and  subsequently  became  bankrupts.  On  Monday,  the  16th  of 
January,  the  plaintiff  returned  the  note  to  defendant,  who  promised 
to  return  the  money  on  the  Wednesday,  but  did  not,  but  objected 
that  the  note  had  not  been  presented  at  Sheffield.  The  parties 
lived  at  Darlington,  a  great  distance  from  She£SeId ;  and  the 
bankers  had  opened  their  shop  on  the  Monday  for  two  hours,  but 
made  no  payments,  and,  after  the  two  hours,  exhibited  a  placard, 
announcing  that  the  Bank  had  stopped  payment.  Colebidgb,  J., 
distinctly  recognised  the  authority  of  Bowes  v.  Howe,  and  treated 
the  question,  whether,  as  between  third  persons,  the  presentment 
to  the  maker  might  be  dispensed  with,  under  certain  circumstances, 
as  a  distinct  question  from  that  of  the  necessity  of  presentment,  as 
against  the  maker  of  the  note.  That  case  is,  therefore,  no  authority 
applicable  to  the  present. 

The  case  of  I'erryv.  Parker  (6),  also  cited,  was  a  question  whether 

(1)  2  H.  Bl.  336.  (5)  67  E.  B.  846  (1  Dowl.  &  L.  122). 

(2)  14  R.  R.  652  (4  Taunt.  731).  (6)  45  R  B.  549  (6  Ad.  &  £1.  502 ; 

(3)  15  East,  216.  1  Nev.  &  P.  752). 

(4)  3  B.  &  Aid.  619. 
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the  averment  in  the  declaration,  that  the  bill  was  accepted  for  the  Sakds 
accommodation  of  the  defendant  (the  drawer),  and  that  he  had  no  clarkjs. 
reason  to  expect  that  the  bill  would  be  paid,  nor  had  sustained  any 
damage  by  the  non- presentment  of  the  bill  to  the  acceptor,  was 
a  sufficient  excuse  for  the  non-presentment  to  the  acceptor,  and 
the  omission  of  notice  to  the  defendant.  The  declaration  was  held 
sufficient,  for  the  reason  before  stated  :  but  that  case  is  inapplicable 
to  the  present. 

Burgh  v.  Legge  (i)  was  likewise  cited :  but  that  case  is  also 
inapplicable  to  this  case ;  the  only  question  being,  whether  the 
averment  of  notice  to  the  defendant,  who  was  sued  as  indorser  of 
the  bills  upon  which  the  action  was  brought,  was  proved  by  the 
evidence  of  conversations  between  the  plaintiff  and  the  defendant 
before  the  bills  became  due,  in  which  the  defendant  *told  the  [  •762  ] 
plaintiff  that  the  bills  would  not  be  paid,  and  requested  that  he 
might  not  be  put  to  the  expense  of  postage  to  give  him  notice 
of  the  non-payment :  the  Court  held  that  the  evidence  was  not 
sufficient;  and  a  nonsuit  was  entered. 

In  addition  to  the  several  cases  upon  bills  of  exchange  and 
promissory  notes  which  have  been  referred  to,  the  plaintiffs'  counsel 
also  cited  Mayne's  case  (2),  as  an  authority  to  prove  that  useless 
conditions  are  not  required  to  be  performed :  and  it  was  argued 
that  the  facts  alleged  in  the  declaration  showed  that  the  present- 
ment of  the  notes  would  have  been  a  useless  act,  and  ought  to  be 
held  to  dispense  with  the  necessity  of  presentment.  The  facts  of 
Mayne's  case  exclude  the  application  of  the  doctrine  for  which  it 
was  cited,  to  the  present  cai^e.  Mayne  leased  to  Scott  for  twenty- 
one  years,  and  covenanted,  that,  at  any  time  during  the  life  of 
Scott,  upon  surrender  of  his  lease,  Mayne  would  grant  a  new  lease 
for  Scott's  life  (3) ;  and  gave  bond  to  perform  the  covenants :  and, 
in  an  action  upon  the  bond,  Mayne  pleaded  that  Scott  had  not 
surrendered  the  lease;  to  which  Scott  replied  that  Mayne  had 
granted  the  land  to  another  person  for  eighty  years :  upon  which 
Mayne  demurred ;  and  it  was  held  that  Mayne  had  broken  his 
covenant,  without  any  surrender  made,  inasmuch  as  he  had 
disabled  himself  to  take  the  surrender,  and  to  grant  the  new  lease, 
and  therefore  it  would  have  been  useless  for  Scott  to  execute  a  deed 
in  the  form  of  a  surrender,  which  would  have  been  wholly 
inoperative :  and  so,  no  doubt,  the  law  is — that,  if  a  man  binds 

(1)  52R.  B.  788(6M.  &  W.  418).  (3)  •*  iSToveZ    lease    (not    for    Scott's 

(2)  o  Co.  Rep.  25  a.  life,  but)  durant  It  residue  des  aiw," 
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Sands       himself  to  do  certain  acts  which  he  afterwards  renders  himself 
Clabkk.      unable  to  perform,  he  thereby  dispenses  with  the  performance  of 
[  •763  ]      conditions  precedent  *to  the  act  which  he  has  so  rendered  himself 
'unable  to  perform. 

In  this  case,  the  defendant  did  no  act  tending  to  prevent  or 
impede  the  presentment  being  duly  made:  and  the  Court  is  of 
opinion  that  the  declaration  is  defective,  and  fails  to  show  a  cause 
of  action,  by  reason  of  the  note  not  having  been  presented  according 
to  its  exigency,  and  no  sufficient  legal  excuse  being  shown  for  the 
omission.     There  must,  therefore,  be  judgment,  for  the  defendant. 

Judgment  /of  the  defendanL 
1849.        MORGAN  AKD  Another  v.  EARL  of  ABERGAVENNY  (I). 

^^^^'  (8  C.  B.  768-799.) 

[  768  ]  j)0Qj.  ijj  ^  ^j.^  (though  an  antient  and  legal  park)  may  be  8o  tame  and 

reclaimed  from  their  natui-al  wild  state,  as  to  pass  to  executors  as  personal 
property. 

In  troTer  by  executors  against  the  heir,  for  deer  in  a  park,  it  appeared  in 
evidence  that  the  park  was  originally  about  900  acres  in  extent,  but  that, 
in  comparatively  modern  times  some  adjoining  land  had  been  thrown  into 
it ;  that  a  considerable  herd  of  deer  (600  and  upwards)  had  always  been  kept 
therein  ;  that  the  deer  were  attended  by  keepers,  and  fed  in  the  winter  with 
hay,  beans,  and  other  food ;  that  the  does  were  watched  at  falling  time,  and 
the  fawns  marked  as  they  dropped ;  and  that  some  of  the  deer  were  occa- 
siouaUy  selected  from  the  herd,  by  means  of  dogs,  and  stalled  and  fattened  for 
consumption  or  for  sale  to  venison-dealers.  There  was  also  a  considerable 
body  of  documentary  evidence  to  show  that  the  park  had  a  legal  origin. 

In  his  summing  up,  the  Judge  told  the  jury,  that,  by  the  general  law, 
deer  in  a  park  went  to  the  heir-at-law  of  the  owner  of  the  park,  but  that 
deer  which  were  tame  and  reclaimed  became  personal  pro}>erty,  and  went 
by  law  to  the  personal  representative  fft  the  owner  of  the  deer,  and  not  to 
the  heir  of  the  owner  of  the  park :  and  he  left  it  to  them  to  say  whether  the 
place  in  question  was  proved  by  the  evidence  to  have  been  an  antient  park, 
with  the  legal  rights  of  a  park ;  telling  them,  that  if  it  had  been  an  antient 
park,  and  the  boundaries  could  not  now  be  ascertained,  though  the  franchise 
might  thereby  become  forfeited  in  reference  to  the  Crown,  that  would  not 
affect  the  question  between  the  parties  relative  to  the  deer,  that  question 
being,  whether  the  deer  were  tame  and  reclaimed,  which  must  be  deter- 
mined by  the  nature  and  state  of  the  animals,  and  of  the  place  in  which 
they  were  kept,  and  their  mode  of  treatment :  and  he  then  left  them,  in 
writing,  the  following  questions:  1.  Whether  they  found  for  the  plaintiffs 
or  for  the  defendant ;  2.  Whether  they  found  the  place  to  be  an  antient 
park,  with  the  incidents  of  a  legal  park ;  3.  Whether  the  boundariee  could 
be  ascertained  by  distinct  marks. 

The  jury,  in  answer  to  the  second  question  so  put,  said  they  found  the 
place  to  be  an  antient  park,  with  all  the  incidents  of  a  legal  park ;  and,  in 
answer  to  the  third  question,  that  the  boundaries  of  the  antient  park  could 
be  ascertained.    As  to  the  first  question,  they  expretised  a  deeiro  to  abstain 

(1)  FoU.  Ford  v.  Ti/nte  (1861)  2  John.  &  H.  160,  31  L.  J.  Ch.  177. 
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from  answoring  it ;  but,  upon  being  reqiured  to  say  whether  they  found  for 
plaintiffs  or  for  defendant,  they  found  for  the  plaintiffs,  observing  ''that 
the  animals  had  been  originally  wild,  but  had  been  reclaimed : " 

Held,  that  the  direction  was  correct,  and  the  verdict  sufficient  in  point  of 
law;  and  that  the  evidence  was  such  as  was  proper  to  be  submitted  to  the  jury. 

This  was  an  action  of  trover.  The  first  count  of  the  declaration 
stated  that  the  said  John,  Earl  of  Abergavenny,  in  his  lifetime,  to 
wit,  on  the  11th  of  *  April,  1845,  was  lawfully  possessed,  as  of  his 
own  property,  of  divers,  to  wit,  1,000  bucks,  8,000  does,  1,000 
fawns,  1,000  stags,  1,000  harts,  1,000  hinds,  1,000  red  deer,  1,000 
fallow  deer,  and  1,000  other  deer,  then  being  captured  and  reclaimed 
from  their  natural  and  wild  state,  and  tamed  and  confined  and 
inclosed  in  divers,  to  wit,  ten  closes  of  the  said  John,  Earl  of 
Abergavenny,  in  his  life-time,  and  the  said  deer  and  animals  being 
of  great  value,  to  wit,  of  the  value  of  10,000/. ;  and,  being  so 
possessed  thereof,  the  said  John,  Earl  of  Abergavenny,  afterwards, 
in  his  life-time,  to  wit,  on  the  day  and  year  aforesaid,  casually  lost 
the  deer  and  animals  aforesaid  out  of  his  possession,  and  the  same 
afterwards,  and  after  the  death  of  the  said  John,  Earl  of  Aber- 
gavenny, to  wit,  on  the  18th  of  April,  in  the  year  aforesaid,  came 
to  the  possession  of  the  defendant  by  finding :  yet  the  defendant, 
well  knowing  the  said  deer  and  animals  to  have  been  the  property 
of  the  said  John,  Earl  of  Abergavenny,  in  his  life-time,  and  of  right 
to  belong  and  appertain  to  the  plaintiffs,  as  executors  as  aforesaid, 
after  the  decease  of  the  said  John,  Earl  of  Abergavenny,  but  con- 
triving and  intending  to  injure  the  plaintiffs,  as  executors  as  afore- 
said, after  the  decease  of  the  said  John,  Earl  of  Abergavenny,  in 
this  behalf,  did  not  deliver  the  said  deer  and  animals,  or  any  of 
them,  nor  has  he  as  yet  delivered  the  same,  or  any  of  them,  to  the 
plaintiffs,  as  executors  as  aforesaid,  since  the  decease  of  the  said 
John,  Earl  of  Abergavenny,  although  often  requested  so  to  do; 
and  the  defendant  afterwards,  and  after  the  decease  of  the  said 
John,  Earl  of  Abergavenny,  to  wit,  on  the  said  18th  of  April,  in 
the  year  last  aforesaid,  converted  and  disposed  of  the  said  deer  and 
animals  to  his,  the  defendant's,  own  use. 

The  second  count  stated  that  the  plaintiffs,  as  executors  as  afore- 
said, afterwards,  and  after  the  death  of  *the  said  John,  Earl  of 
Abergavenny,  to  wit,  on  the  13th  of  April,  1845,  were  lawfully 
possessed,  as  of  their  own  property,  as  such  executors  as  aforesaid, 
of  divers  deer  and  animals,  to  wit,  &c.  &c.,  then  being  tame  and 
reclaimed  from  their  wild  state  and  nature,  and  then  being  captured 
and  kept  inclosed  and  confined  in  divers,  to  wit,  ten  closes,  and 
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being  of  great  value,  to  wit,  of  the  value  of  lO.OOOZ. ;  and,  being  so 
possessed  thereof,  the  plaintiffs  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  casually  lost  the  said  deer  and  animals  oat  of  their 
possession,  and  the  same  came  to  the  possession  of  the  defendant  by 
finding :  yet  the  defendant,  well  knowing  the  said  deer  and  animals 
to  be  the  property  of  the  plaintiffs,  as  such  executors  as  aforesaid,  and 
of  right  to  belong  and  appertain  to  the  plaintiffs,  as  such  execntors 
as  aforesaid,  but  contriving  and  intending  to  injure  the  plaintiffs,  as 
such  executors  as  aforesaid,  in  this  behalf,  has  not  as  yet  delivered 
the  said  deer  and  animals,  or  any  or  either  of  them,  to  the  plaintiffs, 
although  often  requested  so  to  do,  and  has  hitherto  wholly  neglected 
and  refused  so  to  do,  and  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  converted  and  disposed  of  the  said  deer  and  animals  to  his, 
the  defendant's,  own  use,  to  the  plaintiffs'  damage,  as  executors  as 
aforesaid,  of  10,000/. :  Profert  of  the  letters  testamentary. 

The  defendant  pleaded:  first.  Not  guilty,  except  as  to  the  said 
causes  of  action  as  to  twelve  bucks,  one  stag,  eight  does,  and  four 
fawns,  parcel  of  the  said  bucks,  stags,  does,  and  fawns  respectively 
in  the  declaration  mentioned ;  secondly,  that,  except  as  aforesaid, 
the  said  John,  Earl  of  Abergavenny,  in  his  life-time,  was  not 
possessed,  neither  were  the  plaintiffs,  as  executors  as  aforesaid, 
after  the  death  of  the  said  John,  Earl  of  Abergavenny,  possessed 
of  the  said  deer  or  other  animals  in  the  declaration  mentioned,  or 
any  of  *them,  as  of  his  or  their  own  property  respectively ;  thirdly. 
that,  except  as  aforesaid,  the  said  deer  and  other  animals  in  the 
declaration  mentioned,  were  not,  nor  was  any  of  them,  captured 
and  reclaimed  from  their  natural  and  wild  state,  or  tamed  or  kept 
confined  or  inclosed;  fourthly,  payment  of  85i.  into  Court,  in 
respect  of  the  excepted  bucks,  stag,  does,  and  fawns. 

The  plaintiffs  joined  issue  on  the  first  three  pleas,  and  took  the 
852.  out  of  Court,  in  satisfaction  pro  ianto. 

The  cause  was  tried  before  Coltman,  J.,  and  a  special  jury,  at 
the  sittings  at  Westminster,  after  Hilary  Term,  1847. 

The  action  was  brought  to  recover  the  value  of  the  deer  which  were 
in  the  park  appertaining  to  Eridge  Castle,  in  the  county  of  Sussex, 
the  principal  country  residence  of  the  Earls  of  Abergavenny,  at  the 
time  of  the  decease  of  John,  the  late  Earl,  on  the  12th  of  April,  1845. 

The  plaintiffs  were  Bichard  Morgan  and  Azariah  Elwood,  the 
executors  of  the  late  Earl ;  the  defendant  was  his  brother,  who, 
the  late  Earl  having  died  a  bachelor,  succeeded  to  the  title,  and 
to  the  family  entailed  estates. 
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At  the  time  of  the  late  Earl's  death,  the  deer  in  Eridge  Park 
consisted  of  five  hundred  and  forty  head  of  fallow-deer,  and  one 
hundred  head  of  red-deer,  in  what  was  called  the  Deer  Park,  twelve 
bucks  in  a  place  called  the  New  Park,  and  six  stags  and  two  bucks 
which  were  stalled  for  fatting. 

Eridge  Park  was  an  antient  park,  forming  part  of  the  antient 
manor  of  Rotherfield,  called  in  Domesday  Book  Eeredfelle,  which, 
it  seems,  was  Bojal  demesne,  of  the  fee  of  Odo,  Bishop  of  Baieux, 
brother  of  William  the  Conqueror,  and  theretofore  held  by  the 
Saxon  Earl  Godwin.  In  Domesday  Book,  it  is  thus  described : 
[The  following  translation  is  new.  That  which  is  given  in  the 
original  report  is  erroneous  and  confused. — **  The  manor  was  and 
is  assessed  for  three  hides.  There  is  land  for  twenty-six  plough- 
teams.  In  demesne  there  are  four  teams,  and  fourteen  villeins 
with  six  bordars  have  fourteen  teams.  There  are  four  bondmen, 
and  wood  with  pannage  for  fourscore  pigs.  There  is  a  park.  In 
King  Edward's  day  it  was  worth  16Z.,  afterwards  lil.  Now  12/.,  yet 
it  renders  802."  Taking  the  plough-land  at  its  normal  extent  of 
120  a.,  this  would  give  over  8,000  acres  of  arable  instead  of  2,400 
as  stated  in  the  reporter's  note.  It  will  be  observed  that  the  land 
is  assessed  far  below  its  real  value,  a  common  thing  in  royal 
manors.  The  passage  is  material  here  only  to  show  that  the  park 
was  ancient. — F.  P.]  (i). 

The  substance  of  the  evidence  given  on  the  part  of  the  plaintiffs 
was  as  follows : 

In  modern  times,  Eridge  Old  Park  has  consisted  of  about  nine 
hundred  acres,  a  great  portion  of  which  is  of  a  rough,  wild  descrip- 
tion, containing  a  considerable  quantity  of  fern,  brake,  and  gorse. 
The  New  Park  adjoining  consists  of  about  two  hundred  acres. 
Some  additions  were  about  forty  years  ago  made  to  the  Old  Park, 
by  the  removal  of  portions  of  the  antient  fences,  and  erecting 
paling  round  the  land  so  added.  The  deer  usually  had  the  range 
of  the  Old  Park,  where  they  were  attended  by  keepers,  and  fed  in 
the  winter  with  hay,  beans,  and  other  food.  The  does  were 
watched  in  the  falling  season,  and  the  fawns  marked,  as  they  were 
dropped,  in  order  to  ascertain  their  age,  and  to  preserve  the  stock. 
At  times,  certain  of  the  deer  were  selected  from  the  herd,  and 
caught,  with  the  assistance  of  lurchers  muzzled  or  with  their  teeth 
drawn,  and  turned  into  an  inclosure  in  the  New  Park,  or  into  pens 
or  stalls,  for  the  purpose  of  fatting  them  for  consumption,  or  for 

(1)  Vide  post,  762  (1). 
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sale  to  venison-dealers.  The  ordinary  mode  of  killing  them  was 
by  shooting.  There  was  a  slaughter-house  in  the  park,  for  pre- 
paring and  dressing  the  carcases.  Some  years  since,  a  great 
number  of  deer  were  brought  to  Eridge  from  Penshurst  and  other 
places.  Deer  sometimes,  though  rarely,  escaped  from  the  park, 
by  leaping  over  the  fences.  Some  of  them  were  described  as  being 
very  tame,  coming  close  to  the  keepers  when  called  at  feeding 
times.  Witnesses  were  also  called  to  prove,  that,  of  late  years, 
deer  have  been  ^commonly  bought  and  sold  for  profit,  like  sheep 
or  other  animals  kept  for  the  food  of  man. 

The  plaintiffs  also  put  in  the  will  of  Henry,  Earl  of  Abergavenny 
(who  died  on  the  27th  of  March,  1848),  dated  the  5th  of  March,  1839, 
which  contained  the  following  bequest  to  his  eldest  son,  the  late  Earl: 
''  And  I  further  give  and  bequeath  unto  my  said  son  John,  Lord 
Viscount  Nevill,  all  the  wine  and  other  liquors  which  may  be  in  the 
messuage  or  mansion-house  called  Eridge  Castle,  and  in  my  house 
in  Berkeley  Square,  and  all  my  carriages  and  horses,  and  all  mv 
deer,  and  all  such  other  live  and  dead  stock  as  shall  be  in  or  about 
the  said  messuage  or  mansion-house  of  Eridge  Castle  aforesaid,  or 
in  and  about  my  house  in  Berkeley  Square  aforesaid,  or  in  the 
parks,  pleasure-grounds,  plantations,  gardens,  buildings,  office?, 
and  appurtenances,  to  the  same,  or  either  of  them,  belonging  at 
the  time  of  my  decease,  or  elsewhere,"  &c. 

On  the  part  of  the  defendant,  the  conversion  was  admitted :  but 
it  was  insisted  that  Eridge  Park  was  an  antient  legal  park,  and 
that  the  deer  therein,  by  the  law  of  the  land,  were  not  personal 
property,  but  formed  part  of  the  inheritance. 

For  the  purpose  of  showing  Eridge  to  be  an  antient  park, 
reference  was  made  to  the  passage  above  cited  from  Domesdav 
Book ;  and  the  following  documents  were  put  in :  An  inquisition 
taken  in  the  23rd  year  of  the  reign  of  Edward  III.,  upon  the 
death  of  Hugh  de  Spencer ;  the  will  of  George  Neville,  Knight, 
Lord  Bergavenny,  in  the  28  Hen.  YIIL ;  an  Act  of  Parliament  of 
the  2  &  8  Phil.  &  M.,  ''  for  confirming  of  the  restitution  of  tlie 
heirs  male  of  Sir  Edward  Nevill,  Knight,"  under  the  limitations 
of  which  the  family  estates  of  the  Earls  of  Abergavenny  are  hM 
for  an  estate  in  tail  inalienable,  with  a  reversion  in  fee  to  tlie 
Crown ;  an  Act  of  the  35  Eliz.  intituled  "  An  Act  concemynge 
the  lands  of  Henry,  late  Lord  Bergavenny,  deceased,"  ^passed  on 
the  occasion  of  the  marriage  of  Henry  Nevill,  the  then  tenant  in 
tail    of    the    Abergavenny  estates,   in    which    there   oecnrs    the 
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following  description  of  the  park  at  Bridge,  "All  those  parks  or 
cvalka  in  the  Forest  of  Waterdown,  in  the  county  of  Sussex,  called 
or  known  by  the  name  of  Bridge  Park  and  Fant  Pitts  (being  now 
aiade  into  one  park,  and  heretofore  divided  into  two),  with  all  and 
singular  their  and  every  of  their  appurtenances ;  "  an  account  and 
snrvey  of  the  Nevill  estates,  in  the  86  Bliz.,  making  mention  of 
the  park  of  Bridge ;  an  Act  of  SO  Geo.  III.,  intituled  "  an  Act  to 
confirm  a  lease  lately  made  by  Henry  Nevill,  Barl  of  Abergavenny, 
of  certain  intailed  mines  and  other  hereditaments  in  the  county  of 
Monmouth,  and  to  enable  granting  future  leases  of  the  said 
intailed  mines  and  other  hereditaments,  and  also  of  all  other 
estates  of  which  the  said  Barl  is  seised  as  tenant  in  tail  male, 
onder  an  Act  of  Parliament  passed  in  the  2nd  and  8rd  years 
of  King  Philip  and  Queen  Mary,  and  under  the  limitations  of 
the  last  will  of  George,  Lord  Abergavenny,  in  the  said  Act  of 
Philip  &  Mary  mentioned ; "  and  containing  the  following 
exception,  "except  only  the  capital  messuage  or  mansion-house 
now  called  Bridge  Place,  in  the  county  of  Sussex,  and  the  park 
called  Bridge  Park,"  &c. ;  and  an  Act  of  6  «&  7  Will.  IV.  c.  18, 
intituled  ''An  Act  to  enable  the  granting  of  leases  of  certain  parts  of 
the  estates  and  hereditaments  of  which  the  Bight  Hon.  Henry  Nevill, 
Earl  of  Abergavenny,  is  seized  as  tenant  in  tail  male  under  an  Act 
jiassed  in  the  second  and  third  years  of  the  reign  of  King  Philip  and 
Queen  Mary,  and  under  the  limitations  in  the  will  of  George,  Lord 
Abergavenny,  in  the  said  Act  of  Philip  &  Mary  mentioned  ; "  and 
also  several  leases  at  various  times  granted  by  the  successive  Barls 
of  Abergavenny,  of  portions  of  the  property,  under  these  powers. 

Several  witnesses  were  also  called,  to  prove  the  state  of  the  Old  Park, 
and  of  the  deer  therein.  They  stated,  '^'that,  although  there  had  been 
recent  additions  to  the  antient  park,  the  old  boundaries  were  still 
to  be  seen ;  and  that  the  deer  were  generally  in  a  very  wild  state. 

For  the  plaintiffs,  it  was  submitted,  that,  although  Bridge  Park 
might  originally  have  been  a  park  in  the  strict  sense  of  the  term, 
having  all  the  incidents  of  a  legal  park,  vert,  venison,  and  inclosure, 
it  had  ceased  to  bear  that  character,  by  reason  of  the  manner  in 
which  it  had  in  modern  times  been  dealt  with ;  it  being  essential 
that  the  boundaries  of  an  antient  park  should  be  strictly  preserved : 
and  that,  by  the  mode  in  which  the  deer  in  question  had  been 
treated,  they  had  ceased  to  be  fera  natura,  and  had  become  mere 
personal  property,  like  sheep  or  any  other  domestic  animals. 
The  learned  Judge,  in  his  summing  up,  told  the  jury,  that  the 
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main  question  for  them  to  consider,  was,  whether  the  deer  in 
dispute  were  to  be  looked  upon  as  wild,  or  as  tame  and  reclaimed ; 
and  that  it  had  been  laid  down  by  the  best  authorities  upon  the 
subject,  that  deer  in  a  park,  conies  in  a  warren,  and  doves  in  a 
dove-cot,  generally  speaking,  go  with  the  inheritance  to  the  heir  (i), 
or,  in  a  case  like  the  present,  where  the  estate  does  n6t  go 
exactly  in  heirship,  but  under  the  limitations  of  an  Act  of 
Parliament,  to  the  person  next  entitled  under  the  Parliamentary 
settlement ;  but  that  the  rule  was  subject  to  this  exception,  that,  if 
the  animals  are  no  longer  in  their  wild  state,  but  are  so  reduced  as 
to  be  considered  tame  and  reclaimed,  in  that  case  they  go  to  the 
executors,  and  not  to  the  heir.  He  then  proceeded,  in  substance, 
as  follows  :  A  large  body  of  evidence  has  been  laid  before  you,  for 
the  purpose  *of  satisfying  you  that  E  ridge  Park  was  an  antient 
park,  having  all  the  incidents  and  privileges  of  an  antient  park,  to 
which  rights  formerly  appertained  which  are  now  comparatively 
valueless.  But  the  question  will  not  turn  upon  whether  Bridge 
was  or  was  not  an  antient  park ;  though,  at  the  same  time,  it  may 
be  desirable,  if  you  are  able  to  form  an  opinion  upon  it,  that  you 
should  state  it.  Undoubtedly,  one  who  has  an  antient  park,  having 
the  rights  and  incidents  of  a  legal  park,  ought  to  preserve  the 
boundaries  within  which  he  claims  to  exercise  those  rights :  and 
probably  there  can  be  no  doubt,  that,  if  the  boundaries  are  so 
effaced  that  they  cannot  be  distinctly  ascertained,  his  franchise,  as 
against  the  Grown,  would  be  lost.  But  that  is  a  matter  which  does 
not,  as  it  seems  to  me,  very  much  concern  the  question  now  before 
us ;  because,  though  some  rights  might  be  forfeited  by  the  destruc- 
tion of  the  antient  boundaries,  still,  the  nature  of  the  animals 
would  remain  unchanged.  That  deer,  when  caught,  and  inclosed 
in  a  pen,  would  pass  to  the  executors,  there  can  be  no  doubt ;  and, 
probably,  if  animals  of  this  sort  were  inclosed  in  a  small  field,  well 
fenced  round,  and  well  kept,  it  could  hardly  be  said  that  they  were 
not  so  far  reduced  into  immediate  possession,  as  to  become  personal 
property.  It  is  quite  admitted,  upon  the  evidence  on  the  one  side 
and  on  the  other,  that  there  have  been,  from  time  to  time,  additions 
made  to  what  formerly  constituted  Eridge  Park ;  though  there  is 


(1)  To  this  part  of  the  ruliDg,  the 
plaintiffs*  counsel  excepted,  contend- 
ing that  the  rule  of  law  is,  not  that 
deer  in  a  park  pass  with  the  inherit- 
ance, but  that  they  are  not  the  subject 
of  property  at  all   whilst  in  a  wild 


state ;  and  that  the  mere  circumstaoce 
of  their  being  in  an  indoeed  park  made 
them  personal  property,  unless  the 
inclosure  was  a  park  with  all  the 
rights  and  incidents  of  an  antient  and 
legal  park. 
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some  difference  as  to  the  quantity.  And,  observing  upon  the 
documentary  evidence  put  in  on  the  part  of  the  defendant,  the 
learned  Judge  said,  with  reference  to  the  extract  from  Domesday 
Book,  and  to  the  inquisition  taken  in  the  reign  of  Edward  the 
Third,  upon  the  death  of  Hugh  de  Spencer, — that,  at  that  period, 
when  the  forest  laws  were  in  full  vigour,  whenever  a  "park  "  was 
mentioned,  it  must  be  understood  to  *mean  a  legal  park.  And  he 
concluded  by  asking  the  opinion  of  the  jury  upon  two  questions 
which  he  gave  them  in  writing,  first,  whether  Eridge  Park  was  an 
antient  park,  with  all  the  incidents  of  a  legal  park;  secondly, 
whether  the  boundaries  could  be  ascertained  by  distinct  marks: 
telling  them  that  the  principal  question  was,  whether  they  found  for 
the  plaintiffs  or  for  the  defendant,  the  others  being  only  incidental. 

The  jury  retired,  and,  after  a  protracted  absence,  returned  into 
Court,  the  Judge  having  left ;  when,  upon  the  associate  asking  them 
whether  they  found  for  the  plaintiffs  or  for  the  defendant,  the  fore- 
man answered, "  We  find,  first,  that  it  was  originally  a  legal  park,  but 
that  its  boundaries  have  been  altered  and  enlarged ;  secondly,  we  find 
that  the  deer  have  been  reclaimed  from  their  natural  wild  state. 
What  the  effect  of  that  opinion  is,  we  are  not  lawyers  enough  to  say." 

The  associate  declining  to  receive  their  verdict  in  that  form,  the 
jury  again  retired,  and,  after  a  short  absence,  returned  into  Court, 
the  foreman  (addressing  the  associate)  saying,  "  You  may  take  it 
in  the  first  instance  as  a  verdict  for  the  plaintiffs."  The  associate 
then  asked,  ''  Do  you  find  that  there  was  an  antient  park,  with  the 
incidents  of  a  legal  park?"  To  which  the  foreman  answered, 
"We  find  that  it  was  originally  a  legal  park,  but  that  its 
boundaries  have  been  altered  and  enlarged."  Associate,  "  Do  you 
find  that  there  was  an  antient  park,  with  the  incidents  of  a  legal 
park?"  Foreman,  "Yes."  Associate,  "Do  you  find  that  there 
were  distinct  marks  by  which  the  boundaries  could  be  ascertained  ?" 
Foreman,  "  Yes,  there  were." 

The  verdict  was  accordingly  entered  for  the  plaintiffs. 
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Talfourd,  Serjt.,  in  the  following  Easter  Term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  grounds,  *first,  that  there  had  been  no 
complete  finding  by  the  jury,  they  not  having  distinctly  answered 
the  real  question  which  was  submitted  to  them,  viz.  whether  the 
deer  were  wild  or  reclaimed;  secondly,  that  the  learned  Judge 
misdirected  the  jury,  in  presenting  the  case  to  them  as  if  the 
existence  or    non-existence  of   Eridge  Park,   with   all  the  legal 
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incidents  of  a  park,  was  a  mere  collateral  question,  whereas  it  was 
of  the  very  essence  of  the  inquiry :  Co.  Litt.  8  a ;  the  case  of 
Swans  (i) ;  Davies  v.  Powell  (2) ;  thirdly,  that  there  was  no  suflScient 
evidence  to  warrant  the  finding. 

Humphry,  Channell,  Serjt.,  and  BovUl,  in  Easter  Term,  1848, 
showed  cause : 

There  is  no  pretence  for  saying  that  the  jury  did  not  by  their 
verdict  dispose  of  the  substantial  question  which  was  presented  to 
them  by  the  learned  Judge,  viz.  whether  the  deer  in  Eridge  Park 
were  wild,  or  tame  and  reclaimed.  The  jury  were  distinctly  told, 
that,  as  they  found  that  question  one  way  or  the  other,  their  verdict 
must  be  for  the  plaintiffs  or  for  the  defendant :  and  they  found  for 
the  plaintiffs,  and,  further,  they  expressly  said  that  they  found  that 
the  deer  had  been  reclaimed  from  their  natural  wild  state. 

The  objection  to  the  learned  Judge's  direction,  in  substance,  is, 
that  he  ought  not  to  have  left  it  to  the  jury  to  say  whether  the 
deer  were  reclaimed  or  not,  but  whether  they  were  kept  in  a  place 
having  the  incidents  of  a  legal  park.  It  is  submitted  that  the 
direction  was  correct.  The  real  question  to  be  considered  b, 
whether  the  deer  were  in  such  a  state  as  to  be  the  subject  of 
property:  Mallocke  v.  Easily  (3),  In  the  case  of  Swans  {i),  it  is 
said :  **  A  man  hath  not  absolute  *property  in  any  thing  which  is 
fera  naturce,  but  in  those  which  are  domita  natura.  Where  a  man 
hath  savage  beasts  ratione  piivilegii,  as,  by  reason  of  a  park, 
warren,  &c.,  he  hath  not  any  property  in  the  deer,  or  conies,  or 
pheasants,  or  partridges ;  and  therefore,  in  an  action  qttod  parcvm, 
tcarrenmmiy  &c.,  /regit  et  intrav\  et  3  damas,  lepares,  cunicnlos, 
phasianos,  j^adriceSy  cepit  et  asportavti,  he  shall  not  say  '  tiios/ 
for,  he  hath  no  property  in  them,  but  they  do  belong  to  him, 
*  ratione  pnvileg\'  for  his  game  and  pleasure,  so  long  as  they 
remain  in  the  privileged  place ;  for,  if  the  owner  of  the  park  dies, 
his  heir  shall  have  them,  and  not  his  executors  or  administrators, 
because,  without  them,  the  park,  which  is  an  inheritance,  is  not 
complete.''  The  law  there  laid  down,  is  not  disputed.  So,  in 
Com.  Dig.  Biens  (B.)  it  is  said  (4),  that  ''deer  in  a  park,  conies  in 
a  warren,  and  doves  in  a  dove-house,  go  with  the  inheritance  to  the 
heir."    Again,  in  Biens  (F.),  it  is  said  :  "  In  things  which  are/eT<e 


(1)  7  Co.  Eep.  17  b. 

(2)  Willes,  46. 

(3)  3  Lev.  227. 


(4)  Citing  Co.  litt.  8  a,  and  1  EoU. 
Abr.  916,  L  60. 
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natura,  none  can  have  an  absolute  property ;  as,  in  deer,  conies, 
&c.    Yet  a  man  may  have  a  qualified  or  possessory  property  in 
them ;  as,  if  deer,  &c.,  are  tame.     So,  if  the  possession  be  ratione 
privilegii  only,  he  has  no  property  in  them ;  as,  if  deer  are  in  a 
park»  conies  in  a  warren,  &c."  (i).    The  question  underwent  much 
discussion  in  Davies  v.  Powell  (2),  where  Willbs,  Ch.  J.,  says  :  "  I 
do  admit  that  it  is  generally  laid  down  as  a  rule,  in  the  old  books, 
that  deer,  conies,  &c.,  are  fera  natara,  and  that  they  are  not 
distrainable ;  and  a  man  can  only  have  a  property  in  them  ratione 
loci.    And  therefore,  in  the  case  of  Swans,  and  in  several  other 
books  there  cited,  it  is  laid  down  as  a  rule,  that,  where  a  man 
brings  an  action  for  chasing  and  taking  away  deer,  hares,  rabbits, 
&c.,  he  *Bhall  not  say  '  suos,'  because  he  has  them  only  for  his 
game  and  pleasure,  ratione  piivilegii,  whilst  they  are  in  his  park, 
warren,  &c.    But  there  are  writs  in  the  Begister,  fo.  102,  a  book  of 
the  greatest  authority,  and  several  other  places  in  that  book,  which 
show  that  this  rule  is  not  always  adhered  to.     The  writ  in  fo.  102 
is  *  quare  clatisuin   ipsitis   A.  f regit  et  intravit,   et  cunicvlos  suos 
cepit.'    The  reason  given  for  this  opinion,  in  the  books,  why  ttiey 
are  not  distrainable,  is,  that  a  man  can  have  no  valuable  property 
in  them.    But  the  rule  is  plainly  too  general;  for,  the  rule  in 
Co.  Litt.  is  extended  to  dogs ;  yet  it  is  clear  now  that  a  man  may 
have  a  valuable  property  in  a  dog.     Trover  has  been  several  times 
brought  for  a   dog,  and    great    damages   have  been  recovered. 
Besides,  the  nature  of  things  is  now  very  much  altered,  and  the 
reason  which  is  given  for  the  rule,  fails.    Deer  were  formerly  kept 
only  in  forests  or  chases,  or  such  parks  as  were  parks  either  by 
grant  or  prescription,  and  were  considered  rather  as  things  of 
pleasure  than  of  profit :   but  now  they  are  frequently  kept  in 
inclosed  grounds  which   are  not  properly  parks,  and  are  kept 
principally  for  the  sake  of  profit ;  and  therefore  must  be  considered 
as  other  cattle."    In  Williams  on  Executors  (3),  it  is  said  :  **  The 
animals  which  a  man  has  ratione  privilegiif  are  considered  as 
incident  to  the  freehold  and  inheritance,  and  do  not  pass  to  the 
executor  or  administrator.     Thus,  deer  in  a  park  (t.^.  as  it  should 
seem,  in  a  park  properly  so  called,  which  must  be  either  by  grant 
or  prescription),  conies  in  a  warren,  doves  in  a  dove-house,  will  not 
go  to  the  executor  or  administrator ;  and  the  reason  assigned  by 
Lord  Coke  (4),  is,  because,  without  them,  the  inheritance  would  be 
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incomplete.  Another  and  more  obvious  reason  mentioned  ^by 
Lord  Coke,  in  the  same  case,  is,  that  the  deceased  had  not  any 
property  in  them/'  Assuming  Eridge  Park  to  have  been  a  park  in 
the  strict  legal  sense,  the  direction  of  the  learned  Judge  to  the 
jury  was  free  from  objection.  And,  supposing  it  not  to  have  been 
a  legal  park,  the  executors  are,  beyond  all  doubt,  entitled  to  recover. 
If  it  were  not  a  legal  park,  the  mere  act  of  inclosing  and  fencing  in 
the  deer,  was  exercising  a  dominion  over  them,  which  prevented 
their  being  considered  as  being  /era  natura.  That  this  place  had 
lost  its  legal  character  and  existence  as  a  park,  before  the  late 
Earl's  time,  is  clear  from  all  the  evidence  on  both  sides.  Vert* 
venison,  and  inclosure  are  essential  incidents  of  a  legal  park. 

(Maule,  J.:    By    that  you  understand,  wild  deer,    feed,   and 
inclosure.) 

Precisely  so. 

(Mauls,  J. :  You  say  that  wild  deer  in  a  legal  park  go  to  the 
heir.    To  whom  would  wild  deer  in  a  usurped  park  go  ?) 

They  would  be  nullius  in  bonis.  By  altering  or  not  keeping  ap  the 
antient  inclosures,  or  by  the  destruction  of  all  the  deer  therein, 
Withers  v.  Iseham  (i),  Sir  Charles  HowarcVs  case  (2),  the  place 
becomes  disparked.  Lord  Coke  says  (:^) :  "If  the  tenant  of  a 
dove-house,  warren,  parke,  vivary,  estangues,  or  the  like,  do  take 
so  many,  as  such  sufficient  store  be  not  left  as  he  found  when  he 
came  in,  this  is  waste ;  and,  to  suffer  the  pale  to  decay,  whereby 
the  deer  is  dispersed,  is  waste."  The  like  is  laid  down  by 
Manwood,  J.,  in  Vavasor's  case  (4),  and  by  Lord  Hobart,  in 
Cowper  V.  Andrews  (5).  Lord  Coke,  commenting  on  the  word 
"  Parke,"  in  Litt.  §  878,  says  (6) :  "  This  should  be  written  parque, 
which  is  a  French  word,  and  signifieth  that  which  we  vulgarly  call 
a  parke,  of  the  French  *word  parquer,  to  imparke  or  inclose.  It  is 
called  in  Domesday,  Parous.  In  law,  it  signifieth  a  great  quantity 
of  ground  inclosed,  privileged  for  wild  beasts  of  chase,  by  prescrip- 
tion, or  by  the  King's  grant.  A  forest  and  chase  are  not,  but  a 
parke  must  be,  inclosed."  The  same  learned  author,  in  2  Inst.  199, 
observing  upon  the  word  **  park,"  in  the  stat.  of  West.  2,  c.  20, 
says :    ''  This  is  understood  of  a  lawful  park,  whereonto  three 


(1)  Dyer,  70  a. 

(2)  Cro.  Car.  59. 

(3)  Co.  Litt.  63  a. 


(4)  2  Leon.  222. 
(6)  Hobart,  39. 
(6)  Co.  Litt  233  i 
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things  are  required,  1.  A  liberty,  either  by  grant,  as  is  aforesaid, 
or  by  prescription ;  2.  Inclosure  by  pale,  wall,  or  hedge ;  and 
8.  Beasts  savages  of  the  parke."  Again,  in  4  Inst.  817,  he  says: 
"  Seeing  the  jurisdiction  of  the  forest  is  local,  the  law  of  the 
forest  hath  provided  that  the  forest  should  be  inclosed  by  metes 
and  bounds,  which  mdeed  are  the  inclosure  of  the  forest ;  for,  as 
parks  are  inclosed  with  wall,  pale,  or  hedges,  so  forest  and  chases 
are  inclosed  by  metes  and  bounds ;  and,  as  a  parke  cannot  be  a 
parke  without  such  an  inclosure  in  deed,  as  is  aforesaid,  so  it  can 
be  neither  forest  nor  chase  without  an  inclosure  in  law,  that  is,  by 
metes  and  bounds."  In  Eex  v.  Sir  John  Byron  (i),  in  a  quo 
wairanto,  ''for  that  the  defendant  for  a  year  past  hath  used  and 
yet  doth  use,  without  any  warrant,  within  the  manor  of  Golswick, 
in  the  county  of  Nottingham,  within  tlie  bounds  of  the  King's 
forest  of  Sherwood,  and  within  tlie  reguards  of  the  same  forest,  to 
have  a  park  witliin  the  said  manor,  with  a  pale,  hedge,  and  ditch 
inclosed,  being  two  hundred  acres  of  pasture,  and  a  hundred  acres  of 
wood,  within  the  said  park,  et  ad  venandum,  capiendum,  occi- 
dendum,  et  opportandum,  in  the  said  park  and  two  hundred  acres 
of  pasture  and  a  hundred  acres  of  wood,  omnes  et  omnimodas 
damas  domini  Begis  forestae  suee  prtedict.  in  parcum  *pr«Bdict.  et 
prsedict.  200  acr.  pasturae  et  100  acr.  bosci  aliquo  tempore  venand., 
nee  aliquffi  alisB  personee  qusBcunq.  intromittantur  ad  venandum  et 
f ugandum  intra  parcum  prsedictum  et  200  acr.  pasture  et  100  acr. 
bosci,  sine  licentia  defendentis,"  the  Chief  Justice  says  :  ''  I  agree 
that  one  may  have  a  park  within  a  forest,  by  prescription  or  by 
grant ;  but  then  the  same  ought  to  be  kept  so  inclosed  that  the 
beasts  of  the  forest  cannot  enter  into  the  park,  which  if  not  done, 
it  is  a  forfeiture  of  the  liberty  of  the  park ;  and  so  it  is,  if  he  have 
a  salterie,  or  deer-leap ;  for,  the  nature  of  a  park  is  to  be  inclosed ; 
and  in  10  Hen.  VII.  6(2),  it  is  said  that  a  park  consists  of  soile, 
inclosure,  and  game.  And  in  the  15  £dw.  III.,  Thomas,  Earl  of 
Lancaster,  lord  of  a  forest,  did  grant  leave  to  one  John  Harrington, 
to  make  a  park  within  the  said  forest;  and  there  it  is  adjudged, 
that,  if  the  grantee  does  so  slightly  inclose  the  park,  so  that  the 
forest  beasts  may  get  in  there,  that  it  is  a  forfeiture,  and  the^lordof 
the  forest  may  ent^r  and  take  the  deer  "  (3).  So,  in  Com.  Dig. 
Chase  (B.)»  it  is  said  (4) :  **  A  chase  is  the  same  Uberty  as  a  park. 
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(1)  Sir  John  Bridgman,  23,  26. 

(2)  M.  10  Hen.  VII.,  fo.  tt,  pi.  12. 

(3)  And  see  Manvood's  Forest  Laws, 
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save  that  it  is  not  inclosed."  (C.)  "  A  park  is  a  territory  incloeed» 
which  has  a  privilege  for  beasts  of  chase,  by  prescription  or  the 
King's  grant  (i).  And  the  owner  may  dispark  his  park,  if  he 
grants  or  destroys  all  the  venison,  vert,  or  inclosare  "  (2).  The 
same  doctrine  is  to  be  found  in  2  Bl.  Comm.  88,  and  in  Chitty's 
Prerogatives  of  the  Crown,  140,  141.  Reliance  will  probably  be 
placed,  on  the  part  of  the  defendant,  upon  the  case  of  Leicester 
Forest  (2) y  where  Sir  Edward  Coke  said,  ''it  had  been  adjudged 
that  the  non-user  of  a  fair  or  market,  *or  courts,  or  such  like 
liberties,  wherein  the  subjects  have  interest  for  their  common  profit 
or  common  justice,  is  cause  of  seizure  of  them:  but  the  non-user 
of  parks  or.  warrens,  or  such  like,  which  are  to  the  profit  only  or 
pleasure  of  the  owner,  is  not  any  cause  of  their  loss  or  forfeiture." 
But  that  was  the  case  of  a  park  in  a  forest.  In  Manwood*s  Forest 
Laws  (4),  it  is  said :  *'  As  a  forest,  in  his  own  proper  nature,  is 
the  most  highest  franchise  of  noble  and  princely  pleasure  that  can 
be  incident  unto  the  Crown  and  Boyal  dignity  of  a  Prince,  so  the  next 
in  degree  unto  it,  is,  a  liberty  of  a  franke  chase.  A  chase  in  one 
degree  is  the  self  same  thing  that  a  park  is;  and  there  is  no 
diversity  between  them,  save  only  that  a  park  is  inclosed,  and  a 
chase  is  always  open,  and  not  inclosed."  In  Cruise's  Digest  (5),  it 
is  said :  *' A  park  is  an  inclosed  chase,  extending  over  a  person's 
own  grounds,  privileged  for  beasts  of  venery,  and  beasts  of  forest 
and  chase,  by  the  King's  grant  or  prescription.  And  it  appears 
from  the  Ordinatio  de  Libertatibus  perquirendis,  27  Edw.  I.,  that 
those  who  would  purchase  a  new  park  should  have  writs  of  inquiry 
out  of  Chancery,  and  there  make  fine  for  the  park  having.  And, 
in  Madox's  History  of  the  Exchequer,  there  is  an  instance  of  a 
person  being  fined  forty  marks  for  making  a  park  without  the 
King's  licence.  To  a  park,  three  things  are  necessary  :  1.  A  grant 
from  the  Crown ;  2.  Inclosures  by  pale,  wall,  or  hedge ;  8.  Beasts 
of  park,  such  as  buck,  doe,  &c.  And,  where  all  the  deer  are 
destroyed,  it  shall  no  more  be  accounted  a  park ;  which  consists  of 
vert,  venison,  and  inclosure ;  for,  if  it  be  determined  in  any  of  these, 
it  is  a  total  disparking."  So,  in  Bac.  Abr.  Game,  it  is  said  :  *'  The 
wild  animals,  such  as  deers,  hares,  foxes,  *&c.,  are  understood  to 
be  those  which,  by  reason  of  their  swiftness  or  fierceness,  fly  the 


(1)  Citing  Co.  Litt.  233  a;  2  Inst. 
199  ;  Sir  J.  Bridgman,  26. 

(2)  Citinj?  Sir  OharltsHotvard*8  case, 
Cio.  Car.  69. 


(3)  Cro.  Jac.  165. 

(4)  Edit  1665  (3rd)  C.  1,  a.  5,  p.  52. 

(5)  Vol.    ni.    title    xzvii.    Fran- 
chisee, pL  15,  16,  p.  245. 
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dominion  of  man ;  and  in  these  no  person  can  have  a  property, 
unless  they  be  tamed  or  reclaimed  by  him  :  and,  as  property  is  the 
power  that  a  man  hath  over  any  other  thing  for  his  own  use,  and 
the  ability  that  he  has  to  apply  it  to  the  sustentation  of  his  being, 
when  the  power  ceases,  his  property  is  lost ;  and,  by  consequence, 
an  animal  of  this  kind  which  after  my  seizure  escapes  into  the 
wild  common  of  nature,  and  asserts  its  own  liberty  by  its  swiftness, 
is  no  more  mine  than  any  creature  in  the  Indies,  because  I  have  it 
no  longer  in  my  power  or  disposal.  Hence,  it  appears,  that,  by  the 
common  law,  every  man  had  an  equal  right  to  such  creatures 
as  were  not  naturally  under  the  power  of  man,  and  that  the  mere 
caption  or  seizure  created  a  property  in  them.  By  immediate 
manucaption,  or  taking  them  and  killing  them,  they  belong  to  such 
person,  in  the  same  manner  as  any  other  chattels,  and  cannot  be 
violated  from  him,  since  the  first  seizure  and  caption  was  sufficient 
to  vest  the  property  of  th«m  in  him.  By  taking  and  taming  them, 
they  belong  to  the  owner,  as  do  all  the  other  tame  animals,  so  long 
as  they  continue  in  this  condition,  that  is,  as  long  as  they  can  be 
considered  to  have  the  mind  of  returning  to  their  masters ;  for, 
while  they  appear  to  be  in  this  state,  they  are  plainly  the  owner's, 
and  ought  not  to  be  violated :  but,  when  they  forsake  the  houses 
and  habitations  of  man,  and  betake  themselves  to  the  woods,  they 
are  then  the  property  of  any  man.  Another  way  of  gaining 
property  in  them,  is,  by  inclosure,  and  then  the  beasts  must  be 
understood  to  be  mine,  as  the  profits  of  the  soil  itself  are,  and  they 
can  no  more  be  taken  and  carried  off  than  any  other  profits  of  the 
land :  and,  therefore,  if  deer  be  inclosed  in  a  park  or  paddock, 
conies  in  a  field  or  warren,  they  become  so  my  own  that  no  man 
ought  to  kill  or  take  *them  away.  And,  since  in  this  case  it  is  the 
inclosure  only  that  retains  them  (for,  take  away  the  inclosure,  and 
they  are  in  their  natural  liberty),  therefore  the  party  is  said  to 
have  right  as  he  hath  to  any  other  profits  there  inclosed,  and  a  dis- 
tinct and  independent  right  ia  every  animal.*'  *'  An  action  of 
trespass  may  be  brought  for  taking  a  man's  deer  in  a  park  or 
chase,  or  conies  in  his  warren,  for,  the  law  takes  notice  that  they 
are  inclosed,  because  these  are  the  proper  inclosures  for  that 
purpose ;  and,  consequently,  those  beasts  are  not  in  their  natural 
liberty,  and  therefore  the  property  is  in  the  plaintifT." 
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(Gresswbll,  J. :  That  is  not  quite  accurate,  because  a  chase  is 
unenclosed.) 
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Much  learning  upon  this  Bubject  is  to  be  found  in  the  judgment  of 
Baylby,  J.,  in  Hanuam  v.  Mockett(i)f  where  most  of  the  autho- 
rities upon  the  subject  were  considered.  Here,  the  evidence 
clearly  showed  that  the  antient  inclosure  of  Eridge  Park  had  not 
been  preserved,  and  consequently  that  a  condition  of  the  presumed 
grant  had  not  been  observed  :  and  the  forfeiture  of  the  franchise  is 
not  cured  by  the  finding  of  the  jury,  that  the  old  boundaries 
were  still  ascertainable.  In  the  judgment  already  adverted  to  in 
Davies  v.  Powell,  Willbs,  Ch.  J.,  says :  "  When  the  nature  of 
things  changes,  the  rules  of  law  must  change  too.  When  it  was 
holden  that  deer  were  not  distrainable,  it  was  because  they  were 
kept  principally  for  pleasure,  and  not  for  profit,  and  were  not  sold 
and  turned  into  money,  as  they  are  now.  But  now  they  are 
become  as  much  a  sort  of  husbandry,  as  horses,  cows,  sheep,  or 
any  other  cattle.  Whenever  they  are  so,  and  it  is  universally 
known,  it  would  be  ridiculous  to  say,  that,  when  they  are  kept 
merely  for  profit,  they  are  not  distrainable,  as  other  cattle,  though 
it  has  been  holden  that  they  were  not  so  when  they  were  *kept 
only  for  pleasure.  The  rules  concerning  personal  estates,  which 
were  laid  down  when  personal  estates  were  but  small  in  proportion 
to  lands,  are  quite  varied,  both  in  courts  of  law  and  equity,  now 
that  personal  estates  are  so  much  increased,  and  become  so  con- 
siderable a  part  of  the  property  of  this  kingdom.  Therefore, 
without  contradicting  the  reasons  which  are  laid  down  concerning 
this  matter  in  the  antient  books,  and  without  determining  anything 
with  respect  to  deer  in  forests  and  chases,  or  parks,  properly  so 
called,  concerning  which  we  do  not  think  it  necessary  to  determine 
anything  at  present,  we  are  all  of  opinion  that  we  are  well  war- 
ranted by  the  pleadings  to  determine  that  these  deer,  under  the 
circumstances  in  which  they  appear  to  have  been  at  the  time  when 
this  distress  was  taken,  were  properly  and  legally  distrained  for  the 
rent  that  was  in  arrear."  The  opinion  of  the  jury  in  this  case 
coincides  exactly  with  that  of  the  Judges  in  that  case. 


Talfourd  and  Byles,  Serjts.,  and  Willes,  in  support  of  the  rule : 

There  has  been  no  satisfactory  finding  by  the  jury.  The  simple 
question  left  to  them  was,  whether  these  deer  were  tame  and 
reclaimed,  or  wild :  the  other  two  questions  were  put  to  them 
rather  for  the  future  guidance  of  the  Court  in  banco.  It  is  by  no 
means  clear  that  the  jury  were  unanimous  upon  the  first  question ; 
(1)  26  E,  E,  591  (2  B.  &  C.  934;  4  Dowl.  &  Ry.  518). 
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it  may  be  doubted  whether  their  hesitation  arose  from  the  effect  of 
their  answers  to  the  two  other  questions,  or  upon  the  answers 
themselves. 

(Maulb,  J. :  The  learned  Judge  told  the  jury  to  find  for  plaintiffs 
or  defendant,  as  they  found  that  the  animals  were  tame  or  wild : 
and  they  found  for  the  plaintiffs.  Surely  that  was  a  sufficient 
finding.) 

The  question  whether  the  animals  were  wild,  or  tame  and 
reclaimed,  was  submitted  to  the  jury  entirely  upon  *the  state  of 
the  animals  themselves,  and  the  condition  of  the  inclosure.  That, 
it  is  submitted,  was  not  correct.  The  question  which  ought  to 
have  been  presented  to  the  jury,  was  excluded,  viz.,  whether  Bridge 
Park  was  a  place  which  still  retained  all  the  incidents  of  a  legal 
park,  or  whether  it  had  become  disparked  by  reason  of  the 
alterations  which  appeared  to  have  been  made  in  its  boundaries. 
It  is  clear,  from  the  old  authorities  which  have  been  cited,  that 
deer  in  a  legal  park  go  to  the  heir,  and  not  to  the  executor.  They 
form,  as  Lord  Coke  says,  the  ornament  of  the  inheritance,  which 
would  be  incomplete  without  them.  It  is  said  on  the  other  side, 
that  the  legal  incidents  of  a  park,  properly  so  called,  are,  vert, 
venison,  and  inclosure ;  and  that  the  destruction  of  either  of  these, 
ipso  facto  operates  as  a  destruction  of  the  franchise.  If  venison  be 
indispensable  to  the  subsistence  of  the  franchise,  it  would  be 
strange,  indeed,  if  it  should  be  held  to  be  destroyed,  unless  each 
successive  possessor  thought  fit  to  bequeath  the  deer  to  the  person 
next  entitled  to  the  inheritance.  And  yet  such  is  the  inevitable 
result  of  the  argument  on  the  other  side.  It  is  contended,  upon  the 
supposed  authority  of  some  obiter  dicta  in  Davies  v.  Poicell,  that  deer 
no  longer  possess  the  characteristics  which  marked  them  formerly. 
That,  however,  is  begging  the  whole  question.  It  is  further  con- 
tended that  the  unauthorised  extension  of  an  antient  park,  destroys 
the  whole  franchise.    But  for  that  no  authority  was  cited. 

(WiLDB,  Gh.  J. :  Suppose  the  park  were  greatly  extended,  and  the 
number  of  deer  therein  proportionately  increased,  would  the  heir 
be  entitled  to  claim  the  whole  herd,  by  reason  of  the  original 
existence  of  the  more  limited  franchise  ?) 

It  might  be  a  question  for  the  jury,  whether  the  deer  were 
increased  to  an  unreasonable  extent,     Additions  to  the  stock  go  to 
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the  heir :  Co.  Litt.  8.  Are  the  rights  of  the  sacceeding  tenant  in 
tail  to  be  affected  by  his  ^predecessor's  extension  of  the  inclosnre? 
In  the  case  of  Leicester  Forest  (i),  it  was  resolved  by  all  the  Cocbt 
**  that  parks  being  laid  open  to  forests  for  forty  years,  may  yet  be 
inclosed  again  ;  and  they  may  kill  any  deer  that  come  therein/* 

(Maulb,  J. :  It  may  be  that  the  tenant  in  tail  would  be  a  wrong- 
doer,  in  prostrating  fences,  so  as  to  give  the  deer  a  larger  circuit 
than  he  had  lawful  right  to.) 

It  may  be  that  the  Grown  might  complain  of  the  additions  made  to 
the  park :  but  it  concerns  not  the  subject. 

(Maulb,  J. :  Wild  deer  in  a  park,  no  doubt,  go  to  the  heir.  Do 
you  contend  that  reclaimed  deer  which  are  kept  in  a  legal  park, 
also  go  to  the  heir  ?) 

They  do,  provided  they  have  the  range  of  the  park,  as  the  deer  in 
question  had. 

(WiLDB,  Ch.  J. :  What  would  be  a  reclaiming  of  deer  in  a  park, 
except  what  was  done  with  the  deer  in  this  case  ?) 

Justinian's  Institutes,  Lib.  II.  tit.  I.  §  12,  contains  all  that  is  worth 
looking  at  out  of  the  law  of  this  country,  upon  this  subject :  ''  Fene 
igitur  bestisd,  et  volucres,  et  piscee,  et  omnia  animalia  qu®  mari, 
coelo,  et  terra  nascuntur,  simul  atque  ab  aliquo  capta  fuerint,  jure 
gentium  statim  illius  esse  incipiunt :  quod  enim  ante  nullius  est,  id, 
naturali  ratione  occapanti  conceditur :  nee  interest,  feras  bestias  et 
volucres  utrum  in  suo  fundo  quis  capiat,  an  in  alieno.  Plane,  qui 
alien  um  fundum  ingreditur,  venandi,  aut  aucupandi  gratia,  potest 
a  domino,  si  is  praeviderit,  prohiberi  ne  ingrediatur.  Quicquid 
aatem  eorum  ceperis,  eo  usque  tuum  esse  intelligitur,  donee  tua 
custodia  coercetur.  Cum  vero  tuam  evaserit  custodiam,  et  in 
libertatem  naturalem  sese  reciperit,  tuum  esse  desinit,  et  rursus 
occapantis  fit.  Naturalem  autem  libertatem  recipere  intelligitnr, 
cum  vel  oculos  tuos  effugerit,  vel  ita  sit  in  conspectu  tuo,  nt  difficilis 
sit  ejus  persecutio."  There  is  a  marked  difference  between  the  Roman 
law  and  the  law  of  this  country  upon  this  ^subject.  "  In  the  view  of 
the  Bomans,"  says  Dr.  Ignatius  Eauffman,  in  a  note  to  the  12th 
edition  of  Professor  Mackeldey's  Compendium  of  Modern  Civil  Law, 
p.  277,  "  animalia  f era,  or  wild  beasts,  were  res  nulUus ;  hence,  the 

(1)  Cro.  Jac.  155. 
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property  in  them  ceased  as  soon  as  they  had  made  their  escape. 
The  property  in  animaiia  man$\iefacta,  or  tamed  animals,  e.g.  deer, 
pigeons,  peacocks,  bees,  or  a  tamed  bear,  is  lost  as  soon  as  they 
have  returned  to  their  natural  wild  state,  and  have  escaped  from 
our  sight  (ciA/ii  oculo$  effiigerint).  Animaiia  mansxieta,  i.e.  animals 
whose  nature  renders  them  familiar  with  man,  as  e.g.  domestic 
animals,  fowls,  &c.,  are  objects  of  private  property,  and  consequently 
are  not  acquired  by  occupancy.  At  the  present  day,  in  Germany, 
the  right  of  occupancy,  as  far  as  relates  to  hunting,  fishing,  and 
fowling  (all  but  the  right  to  catch  butterflies  and  cockchafers)  is 
monopolised  by  the  State,  the  Princes,  the  nobility,  and  here  and 
there  a  private  proprietor.  The  romantic  period  of  occupancy  has 
vanished  for  ever,  along  with  the  kindred  simplicities  of  the  golden 
age."  In  1  Boll.  Abr.  Dismes  (C),  pi.  5  (i),  it  is  said  :  "  Si  home  ad 
phesants,  et  eux  conserve  deins  un  enclose  bois,  et  clipp  les  wings 
del  phesants,  et  del  eggs  hatch  et  educate  jeune  phesants,  nul  dismes 
serra  paye  de  ceux  eggs  ou  jeune  phesants,  pur  ceo  que  ils  ne  sont 
reclaime,  mes  continue /<?r€?  naturcBy  et  vellent  vaer  [qu.  voilent  voler] 
hors  del  enclosure  si  lour  wings  ne  fueront  clipp  "  (2).  In  Lif(yrd*B 
case  (3),  it  is  said  :  "  It  is  true,  that  an  integral  part,  or  thing  appen- 
dant in  possession,  cannot  be  parcel,  &c.  of  a  reversion  expectant  upon 
an  estate  for  life,  as  has  been  said  ;  but  the  trees  (as  has  been  often 
said)  are  growing  out  of  the  inheritance,  and  attendant  upon  it ; 
as,  by  a  grant  of  the  reversion,  the  ♦charters  and  evidences  shall 
pass  as  things  attendant  upon  the  inheritance,  and  in  truth  they 
are  the  sinews  of  the  inheritance.  So,  if  I  have  a  manor  in  which 
there  is  a  park  and  fish-ponds,  and  I  lease  the  manor,  except  the 
game  of  deer,  and  the  fish,  and  afterwards  I  grant  over  the  reversion, 
the  grantee  shall  have  the  deer  and  the  fish,  as  things  attendant 
upon  the  inheritance;  so  not  only  those  which  have  vegetative 
life,  but  all  those  which  have  sensitive  life,  shall  go  with  the 
inheritance."  The  reason  given  by  Lord  Mansfield,  in  Lawton  v. 
Salmon  (4),  why  salt-pans  go  to  the  heir,  and  not  to  the  executors, 
is,  that  "  The  inheritance  cannot  be  enjoyed  without  them :  they 
are  accessories  necessary  to  the  enjoyment  and  use  of  the  principal." 
Much  learning  on  the  subject  of  parks,  whether  in  forests  or  else- 
where, is  to  be  found  in  Manwood,  224,  and  also  in  Com.  Dig. 
Chase  (C). 
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(1)  Translated,  8  Yin.  Abr.  576. 

(2)  Winbroke  y.  Evans,  1 1  Car. 

(3)  11  Ck>.  Bep.  50  a. 


(4)  2  E.  B.  764  (1  H.  Bl.  260,  «. 
3  Atk,  15,  n.). 
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Morgan  (Wilde,  Ch.  J. :  Is  not  the  result  this,  that  a  park  must  be 

Thk  Earl     inclosed  at  all  events,  if  in  a  forest,  so  as  to  keep  the  King's  deer 

OFABER.         Q^^m 
OATRyNY.        ""•"/ 

That  is  probably  so.  A  partial  destruction  of  the  inclosure,  how- 
ever, will  not  destroy  the  franchise.  In  Hooper  v.  Andrews  (i) 
Warburton,  J.,  says  :  "  Un  parke  consist  sur  deere  et  inclosure ;  si 
tout  le  deere  morust,  uncore  si  sont  restore  arere,  le  parke  continue." 
The  learned  Judge,  in  this  case,  should  have  direct-ed  the  jury  to 
take  into  their  consideration  the  circumstance  of  this  being  a  legal 
park,  in  order  to  enable  them  to  determine  the  question,  and  the 
only  substantial  one,  which  he  did  leave  to  them,  viz.,  whether  the 
deer  were  tame  and  reclaimed,  or  otherwise.  If  it  was  a  l^al 
park,  it  would  be  for  the  jury  to  say  whether  or  not  the  deer 
retained  so  much  of  their  original  wild  character  as  was  consistent 
[  *792  ]  *with  their  inclosure  in  such  a  place,  and  with  the  exercise  of  such 
acts  of  ownership  as  were  necessary  to  enable  the  owner  of  the 
inheritance  for  the  time  being  to  enjoy  them  as  part  of  his 
inheritance.  It  ought  not  to  be  placed  in  the  power  of  a  jury  in 
this  manner  to  destroy  a  franchise. 

Cwr.  adv.  rult. 


Maule,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  case  was  argued  in  Easter  Term,  1848,  before  Lord  Chief 
Justice  Wilde,  and  my  brothers  Coltman  and  Cresswell,  and  myself. 
In  the  absence  of  the  Lord  Chief  Justice,  I  now  proceed  to  pro- 
nounce the  judgment,  which  has  been  prepared  by  him,  and  in 
substance  assented  to  by  us. 

This  was  an  action  of  trover  brought  to  recover  damages  for  the 
conversion  of  a  number  of  deer. 

The  declaration  contained  two  counts.  The  first  count  stated 
that  the  testator,  in  his  life-time,  was  possessed  of  a  certain  number 
of  bucks,  does,  and  other  descriptions  of  deer,  being  captured  and 
reclaimed  from  their  natural  wild  state,  and  confined  in  the  close 
of  the  testator ;  and  that  the  plaintiffs,  after  his  death,  were 
possessed  as  executors ;  and  that  the  defendants  afterwards  con- 
verted the  deer,  &c.  The  second  count  stated  that  the  plaintiffs, 
as  executors,  were  possessed  of  the  like  quantity  of  deer,  which  the 
defendant  had  converted,  to  the  damage  of  the  plaintiffs. 

The  defendant,  except  as  to  a  certain  number  of  bucks,  does,  and 
(1)  1  Roll.  Eep.  120,  S.  C,  per  nom.  Cowper  v.  Andrews,  Hobart,  39. 
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fawns,  pleaded,  Not  guilty,  to  the  whole  declaration  ;  and,  secondly, 
that  tlie  testator  was  not  possessed,  nor  were  the  plaintiffs,  as  his 
executors,  possessed,  of  the  deer,  as  alleged ;  thirdly,  that,  except 
as  to  a  certain  number  of  bucks,  does,  and  fawns,  the  deer  alleged 
in  the  declaration  were  not  captured,  ^reclaimed,  and  tamed,  or  kept 
confined  in  inclosed  grounds,  as  alleged  ;  lastly,  as  to  the  excepted 
bucks,  does,  and  fawns,  the  defendant  paid  the  sum  of  85/.  into 
Coart. 

Issue  was  joined  on  these  pleas. 

The  cause  was  tried  before  the  late  Mr.  Justice  CoUman,  at  the 
sittings  in  Middlesex  after  Hilary  Term,  1847,  when  the  jury  found 
a  verdict  for  the  plaintiffs  upon  the  issues,  testator  possessed, 
plaintiffs  possessed,  and  that  the  deer  were  tame  and  reclaimed. 

A  rule  nisi  was  afterwards  obtained  by  the  defendant,  in  the 
following  Easter  Term,  to  show  cause  why  there  should  not  be  a 
new  trial,  upon  the  ground  of  misdirection,  that  there  had  been  no 
sufficient  verdict  found  by  the  jury,  and  that,  if  a  sufficient  verdict 
had  been  found,  it  was  contrary  to  the  evidence. 

Several  questions  arose  upon  the  trial :  first,  whether  the  land 
called  Eridge  Park,  in  the  county  of  Sussex,  was  an  antient  legal 
park ;  secondly,  whether  it  continued  to  be  a  legal  park,  or  whether 
it  had  become  disparked,  by  the  addition  of  other  lands  to  the 
original  park,  and  by  the  removal,  decay,  or  destruction  of  the 
fences,  so  as  to  destroy  the  evidence  of  the  boundaries  of  such 
antient  park  ;  and  whether  the  deer  kept  in  such  park  had  been 
tame  and  reclaimed. 

In  support  of  the  defendant's  case,  various  antient  documents 
were  given  in  evidence,  to  establish  that  the  place  in  question  was 
an  antient  legal  park,  and  that,  from  a  very  early  period,  down  to 
the  time  of  the  death  of  the  testator,  there  had  always  been  a 
considerable  herd  of  deer  maintained  in  the  park.  And  it  was  also 
proved  that  the  place  in  question,  consisting  of  upwards  of  seven 
hundred  acres  of  land,  was  in  many  parts  of  a  very  wild  and  rough 
description.  It  also  appeared  by  the  evidence  that  certain  lands 
had  been  added  to  the  ^original  park ;  and  there  was  some  contrariety 
of  evidence  in  regard  to  the  state  of  the  fences. 

It  was  also  proved  that  a  considerable  quantity  of  deer  had  the 
range  of  the  park ;  and  that  some  were  tame,  as  it  was  called,  and 
others  wild.  What  in  particular  the  witnesses  meant  by  the  dis- 
tinctions of  tame  and  wild,  was  not  explained :  but  it  rather  seemed 
that  their  meaning  was,  .that  some  were  less  shy  and  timid  than 
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others.  It  appeared  that  the  deer  very  rarely  escaped  out  of  the 
boundaries ;  that  they  were  attended  by  keepers,  and  were  fed  in 
the  winter  with  hay,  beans,  and  other  food ;  that,  a  few  years  back, 
a  quantity  of  deer  had  been  brought  from  some  other  place,  and 
turned  into  Eridge  Park ;  that  the  does  were  watched,  and  the 
fawns,  as  they  dropped,  were  constantly  marked,  so  that  their  age 
at  a  future  time  might  be  ascertained;  that,  at  certain  times,  a 
number  of  deer  were  selected  from  the  herd,  caught  with  the  assist- 
ance of  dogs,  and  were  put  into  certain  parts  of  the  park,  which 
were  then  inclosed  from  the  rest,  of  sufficient  extent  to  depasture 
and  give  exercise  to  the  selected  deer,  which  were  fattened  and 
killed,  either  for  consumption,  or  for  sale  to  venison  dealers ;  that 
the  deer  were  usually  killed  by  being  shot ;  and  that  there  was  a 
regular  establishment  of  slaughter-houses,  for  preparing  and 
dressing  them  for  use. 

Such  being  the  general  effect  of  the  evidence,  the  learned  Judge 
stated  to  the  jury,  that,  by  the  general  law,  deer  in  a  park  went  to 
the  heir-at-law  of  the  owner  of  the  park ;  but  that  deer  which  were 
tame  and  reclaimed  became  personal  property,  and  went  by  law  to 
the  personal  representative  of  the  owner  of  them,  and  not  to  the 
heir  of  the  owner  of  the  park  in  which  they  were  kept.  And  the 
learned  Judge  left  it  to  the  jury,  whether  the  place  in  question  was 
proved  by  the  evidence  to  have  been  an  antient  park,  with  the  legal 
rights  *of  a  park ;  and  told  them,  that,  if  it  had  been  an  antient 
park,  and  the  boundaries  could  not  now  be  ascertained,  that  the 
franchise  might  be  forfeited  in  reference  to  the  Crown,  but  that 
that  would  not  affect  the  question  between  the  parties  relative  to 
the  deer,  that  question  being,  whether  the  deer  were  tamed  and 
reclaimed ;  which  must  be  determined  with  reference  to  the  state 
and  condition  of  the  animals,  the  nature  of  the  place  where  they 
were  kept,  and  the  mode  in  which  they  had  been  treated  :  and  the 
learned  Judge  stated  in  writing  the  questions  to  be  answered  by  the 
jury,  which  were,  first,  whether  they  found  for  the  plaintiffs,  the 
executors,  or  for  the  defendant.  Lord  Abergavenny ;  secondly, 
whether  they  found  the  place  to  be  an  antient  park,  with  the 
incidents  of  a  legal  park ;  thirdly,  whether  the  boundaries  could  be 
ascertained  by  distinct  marks. 

The  jury  answered,  that  they  found  the  place  to  be  an  antient 
park,  with  all  the  incidents  of  a  legal  park;  secondly,  that  the 
boundaries  of  the  ancient  park  could  be  ascertained.  And  the  jury 
expressed  a  wish  to  abstain  from  finding  for  either  plaintifiis  or 
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defendant ;  but,  upon  being  required  to  do  so,  they  found  a  verdict 
for  the  plaintiffs,  and  stated  that  the  animals  had  been  originally 
vild,  but  had  been  reclaimed. 

The  rule  came  on  for  argument  in  Easter  Term,  1848 ;  and  it 
appeared,  upon  the  discussion,  that  the  objection  that  no  sufficient 
verdict  had  been  found  by  the  jury,  had  been  urged  upon  a  mis- 
apprehension of  what  the  jury  had  said.  It  was  supposed  that  the 
jury  had  not  found,  in  terms,  for  either  plaintiffs  or  defendant,  but 
merely  had  answered  the  questions  put  to  them :  but  it  appeared, 
upon  inquiry,  that  the  jury  had  been  required  to  find  a  verdict  for 
the  plaintiffs  or  for  the  defendant,  in  addition  to  answering  the 
questions ;  and  that  they  accordingly  returned  a  verdict  for  the 
plaintiffs. 

The  second  objection  was,  that  the  Judge  had  misdirected  the 
jury :  and  it  has  been  contended,  in  support  of  that  objection,  that 
the  Judge  must  be  held  to  have  misdirected  the  jury,  in  having 
omitted  to  impress  sufficiently  upon  them  the  importance  of  the 
fact  of  the  deer  being  kept  in  an  antieut  legal  park. 

But  the  Judge  did  distinctly  direct  the  attention  of  the  jury  to 
the  fact  of  the  deer  being  in  a  legal  park,  if  such  should  be  their 
opinion  of  the  place,  as  an  important  ingredient  in  the  considera- 
tion of  the  question  whether  the  deer  were  reclaimed  or  not,  when 
he  directed  them  that  the  question  whether  the  deer  had  been 
reclaimed,  must  be  determined  by  a  consideration,  among  the  other 
matters  pointed  out,  of  the  nature  and  dimensions  of  the  park  in 
which  they  were  confined ;  and  we  do  not  perceive  any  objection- 
able omission  in  the  Judge's  direction  in  this  respect,  unless  the 
jury  ought  to  have  been  directed  that  such  fact  was  conclusive  to 
negative  the  reclamation  of  the  deer. 

It  has  not  been,  on  the  part  of  the  defendant,  contended,  in  terms, 
that  deer  kept  in  a  legal  park,  can,  in  no  case,  be  deemed  to  have 
been  tamed  or  reclaimed,  although  the  argument  seemed  to  bear 
that  aspect :  but  the  many  cases  to  be  found  in  the  books,  in  which 
the  question  has  been  agitated,  in  which  the  property  was  of  deer 
in  a  park,  seem  quite  inconsistent  with  such  a  position ;  because, 
in  all  such  cases,  the  arguments  proceeded  upon  the  distinct  fact 
that  the  deer  were  in  a  park,  that  is,  a  legal  park  ;  and  the  question 
was,  whether  deer  continued  to  be  wild  animals,  in  which  no 
property  could  be  acquired,  and  which  therefore,  like  other  game 
and  wild  animals,  being  upon  the  land,  passed  with  the  estate,  or 
whether,  by  reason  of  their  being  tamed  and  reclaimed,  a  property 
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could  be  acquired  in  the  deer,  distinct  from  the  estate,  ahhoogh 
remaining  in  the  park,  and  which  would  pass  in  like  manner  as 
other  personal  property. 

The  general  position,  therefore,  to  be  found  in  all  the  books,  that 
deer  in  a  park  will  pass  to  the  heir,  unless  tamed  and  reclaimed,  in 
which  case  they  would  pass  to  the  executor,  seems  to  be  inconsis- 
tent with  the  position,  that  deer  cannot,  in  any  case,  be  considered 
as  tamed  and  reclaimed,  whilst  they  continue  in  a  legal  park. 
Many  authorities  are  cited  upon  that  subject,  the  names  of  which 
it  is  not  necessary  to  advert  to. 

The  observations  made  in  support  of  the  rule,  on  the  part  of  the 
defendant,  were  rather  addressed  to  a  complaint  that  the  learned 
Judge  did  not  give  so  much  weight  to  the  fact  of  this  being  a  I^gal 
park,  as  they  thought  belonged  to  it,  than  to  any  exception  to  what 
the  Judge  really  said  upon  the  subject.  There  can  be  no  doubt 
that  the  learned  counsel  on  the  part  of  the  defendant,  did  not  omit 
to  impress  upon  the  jury  his  view  of  the  importance  of  the  fact  of 
the  deer  being  found  in  an  antient  and  legal  park ;  and  nothing  is 
stated  to  have  fallen  from  the  Judge,  calculated  to  withdraw  the 
attention  of  the  jury  from  the  observations  of  the  counsel  made  in 
that  respect,  or  to  diminish  the  force  which  justly  attaches  to  any 
of  them. 

It  remains  to  be  considered  whether  the  arguments  in  support  of 
the  rule  have  shown  that  the  verdict  upon  the  issue,  whether  the 
deer  were  tamed  and  reclaimed,  was  warranted  by  the  evidence. 
In  showing  cause,  on  the  part  of  the  plaintiff,  against  the  role,  it 
was  contended  that  the  conclusion  of  the  jury,  that  Eridge  Park 
continued  to  possess  all  the  incidents  of  a  legal  park,  was  not 
warranted  by  the  evidence ;  because,  it  was  said  that  the  franchise 
had  been  forfeited  by  the  addition  of  other  lands  to  the  antient 
park,  and  the  destruction  of  the  means  of  ascertaining  the  antient 
boundaries ;  and  numerous  authorities  were  referred  to,  relating  to 
the  requisites  for  constituting  an  existing  legal  park,  and  of  the 
causes  of  the  forfeiture  of  the  ^franchise.  But  the  opinion  which 
the  Court  has  formed  upon  the  other  parts  of  the  case,  renders  it 
unnecessary  to  enter  into  the  consideration  of  that  question,  or  into 
an  examination  of  the  authorities  referred  to. 

That  it  was  proper  to  leave  the  question  to  the  jury  in  the  terms 
in  which  the  issue  is  expressly  joined,  cannot  be  disputed :  and  the 
du'ection,  that  that  question  must  be  determined  by  referring  to  the 
place  in  which  the  deer  were  kept,  to  the  nature  and  habits  of  the 
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animals,  and  to  the  mode  in  which  they  were  treated,  appears  to 
the  Court  to  be  a  correct  direction  :  and  it  seems  difficult  to  ascer- 
tain by  what  other  means  the  question  should  be  determined, 
whether  the  evidence  in  this  case  was  such  as  to  warrant  a  con- 
clusion that  the  deer  were  tamed  and  reclaimed.  The  Court  is, 
therefore,  of  opinion,  that  the  rule  cannot  be  supported,  on  the 
ground  of  misdirection. 

It  is  not  contended  that  there  was  no  evidence  fit  to  be  sub- 
mitted to  the  jury,  and  that  therefore  the  plaintiff  ought  to  have 
been  nonsuited:  but  it  is  said  that  the  weight  of  evidence  was 
against  the  verdict. 

In  considering  whether  the  evidence  warranted  the  verdict  upon 
the  issue,  whether  the  deer  were  tamed^and  reclaimed,  the  observa- 
tions made  by  Lord  Chief  Justice  Willbs  in  the  case  of  Davies  v. 
Powell  (1),  are  deserving  of  attention.  The  difference  in  regard  to 
the  mode  and  object  of  keeping  deer  in  modern  times,  from  that 
which  antiently  prevailed,  as  pointed  out  by  Lord  Chief  Justice 
WiLLES,  cannot  be  overlooked.  It  is  truly  stated,  that  ornament 
and  profit  are  the  sole  objects  for  which  deer  are  now  ordinarily 
kept,  whether  in  antient  legal  parks,  or  in  the  modern  enclosures 
80  called;  the  instances  being  very  rare  in  which  deer  in  such 
places  are  kept  and  used  for  sport ;  indeed,  their  whole  manage- 
ment  ^differing  very  little,  if  at  all,  from  that  of  sheep,  or  of  any 
other  animals  kept  for  profit.  And,  in  this  case,  the  evidence 
before  adverted  to,  was,  that  the  deer  were  regularly  fed  in  the 
winter ;  the  does  with  young  were  watched ;  the  fawns  taken  as 
soon  as  dropped,  and  marked  ;  selections  from  the  herd  made  from 
time  to  time,  fattened  in  places  prepared  for  them,  and  afterwards 
sold  or  consumed,  with  no  difference  of  circumstance  than  what 
attached,  as  before  stated,  to  animals  kept  for  profit  and  food. 

As  to  some  being  wild,  and  some  tame,  as  it  is  said,  individual 
animals,  no  doubt,  differed,  as  individuals  in  almost  every  race  of 
animals  are  found,  under  any  circumstances,  to  differ,  in  the  degree 
of  tameness  that  belongs  to  them.  Of  deer  kept  in  stalls,  some 
would  be  found  tame  and  gentle,  and  others  quite  irreclaimable, 
in  the  sense  of  temper  and  quietness. 

Upon  a  question  whether  deer  are  tamed  and  reclaimed,  each 
case  must  depend  upon  the  particular  facts  of  it :  and,  in  this  case, 
the  CouBT  think  that  the  facts  were  such  as  were  proper  to  be 
submitted  to  the  jury ;  and,  as  it  was  a  question  of  fact  for  the 

(1)  Willes,  46. 
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jnry,  the  Court  cannot  perceive  any  sufficient  groands  to  warrant  it 
in  saying  that  the  jury  have  come  a  wrong  conclusion  upon  the 
evidence,  and  do  not  feel  authorised  to  disturb  the  verdict :  and  the 
rule  for  a  new  trial  must,  therefore,  be  discharged. 

Hide  discharged  (i). 
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WAEKEN  AND  Another  v.  PEABODY. 

(8  C.  B.  800— 811 ;  S.  C.  19  L.  J.  C.  P.  43;  14  Jup.  150.) 

By  a  charter-party  it  was  agreed  that  the  ship  should  proceed  to  Bald- 
more,  and  there  load  a  full  cargo  of  produce,  and  proceed  therewith  to  the 
United  Kingdom,  and  deliver  the  same,  on  being  paid  freight  '*  at  and  after 
the  rate  of  58,  M.  per  barrel  of  flour,  meal,  and  naval  stores,  and  lU.  per 
quarter  of  480  lbs.  for  Indian  com  or  other  grain ;  "  that  the  caigo  was  not 
to  consist  of  less  than  3,000  barrels  of  flour,  meal,  or  naval  stores ;  and  that 
not  less  flour  or  meal  than  naval  stores  was  to  be  shipped. 

The  vessel  arrived  here  with  a  cargo  consisting  of  769  hhds.  of  tobacco, 
6,047  bushels  of  bran,  2,000  bushels  of  oats,  5,000  oak-staves,  and  3  barrels 
of  flour. 

The  evidence  showed,  that  a  quarter  of  Indian  com  or  wheat  weighing 
480  lbs.  wotdd  occupy  a  space  of  10^  cubic  feet,  and  that  a  quarter  of 
American  oats,  which  weighed  upon  an  average  272  Ibe.,  would  occapy  a 
space  of  16  cubic  feet.  It  also  appeared  that  oats  were  not  a  usual  shipment 
from  America : 

Held,  that  **  other  grain,"  in  this  charter-party,  must  be  taken  to  mean 
such  description  of  grain  as  would  average  480  lbs.  to  the  quartor,  and 
therefore  to  exclude  oats;  and  that  the  ship-owner  was  entitled  to  receive 
freight  upon  the  supposition  that  3,000  barrels  of  flour,  meal,  or  naval  stores 
had  been  shipped,  and,  for  the  rest  of  the  space,  at  the  rate  of  11<.  per 
quarter  of  Indian  com,  or  other  grain  at  the  average  rate  of  480  Ihe.  to 
the  quarter. 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that, 
on  the  24th  of  February,  1847,  by  a  certain  charter-party  of 
a£freightment  then  made  between  the  plaintiffs,  owners  of  the  good 
ship  or  vessel  called  the  Ayrshire^  A  1,  of  the  measurement  of  625 
tons,  or  thereabouts,  then  lying  in  the  port  of  London,  whereof  the 
plaintiff  John  Howe  Brown  was  master,  of  the  one  part,  and  the 
defendant,  therein  described  of  London,  merchant,  freighter  of  the 
said  ship,  of  the  other  part,  it  was  mutually  agreed  by  the  said 
parties,  amongst  other  things,  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  ahoold, 
immediately  on  her  then  present  inward  cargo  being  discharged, 


(1)  As  to  Botherfeld  and  Everugg 
or  Erugg,  vide  Inquisit.  post  mortem, 
temp.  Edw.  IH.,  Vol.  H.  fo.  119, 
160,  161,  212,  214.  244,  292,  319; 
Abbrev.    Botul.   Orig.  in    Scaccario, 


Vol.  L  fo.  225  b,  VoL  U.  fo.  27  b, 
225  b,  229  a,  234  a  ;  Calendarium 
Botul.  Patent,  fo.  122  a,  129  b,  fo.  B. 

Ud^etalihi. 


VOL.  Lxxix,l         1849.     C.  P.     8  C.  B.  800—802.  768 

and  she  was  ballasted,  sail  and  proceed  to  Hampton  Roads,  Ghesa-  Warrbk 
peake  Bay,  for  orders,  and  from  thence  proceed  to  Norfolk  or  pkabodt 
Baltimore,  as  ordered  by  the  charterer's  agent,  and  there  load  a 
full  and  complete  cargo  of  produce,  which  the  said  merchant  bound 
himself  *to  ship,  not  exceeding  what  she  could  reasonably  stow  and  [  •80i  ] 
carry  over  and  above  her  tackle,  apparel,  provisions,  and  furniture ; 
and,  being  so  loaded,  should  therewith  proceed  to  Cork  or  Falmouth 
for  orders,  and  from  thence  to  a  safe  port  of  discharge  in  the 
United  Kingdom,  or  so  near  thereunto  as  she  might  safely  get,  and 
deliver  the  same  as  was  customary,  on  being  paid  freight  "  at  and 
after  the  rate  of  Ss.  6d.  per  barrel  of  flour,  meal,  and  naval  stores, 
and  11«.  per  quarter  of  480  lbs.  for  Indian  corn  or  other  grain:  " 
That  it  was  further  agreed  that  the  captain  should  await  a  return 
of  post,  at  Cork  or  Falmouth,  from  London,  without  its  being 
counted,  in  the  lay  days ;  the  act  of  God,  the  Queen's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  what  nature  and  kind  soever,  during  the  said 
voyage,  always  excepted ;  the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo,  in  cash,  less  two  months'  interest  at  52. 
per  cent,  per  annum  :  That,  forty-five  days,  exclusive  of  Sundays, 
were  to  be  allowed  the  said  merchant,  if  the  ship  should  not  be 
sooner  despatched,  for  loading  the  said  ship  at  her  port  of  loading, 
and  unloading  at  her  port  of  delivery,  and  twenty  days  on  demur- 
rage, over  and  above  the  said  laying  days,  at  81.  per  day  :  That  the 
vessel,  upon  her  return,  was  to  be  addressed  to  H.  and  G.  Toulmin, 
London,  to  whom  the  commission  on  that  charter-party  was  due, 
ship  lost  or  not  lost,  and  with  whom  the  original  charter-party  was 
deposited :  That  the  penalty  for  non-performance  of  the  agreement, 
was  2,5002. :  That  the  vessel  was  to  be  consigned  to  the  freighter's 
agents ;  the  cargo  to  be  sent  alongside,  and  taken  from  alongside 
the  said  vessel,  at  the  expense  and  risk  of  the  said  freighter ;  the 
vessel  to  be  properly  prepared,  at  the  owner's  expense,  to  take  her 
cargo  of  grain  and  other  produce ;  and  the  captain  to  sign  bills  of 
lading,  without  prejudice  to  the  charter:  ♦That  it  was  further  [•802] 
agreed,  that  the  cargo  was  not  to  consist  of  less  than  8,000  barrels 
of  flour,  meal,  or  naval  stores ;  that  the  barrels  of  naval  stores 
were  not  to  measure  more  than  of  flour,  and  to  pay  freight  accord- 
ingly ,*  and  that  not  less  flour  or  meal  than  naval  stores,  was  to  be 
shipped :  Mutual  promises :  Averment,  that  the  said  ship,  within  a 
reasonable  time  after  the  making  of  the  said  charter-party,  and 
immediately  after  discharging  her  then  inward  cargo,  to  wit,  on  the 
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Wabbbr      day  and  year  first  aforesaid,  was  ballasted,  and  was  tight,  staunch, 
Pkabodt.     ftnd  strong,  and  every  way  properly  fitted,  victualled,  and  manned, 
with  all  things  needful  and  necessary  for  the  voyage  in  the  said 
charter-party  mentioned:   That  thereupon  the  said  master  did 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  set  sail  in 
and  with  the  said  ship,  and  proceed  to  Hampton  Beads,  Chesapeake 
Bay,  for  orders,  according  to  the  said  charter-party,  and  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  arrived  there,  and  was  there, 
to  wit,  on  the  day  and  year  aforesaid,  ordered  by  the  charterer's 
agent  to  proceed,  and  did  then,  to  wit,  on  the  day  and  year  afore- 
said, proceed,  to  Baltimore,  and  there  load  on  board  the  said  ehip, 
a  certain  quantity,  to  wit,  600  tons,  of  produce,  to  wit,  tobacco, 
oats,  bran,  and  spars,  and,  being  so  loaded,  proceeded  therewith,  to 
wit,  on  the  day  and  year  aforesaid,  by  order  of  the  said  charterer, 
direct  to  a  safe  port  of  discharge  in  the  United  Kingdom,  to  wit, 
the  port  of  London,  and  there,  to  wit,  on  the  day  and  year  afore- 
said arrived,  and  there,  to  wit,  on  the  day  and  year  aforesaid, 
made  a  right  and  true  delivery  of  the  said  several  articles  so 
on  board  of  the  said  ship,  to  and  for  the  defendant,  according  to 
the  terms  of  the  said  charter-party :  That  although,  by  reason  of 
the  premises,  a  large  sum  of  money,  to  wit,  the  sum  of  8,0001., 
became  due  and  payable  to  the  plaintiffs,  as  and  for  the  freight  of 
[  *80S  ]      the  said  vessel,  for  the  voyage  aforesaid,  according  to  *the  terms  ot 
the  said  charter-party,  to  be  paid  as  in  the  said  charter-party  is 
mentioned  and  agreed;  yet  the  defendant  had  not  paid  to  the 
plaintiffs  the  said  sum  of  money,  or  any  part  thereof,  but  to  pay 
the  same,  or  any  part  thereof,  to  the  plaintiffs,  the  defendant  had 
wholly  refused,  and  still  did  refuse  so  to  do,  contrary  to  his  said 
promise  and  undertaking :  That  the  plaintiffs  were,  to  wit,  on  the 
day  and  year  last  aforesaid,  ready  and  willing  to  receive  on  board 
the  said  ship,  and  carry,  according  to  the  terms  of  the  said  charter* 
party,  a  full  and  complete  cargo,  as  mentioned  in  the  said  chartn*- 
party,  whereof  the  defendant,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice :  Yet  that  the  defendant  did  not  nor 
would,  although  often  requested  so  to  do,  to  wit,  on  the  day  and 
year  last  aforesaid,  ship  on  board  the  said  vessel  a  full  and  com- 
plete cargo  of  produce,  not  exceeding  what  she  could  reasonably 
stow  and  carry,  over  and  above  her  tackle,  apparel,  provisions,  and 
furniture ;  but  wholly  neglected  and  refused  so  to  do,  and»  on  ttie 
contrary  thereof,  shipped  on  board  the  said  ship  or  vessel  a  much 
smaller  quantity,  to  wit,  600  tons  less  than  the  said  ship  could 
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reasonably  stow  and  carry  as  aforesaid,  and  thereby,  and  by  reason      Warren 
thereof,  the  said  ship  returned  to  the  United  Kingdom  with   an     pbabody. 
incomplete  cargo,  and  the  plaintiffs  lost  and  were  deprived  of  the 
gains  and  profits,  amounting  to  a  large  sum  of  money,  to  wit, 
2,000Z.,  to  which  they  would  otherwise  have  been  entitled  under 
and  by  virtue  of  tiie  said  charter-party. 

Plea,  payment  into  Court  of  1,9202.,  and  no  damages  ultrh. 

Beplication,  damages  ultra. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  and  a  special  jury  at 
the  sittings  in  London  after  Michaelmas  Term,  1848. 

It  appeared  that  the  Ayrshire  took  on  board  at  Baltimore  *a       [  *804  ] 
cargo  consisting  of  769  hogsheads  of  tobacco,  6,047  bushels  of 
bran,  2,000  bushels  of  oats,  5,000  oak-staves,  3  barrels  of  flour,  and 
a  few  other  articles. 

The  plaintiff,  upon  the  authority  of  Cockburn  v.  Alexander  (i), 
claimed  to  be  entitled  to  freight  upon  the  supposition  that  3,000 
barrels  of  flour,  meal,  or  naval  stores,  in  the  proportion  provided 
for  by  the  charter-party,  had  been  put  on  board,  and  that  the  rest 
of  the  space  had  been  occupied  by  Indian  corn  or  other  grain  of 
the  same  average  weight,  viz.  480  lbs.  per  quarter :  or,  in  other 
words,  that  he  was  entitled  to  receive  freight  at  6«.  6d.  per  barrel  for 
8,000  barrels  of  flour,  &c.,  and  at  the  rate  of  lis.  for  every  10}  cubic 
feet  beyond  18,756  feet,  the  space  which  it  was  computed  that  the 
8,000  barrels  would  have  occupied, — 10}  cubic  feet  being  the  space 
which  it  was  proved  that  each  quarter  of  grain  (exclusive  of  oats, 
which  it  appeared  had  only  within  a  year  or  two  become  the  subject 
of  importation  to  this  country  from  America,)  would  occupy. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  under  the 
terms  of  the  charter-party,  he  was  at  liberty  to  fill  up  that  portion 
of  the  ship  which  would  remain  unoccupied  after  the  loading  of 
8,000  barrels  of  flour,  meal,  or  naval  stores,  with  oats  (as  to  which, 
it  was  proved  that  the  average  weight  of  American  oats  per  quarter 
was  272  lbs.,  that  the  quarter  would  occupy  a  space  of  16  cubic 
feet,  and  that  oats  were  more  compressible  than  wheat  by  22}  per 
cent.) ;  and,  therefore,  that  the  damages  should  be  assessed  at  11«. 
per  16  cubic  feet  for  all  beyond  the  space  occupied  by  the  flour, 
<&c.,  in  which  event,  enough  had  been  paid  into  Court. 

A  verdict  was  taken  for  the  plaintiff,  damages  7^82.  lOn.,  subject 
to  the  opinion  of  the  Court  as  to  the  proper  construction  of  the 
charter-party  (2) :   it    being  agreed   to  refer  it  to  a  gentleman 
(1)  77  B.  B.  483  (6  0.  B.  791).  (2)  Po$t,  766  (1). 
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wabbbn  named  (one  of  the  jary),  to  ^settle  the  amount  when  the  Court  had 
Pkabodt.  ascertained  the  principle  upon  which  the  freight  was  to  be  computed ; 
[  *B05  1  And  also  to  say  what  sum  should  he  deducted  in  respect  of  the  cost 
which  the  owner  would  of  necessity  incur  in  preparing  the  vessel, 
by  lining,  &c.,  to  receive  a  cargo  of  grain,  and  also  in  respect  of 
oats  being  more  susceptible  of  compression  than  wheat  or  any 
other  grain. 

Cltannell,  Serjt.,  in  Hilary  Term  last,  accordingly  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  defendant,  or  to  reduce  the 
damages. 

S.  Martin,  Byles,  Serjt.,  and  Barstow,  now  showed  cause : 

The  true  construction  of  this  charter-party  (i)  is  that  upon  which 
the  verdict  is  founded.  The  owner  was  bound  to  take  on  board  any 
description  of  produce  that  might  be  offered  to  him :  but  he  was 
only  bound  to  deliver  it  upon  payment  of  freight  at  and  after  the 
rates  stipulated  for,  viz.  at  lis.  per  quarter  of  480  lbs.,  that  is,  by 
estimating  it  at  Us.  for  each  portion  of  the  vessel  beyond  that 
occupied  by  the  8,000  barrels  of  flour  or  meal,  which  a  quarter  of 
grain  weighing  480  lbs.  would  fill.  The  parties  contemplated,  not 
the  specific  gravity  of  the  grain,  but  the  space  it  would  occupy  in 
the  ship :  the  owner  was  to  receive  the  same  amount  of  money, 
whether  one  description  of  grain  was  put  on  board,  or  another. 

(Maule,  J. :  Why  mention  weight  at^all,  if  the  freight  was  to  be 
estimated  upon  the  amount  of  space  to  be  occupied  ?) 

In  Cappei'  v.  For8ter{2),  it  was  laid  down,  upon  the  authority  of 
Thomas  v.  Clarke  (d),  that,  where  a  ship  is  chartered  to  bring  home 
[  *806  ]  a  cargo  of  enumerated  articles,  at  rates  of  freight  specified  *for 
each,  which  articles  are  not  provided  by  the  charterer,  the  freight 
must  be  paid  upon  average  quantities  of  all  the  articles,  whether  the 
ship  return  empty  or  laden  with  a  cargo  of  articles  different  from  those 
enumerated.  That  was  followed  by  Cockbuim  v.  Alejcander  {a). 
There,  a  ship  was  chartered  to  proceed  to  Port  Phillip,  and  there 
load,  from  the  freighter's  factors,  *'  a  full  and  complete  cargo  of 
wool,  tallow,  bark,  or  other  legal  merchandise,"  the  quantity  of 
bark,  not  to  exceed  one  hundred  tons,  and  the  quantity  of  tallow 

(1)  The    instrument    in    this    case      5  Scott,  129). 

called  a  charter-party,  was  a  memo-  (3)  20  B.  R  714  (2  Stark.  N.  P.  C. 

randum  of  charter  not  under  seal.  450). 

(2)  43  E.  R  867  (3  Bing.  N.  C.  938;  (4)  77  B.  E.  483  (6  C.  B.  791). 
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and  hides,  not  to  exceed  eighty  tons,  and  was  to  proceed  therewith      Wabbbn 

to  London,  and  deliver  the  same,  "  on  being  paid  freight  as  follows  ;     pkabodt. 

for  wool,  l^d.  per  lb.  pressed,  and  1^^.  and  one  eighth  of  a  penny 

per  lb.  unpressed,  gross  weight ;  tallow,  QL  per  ton  ;  bark,  41.  per 

ton ;  and  hides  2/.  per  ton,  the  latter  not  to  exceed  twenty  tons, 

without  consent  of  the  captain,  &c. ;  one  third  of  the  freight  to  be 

paid  in  cash,  on  unloading  and  right  delivery  of  the  cargo,  and  the 

remainder  in  cash,  or  by  approved  bills,  at  two  months  following." 

And  it  was  held,  that  the  freighter  was  at  liberty  to  load  the  ship 

with  an  assorted  cargo  of  any  '^  legal  merchandise  ;"  but  that  the 

owners  were  entitled  to  be  paid  freight  upon  the  supposition  that 

the  loading  consisted  of  the  stipulated  quantities  of  the  enumerated 

goods,  viz.  one  hundred  tons  of  bark,  sixty  tons  of  tallow,  and 

twenty  tons  of  hides,  and  the  residue  of  wool,  pressed  or  unpressed. 

The  Court  there  decided,  in  effect,  that  the  stipulated  rates  were  to 

guide  in  all  events,  that  the  freight  of  enumerated  goods  was  not 

to  be  charged  upon  a  quantum  meruit,  and  that  Capper  v.  Forster 

gave  the  proper  measure  for  estimating  the  freight  in  such  cases. 

(Maule,  J. :  The  ground  upon  which  the  Court  proceeded,  in 
Cockburn  v.  Alexander,  was,  that  *the  parties  had  provided  for  the       [  *®^7  ] 
measure  of  freight  in  all  possible  events :  the  owner  was  to  deliver 
the  cargo,  "  on  being  paid  freight  as  follows.") 

The  case  is  distinctly  within  Capper  v.  Forster. 

(Maule,  J. :  It  certainly  is  difficult  to  say  that  anything  is 
established,  if  the  doctrine  laid  down  by  Lord  Tbnterden(i),  and 
adopted  by  this  Court  in  Capper  v.  Forster,  and  confirmed  by  the 
subsequent  case  of  Cockburn  v.  Alexander,  may  not  be  said  to  be 
established.) 

The  words  "at  the  rate  of"  override  the  whole  sentence.  The 
parties  evidently  had  not  oats  in  their  contemplation  :  it  was  an 
unusual  shipment  from  the  place  in  question,  and  it  does  not  fill 
the  description  of  grain  of  the  weight  of  480  lbs.  to  the  quarter. 

(Maule,  J. :  Like  a  measurement  ton.) 

Yes. 

Channell,  Serjt.,  in  support  of  the  rule  : 

(Maule,  J. :  No  doubt,  under  the  terms  here  used,  "  Indian  corn 
or  other  grain,"  is  to  be  understood  any  grain,  the  produce  of 
(1)  Abbott  on  Shipping,  8th  edit.,  p.  411  [see  14th  edit.,  p.  652]. 
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Wabrbn     America,  as  to  which  there  was  a  reasonable  expectation  of  its  being 
Pbabodt.     made  the  subject  of  exportation  thence  to  this  country.     The  main 

4uestion  is,  whether  oats  are  to  be  considered  as  "grain"  within 

the  meaning  of  this  charter-party.) 

P lima  fade  **  grain  "  inchides  all  cereals  :  and  it  was  proved  here, 
that,  though  not  a  very  frequent  shipment  from  Baltimore,  oats  had 
occasionally  been  brought  from  that  port.  This  case  is  not  governed 
by  Cockbum  v.  Alexander.  The  cargo  there  was  not  in  any  sense 
a  compliance  with  the  charter-party :  and  a  great  portion  of  it  was 
brought  from  a  place  other  than  that  contemplated.  It  may  be 
that  the  freight  for  oats  is  not  expressly  stipulated  for  here. 

(Maule,  J. :  It  is  difficult,  after  the  case  of  CocArbtirti  v.  Alexander, 

[  *808  ]       to  say,  that  the  clause  providing  for  the  delivery  of  the  cargo,  *on 

payment  of  freight  "  at  and  after  the  rate  of,  &c.,"  does  not  mean 

that  freight  is  to  be  paid,  at  and  after  the  rates  specified,  for  the 

whole  cargo,  whatever  it  may  consist  of.) 

At  all  events,  the  defendant  is  entitled  to  a  deduction,  in  respect  of 
the  cost  of  lining  and  preparing  the  ship  for  a  cargo  of  grain. 

(Maule,  J.:  We  all  think  that  a  proper  item  of  credit:  the 
amount  will  be  settled  by  the  referee.) 

Maule,  J.: 

This  case  turns  upon  the  interpretation  of  a  charter-party,  which 
certainly  is  not  without  difficulty.  It  frequently  happens  that 
instruments  of  this  sort  are  prepared  in  anticipation  of  a  state  of 
circumstances  which  never  arises;  and,  consequently,  they  are 
sometimes  of  difficult  application  to  the  case  which  has  arisen. 
The  charter-party  in  the  present  case  provides  that  the  Ayr$kirf 
shall  proceed  to  Norfolk  or  Baltimore,  and  there  load  a  full  and 
complete  cargo  of  produce,  and  proceed  therewith  to  a  port  in  the 
United  Kingdom,  and  deliver  the  same,  on  being  paid  freight 
"  at  and  after  the  rate  of  68.  6d.  per  barrel  of  flour,  meal,  and  naval 
stores,  and  11«.  per  quarter  of  480  lbs.  for  Indian  corn,  or  other 
grain."  The  ship  arrived  at  her  destination  without  a  full 
cargo,  the  freighter  being  unable  to  furnish  a  full  cargo.  The 
owner,  no  doubt  is  entitled  to  compensation  for  this  breach  of 
contract.  The  cargo  the  freighter  engaged  to  furnish,  was,  "  a  full 
and  complete  cargo  of  produce;"  which  would  be  satisfied  by  a 
shipment  of  any  article  of  commerce  which  was  usually  shipped 
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from  the  loading  port.  That  being  what  the  parties  contemplate  Warrkv 
and  describe,  they  proceed  to  stipulate  for  the  rate  of  compensation  prabodt. 
which  the  owner  is  to  receive,  which  they  say  is  to  be  as  mentioned 
above.  Now,  that  enumerates  and  specifies  certain  articles  of 
produce,  and  the  respective  prices  to  be  paid  for  them :  it  applies 
the  rate,  in  terms,  to  all  produce :  the  owner  ^engages  to  deliver  the  [  *^^^  1 
cargo  at  the  port  of  destination,  ''  on  being  paid  freight  at  and  after 
the  rate,"  &c.  A  somewhat  similar  clause  was  contained  in  the 
charter-party  in  Cockbum  v.  Alexander,  where  the  freighter  engaged 
to  ship  a  full  cargo  consisting  of  wool,  tallow,  bark,  or  "  other  legal 
merchandise,"  on  payment  of  freight  as  follows,  giving  a  specific 
rate  of  freight  only  for  wool,  tallow,  bark,  and  hides :  and  we  there 
adhered  to  the  previous  decision  of  this  Court  in  Capper  v.  Forster^ 
that  other  legal  merchandise,  besides  the  articles  enumerated,  was  . 
not  to  be  carried  gratuitously,  or  upon  a  quantum  meruit^  but  that 
this  was  to  be  taken  to  be  an  express  provision  (difficult,  perhaps, 
of  application,)  for  regulating  the  amount  of  freight  to  be  paid  for 
merchandise  of  any  kind.  That  was  the  construction  put  by  this 
Court  upon  the  clause  of  the  charter-party  in  Cockbum  v.  Alexander : 
and  I  am  unable  to  discover  any  substantial  difference  between  the 
two  cases ;  nor  do  I  see  any  sufficient  reason  for  dissenting  from 
the  doctrine  there  laid  down.  I  therefore  think  that  the  clause  in 
question  provides  a  rate  of  freight  which  is  to  be  paid  for  any 
description  of  produce  shipped  under  this  charter-party.  It  is 
manifest  that  the  intention  of  the  parties  was,  that  the  cargo  should 
be  delivered  only  on  payment  of  some  freight:  and,  unless  the 
construction  I  have  mentioned  is  put  upon  the  charter-party,  no 
freight  at  all  would  be  provided  for  in  respect  of  any  but  the  actually 
enumerated  articles.  Taking  it,  then,  to  be  a  clause  by  which  the 
parties  intended  to  regulate  the  amount  of  freight  to  be  paid  for  all 
descriptions  of  goods  coming  within  the  general  term  "  produce," 
it  helps  U8  towards  the  construction  of  another  part  of  the  instru- 
ment, which  depends  upon  the  nature  of  the  trade  at  the  loading 
port.  We  think,  not  without  some  doubts  crossing  the  minds  of 
some  members  of  the  Court,  that  the  clause,  when  speaking  of  ''Indian 
*corn  or  other  grain,''  most  be  construed  to  mean  other  grain  [  *8]0  ] 
exclusive  of  oats,  which  are  a  description  of  grain  but  recently  the 
subject  of  exportation  from  America  to  England.  But,  as  this  clause 
was  intended  to  regulate  the  freight,  not  for  grain  only,  but  for 
every  description  of  goods,  for  which  purpose  it  was  necessary  that 
it  should  ascertain  a  precise  or  reasonably  precise  rate  of  payment, 
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Warken  we  think  there  is  Bufficient  reason  for  excluding  oats,  as  not  being 
PcABODY.  within  the  probable  intention  of  the  parties  when  speaking  of  ''  other 
grain."  The  relation  in  which  oats,  according  to  the  evidence  given 
in  the  caase,  stand  to  other  produce,  confirms  us  in  this  view. 
With  respect  to  Indian  corn,  which  weighs  about  480  lbs.  per 
quarter,  and  wheat,  11«.  per  quarter  is  to  be  paid.  But  oats  being 
a  grain  to  which  that  is  not  applicable,  and  not  having  long  been 
imported  from  that  place,  we  think  they  are  like  any  other  produce 
to  be  brought,  the  freight  of  which  is  not  regulated  by  that  stipula- 
tion, but  that  they  are  to  be  paid  for  after  a  rate  to  be  deduced  from 
the  rate  of  5s.  6d.  per  barrel  for  flour  or  meal,  and  lU.  per  quarter 
of  Indian  corn  or  other  grain  of  the  average  weight  of  480  lbs.  per 
quarter.  The  proper  mode,  therefore,  of  estimating  the  damages, 
•  will  be,  to  assume  that  the  stipulated  number  of  barrels  of  flour  was 
put  on  board,  and  the  residue  of  the  vessel  filled  up  with  other  goods, 
at  an  amount  of  freight  calculated  upon  the  rule  which  the  parties 
have  laid  down,  viz.  5^.  6d.  per  barrel  of  flour,  and  Us,  for  every 
480  lbs.  of  Indian  corn  or  other  grain.  That,  I  believe,  is  the  cal- 
culation upon  which  the  verdict  is  founded ;  and  therefore  the  rule 
will  be  discharged,  except  as  to  one  item  for  which  it  is  conceded  the 
defendant  is  entitled  to  credit,  viz.  the  expense  to  which  the  owner 
would  have  been  put  if  he  had  prepared  the  vessel  for  the  reception 
of  a  full  cargo  of  wheat,  which  amount,  it  is  agreed,  shall  be  settled 
out  of  Court. 

[  811  ]       Gbesswbll,  J. : 

I  entirely  concur  in  the  opinion  expressed  by  my  brother  Maule 
upon  the  construction  of  this  charter-party.  The  owner,  on  the 
one  hand,  contracted  to  take  on  board  a  full  and  complete  cargo  of 
produce,  and  on  the  other  to  receive  a  certain  rate  of  freight.  It 
appears  clearly  that  the  intention  of  the  parties  was,  that  the  cargo 
of  "produce"  should  be  delivered  on  payment  of  freight  at  and 
after  the  rates  mentioned,  viz.  at  and  after  the  rate  of  5s.  6d.  per 
barrel  of  flour,  &c.,  and  lis.  per  quarter  of  480  lbs.  for  Indian  com 
or  other  grain ;  which,  I  take  it,  must  mean  such  other  grain  as 
came  within  the  description  of  weighing  480  lbs.  per  quarter: 
otherwise,  you  would  be  giving  three  or  four  rates  of  freight,  which 
never  could  have  been  intended.  Oats  may  be  taken  to  come 
within  the  description  of  "produce,"  though  only  very  recently 
become  the  subject  of  importation  from  Baltimore ;  but  they  are 
not  included  in  the  description  of  grain  weighing  480  lbs.  per 
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quarter.     I  therefore  think  this  rule  must  be  discharged,  subject  to      WARBE^f 
the  inquiry  alluded  to  by  my  brother  Maule.  Peabodt. 

V.  Williams,  J. : 

For  the  reasons  already  assigned,  I  concur  in  thinking  that  oats 
do  not  fall  within  the  description  of  grain  for  which  freight  was  to 
be  paid  at  the  rate  of  11«.  per  quarter,  and  that  the  case  is  governed 
by  the  decision  of  this  Court  in  Cockhum  v.  Alexander. 

Talfoubd,  J.: 

I  am  of  the  same  opinion.    The  result  of  bur  decision  will  be, 

that  the    verdict  will  be  reduced   by  such   sum  as  the    referee 

may  ascertain  as  the  expense  of  lining  and  preparing  the  ship  for 

a  cargo  of  grain. 

Rule  discharged  accordingly. 


FRANCOIS  VANDER  DONCKT  v.  THELLUSSON.     i8«. 

*                                                                                                                         Dec.  7. 
(8  C.  B.  812—826  ;  S.  C.  19  L.  J.  C.  P.  12.)  

r  812 1 

The  law  of  a  foreign  country  on  a  given  subject,  may  be  proved  by  any        '-        -' 
person  who  (though  not  a  lawyer  or  a  person,  who,  by  reason  of  his  having 
filled  any  public  office,  may  be  presumed  to  be  acquainted  with  the  law)  is, 
or  has  been,  in  a  position  to  render  it  probable  that  he  woidd  mal^e  himself 
acquainted  with  it. 

Therefore,  an  hotel  keeper  in  London,  a  native  of  Belgium,  who  stated 
that  he  had  formerly  carried  on  the  business  of  a  merchant  and  commissioner 
of  stocks  in  Brussels,  was  permitted  to  prove  the  law  of  Belgium  on  the 
subject  of  the  presentment  of  a  promissory  note  made  in  that  country  payable 
at  a  particular  place. 

A  promissory  note  described  in  the  body  of  it  as  *'  payable  on  the  last  day 
of  October.  At  A.  B.'s,"  must,  by  the  law  of  England,  be  presented  at 
the  place  named ;  and  the  latter  words  are  not  to  be  treated  as  a  mere 
memorandum,  because  separated  from  the  former  by  a  full  point  (1). 

Debt,  on  two  foreign  promissory  notes. 

The  first  count  stated  that  the  defendant,  theretofore  to  wit,  on  the 
25th  of  March,  1848,  in  parts  beyond  the  seas,  to  wit,  at  Brussels, 
in  the  kingdom  of  Belgium,  according  to  the  law  of  the  said 
kingdom  of  Belgium  in  that  behalf,  made  his  promissory  note  in 
writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby  promised 
to  pay  to  the  plaintiff  the  sum  of  2,000  francs  at  the  end  of  the  month 
of  July,  1848,  for  value  received,  which  period  had  elapsed  before 
the  commencement  of  the  suit:  Averment,  that  the  said  sum  of 

(1)  Compare  the  Bills  of  Exchange  Act,  1882,  s.  87.— J.  G.  P. 
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Vahdbb     2,000  francs  in  the  said  promissory  note  mentioned,  at  the  time  of 

DOKCKT 

Y.  the  making  of  the  said  note,  and  when  the  same  became  due»  was, 

THKLLU880N.  g^jjj  jg^  q{  g^^|.  ^^j^^^  ^  ^jj.^  ^f  jj^^  ^^^j^^  ^j  qq^  ^j  lawful  mooey 

of  Great  Britain  :  whereby,  &c. 

The  second  count  was  upon  a  similar  note,  dated  the  Slst  of 
July,  1848,  for  600  francs  (or  20Z.),  and  payable  three  months  after 
date. 

There  was  also  a  count  upon  an  account  stated. 

The  defendant  pleaded :  first,  that  he  did  not  make  the  said 
promissory  notes  in  the  first  and  second  counts  mentioned 
f  *818  ]  respectively,  or  either  of  them,  in  ^manner  and  form  as  in  those 
counts  respectively  alleged ;  concluding  to  the  country. 

Secondly,  to  the  first  and  second  counts,  that  the  promissory 
notes  in  the  said  first  and  second  counts  mentioned  respectively, 
were  respectively  made  beyond  the  seas,  at  a  certain  place  in  the 
kingdom  of  Belgium,  to  wit,  at  Brussels,  and  not  elsewhere ;  that 
the  plaintiff  and  the  defendant  respectively  were,  before  and  at  the 
time  of  the  making  thereof  respectively,  domiciled  in  the  said 
kingdom  of  Belgium,  to  wit,  at  Brussels  aforesaid,  and  the  said 
promissory  notes  respectively  were  made  as  and  for  promissory 
notes  within  the  true  intent  and  meaning  of  the  laws  of  the  said 
kingdom  of  Belgium;  that,  by  the  laws  of  the  said  kingdom  of 
Belgium,  at  the  time  of  the  making  of  the  said  notes  respectively, 
and  thence  hitherto  in  force,  every  promissory  note  made  within 
the  said  kingdom  of  Belgium  must  bear  date  of  some  certain  day 
in  the  said  note  named,  and  that  any  writing  purporting  to  be  a 
promissory  note,  and  not  having  such  date  as  aforesaid,  is  by  the 
said  laws  wholly  ineffectual  to  charge  the  maker  thereof ;  and  that 
the  promissory  notes  in  the  first  and  second  counts  mentioned 
respectively,  did  not,  nor  did  either  of  them,  nor  did  they  or  either 
of  them  at  any  time,  bear  date  of  any  certain  day  in  the  said  notes 
respectively  named.    Verification. 

Thirdly,  that  the  promissory  notes  in  the  said  first  and  second 
counts  of  the  declaration  mentioned  respectively,  were  respectively 
made  in  a  certain  place  in  the  said  kingdom  of  Belgium,  to  wit,  at 
Brussels,  and  not  elsewhere,  and  the  plaintiff  and  defendant 
respectively  were,  before  and  at  the  time  of  the  making 
thereof  respectively  domiciled  within  the  said  kingdom,  to  wit, 
at  Brussels  aforesaid,  and  the  said  promissory  notes  respectively 
were  made  as  and  for  promissory  notes  within  the  true  intent  and 
[  *814  ]       meaning  of  the  said  *Jaws  of  the  said  kingdom  of  Belgium ;  that. 
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by  the  laws  of  the  said  kingdom  of  Belgium,  at  the  time  of  the      Vakdeb 

DONCRT 

making  of  the  said  notes  respectively,  and  thence  hitherto  in  force,  r. 

there  must  appear  on  the  face  of  every  promissory  note  made  Thellusson. 
within  the  said  kingdom  of  Belgium,  the  name  of  some  person  or 
persons  to  whose  order  such  promissory  note  is  made  payable,  and 
that  any  writing  purporting  to  be  a  promissory  note,  and  not 
bearing  upon  the  face  of  it  the  name  of  some  person  or  persons  as 
last  aforesaid,  is  by  the  said  laws  wholly  ineffectual  to  charge  the 
maker  thereof ;  and  that  there  does  not,  nor  did  there  at  any  time, 
appear  on  the  face  of  the  promissory  notes  in  the  first  and  second 
counts  of  the  declaration  mentioned  respectively,  or  on  the  face  of 
either  of  them,  the  name  of  any  person  or  persons  to  whose  order 
respectively  the  said  notes  respectively  were  or  are  payable. 
Verification. 

Fourthly,  that  the  promissory  notes  in  the  said  first  and  second 
counts  of  the  declaration  mentioned  respectively,  were  respectively 
made  at  a  certain  place  in  the  kingdom  of  Belgium,  to  wit,  at 
Brussels,  and  not  elsewhere,  and  that,  before  and  at  the  time  of  the 
making  of  the  said  notes  respectively,  the  plaintiff  and  defendant 
were  respectively  domiciled  in  the  said  kingdom  of  Belgium,  to  wit, 
at  Brussels  aforesaid,  and  that  the  said  promissory  notes  were 
respectively  made  as  and  for  promissory  notes  within  the  true 
intent  and  meaning  of  the  laws  of  the  said  kingdom  of  Belgium ; 
that,  by  the  said  laws  of  the  said  kingdom  of  Belgium,  at  the  time 
of  the  making  of  the  said  notes  respectively,  and  thence  hitherto 
in  force,  there  must  be  named,  or  appear,  in  and  upon  every  pro- 
missory note  made  within  the  said  kingdom  of  Belgium,  the  name  of 
some  certain  place  at  which  the  same  is  made  payable,  and  that  any 
writing  purporting  to  be  a  promissory  note,  in  or  upon  which  there 
shall  not  be  named,  or  appear,  the  name  of  *some  such  place  as  [  *815  ] 
aforesaid,  shall  not  be  available  to  charge  the  maker  thereof ;  and 
that  there  is  not,  nor  was  there  at  any  time  named,  nor  was  there, 
nor  did  there  appear,  in  or  upon  the  said  promissory  notes,  or 
either  of  them,  the  name  of  any  such  place  as  last  aforesaid. 
Verification. 

Fifthly,  that  the  promissory  notes  in  the  said  first  and  second 
counts  of  the  declaration  mentioned  respectively,  were  respectively 
made  at  a  certain  place  in  the  kingdom  of  Belgium,  to  wit,  at 
Brussels,  and  not  elsewhere,  and  that,  before  and  at  the  time  of 
the  making  of  the  said  notes  respectively,  the  plaintiff  and  defen- 
dant were  respectively  domiciled  in^  the  said  kingdom  of  Belgium, 
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VANDKtt      to  wit,  at  Brussels  aforesaid,  and  the  said  promissory  notes  were 
f,,  respectively  made  as  and  for  promissory  notes  according  to  the  true 

THKLLU880H.  inj^nt  j^nd  meaning  of  the  laws  of  the  said  kingdom  of  Belgium  ; 
that,  by  the  laws  of  the  said  kingdom  of  Belgium  at  tho  time  of  the 
making  of  the  said  notes  respectively  and  thence  hitherto  in  force, 
there  must  be  expressed  in  and  upon  every  promissory  note  made 
in  the  said  kingdom  of  Belgium,  the  consideration  or  value  which 
was  given  for  the  same,  in  money  or  merchandise,  in  account,  or  in 
whatever  other  manner,  and  that  any  writing  purporting  to  be  a 
promissory  note  in  or  upon  which  there  shall  not  be  expressed 
such  consideration  or  value  as  last  aforesaid,  shall  not  be  avail- 
able to  charge  the  maker  thereof;  and  that  there  is  not,  nor 
was  there  at  any  time  expressed  in  or  upon  the  said  notes,  or 
either  of  them,  any  such  value  or  consideration  as  aforesaid. 
Verification. 

The  plaintiff  replied  to  the  second  plea,  that,  at  the  time  of  the 
making  of  the  said  notes  respectively,  the  promissory  notes  in  the 
said  first  and  second  counts  mentioned  respectively  did,  and  each 
of  them  did,  bear  date  of  a  certain  day  in  the  said  notes  respectively 

[  'die  ]  *named,  that  is  to  say,  &c.  To  the  third,  that,  at  the  time  of  the 
making  of  the  said  notes  respectively,  there  did  appear  on  the  face 
of  the  promissory  notes  in  the  first  and  second  counts  of  the 
declaration  mentioned  respectively,  and  on  the  face  of  each  of 
them,  the  name  of  a  person  to  whose  order  respectively  the  same 
were  respectively  payable,  to  wit,  the  name  of  the  plaintiff.  To 
the  fourth,  that,  at  the  time  of  tbe  making  of  the  said  notes 
respectively,  there  was,  and  now  is,  and  there  appeared,  and  now 
appears,  in  and  upon  the  said  promissory  notes,  and  each  of  them, 
the  name  of  a  certain  place  at  which  the  said  promissory  notes 
were,  and  each  of  them  was,  made  payable,  to  wit,  Brussels  afore- 
said, in  the  said  kingdom  of  Belgium.  And  to  the  fifth,  that,  at  the 
time  of  the  making  of  the  said  notes  respectively,  there  was,  and 
now  is,  expressed  upon  the  said  notes  respectively,  and  each  of 
them,  the  value  which  was  given  for  the  same  respectively,  and  for 
each  of  them,  to  wit,  value  received  in  cash. 

The  defendant  rejoined,  traversing  the  matters  alleged  in  each  of 
these  replications.    Issue  thereon. 

The  cause  was  tried  before  Parke,  B.,  at  the  Spring  Assizes  at 
Kingston,  in  1849.  The  two  notes  were  produced.  The  one 
declared  on  in  the  first  count  was  made  payable  "  chez  M.  Legrelle,** 
not  stating  where.     The  other  was  as  follows : 
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''  Bbuxellbs,  le  81  Jaillet,  1848.  Vandeb 

"  Bon  pour  frs.  500.  ^^J^'''' 

**  A  trois  mois  de  date,  je  payerai  a  Tordre  de  Mons.  P.  Yander  thbllusson. 
Donckt  la  somme  de  cinq  cent  francs,  valear  re9ae  comptant. 

''  Accepte,   bon  pour  cinq  cent  francs,  payable  a  la  fin 
d'Octobre,  1848.    Chez  M.  Legrelle. 

"C.  Thbllusson." 

On  the  part  of  the  defendant,  it  was  objected,  that  there  was  a  [  817  J 
variance  between  the  declaration  and  the  proof,  the  declaration 
describing  the  notes  as  payable  generally,  and  the  notes  themselves, 
when  produced,  appearing  to  be  payable  at  a  particular  place,  viz., 
the  house  of  M.  Legrelle  ;  and  that  there  was  no  averment  or  proof 
of  presentment  of  the  notes  there. 

The  plaintiff  called  a  witness  named  De  Eeyser,  who  stated  that 
he  was  a  native  of  Belgium ;  that  he  had  formerly  carried  on  the 
business  of  a  merchant  and  commissioner  in  stocks  and  bills  of 
exchange  at  Brussels,  but  was  now  an  hotel-keeper  in  London ;  and 
that  he  was  well  acquainted  with  the  Belgian  law  upon  the  subject 
of  bills  and  notes. 

On  the  part  of  the  defendant,  it  was  objected  that  M.  De  Eeyser 
was  not  an  admissible  witness  to  prove  the  foreign  law,  he 
neither  being  a  lawyer,  nor  a  person  who  was  bound,  by  reason 
of  his  holding  any  office,  to  have  a  knowledge  of  the  law  of 
Belgium. 

The  learned  Judge,  however,  overruled  the  objection. 

The  witness  then  stated,  that,  by  the  law  of  Belgium,  it  is  not 
necessary,  even  though  a  bill  or  note  is  made  payable  at  a  particular 
place,  that  it  should  be  presented  there  for  payment. 

Under  the  direction  of  the  learned  Judge,  who  told  them,  that,  if 
they  believed  the  law  of  Belgium  to  be  as  stated  by  De  Eeyser,  they 
must  find  for  the  plaintiff,  the  jury  returned  a  verdict  for  the 
plaintiff. 

WiUes,  in  Easter  Term  last,  moved  for  a  new  trial,  on  the 
ground  of  improper  reception  of  evidence,  and  misdirection  : 

In  order  to  qualify  a  person  to  give  evidence  of  the  law  of  a 
foreign  country,  it  is  essential  either  that  he  be  a  professional  man, 
or  that  he  hold  some  office  which  makes  it  his  duty  to  have 
a  knowledge  *of  such  law.    In  the  case  of  Reg.  v.  Dent{i),  it      [*818] 

(1)  1  Car.  &  K  97. 
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was  ruled  by  Wiohtman,  J.,  on  an  indictment  for  bigamy,  that  it  is 
not  essential  that  a  witness  who  is  called  to  prove  the  law  of 
Scotland  as  to  marriage,  should  be  at  all  connected  with  the  legal 
profession.  But,  in  The  Sussex  Peerage  case  (i),  Lord  Ltnd- 
HURST,  L.  G.y  in  deciding  upon  the  admissibility  of  the  evidence  of 
Dr.  Wiseman,  as  to  the  law  of  Borne  regarding  marriage,  says: 
**  He  comes  within  the  description  of  a  person  peritus  virtute  officiL 
I  ought  to  say  at  once  that  it  is  the  universal  opinion  both  of  the 
Judges  and  the  Lords,  that  the  case  (The  Queen  v.  Dent),  as  repre- 
sented to  have  been  decided  by  Mr.  Justice  Wiohtvan,  is  not 
law."  And  his  Lordship  there  (2)  explains  the  case  of  Qaner  v. 
Lady  Lanesborough  (3),  where  a  Jewess  was  permitted  to  give  parol 
evidence  of  her  having  been  divorced  before  the  Babbi  at  Leghorn, 
according  to  the  custom  of  the  Jews  there,  on  the  ground  that  that 
was  not  giving  evidence  of  foreign  law. 

(Maule,  J.,  referred  to  Lindo  v.  Belisario  (4),  where  that  matter 
was  much  discussed. 

y.  Williams,  J. :  I  suppose  my  brother  Parks  thought  this  was 
a  question  of  mercantile  usage,  rather  than  of  law.) 

He  did  not  so  put  it.  The  witness  was  called  to  give  evidence 
upon  a  pure  question  of  law,  and  one  which  was  long  the  subject 
of  difference  between  the  Courts  of  King's  Bench  and  Common 
Pleas  in  this  country.  In  Baron  de  Bode's  case  (6),  evidence  being 
offered  to  prove  the  law  of .  inheritance  at  a  particular  time  in 
Alsace,  one  of  the  witnesses  called  for  that  purpose,  a  French 
lawyer,  ^practising  in  Ah.ce,  stated,  on  cross-examination,  that 
the  feudal  law  had  been  put  an  end  to  in  Alsace,  de  facto,  "  by  the 
torrent  of  the  French  Bevolution,"  and  that  there  was  a  decree  of 
the  French  National  Assembly  to  that  effect,  of  the  4th  of  August, 
1789;  and  he  said  that  he  had  learned  this  fact  in  the  course  of 
his  legal  studies:  and  this  was  held,  by  Lord  Dbnmak,  and 
Williams  and  Colbridgb,  JJ., — Pattbson,  J.,  dissentiente — to  be 
admissible  evidence,  though  no  other  proof  was  given  of  the  con- 
tents of  the  decree.  That  case  shows  the  strictness  with  which  the 
rule  has  been  construed. 
As  to  the  second  note,  if  the  place  of  payment,  "chez  M.  Legreile," 


(1)  65  B.  B.  11,  44  (11  CI.  &  Fin. 
8d,  134). 

(2)  65  R.  R.  38  (11  CL  &  Fin.  124). 

(3)  3  R.  R.  647  (Peake*8  N.  P.  C. 


25). 

(4)  Hagg.  Con.  Rep.  216. 

(5)  70  R.  R.  448,  476  (8  Q.  B.  208, 
246). 
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(Grbsswbll,  J. :  It  is  not  of  necessity  to  be  paid  there.  Country 
bank-notes  in  England  are  commonly  expressed  to  be  payable  at 
some  banker's  in  London,  but  they  are  not  the  less  payable  at  the 
local  Bank.) 

WiLDB,  Ch.  J. : 

As  to  the  first  point,  the  admission  of  a  witness  unconnected 
with  the  law,  to  prove  the  state  of  the  law  of  Belgium  on  the 
subject  of  bills  of  exchange,  we  think  the  point  one  of  sufficient 
importance  to  justify  the  Court  in  granting  a  rule.  As  to  the  other 
point,  however,  we  think  the  rule  ought  not  to  go.  The  fourth 
plea  alleges  that  "  there  must  be  named,  or  appear,  in  and  upon 
every  promissory  note  made  within  the  kingdom  of  Belgium,  the 
name  of  some  certain  place  at  which  the  same  is  made  payable, 
and  that  any  writing  purporting  to  be  a  promissory  note,  in  or 
upon  which  there  shall  not  be  named,  or  appear,  the  name  of  some 
such  place  as  aforesaid,  shall  not  be  available  to  charge  the  maker 
thereof ;  and  that  there  is  not,  nor  was  there  at  any  time  named,  nor 
does  there  appear,  in  or  upon  the  said  promissory  notes,  or  either 
of  them,  the  name  of  any  such  place  as  last  ^aforesaid ;  "  and  that  [  *320  ] 
allegation  is  traversed  by  the  replication.  It  does  not  follow,  that, 
because  the  Belgian  law  requires  a  place  of  payment  to  appear  on 
the  bill  or  note,  that  necessarily  restricts  the  presentment  and 
payment  to  that  place.  The  issue  is  to  be  disposed  of  by  an  inspec- 
tion of  the  instrument :  and,  when  produced,  it  shows  that  a  place 
of  payment  is  named. 

A  rule  nisi  having  been  granted  accordingly, 

Lush  now  showed  cause : 

The  plaintiff  was  not  bound  to  prove  the  foreign  law :  the  allega- 
tion that  the  notes  were  made  according  to  the  law  of  Belgium  was 
immaterial,  and  altogether  unusual. 

(Maulb,  J.:  According  to  the  law  of  England,  it  would  be 
necessary  to  aver  that  the  notes  were  made  payable  at  Legrelle's, 
and  to  show  a  presentment  there. 

Cbbsswbll,  J. :    The  notes  are  described  in  the  declaration  as 
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payable  generally:  apon  their  production  at  the  trial,  they 
appeared  to  be  payable  at  a  particular  place.     That  is  a  variance. 

Maule,  J. :  The  objection  fails,  if  the  foreign  law  was  competently 
proved ;  for,  the  evidence  showed,  that,  by  the  Belgian  law,  instra- 
ments  in  this  form  are,  in  effect,  payable  generally.  Confine 
yourself  for  the  present  to*  the  consideration  of  the  note  in  the 
second  count, — whether  "  Chez  M.  Legrelle  "  was  part  of  the  contract, 
or  a  mere  memorandum.) 

As  to  that,  the  Court  will  judge,  from  an  inspection  of  the  note, 
where  the  contract  closes.  Unless  it  is  palpable  that  the  words 
"Chez  M.  Legrelle"  were  intended  to  form  part  of  the  note,  the 
Court  will  incline  to  exclude  them,  and  treat  them  as  a  mere 
memorandum.  The  full  stop  which  precedes  those  words  most  be 
taken  to  mean  something.  If  it  be  left  in  doubt,  the  Court  will 
incline  to  sustain  the  contract. 

WiUes,  contra : 

Unless  the  full  stop  is  to  have  effect  given  to  it,  for  which  there 
is  no  authority  whatever,  *the  words  "  Chez  M.  Legrelle,"  which 
precede  the  signature,  must  be  taken  to  form  part  of  the  note. 
The  Courts  never  regard  punctuation,  which  is  an  arbitrary 
arrangement,  not  unfrequently  destructive  of  the  sense.  The 
maxims  "  Apices  juris  non  sunt  jura,'*  and  ''Nimia  subtUitas  in  jure 
reprobatur :  et  talis  certitudo  certitudinem  confundit,'*  are  peculiarly 
applicable  to  such  a  case  as  this. 

(Maule,  J. :  I  fear  we  shall  hardly  escape  from  the  application  of 
these  maxims,  whichever  way  we  may  decide.  I  think  we  most 
hear  the  other  point.) 


Lush: 

The  witness  De  Eeyser  was  clearly  competent 
necessary  that  he  should  be  a  lawyer. 


It  was  not 


(Maule,  J. :  In  The  Sussex  Peerage  case,  it  is  to  be  observed,  the 
House  of  Lords  was  sitting  as  a  Committee  of  Privileges  only,  and 
not  as  a  court  of  justice,  properly  so  called.  In  The  Banbury 
Peerage  case  (i),  The  Berkeley  Peerage  case,  and  The  Queen's  case, 
where  the  Lords  were  sitting  under  their  original  jurisdiction,  the 
(1)  12  Howell's  State  Trials,  1183. 
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law  which  were  submitted  to  them.     Their  opinions  are  considered  r. 

authorities  to  a  certain  extent,  and  are  often  cited.)  Thbllusson. 

This  was  simply  a  question  of  commercial  usage.  The  witness  had 
been  a  merchant  and  stock-broker  at  Brussels,  a  person  who  must 
be  conversant  with  money  securities :  and  he  proves  the  custom  of 
merchants  as  to  bills  and  notes.  There  is  nothing  in  The  Sussex 
Peerage  case  to  show  that  a  foreign  merchant  is  not  admissible  for 
the  purpose  of  speaking  to  a  matter  of  commercial  usage.  The 
language  of  Lord  Lakodale,  M.  B.,  in  that  case,  very  much 
strengthens  this  view.  ''The  witness,"  he  says  (i),  is  in  a  situation 
of  importance ;  he  is  engaged  in  the  performance  of  important  and 
responsible  public  duties ;  *and,  connected  with  them,  and  in  order  [  *^^'^  1 
to  discharge  them  properly,  he  is  bound  to  make  himself  acquainted 
with  this  subject  of  the  law  of  marriage.  That  being  so,  his 
evidence  is  in  the  nature  of  that  of  a  Judge.  It  is  impossible  to 
say  that  he  is  incompetent."  A  British  consul  clearly  would  be 
admissible  upon  a  question  of  commercial  law. 

(Maule,  J. :  The  difiSculty  is,  that  you  are  seeking,  by  evidence 
of  local  usage,  to  impose  upon  a  written  instrument  a  construction 
different  from  the  obvious  meaning  of  its  terms,  a  somewhat 
dangerous  doctrine.) 

The  Court  cannot  judicially  know  that  there  is  any  written  law 
upon  the  subject  in  Belgium. 

(Maule,  J. :  The  Court  is  not  at  liberty  to  have  recourse  to  usage 
to  construe  a  written  instrument,  the  words  of  which  have  no 
technical  meaning.  If  De  Eeyser  is  not  competent  to  prove  the 
law  of  Belgium,  you  say  he  was  competent  to  prove  usage.  There 
18  no  doubt  about  that.  But,  is  proof  of  usage  admissible  in 
contradiction  of  a  written  instrument  ?) 

It  is  the  fact  of  the  law-merchant  of  this  country  putting  upon 
the  words  of  the  contract  a  construction  different  from  their  natural 
meaning,  which  raises  the  difiSculty. 

(Maule,  J. :  Construing  the  words  without  reference  to  the  law- 
merchant,  they  would  mean,  '*  I  will  pay  at  the  place  indicated,  if 
you  choose  to  come  and  ask  for  the  money  there.") 

(1)  65  B.  B.  11  (11  CL  &Fin.  85). 
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In  no  case  has  it  ever  been  held  that  a  lawyer  must  necessarily 
be  called  to  speak  to  foreign  law. 

Willes,  in  support  of  his  rule : 
The  simple  question  is,  whether  this  hotel-keeper  is  a  competent 
witness  to  prove  the  Belgian  law.  In  Best's  Principles  of  Evidence  (i), 
it  is  said :  "  The  use  of  witnesses  being,  to  inform  the  tribunal  of 
facts,  their  opinions  are  not,  in  general,  receivable  as  evidence.'* 
"  The  rule  in  question  (2)  *is  not  without  its  exceptions.  Being 
based  on  the  presumption  that  the  tribunal  is  as  capable  of 
forming  a  judgment  on  the  facts  as  the  witness,  wherever  the 
circumstances  are  such  as  to  rebut  this  presumption,  the  rule 
naturally  ceases — *  cessante  ratione  legis  cessat  ipsa  Ux.'  Thus,  on 
questions  of  science,  skill,  trade,  and  others  of  the  like  kind,  persons 
conversant  with  the  subject  matter,  called  by  foreign  jurists 
experts,  are  permitted  to  give  their  opinions  in  evidence.  This 
rests  on  the  maxim,  '  cuUibet  in  sua  arte  perito,  est  credendum ; ' 
and  the  true  rule  on  the  subject  seems  correctly  stated  by  the 
late  Mr.  Smith  (8),  that  '  the  opinion  of  witnesses  possessing 
peculiar  skill,  is  admissible  whenever  the  subject-matter  of 
inquiry  is  such  that  inexperienced  persons  are  unlikely  to  prove 
capable  of  forming  a  correct  judgment  upon  it  without  such 
assistance ;  in  other  words,  when  it  so  far  partakes  of  the  natore 
of  a  science  or  art,  as  to  require  a  course  of  previous  habit  or 
study,  in  order  to  attain  a  knowledge  of  it.'  A  large  number  of 
instances  of  the  application  of  this  principle  are  to  be  found  in  the 
books."  ''It  is  on  this  principle  also,  that  the  evidence  of 
professional  or  official  persons  is  receivable  in  proof  of  foreign  laws, 
who,  from  the  very  nature  of  the  subjest,  can  only  speak  to  their 
judgment  or  belief."  In  Ganer  v.  Lady  Ijan^shorough^  the  question 
arose  as  to  the  marriage  customs  among  the  Jews, — a  people  who, 
however  much  favoured  in  antient  times,  are  now  without  laws  or 
Courts  apart  from  the  ordinary  Courts  of  the  country  of  their 
domicil. 


(Maule,  J. :  It  is  difficult  to  say  that  the  evidence  there  did  not 
involve  a  matter  of  law.) 


The  line  must  be  drawn  somewhere :  and  it  would  be  safer  to  draw 

(1)  §  344,  p.  484.  (3)  1  Smith's  L.  C.  286. 

(2)  §  345,  p.  386. 
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it  BO  as  to  exclade  all  except  professional  men,  and  persons  who,  by      vander 
virtue  of  tbeir  office,  may  be  said  to  be  p€rito${i).  onokt 

Thbllusson. 
(Cresswbll,  J. :  Would  Baron  Eothschild  *  be  supposed  to  know      [  •82*  ] 
anything  about  the  law  of  England  as  to  bills  of  exchange?) 

As  a  matter  of  fact,  probably  he  is  peritus.  The  learned  Judge 
here  decided  on  the  authority  of  Reg.  v.  Dent,  altogether  dis- 
regarding the  fact  of  that  case  having  been  overruled  by  The 
Sussex  Peerage  case. 

Maule,  J. : 

We  must  take  it  to  be  the  law  of  England,  that,  in  order  to  prove 
the  law  of  a  foreign  country,  there  must  be  some  special  ground  for 
believing  that  the  person  who  is  offered  is  more  than  ordinarily 
capable  of  speaking  upon  the  subject.  In  the  case  of  Reg.  v. 
Dent,  a  witness  was  called  who  stated  that  he  was  acquainted  with 
the  law  of  Scotland,  but  it  did  not  appear  that  he  was,  or  ever  had 
been,  connected  with  the  law,  or  in  any  situation  which  made  it 
necessary  that  he  should  have  made  himself  acquainted  with  the 
Scotch  law.  The  members  of  the  Committee  of  Privileges  in  the 
House  of  Lords,  in  The  Sussex  Peerage  case,  thought  that  the  ruling 
of  my  brother  Wightman  in  that  case  was  erroneous.  We  bow  to 
that  decision.  The  question,  then,  is,  whether  the  witness  who 
gave  evidence  of  the  Belgian  law  in  this  case,  falls  within  the 
principle  of  exclusion  which  is  implied  in  the  opinion  of  the  Lords 
and  the  Judges  in  The  Sussex  Peerage  case.  Unless  he  does,  he  was 
clearly  admissible  ;  for,  it  is  upon  that  ground  only  that  he  is  said 
to  be  inadmissible.  The  ground  of  exclusion  relied  on,  is,  as  in 
Reg.  V.  Dent,  that  there  is  a  total  absence  of  any  peculiar 
means  of  information  in  the  witness  on  the  subject  upon  which  he 
is  called  to  speak.  It  appeared  that  he  is  now  carrying  on  the 
business  of  an  hotel-keeper,  but  that  he  had  formerly  been  a 
merchant  and  stock-broker  at  Brussels.  Whatever  the  line  of 
business  he  now  follows,  if  he  was  an  expert  before,  he  can  hardly 
be  said  to  be  less  so  now.  The  question  is,  *  whether  he  is  a  [  *835  ] 
person  having  special  and  peculiar  means  of  knowledge  of  the  law 
of  Belgium  with  regard  to  bills  of  exchange  and  promissory  notes, 
one  whose  business  it  was  to  attend  to,  and  make  himself  acquainted 
with,  the  subject.  I  think,  that,  inasmuch  as  he  had  been  carrying 
on  a  business  which  made  it  his  interest  to  take  cognisance  of  the 

(1)  Sic. 
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vanokb      foreign  law,  he  does   fall    within   the   description  of  an   expert 
«,  Applying  one's  common  sense  to  the  matter,  urby  should  not 

Thbllusson.  persons  who  may  be  reasonably  supposed  to  be  acquainted  with  the 
subject,  though  they  have  not  filled  any  ofiScial  appointment,  such 
as  Judge,  or  advocate,  or  solicitor,  be  deemed  competent  to  speak 
upon  it  ?  Persons  who  have  practised  as  pbysicians  are  frequently 
examined,  and  no  inquiry  is  ever  made  as  to  whether  or  not  they 
have  a  regular  diploma.  All  persons,  I  think,  who  practise  a 
business  or  profession  which  requires  them  to  possess  a  certain 
knowledge  of  the  matter  in  hand,  are  experts,  so  far  as  expertness 
is  required. 

For  these  reasons,  I  am  of  opinion  that  this  rule  must  be 
discharged. 

Gresswell,  J. : 

I  am  of  the  same  opinion.  It  is  clear  from  the  learned  Baron's 
notes,  that  he  had  considered  The  Sussex  Peerage  case,  and  that  it 
occurred  to  his  mind  that  nothing  that  passed  there  showed  that 
this  witness  was  inadmissible.  He  thought,  and  I  entirely  agree 
with  him,  that  the  circumstance  of  Mr.  Do  Eeyser  having,  as 
a  merchant  and  stock-broker,  been  conversant  with  the  Belgian  law 
with  regard  to  bills,  essentially  distinguished  the  present  case  from 
that  observed  upon  in  the  House  of  Lords. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  It  must  be  taken,  upon  the  evidence 
of  this  witness,  that  it  was  part  of  his  business  as  a  merchant  and 
broker  in  Belgium,  to  acquire  a  correct  notion  of  the  law  of  that 
[•826]  ♦country  regarding  bills  of  exchange.  He  was,  therefore,  an 
admissible  witness ;  though,  it  might  turn  out  that  his  evidence, 
like  that  of  many  experts  and  scientific  persons,  was  very  little 
worth  (i). 

(1)  The  Freuch  Code  de  Ck)mmeroe,  souscrit,  T^poque  i  laquelle  1«  paw- 

which,  without  the  modifications  it  has  ment  doit  s'effectaer,  la  Taieur  qui  a 

uudergone  in  France,  has  continued  to  ^t^  foumie  en  esp^oes,  en  mardian- 

regulate  the  commercial  transactions  disee,  en  compte,  ou  de  toute  autre 

of  Belgium  ever  since  the  year  1814,  mani^re.** 

when  the  political  sererance  of  the  two  The  witness  De  Eeyser,  who  was,  in 

countries    took    place,   contains    the  effect,  called  to  place  a  oonrtnictioa 

following  provision  as  to  negotiable  upon  a  written  law,  made  no  distxnc- 

prbmissory  notes  (Liy.  I.  tit.  YIIE.,  tion  between  bills  and  notes.     With 

sect,  n.,  art.  188}---**  Le  billet  &ordre  respect  to  the  former,  the  Code  de 

est  dat^.    II  enonce  la  somme  i  payer,  Commerce,  No.  110,  instead  of  requir- 

le  nom  de  celui  i  Tordre  de  qui  il  est  ing,    as  in  the  ca«e  of  a  note,   ih» 
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I  am  of  the  same  opinion.     Foreign  law  is  matter  of  fact :  any  r. 

person  who  can  satisfy  the  Court  that  he  has  had  the  means  of 
knowing  it,  is  an  admissible  witness  to  prove  it.  One  who  had 
been  long  in  the  habit  of  attending  as  a  special  juryman  in  the  city 
of  London,  would,  no  doubt,  be  well  qualified  to  speak  as  to  the  law 
of  England  on  many  subjects  connected  with  commerce.  As  to  the 
admissibility  of  this  person's  evidence^  T  think  there  can  be  no 
doubt,  whatever  may  have  been  the  weight  it  was  entitled  to. 

Rule  discharged. 


8TEBBING  v.  8PICER.  i849. 

Dee,  5. 
(8  C.  B.  827-831 ;  S.  C.  19  L.  J.  C.  P.  24.)  

In  assumpsit  on  a  promissory  note  made  by  the  defendant,  payable  to  L  ^  J 
J.  H.,  and  indorsed  by  J.  H.  to  the  plaintiff,  it  appeared  that  there  were 
two  persons  of  the  same  name,  father  and  son,  and  there  was  no  evidence 
to  show  to  which  of  them  the  note  had  been  given ;  but  it  appeared  that 
the  indorsement  was  in  the  handwriting  of  J.  H.  the  son :  Held,  that, 
although  prima  fade  the  presumption  would  be  that  J.  H.  the  father  was 
meant,  that  presumption  was  rebutted  by  the  son's  indorsement. 

Assumpsit  on  a  promissory  note  made  by  the  defendant,  payable 
to  John  Holland,  and  indorsed  by  John  Holland  to  the  plaintiff. 

Pleas,  1.  that  the  defendant  did  not  make  the  note  ;  2.  that  the 
said  John  Holland  did  not  indorse  it. 

At  the  trial  before  Cresswell,  J.,  at  the  sittings  in  London  after 
Michaelmas  Term,  1848,  it  appeared  that  there  were  two  John 
Hollands,  father  and  son,  who  were  both  in  desperate  circum- 
stsmces.  It  was  proved  that  the  handwriting  of  the  indorsement 
was  that  of  John  Holland  the  son.  There  was  no  evidence  to  show 
whether  the  note  had  been  given  to  the  father  or  to  the  son. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  onus 
probandi  was  on  the  plaintiff,  that  the  presumption,  according  to 
the  authority  of  Sweeting  v.  Fowler,  which  was  cited  from  Byles  on 
Bills,  p.  57,  was,  that  the  note  was  given  to  the  father,  and  that 
there  was  no  evidence  to  encounter  that  presumption. 

statement  of  *'  I'^poque    k    laquelle,  ing  merely  to  the  ''  town  "  in  which 

le   paiement    doit    s'effectuer,"    has  the  payment  was  to  be  made. 

*'r^poque  et  le  lieu  oii  le  paiement  As   to  the   mode  of   proving  the 

doit  s'effectuer.**    As  the  same  clause  written  law  of  a  foreign  country,  see 

says,  **  J  A  lettre  de  change  est  tir^e  BoehUinck  v.  Schneider,  3  Esp.  N.  P.  C. 

d*un  lieu  sur  un  autre,"  the  words  *'  et  58 ;  Clegg  y.  Levy,  3  Camp.  1 66 ;  Millar 

le  lieu  oCk  le  paiement  doit  B*effectuer,"  v.  Heinrick,  4  Camp.  155.    See  also 

miglit  be  reasonably  i-egarded  as  relat-  Fremoult  v.  Dedire,  1  P.  Wms.  429. 
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Stkbdiko         The  learned  Judge  ruled  tbat  it  was  incumbent  on  the  plaintiff  to 
SpioBR.      show  that  the  bill  was  given  to  the  son,  and  not  to  the  father,  and 

that  there  was  no  evidence  at  all  of  that.     The  jury  accordingly 

found  tor  the  defendant. 

Braniwell,  in  Hilary  Term,  1849,  obtained  a  rule  uUi  for  a  new 
trial,  on  the  gi'ound  of  misdirection. 

Byles,  Serjt.,  and  Griffiths,  now  showed  cause: 

The  issue  to  be  tried,  was,  whether  the  John  Holland  who  was 
[  •828  ]  the  payee  of  the  note,  had,  by  his  own  hand,  or  by  *the  hand  of 
another  person,  indorsed  it  to  the  plaintiff.  There  was  no  evidence 
whatever  to  prove  the  affirmative.  Where  there  are  two  persons, 
father  and  son,  bearing  the  same  name  and  surname,  and  one  is 
named,  without  distinguishing  between  senior  and  junior,  it  will  be 
assumed  that  the  father  is  meant,  and  not  the  son.  The  authori- 
ties upon  the  subject  are  distinct.  In  GregGiy*B  case  (i),  it  is  said : 
''  If  speech  be  of  J.  S.  generally,  it  shall  be  intended  of  the  father, 
or  of  the  eldest  son;  for,  they  are  the  most  worthy.*'  So,  in 
Metcalfe's  case  (2) :  ''  If  the  father  and  son  are  of  one  name,  viz. 
J.  S.,  if  J.  S.  is  named  generally  in  a  writ,  count,  or  other  record, 
it  shall  be  intended  of  the  father ;  for,  he  is  the  more  worthy."  In 
Wilson  V.  Stttbs  (3),  a  capias  utlugatum  issued  against  one  Ralph 
Stubs,  and  under  it  Ralph  Stubs  the  younger  was  arrested  :  and  the 
Court  held  that  "  Stubs  the  younger  might  have  his  action  of  false 
imprisonment ;  for,  that  the  defendant  being  named  Ralph  Stubs, 
without  addition,  shall  never  be  accounted  the  younger,  but  always 
the  elder  of  the  two  of  that  name."  And,  in  Lepiot  v.  Browne  (4), 
Holt,  Ch.  J.,  said :  "  If  father  and  son  are  both  called  A.  B.,  by 
naming  A.  B.,  the  father,  prima  facie,  shall  be  intended  ;  but,  if  a 
devise  were  to  A.  B.,  and  the  devisor  did  not  know  the  father,  it 
would  go  to  the  son."  That  is,  that,  if  there  be  evidence  to 
encounter  the  presumption  of  law,  it  may  be  rebutted  (6).  Again, 
in  Sweeting  v.  Fowler  (6),  it  was  held,  that  proof  of  a  promissory 
note  payable  to  Henry  Sweeting  generally,  was  2>rtmfi^ri^  evidence 
[  ^829  ]      of  a  promise  to  Henry  *  Sweeting  the  father,  and  not  to  Henry 

(1)  6  Co.  Bep.  20  a,  citing  the  Tear  (2)  11  Co.  Bep.  39  a. 

Books,    37    Hen.    VI.    29  b    (T.    37  (3)  Hob.  330. 

Hen.  VI.  fo.  29  b,  pi.  1 0),  21  Hen.  VI.  8  (4)  1  Salk.  7. 

(by  mistake,  ff^vfc^f fur,  for  21  Hen.  VI.  (5)  It  would  be  a  case  of    latent 

26.  Grey  v.   Bottey,   H.   21  Hen.  VI.  ambiguity, 

fo.  26.  pi.  9),  13  Hen.  IV.  4  b  (CamWs  (6)  1  StarL  N.  P.  C.  106. 
case.  M.  13  Hen.  IV.  fo.  4  b,  pi.  8). 
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Sweeting  the  son.  There  being  no  evidence  here,  to  show  that  John  STssBiKa 
Holland  the  son  was  the  party  meant,  the  direction  of  the  learned  spio'er. 
Judge  was  perfectly  correct.  The  objection,  indeed,  might  be  put 
higher.  Suppose  there  was  but  one  John  Holland,  it  was  not 
enough  merely  to  produce  a  note  indorsed  "  John  Holland,"  without 
showing  some  connection  between  him  and  the  person  named  in  the 
declaration :  Jones  v.  Jones  (i).  There,  in  an  action  by  indorsee 
against  the  maker  of  a  promissory  note,  the  defendant  pleaded, 
1,  that  he  did  not  make  the  note;  2,  that  he  made  it  for  the 
accommodation  of  the  plaintiff.  There  was  an  attesting  witness  to 
the  contract,  who,  on  being  called  at  the  trial,  stated  that  he  saw 
the  signature  (Hugh  Jones)  to  the  note  written  by  a  party  whose 
occupation  and  residence  he  described,  but  that  he  had  had  no 
communication  with  him  since,  and  that  Hugh  Jones  was  a  common 
name  in  the  neighbourhood  where  the  note  was  made.  It  was  held 
that  there  was  no  evidence  to  go  to  the  jury,  of  the  identity  of  the 
defendant  with  the  maker  of  the  note ;  and  that  the  second  plea 
could  not  be  called  in  aid  for  that  purpose. 

(Cbbsswell,  J. :  I  think  that  case  has  been  overruled  (2). 

Talfourd,  J.,  referred  to  Rex  v.  Peace  (8),  where,  upon 
an  indictment  for  an  assault  upon  Elizabeth  Edwards,  it  was  held 
to  be  sufficient  to  prove  that  an  assault  was  committed  upon  a  person 
bearing  that  name,  although  it  appeared  that  there  were  two 
persons,  mother  and  daughter,  of  the  same  name.) 

The  judgment  of  Lord  Dbnman  in  SeweU  v.  Evans  and  Roden  v. 
Ryde  (4),  to  some  extent,  confirms  Jones  v.  Jones  (5). 

Bramwell  and  Gosnell,  in  support  of  the  rule :  [  ^^^  1 

The  ruling  of  the  learned  Judge  in  this  case  proceeded  entirely 
upon  the  citation  of  Sweeting  v.  Fowler  from  Byles  on  Bills,  p.  67, 
where  the  case  is  incorrectly  stated,  without  the  qualification  found 
in  the  report  in  Starkie,  ''  but,  A.  B.,  the  son,  although  styled  in 
the  declaration  A.  B.  the  younger,  bringing  the  action,  and  being 
in  possession  of  the  note,  is  entitled  to  recover  upon  it."  In 
Jarmain  v.  Hooper  (6),  in  trespass  quare  donium  f regit  against  the 

(1)  9  M.  &  W.  75.  (5)  See  Ilamber  v.  Bohtris,   7  C.  B. 

(2)  See   Oreen$hield$    v.    Crawford,      861. 

eo  R  B.  740  (9  M.  &  W.  3H).  (6)  64  R.  B.  861  (6  Man.  &  G.  827 ; 

(3)  3  B.  &  Aid.  679.  7  Scott,  N.  R.  663). 

(4)  72  B.  B.  449  (4  Q.  B.  629). 
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Stkbriko  Bheriff  and  A.,  the  sherifif  justified  ander  ^fi.fa.  issued  against  the 
Spigbb.  goods  of  the  plaintiff  by  A. :  to  this  plea  the  plaintiff  replied,  th&t 
the  fi.  fa,  did  not  issue  against  the  goods  of  the  plaintiff.  It 
appeared  that  A.  had  obtained  judgment  against  Joseph  Jarmain, 
who  was  the  son  of  the  plaintiff,  and  thereupon  issued  a  fi.  fa, 
against  Joseph  Jarmain,  without  any  further  description  ;  under 
which  writ,  the  goods  of  Joseph  Jarmain  the  elder  were  taken : 
and  it  was  held,  that  the  writ  afforded  no  justification  to  the  sheriff. 
The  writ  might  have  meant  either  father  or  son. 

(Maule,  J. :  The  existence  of  the  writ  Ae  indemptit€U€  nominis 
proves  that.) 

In  Curtis  v.  Richards  (i),  it  was  held  that  the  production  by  the 
plaintiff  of  an  I  0  U  signed  by  the  defendant,  but  not  addressed,  is 
primd  facie  evidence  that  it  was  given  to  the  plaintiff  by  the 
defendant ;  and  that,  if  the  latter  wishes  to  rebut  the  inference 
arising  from  its  production  by  the  plaintiff,  he  should  show  that  it 
had  been  in  the  hands  of  some  other  party. 

(The  Court  here  interposed.) 

Maulb,  J. : 

It  appears  to  the  Court  that  this  case  is  governed  by  Sweeting  v. 
Fo7cler,  as  reported  in  Starkie.  There  was  evidence  to  go  to  the 
jury,  that  the  John  Holland  whose  handwriting  appeared  on  the 
;  *88i  ]  back  of  the  *note,  was  the  party  to  whom  it  was  payable.  If  he 
was  the  payee,  it  was  quite  the  regular  course  for  him  to  indorse 
the  note :  and  it  would  be  quite  oat  of  the  way  and  wrong  (2),  if  he 
were  not.  It  seems  to  us  that  the  existence  of  the  handwriting  of 
John  Holland  the  son  on  the  back  of  the  note,  as  indorser,  coupled 
with  the  fact  that  one  party  to  the  note  dealt  with  it  as  the  son's, 
was  some  evidence  to  go  to  the  jury  that  the  son,  and  not  the 
father,  was  the  payee.  We  therefore  think  there  must  be  a 
new  trial. 

The  rest  of  the  Court  concurring. 

Utile  absolute. 

(1)1  Man.  &  O.  46  ;  1  Scott,  N.  R.  Doe  d.  Jame$  v.  Price.  1  Man.  A  Ry. 

155.  683;  5  Man.  ft  Ry.  281(c) ;  2  Nev.  & 

(2)  Vide  WiUiams  v.  The  East  India  M.  591  (a);  6  Nev.  &  M.  70  (a);  Vin. 

Company,  6  R.  R.  5i<9  (3  East,  192) ;  Select.  Jur.  Qumt.  lib.  2,  cap.  2. 
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RUSSELL   V.   BRIANT(l).  \U9, 

(8  C.  B.  836—849;  S.  0.  19  L.  J.  C.  P.  33  ;  14  Jur.  201.)  ^!Ll' 

No  one  cannot  be  oonaidei-ed  a£  an  offender  against  the  provisions  of  the  ^  * 
Dramatic  Cop3rright  Act,  3  &  4  Will.  IV.  c.  15  (extended  to  musical  com- 
positions by  the  5  &  6  Yict.  c.  45,  s.  20),  so  as  to  be  liable  to  an  action  at 
the  suit  of  the  author  or  proprietor,  tuiless  he,  by  himself,  or  his  agent, 
actually  takes  part  in  the  representation  which  is  a  violation  of  the 
copyright 

Therefore,  one  who  merely  lets  a  room  to  the  offender,  is  not  liable,  even 
though  he  supplies  the  benches  and  lights,  or  sells  a  ticket  of  admission, 
himself  deriving  no  other  profit  than  that  arising  from  the  letting  of  the 
room. 

This  was  an  action  upon  the  statutes  S  &  4  Will.  lY.  c.  15,  and 
5  &  6  Yict.  c.  45,  ss.  20,  21,  for  an  uuauthorised  representation  or 
performance  of  the  plaintiff's  musical  composition. 

The  first  count  of  the  declaration  stated,  that,  after  the  passing 
of  the  statutes  3  &  4  Will.  lY.  c.  15,  and  5  &  6  Yict.  c.  45,  the 
plaintiff  had,  and  still  hath,  the  sole  liberty  of  representing  and 
performing,  or  causing  and  permitting  to  be  represented  and 
performed,  at  any  *place  or  places  of  dramatic  entertainment  in  [  *337  ] 
any  part  of  the  United  Kingdom  of  Great  Britain,  &c.,  a  certain 
dramatic  piece  or  musical  composition,  called,  to  wit,  *'  The  Ship  on 
Fire ; "  yet  that  the  defendant,  well  knowing  the  premises,  but  con- 
triving, &c.,  to  wit,  on,  &c.,  did  wrongfully  and  unjustly  cause  to 
be  represented  and  performed  the  said  dramatic  piece  or  musical 
composition,  at  a  certain  place  of  dramatic  entertainment  within 
that  part  of  the  United  Kingdom,  &c.,  to  wit,  at  ''  The  Horns  " 
Tavern,  Kennington,  in  the  county  of  Surrey,  without  the  consent 
in  writing  of  the  plaintiff  first  had  and  obtained,  contrary  to  the 
form  of  the  said  statutes ;  whereby  the  defendant  became  liable, 
for  each  such  representation  and  performance,  to  the  payment  of 
an  amount  not  less  than  408.,  or  to  the  full  amount  of  the  benefit 
or  advantage  arising  from  such  representation,  or  the  injury  or  loss 
sustained  by  the  plaintiff  therefrom,  whichever  should  be  the 
greater  damages,  to  the  plaintiff,  the  author  or  proprietor  of  such 
musical  composition  as  aforesaid  ;  yet  that  the  defendant  had  not 
paid  the  same  damages,  or  any  part  thereof,  contrary  to  the  form 
of  the  said  statutes,  &c. 

The  second  count  was  for  causing  to  be  represented  and  per- 
formed at  the  same  place,  a  certain  other  musical  composition  of 
the  plaintiff,  called  '*  The  Gambler's  Wife." 

(1)  Followed  in  Kelly's  Directories  Ch.  374,  70  L.  J.  Ch.  237  ;  [1902]  1 
LimiUd  V.  Oavin  and  Lloyda   [1901]  1      Ch.  631,  71  L.  J.  Ch.  405.-J.  G.  P. 
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RassBLL  Plea,  Not  guilty ;  whereupon  issue  was  joined. 


r. 


BsiANT.  The  cause  was  tried  before  Wilde,  Cb.  J.,  at  the  sittings  in 

London,  after  Michaelmas  Term,  1847.  It  appeared  that  the 
plaintiff  was  the  author  and  proprietor  of  certain  musical  composi- 
tions called  "  The  Ship  on  Fure,''  and  the  "  The  Gambler's  Wife ; " 
that  the  defendant  was  the  landlord  of  *'  The  Horns  "  Tavern,  at 
Kennington,  adjoining  to  which  is  a  large  assembly-room ;  that, 
early  in  the  year  1846,  this  room  had  been  hired  by  one  Henry 
Smith,  for  several  nights,  viz.  for  the  5th,  6th,  and  ISth  of  March, 

[  *8S8  ]  for  the  purpose  of  giving  ^public  vocal  and  musical  entertainments, 
for  which  he  paid  the  defendant  52.  per  night ;  that  these  entertain* 
ments  consisted  of  songs  with  a  piano-forte  accompaniment,  and 
remarks  and  gesticulation  illustrative  of  the  songs ;  that  the  de- 
fendant furnished  the  platform,  benches,  and  lights,  and  allowed 
placards,  describing  the  intended  performances,  to  be  stuck  up  in 
and  about  the  tavern ;  that  bills  or  programmes  of  the  entertain- 
ment were  circulated  by  Smith,  and  tickets  or  cards  of  admission 
sold  by  him,  and  also  by  a  servant  of  the  defendant  at  the  bar  of 
the  tavern,  one  ticket  being  sold  by  the  defendant  himself. 

It  further  appeared,  that  the  plaintiff,  having  heard  of  the  pro- 
posed entertainments,  the  announcement  of  which  included  the  two 
compositions  above  mentioned,  caused  the  following  letter  to  be 
addressed  to  the  defendant : 

"  Bartlett's  Buildings,  Holborn, 

"  February  23rd,  1846. 
''  Sir, — Mr.  Henry  Bussell  has  instructed  me  to  give  you  notice 
that  the  under-mentioned  songs  (The  Ship  on  Fire,  The  Gambler's 
Wife,  &c.  &c.),  with  the  music  belonging  to  the  same,  are  the 
exclusive  property  of  Mr.  Russell,  who  has  the  sole  right  of  publicly 
singing  and  performing  such  songs  and  music.  Mr.  Henry  Smith 
having  circulated  bills  announcing  his  intention  to  sing  and  perform 
these  songs  and  music,  I  give  you  notice,  that,  not  having  ohtained 
Mr.  Bussell's  consent,  he  is  liable  to  penalties  under  the  statute  8  3c 
4  Will.  IV.  c.  15 ;  and  that,  if  you  cause,  or  permit,  Mr.  Smith  to 
sing  such  songs,  or  perform  such  music,  at  your  house,  as  advertised 
by  him,  you  will  be  liable  to  the  same  penalties. 

"  Yours,  &c., 

"N .  B . 

**  To  Mr.  Briant."  "  Attorney  for  Mr.  Russell. 

''^^  J  It  was  also  proved,  that,  at  the  entertainment  given  by  Smith  on 
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the  13th  of  March,  Smith  himself  being  the  only  person  who  took      Rubskll 
part  in  the  performance,  the  two  songs  in  question  were  sung  by      Bbiamt. 
him,  in  the  manner  above  mentioned ;  and  that  about  six  hundred 
persons,  each  of  whom  paid  6d.  for  admission,  were  present. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no 
evidence  to  go  to  the  jury,  to  show  that  the  defendant  represented, 
or  caused  to  be  represented,  the  musical  compositions  in  question, 
so  as  to  bring  him  within  the  statutes. 

The  learned  Judge,  without,  however,  expressing  any  opinion 
upon  the  point,  declined  to  nonsuit  the  plaintiff :  and  he  left  it  to 
the  jury  to  say  whether  the  defendant  caused  the  two  songs  to  be 
represented  or  performed  on  the  evening  of  the  18th  of  March. 

The  jury  found  that  he  did :  and  thereupon  a  verdict  was 
entered  for  the  plaintiff,  damages  40^. 

Lush,   in   Trinity   Teim,    1847,   obtained    a   rule  nisi  for  a 
nonsuit  (i)  or  a  new  trial. 

He  admitted  that  he  could  not  contend  that  the  songs  in  question 
were  not  musical  compositions  within  the  meaning  of  the  statutes : 
but  he  insisted  that  the  place  where  the  performance  was  exhibited, 
was  not  a  ''place  of  dramatic  entertainment"  within  the  statutes, 
the  meaning  of  which  must  be  confined  to  tragedy,  comedy,  opera, 
farce,  and,  since  the  case  of  Lee  v.  Simpson  (2),  pantomime,  which 
necessarily  involve  something  represented  by  action  ;  for  which  he 
referred  to  Johnson's  Dictionary,  where  **  Dramatic  "  is  defined  to 
mean  "  represented  by  action  ;  not  narrative." 

Locke  and  Wise  showed  cause  in  Michaelmas  Term,  1848  (8).       t  ^^^  3 
[They  read  the  Statutes  8  &  4  Will.  IV.  c.  15,  and  5  &  6  Vict. 
c.  45,  ss.  20  and  21,  and  continued :]    Much  less  than  the  defendant       [  8^2  ] 
was  proved  to  have  done  in  this  case,  has  been  held  to  be  keeping 
*'  a  house,  room,  &c.,  for  public  dancing,  music,  or  other  public 
entertainments  of  the  hke  kind,"  within  the  25  Geo.  II.  c.  86,  s.  2 : 
Orefjot'y  v.  Tufs  (4)  ;  Qregory  v.  Tavernor{b) ;  Marks  v.  Benjamin  (6). 
In  the  last-mentioned  case,  it  appeared  that  music,  dancing,  &c., 
had  occasionally  taken  place  at  the  defendant's  house  (a  public- 
house);  that  no  money  was  *taken  by  him  for  admissions,  but  that       f  *®*3  J 
the  rooms  were  let  to  persons  who  sold  tickets,  and  received  money 

(1)  Vidf}w$t,  p.  784.  (4)  6  Car.  &  P.  271 ;  1  Cr.  M.  &  B. 

(2)  71  R  B.  524  (3  C.  B.  871).  310. 

(3)  The  Judges  present,  were,  WUde,  (5)  6  Cai*.  &  P.  280. 

Ch.  J.,  Maule,  J.,  and  V.  WilHams,  J.  (6)  52  B.  B.  839  (5  M.  &  W.  565). 
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RndSBLL  for  adnuBBion  at  the  door ;  but  there  was  no  direct  evidence  that 
Briant.  ^^^  defendant  knew  of  this  practice :  and  yet  it  was  held  that  there 
was  evidence  to  go  to  the  jury,  of  a  keeping  of  the  house  by  the 
defendant  for  the  purposes  mentioned  in  the  statute.  So,  in 
Rex  V.  Glossop  (i),  in  a  conviction  of  the  defendant  for  causing  to 
be  acted,  at  a  certain  place  called  the  Gobourg  Theatre,  for  gain  and 
reward,  a  certain  entertainment  of  the  stage,  called  "  Richard  the 
Third,"  the  evidence  set  forth,  was,  that  the  defendant  was  seen  once 
or  twice  at  the  rehearsals  of ''  Bichard,"  that  another  person  was  the 
stage-manager,  and  that  the  defendant  engaged  one  J.  S.  to 
perform,  and  gave  him  a  cheque  for  the  amount  of  his  benefit :  and 
it  was  held  that  this  was  sufficient  to  warrant  the  justices  in  drawing 
the  conclusion  that  the  defendant  caused  the  play  of  ''  Richard  the 
Third  "  to  be  performed.  Again  in  Parsons  v.  Chapman  (2),  proof 
that  the  defendant  was  acting  manager  of  a  theatre,  and  that  he 
paid  the  salary  of  and  dismissed  one  of  the  performers,  was  held 
sufficient  proof  that  he  caused  the  performances.  Here,  there  was 
abundant  evidence  that  the  defendant  caused  or  permitted  the 
piratical  representation  complained  of.  He  not  only  let  the  room, 
but  he  provided  all  the  accessories,  such  as  lights,  benches,  «&c.; 
and  he  even  personally  interfered  in  furthering  the  performance,  by 
selling  a  ticket. 

(Wilde,  Ch.  J. :  In  Planche  v.  Br€Jiam{s),  it  was  held  that  the 
word  "represent,"  in  the  8  &  4  Will.  IV.  c.  15,  means,  the 
bringing  forward  on  a  stage  or  place  of  public  representation ;  and 
that,  if  even  the  words  of  one  song  be  taken  from  a  piece  which  is 
[  *844  ]  protected  by  s.  1  of  that  *Act,  and  be  sung  on  a  stage,  or  any  place 
of  theatrical  entertainment,  that  will  be  a  *'  representing  *'  within 
the  provisions  of  s.  2  of  that  statute ;  and  that  the  question  what 
is  a  "  representing,"  is  one  that  is  proper  to  be  left  to  the  jury.) 

Every  man  is  held  to  be  liable  for  the  consequences  that  might 
reasonably  be  expected  to  result  from  his  acts:  Rex  v.  Moor e^  {4). 
The  entertainment  in  question  was  clearly  a  *'  dramatic  entertain- 
ment," and  the  place  a  "  place  of  dramatic  entertainment,"  within 
the  words  and  meaning  of  the  statute :  Lee  v.  Simpson  (5). 

Upon  the  evidence,  the  jury  could  not  have  come  to  any  other 

(1)  4  B.  &  Aid.  616.  See  the  obserTations  upon  this  case,  in 

(2)  5  Car.  &  P.  33.  Ih'ch  v.  Basterfield,   72  R  B.   716  (4 

(3)  44  E.  E.  642  (4  Bing.  N.  C.  17).  0.  B.  783). 

(4)  37  E.  E.  383  (3  B.  &  Ad.  184).  (5)  71  R.  E,  524  (3  C.  B.  871). 
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conclasion  than  they  did :  therefore,  the  verdict  cannot  be  impeached,     Bdssicli. 

'  .  ...  t*. 

even  though  there  was  some  inaccuracy  in  the  direction  of  the      briant. 
learned  Judge  :  Oascoyne  v.  Smith  (i) ;  Taylor  v.  Ashton  (2)  ;  Moore 
V.  Tiickicell  (3)  ;  Hughes  v.  Htighes  (4). 

Lvsh  and  Fitzpatrkk,  in  support  of  the  rule  : 

The  argument  on  the  part  of  the  plaintiff,  assumes  that  the 
thing  complained  of  ^as  an  illegal  act.  It  is  only  illegal  inasmuch 
as  it  is  an  infringement  or  violation  of  a  private  right,  like  the 
infringement  of  a  patent.  None  of  the  cases  cited  have  the  slightest 
bearing  upon  the  question.  The  offender  here,  using  that  term  in 
the  sense  in  which  it  is  used  in  the  statute,  as  explained-  by  the 
Lord  Chief  Justice  in  Lee  v.  Simpson,  was  Smith,  and  Smith  only, 
for  whose  sole  profit  the  representation  took  place.  If  the  defendant 
is  liable  for  the  acts  of  Smith,  where  is  that  sort  of  liability  to 
stop?  Is  the  proprietor  of  a  theatre  to  be  held  responsible,  if, 
during  *the  term,  his  lessee  chooses  to  perform  therein  a  piece  in  [  *«*"  ] 
which  some  third  person  has  an  exclusive  copyright  ? 

(Maulb,  J. :  Add  to  your  proposition,  that  he  knows  when  he 
grants  the  lease  that  the  lessee  intends  to  represent  pieces  in  which 
others  have  copyright.) 

Be  it  bo;  still  be  would  not  be  responsible.  In  Holman  v.  Johnson  (6), 
it  was  held  that  an  action  lay  for  goods  sold  abroad,  which  are 
prohibited  here,  if  the  delivery  of  them  be  complete  abroad ;  though 
the  vendor  at  the  time  of  the  sale,  knew  that  they  were  intended 
by  the  vendee  to  be  smuggled  into  England.  The  case  would  be 
different,  if  the  defendant  were  party  to  an  express  contract  for 
doing  the  illegal  act ;  as  in  Cannan  v.  Bryce  (6)  and  The  Oas-Light 
and  Coke  Company  v.  Tui-neriy). 

(Maule,  J.:  Here,  the  defendant  concurs  in,  and  helps,  the 
entertainment.  Suppose  a  man  lets  a  room  with  a  printing-machine 
and  types,  knowing  that  the  tenant  is  about  to  pirate  a  work  in 
which  a  third  person  has  copyright, — would  not  the  former  be  liable  ? 
Would  he  not  be  concurring  in  the  piracy  ?) 

(1)  M'Clel.  &  T.  338.  (6)  22  B.  B.  342  (3  B.  A  Aid.  179). 

(2)  63  B.  B.  635  (11  M.  &  W.  401,  (7)  54  B.  B.  808  (6  Bing.  N.  C.  324 ; 
416).  8  Scott,  609,  afiirmiog  the  judgment 

(3)  1  C.  B.  607.  of  this  Court.  5  Bing.  N.  0.  e66;  7 

(4)  15  M.  &  W.  701.  Scott,  779). 
(6)  Cowp.  341. 
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Russell      Clearly  not.     In  the  case  supposed,  there  is  no  contract  for  the 
Briamt.      doing  of  an  illegal  act. 

(Maulb,  J. :  The  defendant  disregards  the  notice  sent  to  him  by 
the  plaintiff's  attorney.) 

He  had  then  let  the  room  to  Smith ;  and  he  could  not  justify  the 
breaking  his  contract  with  him,  merely  because  Smith  might 
possibly  contemplate  doing  something  that  would  render  him 
(Smith)  liable  to  an  action. 

(Maule,  J. :  Suppose  the  defendant  had  contracted  with  Smith, 
that  he,  the  defendant,  would  perform  the  principal  part  in  a  certain 
dramatic  entertainment,  and  that,  after  the  first  night's  performance, 
[  •846  ]  the  defendant  had  received  notice  from  the  author,  that  the  •per- 
formance was  an  infringement  of  his  copyright,  could  the  defendant 
have  persisted  in  performing  it,  because  he  was  under  a  contract 
with  Smith?) 

Certainly  not:  he  would  there  be  an  actor.  The  statute  means 
to  charge  two  classes  of  persons  only, — those  who  actually  take 
part  in  the  representation, — and  those  who  employ  others  for 
that  purpose. 

(Maule,  J. :  All  who  concur  in  causing  a  thing  to  be  done,  are 
persons  who  cause  it  to  be  done.) 

According  to  the  natural  and  only  consistent  meaning  of  the  statute, 
the  person  ''  causing  "  the  representation,  is  he  who,  for  himself, 
or  as  agent  for  another,  seeks  to  derive  profit  from  it :  this  is  clear, 
from  the  latter  part  of  the  section,  which  gives  the  author  the 
option  of  claiming  the  amount  of  the  profit  or  advantage  arising 
from  the  representation.  Here,  the  defendant  derives  no  profit 
from  the  representation ;  nor  had  he  any  knowledge,  at  the  time 
he  let  the  room,  that  any  thing  would  be  done  therein,  to  violate  or 
invade  the  rights  of  another.  If  the  statute  had  intended  to 
embrace  persons  so  situated,  it  would  not  have  been  left  to  inference; 
it  would  have  been  clearly  and  unequivocally  expressed.  Some 
reliance  seems  to  have  been  placed  upon  the  word  *'  permitting  *'  in 
the  6  &  6  Yict.  c.  45,  s.  20 :  but  that  word  does  not  occur  in  that 
part  of  the  clause  which  affects  to  deal  with  the  offence. 

Cur»  advn  xiilL 


VOL.  Lxxix.]         1849.     C.  P.     8  C.  B.  846— 848.  788 


WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  :  russkll 

r. 

This  is  an   action   founded  on  the  statute  5  &  6  Vict.  c.  45,      Bbiant. 
88.  20,  21,  by  which  the  provisions  of  the  Dramatic  Copyright  Act, 
8  &  4  Will.  lY.  c.  15,  are  extended  to  musical  compositions. 

The  2nd  section  of  the  latter  Act  provides,  in  effect,  that,  if  any 
person  shall,  during  the  continuance  of  the  *copyright,  without  the  [  '^^T  ] 
consent  in  writing  of  the  proprietors  thereof,  represent,  or  cause  to 
be  represented,  any  dramatic  production,  at  any  place  of  dramatic 
entertainment,  **  every  such  offender  *'  shall  be  liable,  for  every 
such  representation,  to  the  payment  of  408.,  or  to  the  full  amount 
of  the  benefit  arising  therefrom,  or  the  loss  sustained  by  the  pro- 
prietor of  the  copyright  (whichever  shall  be  the  greater  damages), 
to  be  recovered  by  such  proprietor,  with  double  costs  of  suit. 

In  the  present  case,  the  plaintiff,  as  the  proprietor  of  a  certain 
musical  composition,  sought,  under  these  enactments,  to  recover 
damages  from  the  defendant;  and  the  declaration  charged  him 
with  having  represented,  and  caused  to  be  represented,  at  a  certain 
place  of  dramatic  entertainment,  a  musical  composition  called 
**  The  Ship  on  Fire."  The  defendant  pleaded  Not  guilty ;  and,  the 
cause  having  come  on  for  trial  before  the  Lord  Chief  Justice  at 
Guildhall,  the  plaintiff  recovered  a  verdict,  with  leave  reserved  for 
the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  having  been  obtained  accordingly,  the  point  upon  which  the 
argument  ultimately  turned,  on  showing  cause,  was,  whether,  at 
the  trial,  there  was  any  evidence  for  the  jury,  to  show  that  the 
defendant  either  represented  or  caused  to  be  represented  the  musical 
composition  in  question.  And  we  are  of  opinion,  after  consideration, 
that  there  was  no  such  evidence ;  and  that  therefore  the  rule  must 
be  made  absolute  for  entering  a  nonsuit. 

It  appeared,  at  the  trial,  that  ''  The  Ship  on  Fire  "  had  been 
represented  at  ^'  The  Horns  "  Tavern  at  Kennington,  of  which  the 
defendant  was  the  landlord ;  and  that  a  room  in  that  tavern  had 
been  hired  from  the  defendant  by  one  Smith,  for  the  purpose  of 
public  ^evening  musical  entertainments  ;  that,  after  the  per-  [  *848 
formances,  consisting  of  ''  The  Ship  on  Fire,"  and  other  musical 
compositions,  had  been  continued  for  some  nights,  notice  was  given 
to  the  defendant,  by  the  plaintiff,  that  he  was  the  proprietor  of  the 
copyright  of  *'  The  Ship  on  Fire,"  and  required  that  its  repre- 
sentation should  be  discontinued ;  that  the  defendant,  after  this 
notice,  had  some  communication  with  Smith,  who  avowed  his 
resolution  of  continuing  the  representation,  notwithstanding  the     . 
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Russell  notice ;  and  that  the  representation  was  accordingly  continued  by 
Bbiant.  him,  without  any  opposition  on  the  part  of  the  defendant,  in  the 
room  at  ''The  Horns"  Tavern.  It  was  also  proved,  that  the 
defendant  furnished  the  platform  and  the  lights  for  these  per- 
formances, and  allowed  bills  of  them  to  be  put  up  in  the  tavern, 
and  tickets  of  admission  to  be  advertised  to  be  sold  at  the  bar ; 
and  that  he  had  himself  sold  one  of  such  tickets. 

But  we  are  of  opinion  that  those  facts  afforded  no  evidence  that 
the  defendant  represented,  or  caused  to  be  represented,  the  musical 
composition  in  question,  within  the  meaning  of  the  statute:  for, 
we  think,  having  regard  to  the  object  of  the  Act,  and  the  language 
of  the  2nd  section,  that  no  one  can  be  considered  as  an  offender 
against  the  provisions  of  it,  so  as  to  subject  himself  to  an  action  of 
this  nature,  unless,  by  himself,  or  his  agent,  he  actually  takes  part 
in  a  representation  which  is  a  violation  of  copyright.  And,  if  it 
were  to  be  held,  that  all  those  who  supply  some  of  the  means  of 
representation  to  him  who  actually  represents,  are  to  be  regarded 
as  thereby  constituting  him  their  agent,  and  thus  causing  the 
representation,  within  the  meaning  of  the  Act,  such  a  doctrine 
would,  we  think,  embrace  a  class  of  persons  not  at  all  intended  by 
the  Legislature. 

On  these  grounds,  we  are  of  opinion  that  the  rule  must  be  made 
absolute. 

Rule  absoltUe. 

[  849  ]  Locke,  for  the  plaintiff,  on  a  subsequent  day  (Dec.  4),  observed 

that  the  learned  Judge  had  not  reserved  the  defendant  leave  to 
move  for  a  nonsuit,  and  therefore  that  the  result  of  the  decision  of 
the  Court  would  be,  that  there  must  be  a  new  trial. 

Lush,  for  the  defendant,  agreed  that  this  was  so. 

Maulb,  J. : 

There  was  no  evidence  that  could  properly  be  submitted  to  the 
jury  to  affect  Briant:  there  ought,  therefore,  to  have  been  a 
nonsuit.  If,  however,  the  point  was  not  reserved,  we  can  only 
grant  a  new  trial. 

Rvle  absolute,  for  a  new  trial. 
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MUNROE  AND  Another  v.  BORDIER  and  Another.  i8«. 

Nov,  30. 
(8  C.  B.  862—875;  S.  C.  19  L.  J.  C.  P.  133;  14  Jur.  507.)  jgg^^ 

The  purchaser  or  remitter  in  Jjondon,  of  a  foreign  bill,  getting  from  the        "^^ »•  24. 
drawer,  according  to  the  usage  in  London,  credit  until  the  next  foreign  "^ 

post  day  for  the  amount,  and  delivering  the  bill  to  the  payee,  who  receives         L  862  J 
it  bottdfide  and  for  value,  the  drawer  is  liable  for  the  amount  to  the  payee, 
although,  in  consequence  of  the  purchaser  or  remitter's  failure  before  the 
next  foreign  post  day,  the  drawer  never  receives  value  for  it. 

The  declaration  stated  that  A.  (the  defendant)  made  a  bill  of  exchange, 
and  directed  it  to  B.,  a  merchant  in  France,  requiring  him  to  pay  the 
amount  to  the  order  of  C.  (the  plaintiff) ;  that  A.  delivered  the  bill  to  D., 
who  delivered  it  to  0. ;  and  tbat  B.  refused  payment,  &c.  A.  pleaded  that 
he  made  and  delivered  the  bill  to  D.  for  the  use  of  C,  on  the  faith  and 
terms  of  being  paid  the  price  and  value  thereof  according  to  the  usage  of 
merchants  in  that  behalf,  that  is  to  say,  on  the  next  foreign  post  day ;  that 
neither  C.  nor  any  other  person,  then,  or  at  any  time  before  or  since,  paid 
him  the  said  piice  or  value  of  the  bill,  or  any  part  thereof ;  that  he  never 
had  any  value  or  consideration  for  the  making  or  delivery  of  the  bill ;  and 
that  C.  always  held  and  still  held  the  same  without  any  value  or  considera- 
tion whatever  to  him  (A.)  for  the  same.  Replication,  that,  after  the  making 
of  the  bill,  and  before  it  became  due,  D.,  who  appeared  to  be,  and  whom  C. 
believed  to  be,  the  lawful  holder,  delivered  the  bill  to  him  for  a  good  and 
valuable  consideration,  and  without  notice  of  the  premises  in  the  plea 
mentioned : 

Held,  that  the  plea  was  no  answer  to  the  action  ;  and  that,  even  if  it  were 
sufficient  to  call  upon  C.  to  show  bona  fides,  he  did  so  by  his  replication  (1). 

This  was  an  action  of  asBumpsit  on  two  foreign  bills  of  exchange. 

The  first  count  of  the  declaration  stated  that  the  defendants,  *on  l  *86S  | 
the  29th  of  October,  1847,  at  London,  made  their  bill  of  exchange 
in  writing,  and  then  directed  the  same  to  certain  persons  in  parts 
beyond  the  seas,  to  wit,  certain  persons  carrying  on  business  at,  &c., 
in  the  kingdom  of  France,  under  the  style  and  firm  of  Messrs.  A.  de 
Warn  &  Co.,  and  thereby  required  the  last-mentioned  persons  to 
pay  to  the  order  of  the  plaintiffs  a  certain  sum  of  foreign  money, 
to  wit,  the  sum  of  22,528  francs,  60  centimes,  at  five  days  after  the 
date  of  the  said  bill  of  exchange,  which  period  had  elapsed,  &c. ; 
and  the  defendants  then  delivered  the  said  bill  to  certain  persons 
carrying  on  business  in  London  under  the  firm  of  Coates  &  Co.,  to 
wit,  one  Ezra  Jenks  Coates  and  one  John  Hilliard,  who  then,  to 
wit,  on  the  day  and  year  aforesaid,  delivered  the  same  to  the 
plaintiffs ;  yet  the  said  persons  to  whom  the  said  bill  was  directed 
as  aforesaid,  did  not  pay  the  said  sum  of  money  in  the  said  bill 
mentioned,  or  any  part  thereof,  although  the  same  was  duly 
presented  to  them  for  payment  thereof  when  it  became  due,  at  &c., 
in  the  kingdom  of  France,  that  is  to  say,  at  London  aforesaid ;  and 

(1)  See  8.  27  (2)  of  the  Bills  of  Exchange  Act,  1882.— J.  0.  P. 
R.R. — VOL.  LXXIX.  r.O 
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MuKBOB      the  said  bill  was  afterwards,  to  wit,  on,  &c.,  duly  protested  for  non- 

BoBDicB.     payment  thereof;  and,  by  reason  of  the  premises,  the  plaintiffs 

were  put  to  expense,  to  wit,  &c.,  for  the  charges  of  causing  the 

said  bill  to  be  protested,  of  all   which  premises,  the  defendants 

afterwards,  to  wit,  on  &c.,  had  notice,  &c. 

Third  plea,  that  the  defendants  made  the  bill,  and  delivered  the 
same  to  the  said  persons  in  that  behalf  mentioned,  for  the  use  of 
the  plaintiffs,  on  the  faith  and  terms  of  being  paid  the  price  and 
value  thereof,  amounting  to  a  large  sum  of  money,  to  wit,  876/.  12«., 
according  to  the  usage  of  merchants  in  that  behalf,  that  is  to  say^ 
on  the  foreign  post  day  which  would  be  next  after  such  delivery ; 
but  that,  although  that  day  had  elapsed  long  before  the  commence- 
ment of  this  suit,  neither  the  plaintiffs  nor  any  other  person,  then, 
I  *864  ]  or  at  any  time  before  *or  since,  paid  to  the  defendants  the  said 
price  or  value  of  the  said  bill,  or  any  part  thereof ;  and  the  defen- 
dants never  had  or  received  any  value  or  consideration  whatever 
for  the  making  or  delivery  of  the  said  bill,  and  the  plaintiffs  always 
held,  and  now  hold,  the  same,  without  any  value  or  consideration 
whatever  to  the  defendants  for  the  same.    Verification. 

Beplication,  that,  after  the  said  bill  was  so  made  and  delivered 
by  the  defendants  to  the  said  persons  carrying  on  business  in 
London  under  the  firm  of  Coates  &,  Co.,  and  before  the  said  bill 
became  due,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  29th  of  October,  1847,  they,  the  said  last-mentioned  persons, 
who  then  appeared  to  be,  and  whom  the  plaintiffs  then  believed  to 
be,  the  lawful  holders  of  the  said  bill,  and  entitled  thereto,  delivered 
the  last-mentioned  bill  to  the  plaintiffs,  for  a  good,  sufficient,  and 
valuable  consideration,  to  wit,  to  the  amount  of  the  said  bill ;  and 
the  plaintiffs  then  received  the  same  for  such  good,  sufficient,  and 
valuable  consideration,  and  without  notice  of  the  premises  in  the 
said  third  plea  mentioned.     Verification. 

To  this  replication  the  defendants  demurred  specially,  assigning 
for  causes,  that,  either  the  said  replication  is  an  argumentative 
traverse  of  the  allegations  of  the  said  third  plea,  being  in  effect  an 
averment  that  there  was  a  sufficient  and  valuable  consideration  for 
the  bill,  as  between  the  plaintiffs  as  payees  and  the  defendants  as 
makers,  or  it  sets  up,  by  way  of  answer  to  the  plea,  a  consideration 
between  the  plaintiffs  and  third  persons,  not  parties  to  the  bill,  nor 
agents  of  or  connected  in  interest  with  the  defendants ;  and  that 
the  plaintiffs  and  the  defendants  being  the  immediate  parties  to  the 
contract,  as  appears  on  the  face  of  the  bill,  and  it  being  admitted 
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by  the  replication  that  there  was  no  consideration  in  fact  moving     mukroe 
from  the  plaintiffs  to  the  defendants,  *the  supposed  promise  or      ^oiSieb. 
undertaking  of  the  defendants  was  nudum  pactuniy  and  no  action       [  ^866  ] 
woold  lie  on  the  bill  at  the  suit  of  the  plaintiffs,  against  the 
defendants  as  makers. 

The  plaintiffs  joined  in  demurrer. 

Greenwood  (with  whom  was  Bylesy  Serjt.),  in  support  of  the 
demurrer : 

This  case  is  governed  by  that  of  Paget  de  Bras  v.  Forbes  (i), 
There,  the  plaintiff  was  a  foreigner,  residing  in  Holland;   and, 
having  a  large  sum  of  money  here  in  the  funds,  employed  the 
house  of  Agassiz,  Bougemont  &  Co.,  as  his  agents,  to  sell  it  out,  and 
to  remit  it  to  him  in  bills  on  Holland.     Agassiz,  Bougemont  &  Go. 
applied  to  the  defendants  for  the  purpose,  and,  on  the  17th  of 
February,  1792,  got  from  them  bills  on  Holland,  in  favour  of  the 
plaintiff.    It  was  proved  to  be  the  custom  of  London,  for  persons 
in  the  habit  of  remitting  foreign  bills,  to  give  the  bills  on  one  day, 
but  not  to  receive  the  money  for  them  until  the  next  post  day.    In 
this  case,  the  next  post  day  was  Tuesday,  the  21st.     On  Monday, 
the  20th,  the  house  of  Agassiz,  Bougemont  &  Go.  stopped  payment ; 
80  that  the  defendants  in  fact  had  never  received  any  value  for  the 
bills  which  they  had  so  drawn  on  Holland  in  favour  of  the  plaintiff; 
and  they  having  ordered  their  correspondent  abroad  not  to  pay  the 
bills  when  due,  this  action  was  brought  against  them  as  drawers  of 
the  bills.     The  plaintiff's  case  rested  merely  upon  this — that  the 
law-merchant  knows  no  nudum  pactum,  and  that  the  defendants 
should  have  received  the  money  before  they  granted  the  bills ;  and 
that,  in  consequence  of   their  not  having  then   received  it,  and 
Agassiz,  Bougemont  &  Go.  having  failed,  the  plaintiff  had  lost  the 
money  of  his  which  they  had  sold  out  of  the  funds.     *The  defen-       [  *866  ] 
dants  relied  on  the  custom  of  merchants  in  the  remitting  of  bills, 
and  that  they  had  been  guilty  of  no  laches;  that  the  custom  of 
giving  bills  on  Holland  before  the  receipt  of  the  money  for  them, 
was  perfectly  well  known  and  established ;  and  that  they,  therefore, 
should  be  allowed  to  go  into  that  defence  against  the  plaintiff,  who 
was  the  payee  of  the  bills.    Lord  Loughborough  was  of  opinion 
''  that  it  was  competent  for  tlie  defendants  to  go  into  this  evidence, 
as  against  the  payee  of   the  bills,   he   being  subject  to   all   the 
equity  the  defendants  could  have  had  against  his  agents,  Agassiz, 
(1)  lEsp.  N.  P.  C.  117. 
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MvKBOB  Boagemont  &  Co.,  if  the  bills  had  been  drawn  payable  to  themselves, 
BoBDiEB,  ^^^  ™^B^  ^  supposed  to  have  been  acquainted  with  the  usage  on 
bills ;  though  his  Lordship  said  that  such  evidence  would  be  inad- 
missible, had  the  action  been  brought  by  an  indorsee  for  a  valuable 
consideration."  Here,  the  delivery  of  the  bill  to  Coates  &  C!o.,  alleged 
in  the  declaration,  does  not  mean  a  delivery  so  as  to  make  them 
the  legal  owners  of  the  bill.  Then,  the  plea  alleges  that  the  bill 
was  delivered  to  Coates  &  Co.  for  the  use  of  the  plaintiffs,  on  the 
faith  and  terms  of  being  paid  the  price  and  value  thereof  on  the 
next  foreign  post  day,  which,  according  to  Jefferiet  v.  Au$Hn  (i), 
amounts  to  a  defence :  and  this  is  admitted  by  the  replication. 

(CoLTMAN,  J. :  The  plea  does  not  allege  that  the  plaintiffs  knew 
of  the  terms  on  which  the  defendants  delivered  the  bill  to 
Coates  &  Co. 

Y.  Williams,  J. :  The  question  is,  whether  the  plaintiffs  can 
show  a  good  title.) 

A  man  may  be  a  bond  fide  holder,  and  yet  may  not  be  able  to  sue 
upon  the  bill.  In  Esdaile  v.  La  Nauze  (2),  it  was  held,  that,  where 
a  bill  of  exchange  has  been  negotiated  by  means  of  a  forgery  of  the 
[  *867  ]  name  of  the  payee  as  an  indorser,  a  court  of  *equity  will  restrain 
even  a  boTid  fide  holder  of  the  bill  from  suing  the  acceptor,  and  will 
direct  the  forged  instrument  to  be  delivered  up  to  be  cancelled; 
and  that,  where  the  original  indorsement  of  the  payee's  name  on  a 
bill  of  exchange,  is  a  forgery,  a  real  indorsement  by  the  payee 
after  the  bill  has  arrived  at  maturity,  will  not  give  the  holder 
any  title.  Here,  the  contest  is,  between  the  immediate  parties  to 
the  contract, — the  drawers  and  the  payees,  and  the  plea  shows  that 
there  was  no  consideration,  which  is  not  directly  traversed  by  the 
replication. 

Channell,  Serjt.,  co^itra : 

If  this  be  a  good  plea,  it  is  well  answered  by  the  replication.  A 
similar  replication  was  held  good  in  Arbouin  v.  Anderson  (s). 

(Crbsswbll,  J. :   That  case  amounts  to  this,  that  you  have  a 

right  to  treat  the  holder  of  a  mercantile  instrument  payable  to 

bearer,  as  the  true  owner.    But,  have  you  any  authority  to  show 

that  a  payee  may  treat  an  intermediate  holder  as  the  true  owner  ?) 

(1)  1  Stra.  674.  (3)  1  a  B.  498 ;  1  G.  &  D.  403. 

l2)  41  B.  B.  299  (1  Y.  ft  C  394). 
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Coates  &  Go.  were  lawful  holders  of  the  bill ;  and  the  plaintiffs,      Munrob 
taking  it  from  them  bond  fide,  and  without  laches,  also  obtained  a      rordirr. 
good  title  to  it.     The  only  ground  upon  which  the  consideration  is 
sought  to  be  impeached,  is,  that  it  moved  towards  Coates  &  Co., 
and  not  to  the  defendants.     Coates  &  Co.  were  not,  nor  are  they 
alleged  to  have  been,  the  agents  of  the  plaintiffs :  the  defendants 
themselves,  by  delivering  the  bill  to  them,  enabled  them  to  give  the 
plaintiffs  title.    Neither  of  the  cases  cited  on   the  other  side  is 
applicable  here.     In  Pn^fet  d£  Bras  v.  Forbes,  the  bill  was  given  to 
an  agent  of  the  payee.    Jefferies  v.  Austin,  was  a  mere  case  of 
failure  of  consideration.     And  in  Esdaile  v.  La  Name,  the  ^plaintiff      [  'Ses  ] 
sought  to  make  title  through  a  forged  indorsement. 

Greenwood  was  heard  in  reply. 

Cur.  adv,  vult. 

WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court: 

The  first  count  of  the  declaration  alleged  that  the  defendants, 
on  &c.,  in  London,  made  their  bill  of  exchange  in  writing,  and 
directed  the  same  to  certain  persons  in  parts  beyond  the  seas,  to 
wit,  to  certain  persons  carrying  on  business  in  the  kingdom  of 
France  under  the  style  of  A.  de  Warn  &  Co.,  and  thereby  required 
them  to  pay  that  their  first  of  exchange,  to  the  order  of  the  plaintiffs, 
a  certain  sum  of  foreign  money,  to  wit,  22,528  francs,  60  centimes, 
at  five  days  after  date,  &c. ;  and  that  the  defendants  delivered  the 
said  bill  to  certain  persons  carrying  on  business  in  London  under 
the  firm  of  Coates  &  Co.,  to  wit,  to  one  Ezra  Jenks  Coates  and  one 
John  Billiard,  who  then  delivered  the  same  to  the  plaintiffs,  &c., 
averring  presentment  to  the  drawees,  non-payment,  protest,  &c. 

There  was  a  second  count,  in  the  same  form,  on  another  foreign 
bill. 

The  defendants  pleaded,  thirdly,  that  they  made  the  bill  in  the 
first  count  mentioned,  and  delivered  the  same  to  the  said  persons 
in  that  behalf  in  the  first  count  mentioned,  for  the  use  of  the 
plaintiffs,  "  on  the  faith  and  terms  of  being  paid  the  price  and 
value  thereof,  amounting  to  a  large  sum  of  money,  to  wit,  876i.  12«., 
according  to  the  usage  and  custom  of  merchants  in  that  behalf, 
that  is  to  say,  on  the  foreign  post  day  which  would  be  next  after 
such  delivery ; "  but  that,  although  that  day  had  elapsed  long 
before  the  commencement  of  this  suit,  neither  the  plaintiffs  nor  any 
*other  person,  either  then  or  at  any  time  before  or  since,  paid  to  [  ^869  ] 
the  defendants  the  said  price  or  value  of  the  said  bill,  or  any  part 
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MnKBOE      thereof,  and  the  defendants  never  bad  or  received  any  value  or 

BoRDiRR.     consideration  whatever  for  the  making  or  delivery  of  the  bill ;  and 

that  the  plaintiffs  had  always  held,  and  did  now  hold  the  same,  without 

any  value  or  consideration  whatever  to  the  defendants  for  the  same. 

The  plaintiff  replied,  that,  after  the  bill  in  the  first  count 
mentioned  was  so  made  and  delivered  by  the  defendants  to  Coates 
&  Co.,  and  before  the  bill  became  due,  and  before  the  commence* 
ment  of  this  suit,  the  said  last-mentioned  persons,  who  then 
appeared  to  be,  and  whom  the  plaintiffs  then  believed  to  be,  the 
lawful  holders  of  the  said  bill,  and  entitled  thereto,  delivered  the 
said  bill  to  the  plaintiffs,  for  a  good,  sufficient,  and  valuable 
consideration,  to  wit,  to  the  amount  of  the  said  bill,  and  the 
plaintiffs  then  received  the  same  for  such  good,  sufficient,  and 
valuable  consideration,  and  without  notice  of  the  premises  in  the 
third  plea  mentioned. 

Special  demurrer,  assigning  for  causes,  that,  either  the  replication 
was  an  argumentative  traverse  of  the  allegations  of  the  third  plea, 
being  in  effect  an  averment  that  there  was  a  sufficient  and  valuable 
consideration  for  the  bill  as  between  the  plaintiffs  as  payees  and 
the  defendants  as  makers,  or  it  set  up,  by  way  of  answer  to  the 
plea,  a  consideration  between  the  plaintiffs  and  third  persons,  not 
parties  to  the  bill,  nor  agents  of,  or  connected  in  intei-est  with,  the 
defendants ;  and  that,  the  plaintiffs  and  defendants  being  immediate 
parties  to  the  contract,  as  appears  upon  the  face  of  the  bill,  and  it 
being  admitted  by  the  replication  that  there  was  no  consideration 
in  fact  moving  from  the  plaintiffs  to  the  defendants,  the  supposed 
promise  of  the  defendants  was  nudum  pactum. 
[  870  ]  The  plaintiffs  having  joined  in  demurrer,  the  case  was  argued 

before  us  (i)  at  the  latter  end  of  last  Easter  Term. 

In  support  of  the  demurrer,  the  cases  of  Ptiget  de  Bras  v. 
Forbes  (2),  Jefferies  v.  Austin  (8),  and  Esdaile  v.  La  Name  (4), 
were  cited. 

On  the  other  hand,  it  was  argued  that  none  of  those  cases  were 
applicable.    And  we  are  of  that  opinion. 

In  the  first,  the  bill  was  given  to  an  agent  for  the  payee,  who 
was  therefore  responsible  for  the  non-payment  of  the  value  to  the 
drawer.  The  second  was  a  mere  case  of  a  note  given  upon  a  con- 
sideration which  failed,  and  was  sued  upon  by  the  party  to  whom 

(1)  wade.    Oh.    J.,    Coltman.    J.,  (3)  1  Stra.  674. 

Creeswell,  J.,  and  V.  WiUiams.  J.  (4)  41  B.  B.  299  (I  Y.  &  C.  394). 

(2)  1  Eep.  N.  P.  C.  117. 
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it  was  so  given.    And,  in  the  third,  the  plaintiff  had  to  make  title     Munrok 
by  indorsement  of  the  payee.    A  forged  indorsement  in  his  name     bokdikr. 
was  held,  of  course,  to  give  no  title.     A  good  indorsement  was  after- 
wards made;  but  that  was  after  the  bill  had  become  due,  and 
therefore  the  holder,  by  virtue  of  that  indorsement,  was  liable  to 
all  equities  attaching  upon  the  bill. 

Having  disposed  of  those  authorities,  the  counsel  for  the  plaintiffs 
argued,  that,  in  the  present  case,  Coates  &  Co.  were  not,  and 
were  not  alleged  to  be,  agents  for  the  plaintiffs;  and  that  the 
defendants,  by  placing  the  bill  in  the  hands  of  Coates  &  Co., 
enabled  them  to  confer  upon  the  plaintiffs,  by  delivery  of  the  bill, 
a  title  to  sue  upon  it,  without  showing  any  consideration  moving 
from  themselves  to  the  drawers :  but  that,  if  the  plea  should  be 
held  to  furnish  any  defence  to  the  action,  it  was  answered  by  the 
replication :  and  Arbouin  v.  Anderson  (i)  was  cited  as  an  authority. 

We  are  of  opinion,  that,  jipon  this  record,  the  plaintiffs  *are  I  'STi  ] 
entitled  to  recover.  The  declaration  avers  a  delivery  by  the 
drawers  to  Coates  &  Co.,  and  by  Coates  &  Co.,  to  the  plaintiffs,  the 
payees.  The  plea  does  not  allege  that  Coates  &  Co.  were  agents 
for  the  plaintiffs,  or  that  the  bill  was  delivered  to  them  in  that 
character.  It  alleges  that  the  bill  was  delivered  to  Coates  &  Co. 
for  the  use  of  the  plaintiffs,  to  whom,  therefore,  Coates  &  Co. 
might  lawfully  deliver  it.  But  it  goes  on  to  say  that  it  was  so 
delivered  upon  the  faith  and  terms  of  being  paid  the  price  and 
value  on  or  before  a  certain  day.  It  does  not  aver  that  the  bill  was 
not  to  be  delivered  to  the  plaintiffs  until  those  terms  had  been 
fulfilled,  or,  that  they  were  ever  to  be  fulfilled  by  the  plaintiffs,  or 
that  the  plaintiffs  had  notice  that  such  terms  were  to  be  fulfilled  by 
Coates  &  Co.,  or  that  Coates  &  Co.  had  not  given  value  for  the 
bill :  nor  is  it  alleged  that  the  bill  was  delivered  to  the  plaintiffs 
before  the  expiration  of  the  time  within  which  the  defendants  say 
the  price  of  the  bill  was  to  be  paid.  So  that,  even  if  it  be  assumed 
that  the  plaintiffs  knew  that  Coates  &  Co.  would  have  till  the 
next  foreign  post  day  to  pay  the  price  of  the  bill,  they  would  have 
a  right  to  conclude,  from  the  bill's  remaining  in  their  hands  after 
that  day,  that  the  price  had  been  duly  paid.  On  the  other  hand,  if 
they  received  the  bill  from  Coates  &  Co.  before  the  next  foreign 
post  day,  they  would  know  that  the  drawers  gave  credit  to  Coates 
&  Co.  for  the  money,  by  placing  the  bill  in  their  hands  and 
under  their  control  in  the  meantime.  Nor  is  it  alleged  that  the 
(1)  1  Q,  B.  498 ;  1  G.  &  D.  403. 
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MuKROB      plaintififs  tOQk  the  bill  witbout  giving  value  for  it.     The  negative  is 

BoRDiER.     confined  to  value  passing  from  the  plaintiffs  to  the  defendants. 

Now,  the  writers  upon  foreign  bills  contemplate  the  existence  of 
four  parties,  the  giver  of  value,  or  purchaser  of  the  biU,  or  remitter, 
as  he  is  often  called,  the  drawer,  the  party  to  whom  the  bill  is  to 

L  •872  ]  be  paid  *abroad,  and  the  drawee.  The  ordinary  course  of  dealing 
with  reference  to  foreign  bills,  as  described  by  them,  begins  by  the 
sale  of  the  bill  by  the  drawer  to  some  person  other  than  the  payee : 
it,  therefore,  does  not  contemplate  that  the  consideration  for  the 
bill  should  necessarily  move  from  the  payee  to  the  drawer,  or  that 
no  person  but  the  drawer  should  have  a  right  to  confer  a  title  to 
the  bill  upon  the  payee:  see  Beawes*s  Lex  Mercatoria,  Bills  of 
Exchange,  par.  6,  p.  416,  citing  Marius,  p.  22.  And  in  par.  14, 
p.  418,  he  says :  ''  In  case  of  a  remitter's  failing  before  he  has  paid 
the  value,  and  the  person  on  whom  the  bill  is  drawn  gets  advice  of 
this  occurrence  before  acceptance,  and  therefore  refuses  to  accept 
it,  the  bill,  on  its  returning  protested,  shall  be  paid  notwithstanding, 
with  all  charges,  by  the  drawer,  under  proof  by  the  possessor  that 
he  negotiated  the  said  bill,  and  paid  a  just  value  for  it.*'  According 
to  that  rule,  the  plaintiffs  would  in  this  case  be  entitled  to  recover ; 
for,  the  plea  does  not  deny  that  they  gave  a  just  value  for  the  bill. 
Again,  in  par.  15,  Beawes  states  the  law  to  be,  that,  where  the  drawer 
gives  credit  to  the  remitter,  without  advising  his  principal  thereof,  if 
the  remitter  does  not  pay  the  money,  the  drawer  shall  suffer  the  loss. 
Here,  it  is  not  shown  by  the  plea,  that  the  bill  was  handed  to  the 
plaintiffs  before  the  next  post  day, — and,  for  the  reasons  above 
given,  it  seems  to  be  immaterial  whether  it  was  handed  over  before 
or  after  that  day, — nor  that  the  drawers  ever  gave  notice  to  the 
payees  that  the  price  had  not  been  duly  paid.  They  may,  therefore, 
be  considered  to  have  given  credit  to  the  remitter. 

It  appears  to  us,  then,  that,  on  this  declaration  and  plea,  it  most 
be  taken  that  Coates  &  Co.  were  the  purchasers  of  the  bill  in 
question;  and  that  the  drawers  placed  it  in  their  hands  with  a 

[  'STS  ]  controlling  power  over  ♦it,  giving  them  credit  for  a  certain  time  for 
the  purchase-money  ;  and  that  they  delivered  it  to  the  payees,  who 
received  it  bond  fide,  and  for  value ;  for,  no  fraud  is  alleged,  and 
value  as  between  Coates  &  Co.  and  the  plaintiffs,  is  not  denied. 

Under  such  circumstances,  we  are  of  opinion  that  the  plaintiffs 
acquired  a  good  title  to  the  bill,  and  may  sue  the  drawers  upon  it, 
although  they  have  never  received  value  for  it.  Suppose  the  bill 
had   been  given  to  Coates  &  Co.  for  their  accommodation,  or  a 
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promiseory  note  had  been  given  to  them,  made  payable  to  the  Munuob 
plaintiflfs,  in  order  that  they,  Coates  &  Co.,  might  borrow  money  bordieb. 
upon  it,  or  hand  it  over  to  the  payees,  in  discharge  of  a  debt,  surely 
the  payees,  in  either  case,  might  sue  upon  the  instrument,  without 
proving  the  giving  of  value  to  the  drawer  or  maker.  The  want  of 
such  value  could  not  be  relied  ppon  as  an  answer  to  the  action,  on 
the  ground  of  the  contract  between  the  immediate  parties  to  the 
instrument  being  nudum  pactum. 

For  these  reasons^  we  are  of  opinion  that  the  plea  does  not  give 
a  sufficient  answer  to  the  declaration;  and,  even  supposing  the 
plea  to  be  sufficient  to  call  upon  the  plaintiffs  to  show  that  they 
took  the  bill  bond  Jide,  and  for  value,  we  think  that  they  have  done 
80  by  their  replication.  Our  judgment  on  this  demurrer  must, 
therefore,  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Greenwood,  for  the  defendants,  in  the  following  Term  (Jan.  24,  i^^^- 
1850),  moved  for  leave  to  add  a  plea  to  the  first  count,  to  the 
following  effect :  That  they,  the  defendants,  made  the  said  bill,  and 
delivered  the  same  to  the  said  persons  in  that  behalf  mentioned,  on 
the  faith  and  terms  of  being  paid  the  price  and  value  *thereof,  [  *®^*  ] 
amounting  to  a  large  sum  of  money,  to  wit,  8762. 128.,  according  to 
the  custom  of  merchants  in  that  behalf,  that  is  to  say,  on  the 
foreign  post  day  which  would  be  next  after  such  delivery :  And  the 
defendants  further  say,  that  the  said  persons  to  whom  the  said  bill 
was  so  delivered  as  aforesaid,  afterwards,  and  before  the  said  next 
foreign  post  day,  remitted  the  same  to  the  plaintiffs  for  the  purpose 
only,  and  with  directions  to  the  said  plaintiffs,  that  they  should 
collect  and  receive  the  amount  thereof  from  the  persons  on  whom 
the  same  was  drawn,  at  the  maturity  of  the  said  bill,  for  the 
account  of  certain  other  persons,  to  wit,  certain  persons  trading 
under  the  name  and  firm  of  Smith,  Sumner  &  Co.,  whose  names 
and  descriptions  are  not  otherwise  known  to  the  defendants,  and  to 
be  placed  to  the  credit  of  those  persons  in  account  with  the  plaintiffs, 
and  not  otherwise ;  and  that  the  plaintiffs  received  the  same  bill 
for  that  purpose,  and  on  that  account,  and  not  otherwise :  And  the 
defendants  further  say,  that,  before  the  bill  became  due  and  pay- 
able according  to  the  tenor  and  effect  thereof,  to  wit,  on  the  1st  day 
of  November,  1847,  the  foreign  post  day  next  after  the  delivery  of 
the  said  bill  by  the  plaintiffs  to  the  said  persons  as  aforesaid, 
elapsed,  and  the  said  persons  did  not,  nor  did  any  other  person  or 
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MuNROB  persons  whatever,  then,  or  at  any  other  time,  pay  to  the  defendants 
BoBDiBR.  the  price  and  value  of  the  said  bill,  or  any  part  thereof;  and  that, 
before  the  bill  became  due,  to  wit,  on  &c.,  the  plaintiffs  had  notice 
that  the  price  and  value  of  the  said  bill  was  wholly  unpaid  to  the 
defendants :  And  the  defendants  say  that  no  value  or  consideration 
whatever  was  then,  or  at  any  other  time,  given  by  the  plaintiffs  for 
the  said  bill,  either  to  the  defendants,  or  to  the  said  persons  to 
whom  the  same  was  delivered  by  the  defendants,  and  by  whom  it 
was  remitted  to  the  plaintiffs  as  aforesaid,  or  to  any  other  person 
[  ^876  ]  or  persons  whatever ;  and  that  the  ^plaintiffs  became  and  were, 
and  at  the  time  of  the  maturity  of  the  said  bill,  and  from  thence  to 
and  at  the  commencement  of  this  suit  continued  to  be,  the  holders 
of  the  said  bill,  under  the  circumstances,  and  in  the  manner,  and 
for  the  purposes,  and  on  the  account,  in  this  plea  stated,  and  not 
otherwise.    Verification. 

(Cresswbll,  J. :  The  substance  of  your  application  is,  to  be 
permitted  to  amend  after  judgment.  Have  you  any  affidavit  that 
the  fact  has  only  recently  come  to  your  knowledge  ?) 

No. 

(Cresswbll,  J. :  You  do  not  say  that  Smith,  Sumner  &  Co.  did 
not  give  value  for  the  bill.  The  new  plea  would  only  invite 
another  demurrer.) 

Wilde,  Ch.  J. : 

The  plea  upon  which  we  have  already  pronounced  an  opinion, 
was  in  substance  a  plea  of  no  consideration.  The  counsel  for  the 
defendants  was,  during  the  argument,  invited  to  amend,  but 
declined.  The  plea  now  proposed  to  be  added,  is,  in  substance,  a 
plea  of  no  consideration  also.  If  Coates  &,  Co.  were  indebted  to 
Smith  &  Co.,  and  on  account  of  that  debt  gave  the  bill  to  them,  why 
should  not  Smith  &  Co.,  by  their  agents,  the  plaintiffs,  sue  on  the 
bill  ?  This  is  an  attempt  to  plead  another  bad  plea  of  no  considera- 
tion. Besides,  to  allow  this,  would  be  improperly  invading  a 
wholesome  rule  of  practice,  which  precludes  amendments  after 
judgment, — unless,  perhaps,  under  very  special  circumstances  (i). 

The  rest  of  the  Court  concurring, 

Rule  re/usfd. 

(1)  When  the  pleadings  were    ore  the  party  to  amend  after  argument, 

tentis,  the  objections  were  taken  and  that   his    adversary    demurred,    and 

argved    before    the    demurrer     was  prayed  the  judgment  of   the  Court, 

entered :  it  was  only  upon  refusal  of  See  the  Year  Books,  passim. 
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DOE  D.  CANNON  V.  RUCASTLE  and  IRVING.  i849. 

(8  C.  B.  876—886  ;  S.  C.  19  L.  J.  C.  P.  100.)  I!l ' 

Testator  devised  as  follows:  **I  give  and  devise  to  my  son  Stephen,  a  [  876  J 
small  field  at,  &c.,  to  hold  to  my  said  son  Stephen  for  and  during  the  term 
of  his  natural  life :  and,  from  and  after  his  death,  then  I  give  and  devise 
the  same  to  the  issue  of  his  hody  lawfully  begotten,  if  more  than  one, 
equally  amongst  them ;  and,  in  case  he  shall  not  leave  any  issue  of  his 
body,  lawfully  begotten,  at  the  time  of  his  death,  then  I  give  and  devise  the 
same  to  my  heir  or  heirs-at-law :  "  Held,  that  Stephen,  the  son,  took  an 
estate-tail. 

Ejbctmbnt  for  mesBuageB,  land,  &c.,  in  the  parish  of  Penrith,  in 
the  county  of  Cumberland. 

The  cause  was  tried  at  the  Spring  Assizes  for  the  county  of 
Cumberland  in  1848,  when  a  special  verdict  was  returned,  which 
stated,  in  substance,  as  follows : 

At  the  time  of  the  making  of  the  last  will  and  testament  of 
Stephen  Cannon  the  elder,  and  from  thence  until  the  time  of  his 
death,  he  was  seised  in  his  demesne  as  of  fee,  of  and  in  a  field, 
dwelling-house,  barn,  and  granary,  situate  in  the  parish  of  Penrith, 
in  the  county  of  Cumberland. 

Stephen  Cannon  the  elder  made  and  published  his  last  will  and 
testament  in  writing,  on  the  18th  of  November,  1796,  whereby  he 
devised  as  follows : 

"  I  give  and  devise  to  my  son  Stephen  a  small  field  at  Freeridge 
Head,  and  all  that  dwelling-house,  barn,  and  granary  on  the  east 
side  of  Fryar  Gate,  to  hold  to  my  said  son  Stephen  Cannon,  for  and 
during  the  term  of  his  natural  life  ;  and,  from  and  after  his  death, 
then  I  give  and  devise  the  same  to  the  issue  of  his  body  lawfully 
begotten,  if  more  than  one,  equally  amongst  them  ;  and,  in  case  he 
shall  not  leave  any  issue  of  his  body,  lawfully  begotten,  at  the  time 
of  his  death,  then  I  give  and  devise  the  same  to  my  heir  or 
heirs-at-law.*' 

The  said  Stephen  Cannon  the  elder  died  on  the  18th  of  April, 
1797,  BO  seised  of  the  said  field,  dwelling-house,  barn,  and  granary 
as  aforesaid,  without  altering  or  in  any  way  revoking  his  said  will, 
leaving  the  said  ^Stephen,  the  devisee,  his  only  son  and  heir-at-law,       [  *B77  ] 
him  surviving. 

Stephen,  the  son,  entered  into  the  premises  so  devised  to  him  as 
aforesaid ;  and,  by  an  indenture  of  feoffment,  bearing  date  the  81st 
of  January,  1798,  in  consideration  of  65L  then  paid  to  him,  with 
livery  of  seisin  then  duly  made,  enfeoffed  William  Drewry  Bimington 
of  the  said  field  at  Freeridge  Head,  being  part  of  the  premises  so 
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Doe  d.       devised  by  Stephen  Cannon  the  elder,  as  aforesaid,  to  hold  to  the 

Oannon  _ 

V,  said  William  Drewry  Rimington,  his  heirs  and  assigns,  unto  and  to 

RtJOASTLB.  ^YiQ  use  of  the  said  William  Drewry  Rimington,  his  heirs  and  assigns, 
for  ever ;  by  virtue  of  which  feoffment,  the  said  William  Drewry 
Rimington  then  entered  into  and  became  seised  of  the  said  field, 
according  to  the  form  of  the  said  feoffment.  (The  title  to  the  field 
was  then  traced  (i)  to  Charles  Rucastle,  one  of  the  defendants.) 

After  Stephen  the  son  had  entered  into  the  dwelling-hoose, 
bam,  and  granary  so  devised  to  him,  he,  by  an  indenture  of 
feoffment,  bearing  date  81st  of  January,  1798,  with  livery  of 
seisin  then  duly  made,  enfeoffed  Joseph  Fawcett  of  the  said 
dwelling-house,  barn,  and  granary,  to  hold  to  him  the  said 
Joseph  Fawcett,  his  heirs  and  assigns,  unto  and  to  the  use  of 
him  the  said  Joseph  Fawcett,  his  heirs  and  assigns,  for  ever; 
by  virtue  of  which  last-mentioned  feoffment,  the  said  Joseph 
Fawcett  then  entered  into  and  became  seised  of  the  said  dwell- 
ing-house, barn,  and  granary,  according  to  the  form  and  effect 
of  the  said  feoffment.  (The  title  to  the  dwelling-house,  bam, 
and  granary  was  then  traced  (i)  to  the  defendant  William  Irving.) 

Stephen,  the  son  and  devisee  of  Stephen  Gannon  the  elder, 

died  on  the  29th  of  April,  1881,  leaving  two  children,  the  issue 

of  his  body,  lawfully  begotten,  Stephen  Cannon,  in  the  declara- 

[  *878  ]       tion  mentioned,   his    ^eldest  son  and  heir-at-law,   and   Thomas 

Cannon,  in  the  declaration  also  mentioned,  his  second  son. 

The  said  Stephen  Cannon,  in  the  declaration  mentioned,  was 
born  in  the  life-time  of  Stephen  Cannon  the  elder,  on  the  18th 
of  March,  1797.  Thomas  Cannon  was  born  after  the  death  of 
Stephen  Cannon  the  elder,  on  the  8th  of  July,  1808. 

Stephen  Cannon  and  Thomas  Cannon,  in  the  declaration 
respectively  mentioned,  on  the  5th  of  December,  1846,  being 
after  the  death  of  their  said  father,  and  before  the  12th  of 
December,  1846,  entered  into  and  upon  the  said  field,  dwelling- 
house,  barn,  and  granary  devised  by  the  said  will  of  Stephen 
Cannon  the  elder  aforesaid,  then  in  the  possession  of  the  said 
defendants  Charles  Rucastle  and  William  Irving;  and  the  said 
lessors  ol  the  plaintiff  then  demanded  possession  thereof  from 
the  said  Charles  Rucastle  and  William  Irving ;  which  they  refused 
to  give. 

The  said  tenements,  with  the  appurtenances,  are  the  same  as 
those  in  the  declaration  mentioned. 

(1)  Qwere,  for  what  purpose  f 
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The  said  Stephen  Gannon  and  Thomas  Gannon,  in  the  declaration       Dob  d. 
mentioned,  did,  on  the  12th  of  December,  severally  demise  to  the  ^^ 

said  John  Doe  the  said  tenements,  with  the  appurtenances.    But,    J^^oastlb. 
whether  or  not,  upon  the  whole  matters  aforesaid,  by  the  jurors 
aforesaid  found,  the  said  Charles  Bucastle  and  William  Irving 
are  guilty  of    the  trespass  and    ejectment  within  specified,   the 
jurors  aforesaid  are  altogether  ignorant,  &c.  &c. 

Coicling,  for  the  lessors  of  the  plaintiff : 

The  first  question  is,  what  estate  Stephen  Gannon,  the  feoffor, 
took  under  the  will  of  1796.  If  an  estate-tail,  the  defendants 
in  this  case  are  entitled  to  judgment;  for,  in  that  case,  the 
only  remedy  of  the  lessor  of  the  plaintiff  would  be  by  formedan, 
which  is  abolished  by  the  8  &  4  Will.  IV.  c.  27,  s.  86.  So, 
if  Stephen  Gannon  the  *son,  took  an  estate  for  life,  with  contingent  [  *879  ] 
remainders  to  his  issue  in  the  event  of  his  decease,  the  contingent 
remainders  being  destroyed  by  the  feoffment,  the  defendants  would 
also  be  entitled  to  judgment.  But  it  is  submitted  that  Stephen,  the 
son,  took  only  for  life,  with  a  remainder  to  his  sons,  which  became 
vested  immediately  on  the  birth  of  a  son,  and  so'  the  feoffment  was 
too  late.  The  will,  at  the  outset,  expressly  confines  the  estate 
to  an  estate  for  life :  it  then  goes  on — "  and,  from  and  after  his 
(Stephen's)  death,  then  I  give  and  devise  the  same  to  the  issue 
of  his  body  lawfully  begotten,  if  more  than  one,  equally  amongst 
them."  This  shows  that  no  estate-tail  was  meant.  It  then  con- 
cludes, "and,  in  case  he  shall  not  leave  any  issue  of  his  body 
lawfully  begotten  at  the  time  of  his  death,  then  I  give  and  devise 
the  same  to  my  heir  or  heirs-at-law." 

(Cbbsswbll,  J. :  Lord  Tentbrdbn,  in  Doe  d.  Atkinsoii  v. 
Feaiher8ton€{i)f  rebuked  me  for  urging  a  similar  argument,  after 
the  decision  in  Jessan  v.  Wiight  (2).) 

In  this  will,  "  issue  "  means  "  children "  only,  to  the  exclusion 
of  grand-children. 

(Maulb,  J.  :  "  Issue,"  in  the  strictest  sense,  means  all 
descendants.) 

In  deeds,  it  always  means  children :  in  wills,  it  may  mean  either, 
according  to  the  context.    In  Doe  d.  Cooper  v.  CoUis  (3),  it  was  held 

(1)  35  B.  B.  491  (1  B.  &  Ad.  944).  (3)  2  B.  B.  388  (4  T.  B.  294). 

(2)  21  B.  B.  1  (2  Bligh,  1). 
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Dob  d.       that  "  issue  "  is  either  a  word  of  purchase  or  of  limitatioD,  as  will 

CANNON      j^^^  eflfectuate  the  devisor's  intention:    and  therefore,  where  A. 

BuoAOTLK.     (jeyiged  his  estates  to  his  two  daughters,  to  be  equally  divided 

between  them,  one  moiety  to  one  and  her  heirs,  and  the  other 

moiety  to  the  other  for  life,  and,  after  her  decease,  to  the  issue 

of  her  body  and  her  heirs  for  ever,  and  she  had  one  child  living 

at  the  time  of  the  devise, — it  was  held,  that  the  second  took  only  an 

[  ^880  ]       estate  for  life,  with  remainders  to  *her  children  as  purchasers. 

(Maulb,  J. :  There,  there  were  words  of  inheritance  superadded 
to  the  word  **  issue." 

Gbbsswell,  J. :  Is  it  found  that  Stephen  the  son  was  heir-at-law 
of  the  testator  ?) 

Yes.  In  Doe  d.  Davy  v.  Bumsall(i),  where  the  testator  devised 
"all  his  estates  to  A.  and  the  issue  of  her  body,  as  tenants  in 
common,  but,  in  default  of  such  issue,  or,  being  such,  if  they 
should  all  die  under  twenty-one,  and  without  leaving  issue,"  then 
over,  it  was  held,  that  all  the  limitations  subsequent  to  that  to  A., 
were  contingent,  and  were  consequently  destroyed  by  a  recovery 
suffered  by  A.  There,  however,  there  was  no  distinct  devise  for  life, 
as  here :  prinid  facUj  the  words  would  seem  at  once  to  give  an 
estate-tail. 

(Maule,  J. :  There,  the  words  "die  without  issue"  had  the  same 
effect  as  "  heirs  "  in  Doe  d.  Cooper  v.  CoUis.) 

Lord  Kenton,  in  Doe  d.  Davy  v.  BunuaUt  says :  "  In  determining 
the  present  case,  I  proceed  on  the  words  of  the  will,  giving  legal 
effect  to  every  word  contained  in  it ;  and  they  all  lead  to  this  con- 
clusion, that  this  was  a  contingency  with  a  double  aspect;  if 
M.  Owstwick  had  any  children,  the  estate  was  limited  to  them 
in  fee ;  if  she  had  no  children,  or,  if  she  had  any,  and  they  died 
under  twenty-one,  and  without  issue,  then  it  was  to  go  to  the  lessor 
of  the  plaintiff.  But  all  these  rested  in  contingency,  and  ihe 
particular  estate  of  freehold  by  which  they  were  supported,  having 
been  destroyed  before  they  were  capable  of  taking  effect,  they  were 
also  destroyed  with  it." 

(Maule,  J. :   "  Issue  "    has  two  senses, — one,  comprehending 
all  descendants :  and,  if  there  be  anything  to  show  that  it  does 
not  mean  that,  then  it  means  immediate  issue — childi'en.) 
(1)  3B.  B.113(6T.  B.  30). 
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In  all  cases,  it  is  a  question  of  intention,  upon  the  whole  of  the  will.        dok  d. 
Unless  the  word  **  issue  "  in  this  case  is  to  be  read  *'  heirs/'  the  r. 

RUCASTLB. 


[  •881  ] 


*rule  in  Shelley's  case  (i),   which  is  not  to  be  adopted  unless 
necessary,  cannot  apply.     The  meaning  of  the  word  ''issue"  is 
clearly  and  lucidly  explained  in  Slater  v.  Dangerfield  (2).     There, 
a  testator  devised  lands  to  his  grandson  G.  D.,  to  hold  the  same 
unto  and  to  the  use  of  the  said  G.  D.  for  the  term  of  his  natural 
life ;  and,  from  his  decease,  unto  and  to  the  use  of  all  and  every  the 
lawful  issue  of  the  said  G.  D.,  their  heirs  and  assigns,  for  ever, 
equally,  as  tenants  in  common,  and  not  as  joint-tenants,  when  and 
as  he,  she,  or  they  should  attain  his,  her,  or  their  age  or  ages 
of  twenty-one  years :  and  the  testator  devised  all  the  residue  and 
remainder  of  his  real  and  personal  estate  and  effects,  whatsoever 
and  wheresoever,  not  before  otherwise  disposed  of,  to  his  daughter 
S.  D.  absolutely,  for  her  own  sole  and  separate  use :  and  it  was  held, 
that,  in  the  above  devise  *'  issue  "  was  to  be  construed  '*  children," 
and  therefore  that  G.  D.  took  an  estate  for  life  only,  with  remainder 
to  his  children  as  purchasers,  and  not  an  estate-tail ;  and,  con- 
sequently, that,  on  his  death  without  issue,  S.  D.  took  under  the 
residuary   devise,   notwithstanding  a  disentailing  deed  executed 
by  G.  D.  in  his  life-time, — such  a  deed,  executed  under  the  8  &  4 
Will.  IV.  c.  74,  having  no  effect  in  barring  future  contingent  estates, 
unless  the  party  executing  it  was  in  fact  a  tenant  in  tail.    Fabke,  B., 
in  delivering  the  judgment  of  the  Goubt,  says :  "  The  question  is  one 
of  those  which  are  of  very  frequent  occurrence,  namely,  whether  the 
word  '  issue '  is  to  be  treated  as  a  word  of  limitation  or  a  word  of 
purchase.     The  general  rule  in  such  cases    is    clear  and   well 
established.     The  word  '  issue,'  in  a  will,  prinid  facie  means  the 
same  thing  as  'heirs  of  the  body,'  and  is  to  be  construed  as  a 
word  of  limitation ;  but  this  prima  facie  construction  will  give  *way,       [  •882  ] 
if  there  be,  on  the  face  of  the  will,  sufScient  to  show  that  the  word 
was  intended  to  have  a  less  extended  meaning,  and  to  be  applied 
only  to  children,  or  to  descendants  of  a  particular  class,  or  at 
a  particular  time.      Though,  however,  the  rule  thus  stated,  is 
perfectly  simple,  yet  its  application  is  often  very  difficult.     The 
real  question  in  each  particular  case  is,  what  are  the  circumstances 
which  are  to  be  considered  sufficient  to  indicate  that  the  word 
has  been  used  in  a  restricted  sense.     Indeed,  the  rule  itself  is 
one  not  more  applicable  to  the  word  'issue,'  than  it  is  to  the 
words  '  heirs  of  the  body,'  or  indeed  to  any  other  words  which 
(1)  1  Co.  Bep.  93  h  (2)  71  11.  B.  659  (Id  M.  &  W.  263). 
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Dob  d.       can  be  suggested.     In  all  cases,  the  primd  facte  import  of  vpnis 
V.  used  by  a  testator,  is  liable  to  be  controlled  or  modified  by  the 

BuoASTLK.  context.  When  it  was  once  established  that  a  devise  to  a  man  and 
his  issue  means  the  same  thing  as  a  devise  to  him  and  the  heirs  of 
his  body,  it  might  have  appeared  reasonable  to  hold  that  all 
the  rules  of  construction  applicable  to  the  latter  words  were 
applicable  to  the  former  also,  considering  the  great  importance 
of  abiding  by  general  rules  in  the  interpretation  of  wills,  with 
the  view  of  attaining  as  much  certainty  and  uniformity  of  decision 
as  the  subject  admits  of.  But  the  Courts  have  been  less  reluctant 
to  narrow  the  piimd  fctcie  meaning  of  the  word  '  issue,'  than  of  the 
words  *  heirs  of  the  body,'  and  have  done  so  in  some  cases,  so  nearly 
resembling  the  present,  and  so  incapable  of  being  distinguished 
from  it  on  any  satisfactory  ground,  that  we,  without  deciding  what 
the  construction  would  have  been,  if  the  words  *  heirs  of  the  body  ' 
had  been  used,  feel  ourselves  bound  to  take  the  same  course,  and 
to  hold  that  the  grandson,  George  Dangerfield,  took  an  estate 
for  life.  The  case  of  Oreemcood  v.  Rothivell  (i)  is  precisely  in  point. 
[  *883  ]  That  was  a  '''devise  to  J.  G.  for  his  life,  and,  after  his  decease,  to  all 
and  every  the  issue  of  his  body,  as  tenants  in  common,  and  the 
heirs  of  such  issue.  Under  this  devise,  the  Court  of  Common  Pleas 
decided  that  J.  G.  took  an  estate  for  life  only.  That  case  is  a 
distinct  authority  for  holding,  that,  where  there  is  a  devise  to  one 
for  life,  with  remainder  to  his  issue  as  tenants  in  common,  with 
a  limitation  to  the  heirs  general  of  the  issue,  the  issue  take  as 
purchasers  in  fee.  It  would  be  impossible  for  us  to  decide,  in  the 
case  before  us,  that  the  grandson  took  an  estate-tail,  without  at  the 
same  time  overruling  the  case  of  Greenwood  v.  RothweU.  All 
the  circumstances  there  indicating  that  the  word  '  issue '  was  used 
as  a  word  of  purchase,  and  not  of  limitation,  occur  also  in  the 
case  before  us,  with  the  further  circumstance,  that,  in  the  present 
case,  the  parties  to  take  under  the  description  of  issue,  are  only  to 
take  when  and  as  they  attain  the  age  of  twenty-one  years,  which 
brings  the  case  very  closely  within  the  principle  of  Merest  v. 
James  (2),  where  a  gift  over,  in  case  of  the  issue  dying  under 
twenty-one,  was  of  itself  held  sufficient  to  show  that  the  word 
*  issue '  was  used  in  its  limited,  and  not  its  general  sense." 

(Crbsswell,  J.:  You  read  "issue"  as  " children," in  both  parts 

(!)  63  £.  £.  423  (5  Man.  &  Q.  628;  (2)  1   Biod.   ft   B.  464;  4  Moore, 

6  Scott,  N.  B.  670).  327. 
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of  the  clause.  If  the  testator  had  had  two  children  bom  in  his  dob  d. 
life-time,  the  remainder  would  have  become  vested  in  them  as  ^^^^^* 
they  were  born.)  Rucastlb. 

Precisely  so.  A  devise  to  A.  and  his  issue,  gives  A.  an  estate-tail : 
8o,  if  the  devise  is,  to  A.  for  life,  and,  after  his  decease,  to  his 
issue,  A.  takes  an  estate-tail,  if  there  be  a  devise  over.  In  this 
latter  case,  the  Court  will  imply  an  estate-tail,  because  otherwise  the 
intention  of  the  testator  would  be  frustrated. 

(Maule,  J.  :  The  rule  in  Shelley's  case  has  been  applied  where 
the  words  *'  equally  to  be  divided  *amongst  them  "  have  occurred.)       [  *ss*  ] 

Those  cases  proceed  upon  the  ground  that  those  words  of  division 
are  to  be  rejected.  In  Jesson  v.  Wiight  (i),  Lord  Bedbsdale  says  : 
''  The  rule  is,  that  technical  words  shall  have  their  legal  effect, 
unless,  from  subsequent  inconsistent  words,  it  is  very  clear  that  the 
testator  meant  otherwise.  In  many  cases,  in  all,  I  believe,  except 
Doe  v.  Gof{2),  it  has  been  held  that  the  words  '  tenants  in  common ' 
do  not  overrule  the  legal  sense  of  words  of  settled  meaning.  In 
other  cases,  a  similar  power  of  appointment  has  been  held  not  to 
overrule  the  meaning  and  effect  of  similar  words.  It  has  been 
argued  that  heirs  of  the  body  cannot  take  as  tenants  in  common ; 
but  it  does  not  follow  that  the  testator  did  not  intend  that  heirs  of 
the  body  should  take,  because  they  cannot  take  in  the  mode  pre- 
scribed. This  only  follows,  that,  having  given  to  heirs  of  the  body, 
he  could  not  modify  that  gift  in  the  two  different  ways  which  he 
desired,  and  the  words  of  modification  are  to  be  rejected." 

(V.  Williams,  J. :  All  that  Lord  Bbdesdale  means,  is,  that  the 
mere  circumstance  of  the  testator's  attempting  to  restrain  words 
having  a  definite  legal  meaning,  will  not  deprive  them  of  their 
proper  effect.) 

There  are  two  strong  circumstances  to  prevent  the  word  ''  issue " 
here  being  construed  to  mean  **  heirs  of  the  body,"  viz.  that  the 
devise  to  Stephen,  the  feoffor,  is  expressly  of  an  estate  for  life,  and 
there  is  a  devise  over. 

The  two  sons  of  Stephen,  the  feoffor,  it  is  submitted,  took  an 
estate  in  fee,  the  condition  of  their  dying  in  the  life-time  of  their 
father,  not  having  happened.    In  Doe  d.  Roake  v.  Nowell{s),  the 

(1)  21  R.  R.  1  (2  Bligh,  67).  (3)  14  R.  R.  445  (1  M.  &  8.  327). 

(2)  11  East,  66H. 
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Dob  d.       testator  devised  all  his  freehold  estates  to  J.  S.  for  life,  and,  on  hia 

/^  A  Iff  MOM 

^  decease,  to  *and  among  his  children  equally^  at  the  age  of  twenty-one, 

RuoASTLK.  ajj^  ^y^qIy  heirs,  as  tenants  in  common ;  but,  if  only  one  child  should 
^  ^  live  to  attain  such  age,  to  such  child  and  his  or  her  heirs,  at  his  or 
her  age  of  twenty-one ;  and,  in  case  J.  S.  shall  die  without  issue,  or 
such  issue  should  die  before  twenty-one,  then  over :  and  it  was  held, 
that  the  children  of  J.  S.  took  a  vested  remainder.  Here,  if  there 
had  been  no  devise  over,  on  failure  of  issue  of  Stephen,  the  feoffor, 
living  at  the  time  of  his  death,  the  previous  words  would,  by 
implication,  have  given  the  fee  to  him  and  his  issue :  but,  as  the 
estate  was  to  go  over  in  the  event  of  Stephen's  children  not  surviv- 
ing him,  having  survived  him,  they  take  the  fee.  In  Doe  d.  Wight 
\.Cundall{i),  under  a  devise  of  land  to  the  two  children  of  the 
testator's  brother  \V.  when  they  attained  the  age  of  twenty-one 
years,  but  the  executor  to  account  to  them  for  the  profits  until  the 
age  of  twenty-one,  or  day  of  marriage ;  but,  if  either  should  die 
before  twenty-one,  the  survivor  to  be  heir  to  the  other,  it  was  held 
that  the  fee  passed ;  which  would  go  over  to  the  survivor,  in  case 
one  died  under  twenty-one,  and  would  descend  or  be  disposable  if 
he  died  after  attaining  twenty-one.  Lord  Ellenborough,  in  giving 
judgment  there,  having  referred  to  Frogmorton  d.  Bramstone  v. 
Holy  day  (2),  says  :  **  The  whole  doctrine  and  effect  of  these  words 
were  there  so  fully  stated,  that  it  is  unnecessary  to  add  any  further 
authority.  But  Lord  Mansfield,  in  another  case  (3),  mentions  a 
case  of  Tomkins  v.  Tomkins^  in  Chancery,  H.  17  Geo.  II.,  where  the 
devise  was  '  to  his  brother,  in  trust  for  his  eldest  son,  B.,  till  he 
should  attain  twenty-one ;  and,  if  he  should  die  before  twenty -one, 
then  a  devise  over : '  the  Court  held  the  age  of  twenty-one  to  be  no 
[  *886  ]  limitation  of  *B.'s  interest,  but  only  a  limitation  of  the  trust 
during  his  minority,  and  that  B.  took  the  whole  by  implication. 
There  are  other  authorities  which  might  be  cited,  that  a  giving  over 
on  a  dying  before  twenty-one,  shows  an  intention,  that,  if  the  party 
attain  twenty-one,  he  should  have  a  fee  absolute."  This  view  is 
further  supported  by  Doe  d.  BUU  v.  Hopkinson  (4),  and  Doe  d. 
Comberbach  v.  Perryn{6),  cited  in  Fearne's  Contingent  Bemainders(6). 

Hugh  Hill  (with  whom  was  Lends),  contra^  was   not  called 
upon. 

(1)  9  East,  400.  (4)  3  a  B.  223. 

(2)  3  Burr.  1618.  (5)  1  E.  H.  757  (3  T.  R.  484). 

(3)  Goodtiih  d.  Hayward  v.  Whithy,  (6)  lOth  ed.     Vol.  L  p.  313, 
1  Burr.  234. 
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Maulb,  J. : 

The  devise  to  Stephen  Cannon,  the  feoffor,  by  the  will  of  1796, 
clearly  was  of  an  estate-tail.  It  is  well  settled,  that  the  word 
'issue"  in  a  will,  means  ''heirs  of  the  body,"  unless  there  are 
words  therein  which  are  inconsistent  with  or  control  that  construc- 
tion. The  rule  in  Shelley's  case  must  therefore  prevail.  The  devise, 
then,  being  to  Stephen  and  the  heirs  of  his  body,  gave  him  an 
estate-tail :  and  that  estate-tail  having  been  discontinued  by  the 
feoffment,  it;  is  conceded  that  the  lessors  of  the  plaintiff  in  this  case 
are  not  entitled  to  recover. 

Cbbsswbll,  J.,  and  V.  Williams,  J.,  concurring, 

Judgment  fin'  the  defendants. 


Caxkon 
rucastle. 


DOE  D.  KOGERS  v,  C.  PKICE  and  W.  PKICE. 

(8  C.  B.  894—904;  S.  C.  19  L.  J.  G.  P.  121.) 

A  lease  was  granted  of  a  farm  and  tenement,  and  the  quarries  of  paving 
and  tile-stone  in  and  upon  the  premises,  with  liberty  and  power  to  open  and 
wjrk  the  quarries,  subject  to  an  annual  rent  for  the  premises,  excepting 
the  quarries,  and  to  the  payment  of  a  royalty  for  the  stone  obtained.  Out 
of  this  demise  were  reserved  and  excepted  *'  all  timber-trees,  trees  likely  to 
become  timber,  saplings,  and  all  other  wood  and  underwood,  which  then 
wei'e,  or  which  should  at  any  time  thereafter  be,  standing,  growing,  and 
being  on  the  premises,  and  all  mines,  minerals,  v^c,  which  should  there- 
after be  opened  and  found."  And  the  lease  contained  a  covenant  *'  not  to 
commit  any  waste,  spoil,  or  destruction,  by  cutting  down,  lopping,  or 
topping  any  timber- trees,  or  trees  likely  to  become  timber,  saplings,  or  any 
other  wood  or  underwood ;  "  and  a  power  of  re-entry,  for  nonpayment  of 
rent,  or  if  the  lessee,  &c.,  should  commit  any  waste,  spoil,  or  destruction 
by  any  of  the  means  or  ways  aforesaid,  and  should  not  perform  and  keep  all 
and  singular  the  covenants,  &c.,  contained  in  the  lease. 

The  assignee  of  the  term  having  cut  down  and  grubbed  up  certain 
saplings,  wood,  and  underwood,  for  the  necessary  pui'pose  of  working  a 
quan-y  on  the  demised  premises : 

Held,  that  the  effect  of  the  covenant  was,  that  the  tenant  should  not  so 
cut  any  of  the  trees  excepted,  as  that  such  cutting  should  amount  to  an 
excess  of  the  right  which  it  was  intended  that  he  should  exercise ;  and 
therefore  that  cutting  trees  in  a  manner  necessary  to  a  reasonable  exercise 
of  the  power  to  get  the  stone,  was  no  breach  of  the  covenant. 

This  vras  an  action  of  ejectment,  brought  by  the  plaintiff  as 
assignee  of  the  reversion,  to  recover  possession  of  a  farm  and 
premises  called  Graig  Galva,  *in  the  county  of  Glamorgan.  The 
defendants  were  assignees  of  an  unexpired  term  of  ninety-nine 
years,  granted  by  one  Evan  Jones  to  one  Thomas  Thomas,  by  an 
indenture  of  lease  bearing  date  the  29th  of  July,  1885. 

51— a 
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Dob  d.  By  that  indenture,  the  lessor  demised  to  the  lessee  the  farm  and 

r,  tenement  called  Graig  Galva,  and  the  quarries  of  paving  and  tile- 

Price.  gtone  in  and  upon  the  premises,  with  liberty  and  power  to  open  and 
work  the  quarries,  subject  to  an  annual  rent  for  the  premises, 
excepting  the  quarries,  of  16{.  a  year,  and  to  the  payment  of  2d.  for 
every  yard  of  paving-stone  obtained,  and  of  S«.  for  every  thousand 
of  tile-stones,  payable  on  the  2nd  of  August  in  every  year. 

Out  of  this  demise,  there  was,  by  the  deed,  a  reservation  and 
exception  of  all  timber-trees,  trees  likely  to  become  timber,  saplings, 
and  all  other  wood  and  underwood  which  then  were,  or  which  should 
at  any  time  thereafter  be,  standing,  growing,  and  being  on  the 
premises,  and  all  mines,  minerals,  and  fossils  whatsoever,  which 
should  thereafter  be  opened  and  found.  And  in  the  lease  was  con- 
tained a  covenant  on  the  part  of  the  lessee,  not  to  commit  any 
waste,  spoil,  or  destruction,  by  cutting  down,  lopping,  or  topping 
any  timber-trees,  or  trees  likely  to  become  timber,  saplings,  or  any 
other  wood  or  underwood ;  and  then  followed  a  proviso  giving  a 
power  of  re-entry,  if  the  rent  should  be  in  arrear  as  therein  men- 
tioned, or  if  the  lessee  should  commit  any  waste,  spoil,  or  destruc- 
tion, by  any  of  the  means  or  ways  aforesaid,  and  should  not  perform 
and  keep  all  and  singular  the  covenants,  provisoes,  and  agreements 
contained  in  the  lease. 

The  cause  was  tried  before  Wightman,  J.,  at  the  Glamorgan 
Summer  Assizes,  1848. 

On  the  part  of  the  lessor  of  the  plaintiff,  it  was  insisted  that  the 
defendants  had  incurred  a  forfeiture,  by  cutting  down  and  grabbing 
up  certain  saplings,  wood,  and  underwood,  contrary  to  the  covenant. 
[  896  1  It  was  conceded  that  the  acts  complained  of  had  been  done  for  the 

purpose  of  working  a  quarry  on  the  demised  premises.  And  it  was 
submitted,  on  the  part  of  defendants,  that,  if  this  amounted  to  a 
breach  of  covenant,  the  lease  would  be  insensible,  for  the  demise  of 
the  quarries  would  then  be  futile ;  and  that  all  that  the  covenant  in 
question  was  intended  to  provide  against,  was,  wilful  waste. 

A  verdict  was  found  for  the  plaintiff;  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them,  if  the  Court  should 
be  of  opinion  that  there  had  been  no  breach  of  covenant. 

John  Evans,  in  Michaelmas  Teim,  1848,  accordingly  obtained 
a  rule  ni$u 
He  referred  to  Pon\fret  v.  Ricroft  (i),  and  the  authorities  cited  in 

(1)  1  Wms.  Sauud.  321. 
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the  notes  there  ;  and  also  to  Ooodright  d.  Peters  v.  Vivian  (i),  where       Dok  d. 
it   was  held,   that,  if  trees  be  excepted  out  of  a  demise,  waste       *^ooKRa 
cannot  be  committed  by  cutting  them  down ;  and  therefore  eject-        Pwob. 
ment  cannot  be  brought  as  for  waste  committed  in  or  upon  the 
demised  premises. 

W.  H.  Watson  and  Orove,  in  the  last  Term,  showed  cause : 

There  is  no  such  implied  exception  as  is  suggested  on  the  part  of 
the  defendants,  viz.  that  the  lessee  may  cut  down  trees,  underwood, 
and  saplings,  for  the  purpose  of  working  the  quarries.  The  word 
*'  waste "  is  not  used  in  its  strictest  sense :  the  meaning  of  the 
covenant  is  that  the  lessee  shall  not  cut  the  excepted  trees,  &c. 
The  wood,  underwood,  and  saplings,  and  so  much  of  the  land  as  is 
necessary  for  their  support  and  nutrition,  are  excepted  out  of  the 
demise.     Oood title  d.  Peters  y.  Vivian  has  no  application. 

(Maulb,  J.  :  The  only  distinction  I  can  see  between  *that  case      [  *^^^  ] 
and  the  present,  is,  that  there  the  trees  were  not  grubbed  up.) 

In  Legh  v.  Heald  (2),  it  was  held,  that,  by  a  lease  of  a  tenement, 
described  as  containing  nineteen  acres,  save  and  except  all  timber- 
trees,  wood,  underwoods,  &c.,  six  acres  of  the  soil,  which  at  the 
time  of  the  lease  were  covered  with  growing  wood,  were  not 
excepted,  but  passed  to  the  lessee.  *  *  The  trees  gone,  the  soil  [  899  ] 
belongs  to  the  lessee:  if  so,  by  grubbing  them,  he  is  guilty  of 
waste ;  for,  he  changes  the  nature  of  the  land.  [They  cited 
Phillipps  V.  Smith  (a)  and  Co.  Litt.  54  b.]  It  is  said,  on  the  other  [  ^oo  ] 
side,  that  there  is  an  implied  exception  in  the  covenant  not  to 
commit  waste,  viz.  except  it  be  done  for  the  purpose  of  working 
the  quarries.  No  such  exception,  however,  can  be  imported  into 
this  lease.  The  demise  is,  not  of  a  quarry  simply,  but  of  a 
messuage  or  tenement,  together  with  the  quarries. 

Assuming,  then,  that  there  has  been  a  breach  of  covenant,  the 
only  remaining  question  is,  whether  the  covenant  is  annexed  to  the 
reversion,  under  the  statute  82  Hen.  YIII.  c.  84,  so  as  to  entitle 
the  lessor  of  the  plaintiff  to  maintain  ejectment.  The  authorities 
show  that  it  is :  Spencer's  case  (4) ;  Mayor  of  Congleton  v.  Pattison  (6) ; 
Kingdon  v.  Notile  (6) ;  Jones  v.  King  (7) ;  Vernon  v.  Smith  (8)  ;  Vyvyan 

(1)  S  East,  190.  (5)  10  East,  130. 

(2)  35  R  R.  402  (1  B.  &  Ad.  622).  (6)  14  R.  R.  462  (1  M.  &  S.  355). 

(3)  69  R.  R,  761  (14  M.  &  W.  589).  (7)  15  R.  R.  539  (4  M.  &  S.  188). 

(4)  5  Co.  llep.  16b  (2iid  resolution) ;  (8)  24  R.  R.  257  (5  B.  &  Aid.  1). 
1  8m.  L.  0.  22. 
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DoEd.        V.  AHhur  (i) ;  Sampson  v.  Easterby  (2) ;  Easterby  v.  Sampson  (3)  ; 

^^  Raymond  v.  Fitch  (4)  ;  Hemingway  v.  Fernandas  (6). 

Priob. 

c7o&n  Evans,  and  Gra^,  in  support  of  the  rule : 

It  clearly  was  the  intention  of  the  parties  to  this  demise,  that 
the  lessee  should  do  that  which  has  been  done  here.  It  was  not 
possible  that  he  could  enjoy  the  subject-matter  of  the  lease,  viz. 
[  •901  ]  the  quarries,  without  grubbing  *up  a  portion  of  the  underwood. 
In  Doe  d.  Jones  v.  Crouch  (6),  it  was  held  that  a  covenant  in  a  lease, 
to  deliver  up  at  the  end  of  the  term  all  the  trees  standing  in  an 
orchard  at  the  time  of  the  demise,  '*  reasonable  use  and  wear  only 
excepted,"  is  not  broken  by  removing  trees  decayed  and  past 
bearing,  from  a  part  of  the  orchard  which  was  too  crowded.  One 
of  the  main  objects  of  the  demise,  was,  to  enable  the  lessee  to  get 
at  the  stone.  Where  a  man  grants  a  thing,  he  impliedly  grants 
everything  that  is  necessary  to  the  enjoyment  of  the  thing  granted. 
The  covenant  not  to  commit  waste  ''  by  cutting  down,  lopping,  or 
topping  any  timber-trees,  or  trees  likely  to  become  timber,  saplings, 
or  any  other  wood  or  underwood,"  is  not  inconsistent  with,  nor 
does  it  necessarily  limit,  the  privilege  conferred  by  the  grant. 
That  covenant  would  be  left  to  its  full  operation  upon  all  the  rest 
of  the  farm.  The  whole  deed  must  be  read  together,  and  a 
reasonable  interpretation  given  to  every  part  of  it. 

OoodHght  d.  Peters  v.  Vivian  is  a  distinct  authority  upon  the 

other  point. 

Cur,  adv.  vult. 

Wilde,  Ch.  J.,  now  delivered  the  judgment  of  the  Court: 

The  lessor  of  the  plaintiff  in  this  case  sought  to  recover  posses- 
sion of  certain  premises  in  the  county  of  Glamorgan,  under  a 
power  of  re-entry  contained  in  a  lease  of  the  premises  in  question  ; 
the  lessor  being  seised  of  the  reversion  of  the  premises,  and  the 
defendant  being  the  assignee  of  an  unexpired  term  of  ninety-nine 
years,  granted  by  Evan  Jones  to  Thomas  Thomas. 

The  lessor  claimed  to  be  entitled  to  enforce  the  right  of  re-entry, 
[  'soz  ]  upon  the  ground  of  forfeiture,  by  reason  *of  a  breach  of  one  of  the 
covenants  contained  in  the  lease. 

(1)  25  E.  R.  437  (1  B.  &  C.  410;  2      Moo.  &  P.  601). 

Dowl.  &  Ry.  670).  (4)  41  R.  R.  797  (2  Cr.  M.  &  B.  ^^', 

(2)  33  R.  R.  239  (9  B.  &  C.  505 ;  4  5  Tyr.  985). 
Man.  &  Ry.  422).  (5)  13  Sim.  228. 

(3)  33  R.  R.  239  (6  Bing.  644;  4  (6)  2  Camp.  449. 
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The  lease  was  dated  the  29th  of  July,  1885 :  and  the  lessor  doe  d. 
thereby  demised  a  certain  farm  and  tenement  called  Graig  Galva,  ^^"^ 
and  the  quarries  of  paving  and  tile-stone  in  and  upon  the  premises,  p«ick. 
with  liberty  and  power  to  open  and  work  the  quarries,  subject  to 
an  annual  rent  for  the  premises,  excepting  the  quarries,  of  162.  a 
year,  and  to  the  payment  of  2d.  for  every  yard  of  paving-stone 
obtained,  and  of  S«.  for  every  thousand  of  tile-stones;  both 
reservations  being  payable  on  the  2nd  of  August  in  every  year. 
And  by  the  lease  there  was  reserved  and  excepted  out  of  the 
demise,. all  timber-trees,  trees  likely  to  become  timber,  saplings, 
and  all  other  wood  and  underwood,  which  then  were,  or  which 
should  at  any  time  thereafter  be,  standing,  growing,  and  being  on 
the  premises,  and  all  mines,  minerals,  and  fossils  whatsoever  which 
should  thereafter  be  opened  and  found  :  and  the  lease  contained  a 
covenant  not  to  commit  any  waste,  spoil,  or  destruction,  by  cutting 
down,  lopping,  or  topping  any  4;imber-trees,  or  trees  likely  to 
become  timber,  saplings,  or  any  other  wood  or  underwood ;  and 
then  followed  a  proviso,  giving  a  power  of  re-entry,  if  the  rent 
should  be  in  arrear  as  therein  mentioned,  or  if  the  lessee  should 
commit  any  waste,  spoil,  or  destruction,  by  any  of  the  means  or 
ways  aforesaid,  or  should  not  perform  and  keep  all  and  singular 
the  covenants,  proyisoes,  and  agreements  contained  in  the  lease. 
The  habendum  was,  of  the  lands,  and  also  the  quarries  of  paving 
and  tile-stones,  for  ninety-nine  years. 

The  lessor  insisted  that  a  forfeiture  had  been  incurred,  by  the 
cutting  down  of  certain  saplings,  wood,  and  underwood,  contrary 
to  the  covenant :  and  it  was  admitted  between  the  parties,  that  the 
acts  complained  of  had  been  done  for  the  necessary  purpose  of 
working  *a  quarry  on  the  demised  premises  :  and,  although  various  [  •903  ] 
other  questions  were  raised  and  argued  between  the  parties,  the 
great  and  material  point  in  contest  was,  whether  the  cutting  down, 
for  the  purpose  of  working  the  quarries,  which  was  admitted  to 
have  taken  place  in  this  case,  was  a  breach  of  the  covenant ;  and 
it  will  not  be  necessary,  for  the  purpose  of  deciding  the  case,  to 
consider  any  other  question. 

That  question  depends  upon  the  true  construction  of  the  covenant 
of  which  the  lessor  contends  a  breach  has  been  committed :  and, 
in  considering  the  true  construction,  the  first  point  to  be  ascer- 
tained, is,  the  object  and  intention  of  the  parties,  as  it  is  to 
be  collected  from  the  entire  deed;  and  then  to  consider  if  the 
covenant  can  be  construed  to  have  such  a  meaning  as  will,  regard 
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DoBd.       being  had  to  all  the  words  of  it,  eflfectoate  the  intention  of  the 

Boo  BBS  f 

r.  parties. 

BiGB.  rpy^^  words  of  the  covenant  in  question  are  peculiar,  and  there- 

fore may  probably  have  been  used  for  a  purpose  applicable  to  the 
special  circumstances  of  the  case.  The  covenant  is  not  to  be  con- 
strued as  if  it  were  simply  that  the  lessee  should  not  commit  waste ; 
for  then  it  would  not  include  the  trees  excepted,  and  would  apply 
to  cases  in  which  there  would  be  a  remedy  without  the  covenant : 
nor  is  it  to  be  construed  as  a  general  unqualified  covenant  not  to 
cut  down  the  trees  excepted,  which  would  apply  to  all  trees 
excepted,  though  absolutely  necessary  to  be  cut  down,  to  enable 
the  lessee  to  ^et  any  stone,  and  would  be  inconsistent  with  the 
power  to  get  stone :  nor  is  it  to  be  construed  as  a  covenant  not  to 
cut  trees  excepted,  so  as  to  amount  to  waste,  in  the  strict  technical 
sense  of  that  word.  The  first  and  second  of  these  constructions 
would  he  contrary  to  the  manifest  intent  of  the  parties ;  and  each 
of  them  would  apply  to  part  of  the  words  of  the  covenant  only, 
[  •904  ]  *requiring  the  rejection  of  other  words  of  equal  importance :  and 
the  third  would  make  it  wholly  inoperative. 

It  being  clear  that  none  of  these  constructions  can  prevail,  some 
other  is  to  be  sought :  and  it  seems  to  us  that  the  right  construc- 
tion of  the  two  parts  of  the  covenant  not  to  commit  waste  by 
cutting  trees,  &c.,  is  to  be  attained  by  allowing  the  first  part  of  it 
to  restrain  the  second,  and  the  second  to  expound  the  first :  so  that 
its  effect  shall  be,  that  the  tenant  shall  not  so  cut  any  of  the  trees 
excepted,  as  that  such  cutting  shall  amount  to  an  excess  of  the 
rights  which  it  was  intended  the  tenant  should  exercise.  Such  an 
excess,  by  cutting  trees  demised,  is  waste  in  its  strict  sense;  and, 
where  it  is  committed  on  trees  excepted,  we  think  it  is  sufficiently 
analogous  to  waste,  to  bring  it  within  the  meaning  of  that  word  as 
used  in  this  covenant,  in  which  the  word  "  waste  "  cannot  be  strictly 
construed. 

This  construction  of  the  covenant  will  account  for  the  peculiar 
language  in  which  it  is  expressed,  will  give  a  reasonable  sense  to 
all  the  words  of  the  covenant,  and  will  prevent  any  inconsistency 
or  discrepancy  between  different  parts  of  the  lease. 

It  follows,  that  cutting  trees  in  a  manner  necessary  to  a  reason- 
able exercise  of  the  power  to  get  stone,  is  no  breach  of  the  covenant ; 
and  therefore  a  nonsuit  must  be  entered. 

Ride  absolute  accordingly. 
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VINCENT   V.  The   BISHOP  of   SODOE  and  MAN  (1).       i849. 

Nov,  12. 
(8  C.  B.  905-933.)  _ 

Certain  estates  were  settled,  by  deed,  to  the  use  of  such  person  or  persons,  I-  ^^^  J 
in  such  parts,  shares,  &c.,  as  S.  S.  should,  by  deed,  as  therein  mentioned, 
or  by  her  last  will  and  testament  in  writing,  or  any  writing  purporting  to 
be,  or  in  the  nature  of,  her  last  will  and  testament,  *'  to  be  by  her  signed 
and  published  in  the  presence  of,  and  attested  by,  two  or  more  credible 
witnesses,  direct  or  appoint." 

S.  S.  made  a  will,  which  was  signed  and  sealed  by  her  in  the  presence  of 
two  witnesses,  to  whom  she  at  the  time  declared  it  to  be  her  last  will  and 
testament.  The  attestation  clause  was  thus :  '*  signed  and  sealed  in  the 
presence  of  A.  B.,  0.  D. : " 

Held,  that  this  was  a  sufficient  ''  publication^"  and  consequently  that  the 
power  had  been  well  executed. 

Thb  following  case  was  sent  by  yice-Chancellor  Wigram  for  the 
opinion  of  the  Judges  of  this  Court : 

Prior  to,  and  in  contemplation  of,  the  marriage  then  intended, 
and  shortly  after  solemnized,  between  the  Bev.  John  Ireland,  clerk 
(and  afterwards  Dean  of  Westminster),  deceased,  and  Susanna 
Short,  spinster,  also  deceased,  by  indentures  of  lease  and  release 
and  settlement,  the  release  and  settlement  bearing  date  the  28th  of 
January,  1794,  a  certain  freehold  estate  held  for  certain  lives  still 
in  existence,  and  limited  in  its  creation  to  the  lessee,  his  executors, 
administrators,  and  assigns,  was  conveyed  to  the  trustees  of  the 
Baid  settlement,  their  executors,  administrators,  and  assigns,  to 
certain  uses  in  favour  of  the  said  John  Ireland  and  Susanna  Short, 
and  their  issue,  which  have  since  failed  ;  and,  after  the  determina- 
tion thereof,  to  the  uses  following,  that  is  to  say,  to  the  use  of  such 
person  or  persons,  in  such  parts,  shares,  and  proportions,  manner 
and  form,  and  for  such  ends,  intents,  and  purposes,  and  under  and 
subject  to  such  powers,  provisoes,  and  limitations,  as  the  said 
Susanna  Short  should,  at  any  time  or  times  during,  and  notwith- 
standing, her  intended  coverture,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to  be  by  her  sealed 
and  *delivered  in  the  presence  of,  and  attested  by,  two  or  more  [  *^^^  3 
credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  or 
any  writing  purporting  to  be,  or  in  the  nature  of,  her  last  will  and 
testament,  to  be  by  her  signed  and  published  in  the  presence  of, 
and  attested  by,  the  like  number  of  witnesses,  and  which  deed  or 
deeds  and  will  she  was  thereby  authorised  to  make  and  execute, 
notwithstanding  her  said  intended  coverture,  direct  or  appoint ; 

(1)  The  opinion  of  the  Court  of  eifect  as  that  given  by  the  Court  of 
Exchequer  was  subsequently  asked,  Common  Pleas.  See  also  8.  C  reported 
and  a  certificate  was  given  to  the  same      4  De  G.  &  Sm.  294. — J.  G.  P. 
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VTiNCBNT      and  in  default  of,  and  subject  to,  such  direction  or  appointment,  to 
Thb  Bishop   the  use  of  the  said  John  Ireland,  his  executors,  administrators,  or 
▲KD^^N.     assigns,  for  their  own  use  and  benefit,  and  to  no  other  use  and 
intent  or  purpose  whatsoever. 

The  said  Susanna  Ireland,  formerly  Susanna  Short,  made  and 
executed  her  last  will  and  testament  in  writing,  or  appointment  in 
writing  in  nature  of  a  will,  dated  the  17th  of  February,  1826, 
whereby  sl^e  devised  the  said  estate  comprised  in  the  said  settle- 
ment, after  the  death  of  her  said  husband,  to  certain  of  her  rela- 
tions in  her  said  will  named.  And  she  appointed  her  executors, 
and  concluded  her  said  will  in  the  words  and  figures  and  form 
following,  that  is  to  say, 

"  I  appoint  for  executors  of  this  my  will,  the  Bev.  Thomas 
Vowler  Short,  the  Rev.  William  Short  (my  two  nephews),  and 
Balph  Barnes,  Esq.,  attomey-at-law,  executor. 

"  Feb.  17th,  1826.  '*  Susanna  Ireland,  (l.s.) 

**  Signed  and  sealed  in  the  presence  of 

"  Humphrey  Pritchbtt,  Apothecary, 

**  18,  Great  Queen  St.,  Westminster. 
"  MjiRY  Eambs,  housekeeper  to  Mrs.  Ireland." 

The  said  Susanna  departed  this  life  on  the  1st  of  November,  1826, 
and  in  the  life-time  of  her  said  husband,  without  having  altered  or 
revoked  her  said  will,  which  has  been  duly  proved,  pursuant  to  an 
[  •907  ]  order  of  her  Majesty  in  Council,  made  on  the  4th  of  March,  *1847, 
confirming  a  report  of  the  Judicial  Committee  of  the  Privy 
Council,  in  a  case  of  appeal  from  a  sentence  of  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury. 

The  said  John  Ireland  has  also  departed  this  life. 

In  a  suit  which  is  depending  in  the  Court  of  Chancery  between  the 
executors  of  the  said  John  Ireland,  and  the  executors  of  the  said 
Susanna  Ireland,  and  other  persons  interested  in  their  respective 
estates,  it  has  become  necessary  to  determine  whether  the  said  will  of 
the  said  Susanna  Ireland  is  a  valid  exercise  of  the  power  of  appoint- 
ment of  the  said  estate,  which  was  so  given  or  limited  to  her  by  the 
said  release  and  settlement  of  the  28th  of  January,  1794,  as  aforesaid. 

Humphrey  Pritchett,  one  of  the  attesting  witnesses  to  the  said 
will  of  the  said  Susanna,  departed  this  life  on  or  about  the  16ih  of 
August,  1828,  leaving  Mary  Eames,  the  other  attesting  witness  to 
the  said  will,  him  surviving,  who  is  still  living. 

Certain  witnesses  were  examined  in  the  said  appeal,  and  their 


VOL.  LXXTX.l         1849.     C.  p.     8  C.  B.  907—908.  811 

testimony  has  been  made  evidence  in  this  cause;   and,  by  the     Vinoent 
testimony  of  two  of  such  witnesses,  the  hand- writing  of  the  said   the  Bishop 
Humphrey  Pritchett  was  proved.  and  M^. 

The  said  Mary  Eames,  one  of  such  witnesses,  deposed  as  follows: 
"  Third.  To  the  third  article.— I  lived  as  housekeeper  with  Mrs. 
Ireland,  the  deceased  in  this  cause,  from  the  19th  of  March,  1817, 
until  her  death,  on  the  9th  of  December,  1826  (i).  During  that 
period,  I  acted  as  housekeeper  to  her  husband,  the  late  Dr.  Ireland, 
and  herself;  and  I  always  attended  upon  the  deceased,  and  was 
her  confidential  servant.  Between  Christmas,  1825,  and  the  17th 
of  February,  1826,  the  deceased  said  to  me  several  times,  that  she 
should  make  her  will,  and  that  the  Dean  (meaning  her  husband, 
Dr.  Ireland,  who  *was  Dean  of  Westminster,)  wished  her  to  make  [  ♦908  ] 
her  will.  The  said  deceased  suffered  from  dropsy;  and,  after 
Christmas,  1825,  she  was  under  the  impression  that  she  should  not 
live  very  long.  Immediately  prior  to  the  said  17th  of  February, 
the  deceased  said  to  me,  *  Fames,  I  shall  make  my  will ;  but  I 
cannot  write  it  all  at  once,' — from  which  I  infer  (though  I  have  no 
further  knowledge  of  the  fact,)  that  she  was  occupied  more  than 
one  day  in  so  doing,  exclusive  of  the  said  17th  of  February.  At 
about  10  o'clock  in  the  morning  of  that  day,  I  went  to  the  deceased, 
in  the  drawing-room  of  the  Deanery-house,  Westminster,  where 
she  and  the  Dean  were  then  residing,  to  receive  orders  for  her 
dinner :  and  she  then  said  to  me, — *  Fames,  I  have  a  right  to  make 
my  will,  under  my  marriage-settlement ; '  adding, — *  Do  not  go  out 
of  the  way  this  morning,  as  I  shall  want  you  to  sign  it.'  At  about 
between  12  and  1  o'clock  that  day,  Mr.  Pritchett,  the  deceased's 
medical  attendant  (and  who  was  in  attendance  on  her  as  such  at 
that  time),  called  on  the  deceased,  and  saw  her  in  the  drawing- 
room.  I  thereupon  went  in  the  drawing-room  to  the  deceased 
and  Mr.  Pritchett.  The  deceased  had  told  me  in  the  morning 
at  10  o'clock,  that  she  should  want  me  to  sign  her  will  when 
Mr.  Pritchett  came  ;  and  that  was  the  reason  why  I  then  went  up 
to  the  drawing-room.  I  went  into  the  drawing-room  at  the 
same  time  that  Mr.  Pritchett  did  so:  and  the  deceased,  there- 
upon, addressing  both  of  us,  said,  'I  wish  you  to  sign  my  will,  as  I 
have  the  power  of  making  my  will  under  my  marriage-settlement,' 
or  words  to  that  effect.  Mr.  Pritchett  then  sat  down ;  and  I  stood 
at  the  table.     The  deceased,  who  was  sitting  at  the  table,  with  her 

(1)  Sic,    The  report  in  4  De  G.  &  Sin.  297,  says  **  in  the  month  of  November, 
1826."— F.  P. 
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will  before  her,  then  finished  her  will,  by  writing  two  or  three  lines 
at  the  end  of  it.  I  think  she  must  have  written  as  much  as  two  or 
three  lines ;  for,  it  took  her  some  little  time  to  do  it.  As  soon  as 
*the  deceased  had  finished  writing,  she  said  to  Mr.  Pritchett  and 
me,  '  Look,  and  see  me  sign  my  will.'  She  then  wrote  her  name 
at  the  end  of  her  will.  She  then  put  her  finger  on  the  seal  on  the 
will,  and  said  to  us,  '  This  is  my  last  will  and  testament.'  I  have 
left  out  one  word ;  for,  what  she  thus  said  to  us  was,  '  I  declare 
this  to  be  my  last  will  and  testament.'  The  deceased  then  asked 
Mr.  Pritchett  to  sign  her  will ;  and  he  did  so.  Then  she  asked  me 
to  sign  her  will ;  and  I  signed  it  after  Mr.  Pritchett :  and,  as  I  was 
doing  so,  Mr.  Pritchett  asked  me  to  name  that  I  was  Mrs.  Ireland's 
housekeeper ;  and  I  did  so,  by  adding  the  words,  '  Housekeeper  to 
Mrs.  Ireland,'  to  my  signature  on  the  will.  As  soon  as  this  was 
done,  the  deceased  folded  up  the  will,  and  inclosed  it  in  a  piece  of 
writing  paper,  and  sealed  it  up,  and  wrote  on  the  paper  thus 
inclosing  it,  '  My  will,'  and  placed  it  in  her  writing-desk;  saying  to 
me,  as  she  did  so, '  When  I  am  dead,  Eames,  tell  the  Dean  where 
to  find  my  will.'  Mr.  Pritchett  then  asked  the  deceased  how  she 
was,  and,  finding  that  she  had  had  nothing  at  that  moment  to  say 
to  him  about  her  health,  took  his  leave.  I  remained  with  the 
deceased  a  short  time  afterwards,  and  she  gave  me  some  domestic 
orders,  after  which  I  also  left  her,  and  went  down  stairs.  No  one 
was  present  on  the  occasion,  besides  the  deceased,  Mr.  Pritchett, 
and  myself.  The  deceased  was  of  perfectly  sound  mind  at  the  time, 
and  perfectly  capable  of  making  her  will.  She,  at  that  time,  and 
at  all  other  times  of  my  acquaintance  with  her,  until  within  a 
fortnight  of  her  death,  used  to  manage  her  household  affairs,  and 
to  settle  her  weekly  bills  with  me  in  the  most  correct  manner 
possible :  and  I  then,  and  at  all  other  times  of  my  acquaintance 
with  her,  considered  her  perfectly  capable  of  managing  her  own 
affairs.  There  was  some  sealing-wax  on  the  will  before  I  saw  it ; 
and,  when  the  deceased  sealed  it,  as  I  *have  deposed,  she  put  a 
little  more  sealing-wax  on  it,  using  for  that  purpose  a  small  taper 
which  stood  on  the  drawing-room  mantel-piece ;  and,  in  the  sight 
of  Mr.  Pritchett  and  myself,  she  made  the  impression  of  her  initials 
on  the  sealing-wax,  with  a  small  seal  hanging  to  her  watch,  but 
rather  larger,  perhaps,  than  the  seals  which  ladies  use  at  the 
present  day.  She  then  put  her  finger  on  the  seal  on  the  will,  and 
said  to  Mr.  Pritchett  and  myself,  *  I  declare  this  to  Ite  my  last  will 
and  testament,'  as  I  have  already  deposed.  The  will  now  produced  to 
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me  by  the  examiner,  marked  with  the  letter  A.  (the  same  being  the      Vinoekt 
articulate  script,  marked  A.,  propounded  in  this  cause),  is  the  very   xhb  Bishop 
will  of  which  I  have  been  deposing.    The  same  was  executed  by  the     ^^d^^^ 
said  deceased  on  the  aforesaid  17th  of  February,  1826,  the  day  of  the 
date  thereof,  in  my  presence,  as  I  have  now  deposed.     The  name  and 
addition, '  Mary  Eames,  housekeeper  to  Mrs.  Ireland,'  appearing  sub- 
scribed on  the  said  will  as  those  of  an  attesting  witness  thereto,  are 
my  name  and  addition,  and  of  my  hand-writing  and  subscription. 

**  Fourth.  To  the  fourth  article. — I  have  seen  the  deceased  write 
and  subscribe  her  name  on  very  many  occasions.  I  saw  her  write 
as  often  as  three  or  four  times  a  week,  on  an  average,  during  the 
whole  period  of  my  being  in  her  service.  I  am  well  acquainted 
with  her  hand-writing.  I  have  now  inspected  her  aforesaid  will. 
The  whole  body,  series,  and  contents  of  it  appear  to  me  to  be  of 
her  hand- writing ;  and  I  have  no  doubt  that  they  are  so.  The 
names  '  Susanna  Ireland  '  subscribed  thereto  appear  to  me  also  to 
be  of  her  band-writing  and  subscription ;  and  I  should  have  known 
them  to  be  such,  independently  of  having  seen  the  deceased  subscribe 
the  same,  as  I  have  deposed.  The  date  thereof  '  February  17th, 
1826,'  &c.,  appear  to  *me  also  to  be  respectively  of  the  hand- writing  [  *»n  ] 
of  the  deceased;  and  I  have  no  doubt  that  they  are  so." 
The  same  witness,  examined  on  the  interrogatories : 
"  First.  It  is  nineteen  years  since  the  death  of  Mrs.  Ireland,  the 
deceased  in  this  cause.  She  did  die  in  the  same  year  in  which  she 
signed  the  paper  in  question  in  this  cause.  She  lived  for  near  nine 
months  after  having  signed  that  paper.  At  the  time  I  affixed  my  name 
to  that  paper,  I  did  not  know  that  it  was  of  a  testamentary  nature. 
I  first  mentioned  that  I  had  signec^such  a  paper,  to  a  young  woman, 
then  my  fellow-servant,  named  Frances  Goodall.  I  mentioned  it  to 
ber  at  the  time,  as  we  were  together  in  the  deceased's  house.  The 
deceased  published  the  paper  or  script  propounded,  as  her  last  will, 
by  saying  to  Mr.  Pritchett  and  myself  (as  deposed  in  chief,)  '  I 
declare  this  to  be  my  last  will  and  testament,'  as  she  put  her  finger 
on  the  seal  of  it,  as  pre-deposed.  Those  were  the  words  made  use 
of  by  her,  signifying  her  publication  of  it.  I  did  not  see  the 
deceased  write  that  paper.  I  saw  her  write  only  two  or  three  lines 
at  the  conclusion  of  it,  as  I  have  deposed.  I  did  not,  at  the  time  I 
put  my  name  to  it,  know  its  contents ;  but,  on  the  following  day,  the 
deceased  told  me  '  that  she  had  left  her  money  to  her  own  family.' 
I  can  recollect  that  the  deceased,  on  the  occasion  of  her  signing  the 
paper  in  question,  said  to  Mr.  Pritchett  and  myself, '  You  look  and 
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viNOKKT     see  me  sign  my  name/     She  so  expressed  herself  before  she  sab* 

The  Bishop   scribed  her  name  to  the  said  paper ;  and  immediately  afterwards 

AND^w     she  repeated  the  same  thing,  by  saying  to  us,  *  You  have  seen  me 

write  my  name,'  as  she  asked  us  to  sign  the  will  as  witnesses.     My 

fellow  subscribing  witness,  Humphrey  Pritchett,  was  present  when 

she  so  expressed  herself. 

"  Second.  The  paper  propounded  in  this  cause  was  sealed  in  my 
[  *9i2  ]  presence.  It  was  sealed  by  the  deceased.  *  Sealing-wax  was  affixed 
on  it  as  a  seal,  before  the  deceased  subscribed  her  name;  and,  again, 
after  she  had  done  so,  she  made  a  fresh  seal  on  it,  and  impressed  the 
initials  of  her  name  on  the  wax  with  her  seal.  She  made  the  fresh 
seal  by  putting  more  sealing-wax  on  the  will,  on  the  same  place  where 
the  sealing-wax  had  been  previously  affixed.  She  then  sealed  the 
will,  by  putting  her  finger  on  the  seal,  and  saying  to  Mr.  Pritchett 
and  myself,  *  I  declare  this  to  be  my  last  will  and  testament,*  as  I 
have  deposed  in  chief.  The  said  Humphrey  Pritchett  was  present 
when  the  paper  was  so  sealed.  I  have  now  been  again  shown  the 
said  paper.  The  interlineation  'and  sealed,'  appearing  in  the 
attestation  clause,  was  written  in  my  presence  by  the  deceased, 
before  I  and  my  fellow  subscribing  witness  signed  our  names  to  the 
said  paper.  I  remember  perfectly  well  that  the  deceased  said,  'Oh ! 
I  have  omitted  putting  sealed,'  and  that  she  put  in  the  words  '  and 
sealed,'  as  they  now  appear  in  the  said  will.  She  did  that  after 
she  had  signed,  sealed,  and  published  the  will  herself,  and  before 
Mr.  Pritchett  and  I  signed  it.  When  she  asked  us  to  sign  it,  she 
read  over  the  words  *  signed  in  the  presence  of '  (appearing  on  the 
said  will)  to  Mr.  Pritchett,  for  him  to  tell  her  if  they  were  correct ; 
and  thereupon  it  was  discovered  that  she  had  omitted  the  word 
'sealed.'" 

The  question  for  the  opinion  of  the  Court,  is,  whether  the  said 
Susanna  Ireland's  will,  or  appointment  in  the  nature  of  a  will,  was 
a  due  execution  of  the  said  power  of  appointment  so  limited  or 
given  to  the  said  Susanna  Ireland  by,  and  contained  in,  the  said 
indenture  of  release  and  settlement  of  the  28th  of  January,  1794. 

The  case  was  argued  in  Hilary  Term  last. 

Malins  (with  whom  was  Crowder)^  for  the  plaintiff: 

[  ♦913  ]  By  the  terms  of  this  power,  its  execution  is  to  be  by  ♦will  signed 

and  published,  and  attested,  by  two  or  more  credible  witnesses. 

Whether  "  publication  "  is  or  is  not  capable  of  definition,  it  is,  at 

all  events,  something  so  substantial,  that,  if  the  power  requires 
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that  the  will  shall  be  published,  not  only  must  it  be  published,  but      Vimohmt 
the  publication  must  be  attested  :  and,  not  only  must  the  prescribed    xhe  r'isuop 
formalities  be  complied  with,  but  the  fact  of  their  having  been 
complied  with  must  appear  upon  the  face  of  the  instrument.    In 
Wright  y.Wakeford  (i),  a  power  to  trustees,  with  the  consent  of  the 
cetteux  que  trust,  testified  by  writing  under  their  hands  and  seals, 
attested  by  two  or  more  credible  witnesses,  to  make  sale  of  lands, 
was  held  (by  Heath,  Lawrence,  and   Chambre,  JJ.,  against  the 
opinion  of  Sir  James  Mansfield,  Ch.  J.,)  not  to  be  well  pursued  by 
an  instrument  only  sealed  and  delivered  in  the  presence  of  the 
two  witnesses.    And  that  decision  was  followed  by  the  Court  of 
King's   Bench   in   Doe   d.   Mansfield  v.  Peach  (2)   and    Wright  v. 
Barlow  (3).    And  the  rule  being  considered  to  be  so  settled  as  to  be 
beyond  judicial  interference,  the  Legislature  interposed  to  remedy, 
to  some  extent,  the  inconvenience  that  was  found  to  arise  from  it ; 
and,  by  the  54  Geo.  III.  c.  168,  s.  1,  reciting  that  **  whereas  powers, 
authorities,  and  trusts  are,  in  many  cases,  required  to  be  executed 
by  deeds  or  instruments  signed  by  or  under  the  hands  of  the 
persons  executing  the  same,  or  persons  consenting  to,  or  directing, 
acts  respecting  such  powers,  authorities,  and  trusts,  are  frequently 
required  to  signify  such  consent  or  direction  by  deeds  or  instru- 
ments signed  by  them,  or  under  their  hands,  and  it  has  been  the 
ordinary  practice,  in  the  memorandum  of  attestation  of  deeds,  to 
express  the  facts  of  sealing  and  delivery  only  :  and  whereas  doubts 
have  ^arisen  respectmg  the  validity  of  deeds  or  instruments  so       [  *914  ] 
attested  and  requiring  signature,  although  the  same  may  have  been 
actually  signed  by  the  person  whose  signature  is  required  thereto, 
and  the  titles  of  many  purchasers,  and  of  other  persons  claiming 
under  such  instruments,  may  be  defective,  for  want  of  the  insertion 
of  the  word  '  signed,'  or  some  word  to  that  effect,  in  the  memo- 
randum of  attestation  thereof :  and  whereas  it  is  expedient  that  the 
titles  of  purchasers  and  other  persons  should  not  be  disturbed, 
merely  on  account  of  the  omission  to  express  the  fact  of  signature 
in  the  memorandum  of  attestation  of  any  such  deed  or  other  instru- 
ment already  made,"  it  is  enacted   "that  every  deed  or  other 
instrument  already  made  with  the  intention  to  exercise  any  power, 
authority,  or  trust,  or  to  signify  the  consent  or  direction  of  any 
person  whose  consent  or  direction  may  be  necessary  to  be  so 
signified,  shall  (if  duly  signed  and  executed,  and  in  other  respects 

(1)  4  Taunt.   213.      See  lo  R.   R.  (2)  15  R.  R.  361  (2  M.  &  S.  576). 

363,  n.  (3)  16  H.  K.  339  (3  M.  &  S.  612). 
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Tub  Bibhop  derivative  titles,  if  any,  of  the  same  validity  and  e£fect,  and  no 

OF  SoDOR     other,  at  law  and  in  equity,  and  provable  in  like  manner,  as  if  a 
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memorandum  of  attestation  of  signature,  or  being  under  hand,  had 
been  subscribed  by  the  witness  or  witnesses  thereto;  and  the 
attestation  of  the  witness  or  witnesses  thereto  expressing  the  fact  of 
sealing,  or  of  sealing  and  delivery,  without  expressing  the  fact  of 
signing,  or  any  other  form  of  attestation,  shall  not  exclude  the 
proof,  or  the  presumption,  of  signature."  But,  down  to  the  present 
hour,  where  a  power  is  to  be  exercised  by  deed  or  instrument  inter 
vivo8,  attended  with  the  three  formalities  of  signature,  sealing,  and 
delivery,  an  attestation  of  two  of  them  only  is  insufficient.  This 
doctrine,  it  must  be  conceded,  has  in  some  instances  worked 
injustice,  which  has  very  properly  been  remedied  by  the  13th  section 
[•916]  of  nhe  recent  WUls  Act,  7  Will.  IV.  &  1  Vict.  c.  26  (i).  If 
"  publication  "  means  nothing,  why  should  the  Legislature  enact 
that  no  publication  shall  in  future  be  required,  beyond  what  is 
there  prescribed  ?  Whatever  pubUcation  may  be,  it  is  at  all  events 
essential, — at  least,  so  Sir  V.  Gibbs  seems  to  have  thought,  in 
Moodie  v.  Beid  (2), — that  the  fact  of  the  paper  being  a  testamentary 
paper,  should  be  communicated  to  the  attesting  witnesses.  That 
the  will  in  this  case  was  signed,  is  clear ;  and  there  is  no  doubt 
that  it  was  published  in  fact :  but  there  is  no  attestation  of  the 
latter  requirement.  In  BtUler  v.  Burt  (a),  a  married  woman 
impowered  by  settlement  to  dispose  of  personal  property,  by  any 
deed  '^  sealed  and  delivered  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses,"  executed  an  instrument  purporting  to 
be  a  disposition  of  part  of  that  property  in  favour  of  the  defendant : 
the  deed  was  attested  thus,  "  Signed  and  sealed  at  Cotton  aforesaid, 
this  18th  day  of  September,  1818.  A.  B.,  C.  D. : "  and  it  was  held 
that  this  was  not  a  due  execution  of  the  power.  Wright  y.  IfoA  e/brrf, 
Wi'ight  V.  Bai'low,  and  BuUer  v.  Burt,  were  all  cases  of  deeds: 
Moodie  v.  Beid  was  the  first  case  in  which  the  question  arose  upon  a 
will.  The  form  of  the  power  in  that  case  is  not  to  be  distinguished 
from  that  now  under  discussion.  The  Court,  therefore,  cannot 
hold  the  power  to  have  been  well  executed  here,  without  distinctly 
overruling  that  case.     Mackirdey  v.  Sison  (4)   is  identical   with 

(1)  "  That  every  will  executed  in  (2)  7  Taunt  355. 

manner  hereinbefore  required,  ahall  be  (3)  Cited  4  Ad.  &  EL  15. 

valid  without  any  other  publication  (4)  42  R.  B.  240  (8  Sim.  561). 
thereof." 
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Wright  v.  Wakeford.     In  Doe  d.  HotchHss  v.  Pierce  (i),  this  Court 
adhered  to  Wright  v.  Wakefoj-d  and  Doe  d.  Mansfield  v.  Peach. 
There,  the  attestation  noticed  the  signing,  but  omitted  the  eealing, 
which  was  *required  by  the  power  to  be  attested ;  and  the  power 
was  held  not  to  be  well  executed  ;  and  the  case  was  considered  to 
be  not  within  the  Act.     In  Stanhope  v.  Keir  (2),  where  a  power  was 
to  be  executed  by  a  will,  signed  and  published  in  the  presence  of, 
and  attested  by,  three  witnesses,  it  was  held  that  a  will  concluding 
with  this  declaration,  ''  This  is  my  last  will  and  testament,"  and 
expressed  to  be  signed  by  the  testatrix  in  the  presence  of  the  three 
attesting  witnesses,  was  not  a  good  appointment,  the  publication 
not  being  attested.     In  Allen  v.  Bradshaic  (s),   a  power  in  a  feme 
covert,  to  dispose  of  personal  property  by  will  **  to  be  signed  and 
published,  in  the  presence  of,  and  to  be  attested  by,  two  or  more 
credible  witnesses,"  was  held  not  to  be  sufficiently  exercised  by  a 
writing  purporting  to  be  her  will,  and  to  be  signed,  but  omitting  to 
state  that  it  was  published  by  her  in  the  presence  of  two  witnesses : 
and  in  Oeorge  v.  Kielly  (4)  a  power  in  a  married  woman  to  dispose 
of  personalty  by  will  **  to  be  signed  and  published  by  her  in  the 
presence  of,  and  to  be  attested  by,  two  or  more  credible  witnesses," 
was  held  not  to  be  duly  exercised  by  an  instrument  signed  and  sealed 
in  the  presence  of  two  witnesses,  the  attestation  clause  being  ''  Wit- 
nesses to  the  execution  hereof:  "  and,  in  both  these  cases,  evidence 
aliunde  that  publication  had  taken  place,  was  held  to  be  inadmissible. 
M'Queen  v.  Farquhar  (5)  and   Watren  v.  Postlethwaite  (6),  which 
may  be  relied  on  for  the  defendants,  are  altogether  distinguishable 
from  the  present  case :  there,  no  attestation  was  required ;  and  it 
was  held  that  the  mere  circumstance  of  there  being  an  attestation 
clause  specifying  certain  things,  did  not  exclude  evidence  that 
other  ^things  were  done  besides  those  which  were  attested. 

(V.  Williams,  J. :  The  attestation  in  those  cases  gave  an  imper- 
fect history  of  the  transaction.) 

Ward  V.  Swift  (7),  Sinieon  v.  Simeon  (8),  and  Lempriere  v.  Valpg  (9), 
all  proceeded  upon  the  principle  that  delivery  of  a  will  is  tantamount 
to  publication,  and  therefore  that  an  attestation  of  the  former  was 
also  an  attestation  of  the  latter.    That  shows  how  tenaciously  the 


(1)  16  B.  B.  634  (6  Taunt.  402). 

(2)  2  Sim.  &  St.  37. 

(3)  1  Curteis,  110. 

(4)  2  Oarteis,  1. 

(6)  8  B.  B.  212  (11  Yee.  467). 

B.B. — ^VOL.  LXZIX. 


(6)  70  B.  B.  157  (2  Coll.  C.  0.  108). 

(7)  1  Or.  &M.  171. 

(8)  4  Sim.  555;  see  1  P.  &  D.  679. 

(9)  5  Sim.  108. 
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TiNOKNT  Courts  adhered  to  Moodie  v.  Reid  and  Stanhope  v.  Keir.  These 
The  Rirhop  ^^0  last-mentioned  cases  were  cited  and  commented  upon  in  Burdett 
AND^N  ^'  ^^^  ^'  ^P^^^  (0»  and  not  a  syllable  of  objection,  not  a  shade 
of  doubt  or  suspicion,  was  thrown  upon  their  authority ;  for,  the 
observations  there  made  upon  Stanhope  v.  Keir,  by  Erskinb,  J.,  are 
not  to  be  understood  as  impugning  its  authority,  but  merely  as  an 
expression  of  that  learned  Judge's  regret  that  so  technical  a  mle 
had  ever  been  established.  The  only  remaining  eases  are, 
Mackinley  v.  Sison  (2)  and  Bartholomew  v.  Harris  (3).  MackinUy 
V.  Sison,  it  is  very  difficult  to  deal  with.  The  power  there  was  to 
be  exercised  by  deed,  or  by  will  signed  and  published  in  the 
presence  of,  and  attested  by,  two  witnesses :  two  points  were  there 
discussed:  first,  whether  there  was  a  sufficient  reference  to  the 
property  over  which  the  power  was  to  operate ;  secondly,  whether 
4  the  power  was  well  executed  in  point  of  form.  The  first  was  the 
main  point :  the  second  was  disposed  of  very  shortly,  without  much 
consideration,  and  without  reference  to  any  of  the  authorities.  It 
is  impossible,  therefore,  to  impute  to  the  Yice-Chancbllob  an 
intention  to  overrule  the  cases  now  relied  on.  If  he  did  so  intend, 
[  'SIS  ]  he  clearly  *came  to  an  erroneous  conclusion.  In  Bartholomew  v. 
Harns,  a  will,  in  order  to  be  a  good  exercise  of  a  power,  was 
required  to  be  signed  and  published  by  the  donee,  in  the  presence 
of,  and  attested  by,  two  or  more  credible  witnesses :  the  donee 
made  a  will,  which  was  signed  by  him,  and  was  attested  thus: 
"  We,  the  undersigned,  attest  to  have  seen  the  above  testator  sign 
the  above  will:"  and  it  was  held  that  this  was,  in  effect,  an 
attestation  to  the  publication,  as  well  as  the  signature  of  the  will, 
and,  consequently,  that  the  power  was  well  exercised.  There,  how- 
ever,  the  whole  was  one  contemporaneous  act ;  and  it  must  have 
been  presumed  that  the  testator  had  communicated  to  the  witnesses 
the  fact  that  the  document  the  execution  of  which  they  were 
attesting,  was  his  will.  It  is  not  contended  on  the  other  side  that 
signing  is  publication ;  but  it  will  be  said  that  signing  and  sealing 
together  amount  to  a  publication.  If,  as  was  held  in  BiMer  v.  Burt^ 
an  attestation  of  the  signing  and  sealing  does  not  attest  the  delivery 
of  a  deed,  how  can  it  amount  to  a  publication  of  a  will  ?  Mackinley 
V.  Sison  is  not  to  be  considered  as  having  been  acquiesced  in  by  the 
House  of  Lords  in  Burdett  v.  Doe  d.  SpiUbury.  In  the  latter  case, 
they,  in  effect,  confirmed  Moodie  v.  Reid  and  Stanhope  v.  Keir. 

(1)  59  E.  E.  106  (6  Man.  &  G.  386 ;  (2)  42  R,  E.  240  (8  Sim.  Wl), 

7  Scott,  N,  E.  66  ;  10  CI.  &  Fin.  340).  (3)  16  Sim.  78. 
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Humphrey f  for  the  defendants  :  Vinoiht 

By  the  terms  of  this  power,  it  is  the  will  only  that  is  required  Thb  Bishop 
to  be  attested.  The  case  of  Burdett  v.  Doe  d.  Spilsbury  is  almost  ^^jy  mam. 
identical  with  the  present;  the  only  difference  being,  that,  here, 
the  will  was  not  required  to  be  sealed.  Maule,  J.,  there  says: 
"  The  will,  on  the  face  of  it,  professes  to  be  signed,  sealed,  and 
published.  Considering  this  case  independently  of  authority,  I 
could  feel  no  doubt  that  the  will  was  a  good  execution  of  the  power, 
inasmuch  as  it  is  signed,  sealed,  and  published  in  the  presence  of, 
and  attested  by,  three  witnesses,  which  are  all  the  ^conditions  C  *^^^  ] 
imposed  by  the  instrument  conferring  the  power;  for,  I  cannot 
doubt  that  the  substantive  to  which  the  participle  "  attested  "  is  to 
be  referred,  is,  the  wilf,  which  is  mentioned,  not  signature,  execu- 
tion, &c.,  which  are  not  mentioned."  In  Wtight  v,  Wakefard,  the 
consent  was  to  be  testified  by  writing  under  hand  and  seal,  and  the 
deed  was  only  sealed  and  delivered.  In  Doe  d.  Mansfield  v.  Peach, 
the  power  was  to  be  exercised  by  writing  under  hand  and  seal,  to 
be  duly  executed  in  the  presence  of,  and  attested  by,  two  witnesses  ; 
and  the  attestation  stated  only  that  the  deed  was  sealed  and 
delivered  in  the  presence  of  the  witnesses.  In  Wright  v.  Barlow, 
the  language  of  the  power,  and  the  attestation,  were  the  same  as  in 
Doe  d.  Mansfield  v.  Peach.  In  Doe  d.  Hotchkiss  v.  Pierce,  the 
power  was  to  be  exercised  by  deed  or  writing  under  the  donee's 
hand  and  seal,  and  attested  by  two  or  more  credible  witnesses ;  and 
it  was  held  to  be  ill  pursued  by  a  will  apparently  under  the  donee's 
hand  and  seal,  which  seal  an  attesting  witness  believed  was  affixed 
before  execution  and  attestation,  the  attestation  not  noticing  the 
sealing  as  well  as  the  signing.  There  was  the  omission  of  a  specific 
ceremony  in  that  case.  In  Moodie  v.  Reid,  the  attestation  was 
general,  nothing  being  mentioned  except  signing.  In  Stanhope  v. 
Keir,  there  was  no  evidence  of  the  execution :  and  that  case  is 
clearly  not  consistent  with  Burdett  v.  Doe  d.  Spilsbury.  In 
Hougham  v.  Sandys  (i),  the  power  was  to  be  exercised  by  the  donee, 
by  any  writing  under  lier  hand  and  seal,  attested  by  one,  two,  or 
more  credible  witnesses,  and  the  deed  was  signed  and  sealed,  but 
the  attestation  contained  the  words  sealed  and  delivered  only  ;  and 
the  Yige-Chancellob  (Sir  L.  Shadwell)  held  the  power  not  to  be 
well  executed.  That,  therefore,  was  precisely  *like  the  case  of  Wright  [  •»20  li 
V.  Wakeford.  In  BuUer  v.  Burt,  the  words  of  the  power  were, 
"  by  any  deed  signed  and  delivered  in  the  presence  of  and  attested 

(1)  2  Sim.  95. 
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7IK0KHT  by  two  or  more  credible  witnesses ; "  and  a  deed  thns  attested — 
Thr  Bi'gHop  **  Signed  and  sealed  at  &c.  A.  B.,  C.  D.," — was  held  not  to  l>e  a  due 
AND  Man  execution  of  the  power.  In  Waterman  v.  Sffdth  (i),  a  power  given 
to  a  husband  and  wife,  was  to  he  exercised  by  them,  by  any  deed 
or  writing  under  their  hands  and  seals,  to  be  by  them  executed  in 
the  presence  of  and  attested  by  two  witnesses ;  and  it  w^  held 
that  a  deed  which  was  signed  as  well  as  sealed  and  delivered  by 
the  husband  and  wife  in  the  presence  of  two  witnesses,  was  not  a 
good  execution  of  the  power,  because  the  attestation  clause  did  not 
extend  to  the  signature  as  well  as  to  the  sealing  and  delivery. 
Sir  L.  Shadwell,  Y.-C,  observing  that  the  case  was  not  distin- 
guishable from  Wright  v.  Barlow.  In  Sitneon  v.  Simeon,  a  power 
over  personal  property,  was  required  to  be  executed  by  a  will  signed 
and  published  in  the  presence  of,  and  attested  by,  two  witnesses : 
the  donee  professed  to  execute  the  power,  by  a  will  which  was 
signed  by  her,  and  she  acknowledged  her  signature  to  the  two 
witnesses,  but  did  not  sign  the  will  in  their  presence,  and  the 
witnesses,  at  dififerent  times,  signed  an  attestation  that  the  testatrix 
had  signed  and  delivered  the  will  in  their  presence:  and  it  was 
held,  that,  though  delivery  was  equivalent  to  publication,  the 
power  was  not  well  executed.  In  Ward  v.  Swift,  premises  were 
conveyed  to  A.  and  his  wife,  after  other  uses,  to  such  uses  as  M.  S., 
by  her  last  will  and  testament  in  writing,  or  any  instrument  in 
writing  in  the  nature  of,  or  purporting  to  be,  her  will,  or  by  any 
codicil  to  be  by  her  duly  executed  and  published  under  her  hand 
and  seal,  in  the  presence  of,  and  attested  by,  three  or  more  credible 
[  •921  ]  ♦witnesses,  notwithstanding  her  coverture,  &c.,  should  direct,  limit, 
or  appoint,  &c. :  M.  S.  signed,  sealed,  and  delivered,  as  and  for  her 
last  will  and  testament,  an  instrument  which  concluded  and  was 
attested  as  follows  :  ''  In  witness  whereof,  I  have  set  my  hand  and 
seal  hereto,  this  6th  day  of  August,  1801,  in  the  presence  of  the 
underwritten :  Signed,  sealed,  and  delivered  this  5th  day  of 
August,  1801,  as  the  last  will  and  testament  of  the  said  testatrix, 
M.  S.,  who,  in  her  presence,  and  the  presence  of  each  other,  have 
put  our  names  as  witnesses  thereof.  H.  F.,  J.  G.,  R.  F. :  "  and  it 
was  held  that  the  power  was  well  executed.  Lempriere  v.  Valpy 
turned  upon  a  dififerent  point:  but  the  Vice-Chancbllob  (Sir  L. 
Sbadwell),  adverting  to  Moodie  v.  Reid  and  the  cases  there  cited, 
says :  "  But,  even  admitting  those  cases  to  be  law,  it  appeared,  by 
the  evidence  in  this  cause,  as  well  as  by  the  written  attestation, 

(1)  9  Sim.  629. 
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that  the  will  was  produced  and  delivered  by  Mrs.  Lempriere.  In  Vincent 
Moodie  v.  Reid,  Lord  Chief  Justice  Gibbs  says :  '  If  the  act  of  the  thb  Bishop 
testatrix,  in  calling  on  the  witnesses  to  attest  her  will,  be  a  pubhca-  andean 
tion  of  it,  then  their  attesting  that  she  signed  it,  attests  her 
publication  also;  because  they  attest  that  by  which  she  publishes 
it.*  His  Lordship  also  says,  '  I  do  not  know  what  the  publication 
of  a  will  is.  I  can  only  suppose  it  to  be  that  by  which  a  person 
designates  that  he  means  to  give  effect  to  a  paper  as  his  will.' 
And,  consistently  with  what  the  Lord  Chief  Justice  is  reported  to 
have  said,  my  opinion  is,  that  the  will  in  this  case,  by  having  been 
first  signed  and  then  delivered  to  the  witnesses  by  Mrs.  Lempriere, 
in  order  that  they  might  attest  it,  has  been  duly  signed  and 
published  by  her,  within  the  terms  of  the  power."  What  sub- 
stantial difference  is  there  between  signing  and  sealing,  and 
delivery  ?  Delivery  is  not  essential  in  the  case  of  a  will.  Here, 
the  testatrix  seals  the  will,  as  an  additional  ^ceremony,  to  show  [  *^^^  ] 
that  her  mind  is  complete ;  and  the  witnesses  attest  that  this  was 
done  in  their  presence.  If  delivery,  which  is  no  part  of  a  will,  is 
an  attestation  of  the  publication,  why  should  not  sealing  be  so  ? 
especially  where  sealing  is  not  required  by  the  terms  of  the  power  ? 
Mackinley  v.  Sison,  which  was  a  decision  by  the  same  learned 
Judge  who  decided  Hougham  v.  Sandys,  Simeon  v.  Simeon,  Lem- 
priei'e  v.  Valpy,  and  Waterman  v.  Smith,  is  a  distinct  authority  to 
show  that  this  power  was  well  executed.  There,  the  power  was  to 
be  executed  by  deed,  or  by  will  signed  and  published  in  the  presence 
of,  and  attested  by,  two  witnesses ;  and  its  execution  was  by  will 
which  was  expressed  to  be  signed  and  sealed  only,  and  attested  by 
three  witnesses.  His  Honour  says:  ''The  father's  will  requires 
that  the  power  shall  be  exercised  by  his  daughter,  either  by  a  deed 
or  instrument  in  writing  to  be  by  her  sealed  and  delivered  in  the 
presence  of,  and  to  be  attested  by,  two  or  more  witnesses,  or  by 
her  last  will  and  testament  in  writing,  or  any  writing  purporting 
to  be,  or  being  in  the  nature  of,  her  last  will  and  testament,  to  be 
by  her  signed  and  published  in  the  presence  of,  and  to  be  attested 
by,  the  like  number  of  witnesses.  Now,  I  find  no  legal  definition 
or  explanation  of  the  meaning  of  the  term  '  publication,'  and 
therefore,  if  it  appears  that  a  testatrix  has  produced  her  will  to 
witnesses,  and  has  signed  and  sealed  it  in  their  presence,  and  they 
have  attested  that  she  has  done  so,  I  must  take  it  that  she  has  pub- 
lished the  document  in  their  presence."  The  language  of  the 
power  in  that  case  is  almost  identical  with  that  of  this  power.    In 
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ViHCKNT  M'Queen  v.  Farquhar  (i),  where  the  power  was  to  be  executed  by 
Thk  Bibhop  deed,  to  be  signed  and  sealed  in  the  presence  of  witnesses,  and  Uie 
and^itan  '^^^^s^^iion  was  only  of  sealing  and  ♦delivery,  though  the  deed 
[  *923  ]  purported  to  be  signed,  sealed,  and  executed,  it  was  presumed  that 
the  signature  was  in  the  presence  of  the  witnesses.  Here,  it  was 
proved  that  the  will  was  signed  and  sealed  and  delivered  by  the 
testatrix  as  and  for  her  last  will;  and  the  13th  section  of  the 
7  Will.  IV.  &  1  Vict.  c.  26,  is  a  legislative  declaration  that  this 
amounts  to  a  publication.  In  Curteis  v.  Kenrick(2),  it  was  held 
that  delivery  is  equivalent  to  publication  of  a  will.  There,  a 
married  woman  had  power,  under  her  marriage  settlement,  to 
appoint  certain  lands  to  uses,  by  her  last  will  and  testament, 
''signed  and  published  in  the  presence  of,  and  attested  by,  three 
or  more  credible  witnesses :  "  she  made  a  will,  containing  a  devise 
of  all  her  property  real  and  personal,  but  not  referring  to  the 
power :  the  attestation  clause  stated  the  will  to  be  signed,  sealed, 
and  delivered  by  the  testatrix  in  the  presence  of  three  witnesses 
whose  names  were  subscribed :  and  it  was  held  that  the  power  was 
well  executed.  It  being  suggested  by  counsel  in  that  case  that 
''it  is  impossible  to  define  what  the  mere  delivery  of  a  will  is/* 
Parke,  B.,  answers,  "  Something  whereby  the  party  acknowledges 
that  the  instrument  is  a  complete  act  containing  his  final  mind — 
that  it  is  no  longer  ambulatory."  Sealing  is  surely  a  more  solemn 
act  of  the  same  character.  In  stating  the  grounds  of  the  decision 
in  that  case,  Lord  Abingbr  says  (3) :  "  The  law  has  given  no 
definition  of  the  meaning  of  the  word  'published,'  when  applied  to  a 
will.  It  certainly  cannot  mean  that  the  whole  contents  of  the  will 
should  be  made  known  to  the  witnesses.  If  it  mean  any  thing  less 
than  that,  there  is  no  reason  why  delivery  should  not  be  publication. 
[  •924  ]  Delivery  is  a  publication  to  those  who  are  *present,  of  the  com- 
pletion of  the  instrument,  the  signing  and  delivery  of  which  they 
are  called  upon  to  attest.  If  this  case,  therefore,  were  original, 
we  should  be  disposed  to  think  that  delivery  was  equivalent  to 
publication.  But  there  is  sufficient  authority  to  be  found  for  this 
opinion :  first,  that  of  Lord  Chief  Justice  Gibbs,  in  Moodie  v.  Rtid ; 
next,  that  of  the  Vicb-Chancbllor,  in  the  case  of  Sivieon  v.  Simeon ^ 
and  also  in  the  case  of  Levipriere  v.  Valpy ;  and  last,  though  not 
least,  that  of  Lord  Lyndhurst,  and  the  other  members  of  this 
Court,   in    Ward  v.   Swiff    Barthohmeiv  v.   Harris  is  also  an 

(1)  8  E.  V,  212  (11  Ves.  467),  (3)  3  M.  &  W.  472, 

(2)  3  M.  &  W.  461 ;  9  Sim.  443. 
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authority  to  show  that  here  the  power  was  well  executed.     The      Vincent 

view  now  suggested  is  strengthened  by  the  cases  as  to  publication   thb  Bishop 

of  awards.     In  Brooke  v.  Mitchell  (i),  where  an  order  of  reference     ^'  Sodob 

AND  Man. 

required  that  the  arbitrator  should  make  and  publish  his  award  in 
writing,  ready  to  be  delivered  to  the  parties,  or  such  of  them  as 
should  require  the  same,  on  or  before  a  certain  day,  it  was  held, 
that  the  award  was  **  published,"  and  "  ready  to  be  delivered," 
within  the  meaning  of  the  order,  when  it  was  executed  by  the 
arbitrator  in  the  presence  of,  and  attested  by,  a  witness.  Miller  v. 
Brown  (2),  shows  the  expansive  signification  of  publication.  There, 
a  widow  having,  after  the  death  of  her  husband,  delivered  a  will, 
made  during  coverture,  to  her  executor,  for  safe  custody,  it  was 
held  that  such  delivery,  coupled  with  other  recognitions,  amounted 
to  a  republication,  rendering  it  a  new  will,  of  which  the  executors 
were  entitled  to  a  general  probate.  Publication  is  the  result  of 
those  acts  which  the  law,  or  the  power,  requires  for  the  due  execu- 
tion of  the  will.  In  White  v.  The  Trustees  of  the  British  Museum  (3), 
it  was  held  that  a  will  of  lands  subscribed  by  three  witnesses, 
*in  the  presence,  and  at  the  request,  of  the  testator,  was  sufficiently  [  *^^^  ^ 
attested,  within  the  Statute  of  Frauds,  although  none  of  the 
witnesses  saw  the  testator's  signature,  and  only  one  of  them  knew 
what  the  paper  was.  Tindal,  Gh.  J.,  delivering  the  judgment  of 
the  Court,  saying,  *•  When  we  find  the  testator  knew  this  instru- 
ment to  be  his  will ;  that  he  produced  it  to  the  three  persons,  and  asked 
them  to  sign  the  same;  that  he  intended  them  to  sign  it  as  witnesses  ; 
that  they  subscribed  their  names  in  his  presence,  and  returned  the 
same  identical  instrument  to  him ;  we  think  the  testator  did 
acknowledge,  in  fact,  though  not  in  words,  to  the  three  witnesses, 
that  the  will  was  his."  In  Warren  v.  PostletJnvaite  (4),  a  married 
woman,  having  power  under  her  marriage-settlement,  to  dispose  of 
personal  estate  by  a  will  to  be  signed  and  published  by  her  in  the 
presence  of  two  or  more  credible  witnesses,  made  her  will,  in  pur- 
suance of  the  power,  and  signed  her  name  at  the  foot  of  it :  then 
followed  the  signature  of  three  witnesses ;  and,  below  those  signa- 
tures was  a  memorandum  in  the  handwriting  of  the  testatrix,  to 
the  efifect  that  the  will  had  been  signed  and  sealed  by  her  in  the 
presence  of  the  above  three  witnesses.  Upon  the  examination  of 
the  witnesses,  after  the  death  of  the  testatrix,  two  of  them  deposed 
to  the  testatrix  having  signed  the  will  in  the  presence  of  all  the 

(1)  55  B.  R.  699  (6  M.  &  W.  473).  (3)  6  Bing.  310;  3  Moo.  &  P.  6«9. 

(2)  2  Hagg.  Eccl.  E.  209.  (4)  70  E.  E.  157  (2  CoU.  C.  C.  108). 
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[  ♦927  ] 


witnesses,  but  the  third  stated  her  belief  that  the  will  had  been  signed 
before  the  witnesses  entered  the  room.    It  was  held,  that,  coupling 
the  memorandum  with  the  testimony  of  the  witnesses,  there  was  suffi- 
cient evidence  of  signing  in  the  presence  of  the  witnesses,  or  two  of 
them,  to  satisfy  the  requisition  of  the  power  in  that  respect ;  and 
that  the  testatrix  calling  the  witnesses  to  attest  her  will,  sealing  it, 
and  declaring  it  to  be  her  act  (which  *circumstance8  were  given  in 
evidence),  thereby  published  her  will  within  the  meaning  of  the  power. 
The  rule  **  expi-estio  unius  est  exclmio  alteniu  "  cannot  apply  to  the 
attestation.     As  to  the  ceremonies  attending  the  execution  of  deeds, 
there  is  no  substantial  difference  between  sealing  and   delivery. 
Shep.  Touchsi.  54,  57.    This  case  falls  precisely  within  the  principle 
uj[X)n  which  Burdett  v.  Doe  d.  Spilsbury  was  decided  by  the  House 
of  Lords.    Even  the  Judges  who  in  that  case  thought   that   the 
judgment  of  the  Exchequer  Chamber  ought  to  be  affirmed,  regretted 
the  existence  of  Wright  v.  IVakeford  and  the  class  of  cases  which 
followed  it.     Mr.  Baron  Parkb  prefaces  his    opinion  with   these 
remarks : ''  If  the  question  proposed  by  your  Lordships  had  now  arisen 
for  the  first  time,  I  feel  little  doubt  that  I  should  have  answered  it  by 
stating  to  your  Lordships  that  the  power  was  well  executed ;  and  that 
on  the  ground,  that,  where  the  donor  of  a  power  requires  an  instru- 
ment to  be  executed  with  certain  formalities  in  the  presence  of,  and  to 
be  attested  by,  credible  witnesses,  he  does  not  require  the. witnesses  to 
sign  a  memorandum  of  attestation  expressing  that  all  the  formalities 
were  complied  with,  but  simply  to  put  their  names  to  the  instrument 
as  witnesses :  and,  if  there  had  been  a  special  verdict,  and  writ  of  error, 
in  the  case  of  Wright  v.  Wakeford,  and  I  had  been  called  upon  by  your 
Lordships  to  give  an  opinion  on  the  propriety  of  that  decision,  before 
it  had  been  confirmed  by  others,  I  should  probably  have  given  my 
humble  advice  to  your  Lordships,  that  it  ought  to  be  reversed.     The 
decision,  however,  in  the  case  of  WHght  v.  Wakeford  not  having  been 
reversed,  but,  on  the  contrary,  followed  in  others,  none  of  which 
have  been  questioned  before  the  highest  tribunal,  and  having  been 
recognised  by  an  Act  of  Parliament,  the  statute  64  Geo.  III.  c.  168, 
I  think  myself  bound  by  the  authority  of  that  and  the  ^subsequent 
cases ;  and,  feeling  so  bound,  I  regret  that  I  have  to  answer  the 
question  proposed  by  your  Lordship,  in  the  negative.'*     If  even 
an   attestation   of  publication   be  necessary,  as  is  urged  on  the 
other  side,  here  that  ceremony  is  sufficiently  attested. 


Malins  was  heard  in  reply. 
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The  following  Certificate  was  afterwards  sent :  Vincent 

"  This  case  has  been  argued  before  us ;  and  we  are  of  opinion   Thb  Bi'shop 

that  Susanna  Ireland's  will  (or  appointment  in  the  nature  of  a  will)     ^^j^  ^^^f. 

was  a  due  execution  of  the  power  of  appointment  limited  or  given 

to  her  by»  and  contained  in,  the  indenture  of  release  and  settlement 

of  the  28th  day  of  January,  1794. 

*••  Tho.  Wildb. 

"W.  H.  Maulb. 

**  C.  Cbbsswbll. 

"  E.  V.  Williams. 
"  May  5,  1849."  

On  the  19lh  of  the  same  month,  Sir  Jambs  Wigram,  V.-C.  after 
hearing  an  argument  upon  the  above  certificate,  said :  ''  In  this 
case,  a  power  was  given  which  might  be  executed  by  deed,  which  I 
need  not  refer  to,  and  which  also  might  be  executed  by  will, 
which  was  required  to  be  signed  and  published  by  the  donee,  in  the 
presence  of,  and  attested  by,  two  or  more  credible  witnesses.  The 
donee  has  executed,  or^attempted  to  execute,  this  power,  by  will, 
which  is  signed  and  sealed  in  the  presence  of,  and  attested  by,  the 
requisite  number  of  witnesses,  publication  not  being  expressed 
either  in  the  attesting  clause  or  in  the  body  of  the  instrument. 
The  cause  came  on  before  this  Court,  and  a  case  was  sent  for  the 
opinion  of  the  Court  of  Common  Pleas ;  a  certificate  *has  been  [  *»28  ] 
returned,  in  which  all  the  learned  Judges  concur  in  favour  of  the 
valid  execution  of  the  power;  but,  unfortunately  no  reason  is  assigned 
for  the  opinion  they  have  given.  If  the  case  of  Wright  v.  Wakeford, 
which  I  mention  as  the  representative  of  a  class  of  cases,  had  never 
been  decided,  I  should  not,  I  think,  have  had  much  difiiculty  in 
deciding  this  case  in  favour  of  the  valid  execution  of  the  power. 
Again,  taking  Wiight  v.  Wakeford ,  and  the  class  of  cases  which  it 
represents,  as  a  sound  decision,  I  should  not,  I  think,  have  had 
much  diflSculty  in  applying  Wright  v.  Wakeford  to  the  present  case, 
if  it  were  not  for  the  subsequent  decision  of  the  House  of  Lords  in 
Burdett  v.  Doe  d.  SpiUbui-y,  and  for  the  decision  of  the  Vicb- 
Chancbllor  in  the  cases  of  Mackinley  v.  Sison  and  Bartholomew  v. 
Hatria.  These  cases  appear  to  me  to  have  introduced  a  difficulty 
as  to  the  proper  decision  to  be  come  to  in  the  present  case,  which 
would  not  have  existed  independently  of  those  cases.  If  the 
principle  on  which  Wright  v.  Wakeford  was  decided  be  this,  that 
the  instrument  creating  the  power  requires  that  the  attesting  wit- 
nesses should  actually  narrate  upon  the  instrument  executing  the 
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ViNOBNT  power,  what  acts  of  the  donee  they  attest,  and  that  the  Court,  in 
Thb  Bishop  requiring  such  a  narrative,  were  merely  executing  the  express 
ofSodob  direction  of  the  donor,  there  might  not  be  much  difficulty  in 
applying  the  principle  to  the  present  case :  but,  if  that  be  the 
principle,  it  is  difficult  to  see  how  the  Court  can  dispense  with  the 
narrative  in  the  case  of  a  general  attestation,  any  more  than  in  the 
case  of  a  particular  attestation.  If,  however,  the  language  of 
several  of  the  Judges  who  assisted  in  the  House  of  Lords  in  Burdett 
V.  Doe  d.  SpiUbwy,  and  the  language  of  the  noble  and  learned 
Lords  who  gave  their  opinions  in  that  case,  is  to  be  taken  as  an 
exposition  of  the  law,  it  will  be  difficult  to  escape  from  the  con- 
clusion, that,  in  the  case  of  a  general  clause  of  attestation,  they 
[  *929  ]  thought  the  narrative  might  be  dispensed  *with,  to  the  extent,  at 
least,  of  holding  that  a  jury  might  presume  that  the  witnesses  saw 
those  acts  done  which  the  donee  of  the  power,  in  the  instrument 
executing  the  power,  expressed  an  intention  to  do,  although  there 
be  no  evidence  that  the  witnesses  were  cognisant  of  the  contents  of 
the  instrument  containing  the  power.  Indeed,  it  would  be  difficult 
to  escape  from  the  conclusion,  that  they  were  of  opinion  that  the 
witnesses  might  be  examined  to  prove  what  acts  of  the  donee  they 
did,  in  fact,  attest,  that  is,  in  the  case  of  a  general  attestation. 
Another  difficulty  has  always  occurred  to  me  upon  the  case  of 
Burdett  v.  Doe  d.  SpUsbwy ;  but  which  difficulty,  looking  at  the 
high  authority  of  those  who  advised  on,  and  decided,  that  case,  I 
cannot  consider  as  well  founded.  It  is  said  in  that  case,  that  the 
attesting  clause  may  be  read  in  connection  with  what  was  called  a 
testivionium  clause.  That  argument  supposes  the  witnesses  to 
have  read,  or  been  informed  of  the  contents  of,  the  teMtimonium 
clause,  which,  however,  is  part  of  the  will,  and  not  of  the 
attesting  clause,  and  of  which  the  attesting  witnesses  are  never 
presumed  to  know  the  contents:  and  to  this  must  be  added  the 
observation  that  the  testimonium  clause  in  that  case  of  Burdett  v. 
Doe  d.  SpiUbin-y,  mentioned  only  '  signing  and  sealing,'  and  not 
publishing.  The  word  '  publish  '  was,  indeed,  used  by  the  testatrix 
in  that  case,  Mrs.  Skinner, ^at  the  beginning  of  her  will;  and  the 
witnesses,  therefore,  must,  in  that  case,  have  been  presumed  to 
have  read  or  known  the  contents  of  the  whole  will :  but,  at  the  time 
the  testatrix  made  use  of  the  word  '  publish  '  she  clearly  did  not  do 
the  act  which  the  donor  of  the  power  required,  for,  the  substance  of 
the  will  follows  the  clause  in  which  the  word  '  publish  *  occurs.  Mr. 
Justice  Maule,  in  addressing  the  House,  suggested,  that,  according 
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to  the  trae  construction  of  the  will  in  Burdett  v.  Doe  d.  Spilsbury,  all      Vinobnt 

that  the  donor  required,  was,  that  the  will  ^should  be  attested,  and   thb  Bishop 

not  the  formalities, — which,  he  said,  would  distinguish  the  case  of     ^^d  Man 

Burdett  v.  Doe  d.  Spilsbury  from   Wnght  v.  Wakeford.     And  the       [  ♦gso  ] 

noble  and   learned  Lords   who  gave  their  opinion  in  the  case, 

appear  to  me  not  to  have  disapproved  of,  but  to  have  been  disposed 

to  adopt,  the  distinction  suggested  by  Mr.  Justice  Maule  ;  but  they 

distinctly  disclaimed  putting  their  decision  on  that  ground.     The 

cases  of  Mackinley  v.  Sison  and  Bartholomew  v.  Harris  appear  to 

me  to  be  important  authorities  in  support  of  the  certificate  in 

the  present  case:  but  it  will  be  difficult  to  reconcile  those  cases 

with  the  case  of  Moodie  v.  Reid,  and  other  cases,  in  which  it  has 

been  held  that  the  publication  is  to  be  a  distinct  act,  and  not,  as  the 

Vicb-Chancbllor  appears  to  have  thought  in  Mackinley  v.  Sison,  a 

thing  to  be  inferred  from  the  mere  fact  that  the  deed  required  the 

witnesses  to  attest  something.     I  have  not,  in  the  present  case,  the 

advantage  of  knowing  on  what  grounds  the  learned  Judges  who  have 

sent  me  their  certificate,  have  decided  the  present  case.    I  find  myself 

in  this  difficulty,—  all  the  opinions  given  in  Burdett  v.  Doe  d.  Spils- 

bury,  appear  to  me  to  profess  to  save  whole  Wright  v.  Wakefoi'd.    I 

do  not  even  except  Mr.  Justice  Maulb,  who  evidently  felt  disposed 

to  think  that  case  ought  to  be  excepted.     In  Burdett  v.  Doe  d.  Spils- 

bury  the  word  '  publish  '  was  found  in  the  instrument  executing  the 

power ;  and  stress  was  laid  upon  that  circumstance.     In  this  case, 

the  word  *  publish '  is  not  found  in  the  instrument  executing  the 

power ;  and  I  am  left  in  doubt  whether  the  certificate  has  been 

founded  on  the  distinction  suggested  by  Mr.  Justice  Maulb,  to  which 

I  have  already  adverted ;  or  whether  it  has  been  given  upon  the 

authority  of  Mackinley  v.  Sison  and  Bartholomew  v.  Harris ;   or 

whether  it  has  been  given  upon  the  ground,  strongly  insisted  on  in 

the  argument  before  me,  that  the  seal  of  the  donee  (a  formality  not 

required  *by  the  donor)  was  to  be  deemed  a  publication ;  or  whether       [  *9Si  ] 

they  have  proceeded  upon  any  ground  which  has  not  been  suggested 

in  argument.    Considering  that  this  is  a  case  to  be  determined  by  a 

court  of  law,  it  is  of  very  great  importance  that  I  should  know  upon 

what  ground  the  court  of  law  has  proceeded.     I  cannot,  with  any 

satisfaction  to  myself,  confirm  the  certificate,  without  knowing  the 

reasons  upon  which  it  is  founded :  and  I  do,  though  with  great 

reluctance,  decide  that  this  case  should  be  sent  again  to  a  court  of 

law.     I  wish  the  parties,  however,  distinctly  to  understand  that  I 

do  not  myself  do  this  upon  the  ground  that  I  think  the  certificate 
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ViNCKNT      may  not  be  sapported.      The  law  is  really  in  such  a  state  of  iinoer- 

Thk  BI8H0P   tainty,  that,  for  me  to  confirm  it  in  the  present  instance,  would  not 

OF  SoDOB      Ijq  adopting  the  opinion  of  the  court  of  law,  but  would  be  giving  an 

AMD  J&AN. 

opinion  of  my  own.     The  case  must  go  to  some  other  Court." 

]g.Q  The  case  was  accordingly  sent  for  the  opinion  of  the  Barons  of 

the  Exchequer,  and  was  argued  on  the  8rd  of  May,  1850,  by  Malins^ 

for  the  plaintiff,  and  Humphrey,  for  the  defendants;  and  on  the 
8th  of  July,  that  Court  certified,  as  the  Court  of  Common  Pleas  had 
done,  that  the  power  was  well  executed. 

In  stating  the  reasons  which  induced  the  Court  to  come  to  this 
conclusion,  Aldebson,  B.,  said :  *'  The  attestation  clause  is  as 
follows,  '  Signed  and  sealed  in  the  presence  of  Humphrey  Pritchett 
(described)  and  Mary  Eames,'  described  also.  The  question  is, 
whether  this  is  sufficient.  It  depends  upon  the  state  in  which  the 
law  was  left  by  the  case  of  Burdett  v.  Doe  d.  SpiUbtiry,  in  the 
House  of  Lords.  We  are  unable  to  see  how,  after  that  decision, 
the  law,  previously  considered  to  be  established  by  the  well-known 
case  of  Wright  v.  Wakeford,  can  be  considered  in  force.  It  seems 
to  us  that  it  was  by  the  decision  of  Bui'dett  v.  Doe  d.  SpUsbury, 
I  •932  ]  overruled.  If  that  be  so,  it  is  quite  clear  this  *power  was  well 
executed.  But  we  are  embarrassed  by  certain  dicta  of  the  noble 
Lords  by  whom  the  decision  of  Burdett  v.  Doe  d.  Spihbury  was  pro- 
nounced, in  which  they  say  they  do  not  mean  to  overrule  Wright  v. 
Wakeford,  but  to  leave  its  authority  untouched,  and  confine  their 
decision  to  the  case  where  the  attestation  is  general,  and  omits 
altogether  all  mention  of  formalities  required  by  the  power  to  be 
attested.  But,  even  if  this  case  be  so,  we  still  think  this  power  was 
well  executed.  It  is  conceded  that  the  attestation  need  not  follow 
the  words  of  the  power  literally ;  for,  when  the  power  given  is  to 
be  exercised  by  signing  and  publishing  a  will,  by  having  an  attesta- 
tion of  both  these  formalities,  it  would  clearly  be  well  executed  if 
the  attestation  expressed  that  it  was  signed  and  delivered :  and  this 
was  expressly  so  determined  by  the  Coubt  in  a  case  of  Ward  v. 
Sivift,  and  by  the  Vice- Chancellor  Shadwell  in  Simeon  v.  Simeon. 
Now,  what  is  the  principle  which  governs  those  decisions  ?  We 
think  it  is  this,  that,  if  the  attestation  expresses,  in  any  form  of 
words,  an  act  to  have  been  done  in  the  presence  of  witnesses,  by 
which  the  complete  execution  of  the  instrument,  as  required  by  the 
power,  appears  to  have  been  effected,  it  would  be  sufficient;  but 
that,  when  the  framer  of  the  power  requires  two  or  more  such  acts 
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to  be  done,  then,  if  the  attestation  expresses  only  the  doing  of  one      Vincent 
of  them,  even  though  all  persons  would  clearly  infer  the  other  act   thb  bibhop 
had  also  taken  place,  it  would  not  be  sufficient ;  for,  in  this  latter     ^^d^man 
ease,  it  is  clear,  the  framer  of  the  power  really  intends  something 
more  than  the  act  expressed  in  the  attestation,  because  he  has 
expressly  added  the  other  act.    Thus,  in  this  case,  he  requires  both 
signing  and  publishing.     The  signing,  therefore,  in  the  presence  of 
witnesses,  though  it  might  naturally  and  reasonably  be  also  called 
a  publishing,  will  not  alone  do ;  for,  he  expressly  says  the  will  is  to 
be  signed  in  the  presence  of  ^witnesses,  and  also  published.     But       [  *d33  ] 
here  it  is  both  signed  and  sealed  in  their  presence.     Now,  if  sealing 
in  the  presence  of  witnesses  be  naturally  and  reasonably  to  be  con- 
sidered as  a  publication,  and  we  think  it  may  be  so  considered,  then 
we  have  enough  in  this  attestation  to  fulfil  the  whole  power ;  for,  it 
is  signed  in  the  presence  of  two  witnesses,  and  it  is  published  also, 
if  being  sealed  in  the  presence  of  witnesses  amounts  to  a  publica- 
tion, as  both  these  acts  are  stated  here  in  the  attestation.    We 
therefore  think,  for  these  reasons,  that  this  power  was  well  executed, 
and  shall  certify  accordingly." 

The  cause  came  on  again,  before  Vice-Chancellor  Knight  Bruce,  ^^•^^• 
on  the  27th  of  March,  1851,  when  the  counsel  for  the  defendants 
asked  for  the  confirmation  of  the  certificate  of  the  Court  of 
Exchequer,  and  for  the  costs  of  the  suit.  For  the  plaintifif  it  was 
submitted,  that,  as  the  law,  as  appeared  from  the  reasons  given  by 
Aldbrson,  B.,  was  in  an  uncertain  state  with  reference  to  the  case 
of  JViight  V.  Wakeford,  and  as  this  suit  was  instituted  before  the 
decision  of  Burdett  v.  Doe  d.  Spilsbury,  no  costs  ought  to  be  given 
against  the  plaintiff.  Knioht  Bruce,  Y.-C,  said :  "  I  am  not  aware 
of  any  reason  or  authority  for  saying  that  the  author  of  this  power 
meant  that  there  should  be  a  declaration  to  the  witness  by  Mrs. 
Ireland  of  the  publication  of  her  will ;  nor  do  I  understand  what 

*  publication '  means.  '  Republication,'  is  a  term  well  known  and 
understood.     A  will  is  published   when   it  is  made.     The  word 

*  publish  *  is  useless,  or  superfluous,  or  of  no  meaning.  I  confirm 
the  certificate.  Let  the  bill  be  dismissed,  without  costs  up  to  and 
inclusive  of  the  certificate  of  the  Court  of  Common  Pleas,  and  with 
costs  after  that  time,  including  the  costs  of  the  certificate  of  the 
Court  of  Exchequer." 
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1849. 

^^•*-  IN  THE  HOUSE  OF   LORDS. 


[  950  ] 


BENSON   V.   CHA.PMAN. 

(8  C.  B.  950—967  ;  S.  C.  2  H.  L.  0.  696.) 
[This  case  will  be  reported  from  2  H.  L.  C.  in  81  B.  B.] 
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IN  THE  QUEEN'S  BENCH. 


THOMAS  V.   FENTON(l).  ^^ 

(5  Dowl.  &  L.  28—40 ;  S.  C.  2  B.  C.  E.  68 ;  16  L.  J.  Q.  B.  362 ;  11  Jur.  633.)  [  28  ] 

Payment  within  the  55  Qeo.  III.  c.  184,  b.  19  (2),  of  a  bill  of  exchange, 
BO  as  to  render  it  no  longer  negotiable,  must  be  a  payment  by  the  party 
ultimately  liable. 

Therefore,  where  a  bill  of  exchange,  indorsed  in  blank  by  the  drawer, 
was  overdue  and  unpaid,  and  an  action  had  been  commenced  by  G.  the 
holder,  against  the  acceptor,  and  the  plaintiff,  who  was  a  stranger  to  the 
bill,  paid  the  amount  of  the  bill  and  costs  to  C,  who  delivered  the  bill  to 
him :  Held,  that  the  plaintiff  might  maintain  an  action  on  the  bill  against 
the  drawer ;  and  that  the  bill  did  not  require  a  fresh  stamp,  as  being 
re- issued  after  payment 

In  an  action  by  indorsee  against  drawer  of  a  bill  of  exchange :  Held  that 
the  issue  that  the  bill  was  accepted  for  the  accommodation  of  tiie  defendant, 
was  proved  by  evidence  that  the  bill  had  been  accepted  to  take  up  a  former 
acceptance  by  the  same  party,  given  for  the  accommodation  of  the 
defendant ;  and  that  it  was  not  necessary  to  plead  those  facts  in  actenso. 

A  declaration  by  indorsee  against  drawer  of  a  bill  of  exchange,  averred 
by  way  of  excuse  for  want  of  notice  of  dishonour  that  G.  F.  accepted  the 
bill  for  the  accommodation  of  the  defendant,  and  that  at  the  time  of  making 
and  accepting  the  said  bill,  and  from  thence  imtil  and  at  the  time  when  the 
same  was  so  presented  for  payment,  G.  F.  had  not  any  effects  of  the  defen- 
dant, nor  had  he  received  any  consideration  for  the  acceptance  or  payment 
of  the  said  bill,  nor  had  the  defendant  sustained  any  damage  by  reason  of 
his  not  having  had  notice  of  the  nonpayment  thereof :  Held,  on  motion  in 
arrest  of  judgment,  that  it  was  not  necessary  that  the  declaration  should 
deny  that  the  drawer  had  any  reasonable  expectation  when  he  drew,  or 
during  the  currency  of  the  bill,  that  he  would  have  assets  at  the  time  of  its 
maturity  in  the  hands  of  the  drawee. 

The  reasonable  expectation  of  assets  entitles  to  notice  only  on  the  ground 
that  the  drawer,  under  the  circumstances  which  raise  that  expectation,  may 
be  damnified :  to  allege,  therefore,  that  he  has  sustained  no  damage, 
removes  the  ground  on  which  the  necessity  of  notice  arises. 

And  there  is  no  distinction  in  this  respect  between  a  bill  of  exchange  and 
a  banker's  cheque. 

Declaration.  That  the  defendant,  on  the  29th  day  of  May,  1846, 
made  bis  bill  of  exchange  in  writing,  and  directed  the  same  to  one 
Charles  Fenton,  the  elder,  and  thereby  required  the  said  Charles 
Fenton,  the  elder,  to  pay  to  the  order  of  the  defendant,  fifteen 
pounds,  three  months  after  the  date  thereof,  which  period  had 
elapsed  before  the  commencement  of  this  suit.  And  the  said 
Charles  Fenton,  the  elder,  then  accepted  the  said  bill ;  and  the 
defendant  then  indorsed  the  said  bill  to  the  plaintiff ;  and  the  said 
Charles  Fenton,  the  elder,  did  not  pay  the  said  bill,  although  the 

(1)  Bills  of  Exchange   Act,    1882,         (2)  Bep.  33  &  34  Vict.  c.  99. 
0*69. 
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Thom AA  same  was  presented  to  him  on  the  day  when  it  became  doe.  And 
Frktok.  the  plaintiff  avers  that  the  said  bill  was  so  accepted  as  aforesaid  for 
the  accommodation  of  the  defendant,  and  not  otherwise ;  and  thai 
L  ^29  1  at  the  time  of  *mnking  and  accepting  the  said  bill,  and  from  thence 
and  until  and  at  the  time  when  the  same  was  so  presented  for  pay- 
ment, the  said  Charles  Fenton,  the  elder,  had  not  any  effects  of  the 
defendant,  nor  had  he  received  any  consideration  for  the  acceptance 
or  payment  of  the  said  bill,  nor  hath  the  defendant  sustained  any 
damage  by  reason  of  his  not  having  had  notice  of  the  nonpay- 
ment thereof,  of  all  which  premises,  the  defendant,  on  the  2nd  of 
September,  1846,  had  notice  (i).  And  the  defendant  then,  in 
consideration  of  the  premises,  promised  the  plaintiff  to  pay  him 
the  amount  of  the  said  bill,  when  he,  the  defendant,  should  be 
thereunto  afterwards  requested ;  yet  the  defendant  hath  disregarded 
his  promise,  and  hath  not  paid  the  amount  of  the  said  bill,  or  any 
part  thereof.     To  the  plaintiff's  damage,  &c. 

Tlie  defendant  pleaded  first.  That  he  did  not  make  the  said 
supposed  bill  of  exchange  in  the  declaration  mentioned  as  therein 
mentioned.    Conclusion  to  the  country,  &c. 

Secondly.  That  he,  the  defendant,  did  not  indorse  the  said  bill 
of  exchange  in  the  said  declaration  mentioned  to  the  plaintiff,  as 
is  therein  alleged.     Conclusion  to  the  country,  &c. 

Thirdly.  That  the  said  bill  of  exchange  in  the  declaration 
mentioned  was  not  presented  to  the  said  Charles  Fenton,  the  elder, 
for  payment  thereof  on  the  day  when  the  same  became  due,  in 
manner  and  form  as  the  plaintiff  hath  above  alleged,  &c.  Con- 
clusion to  the  country,  &c. 

Fourthly.  That  the  said  bill  in  the  declaration  mentioned  was 
not  accepted  for  his,  the  defendant's  accommodation,  as  in  the 
declaration  alleged.  And  the  defendant  further  says,  that  at  the 
time  when  the  said  bill  in  the  said  declaration  mentioned  was 
drawn,  the  said  Charles  Fenton,  the  elder,  had  in  his  hands  divers 
effects  of  the  defendant  of  great  value,  to  wit,  to  the  amount  of  the 
said  bill.  Conclusion  to  the  country,  <&c. 
Fifthly.  That  the  said  indorsement  of  the  said  bill  by  the 
L  *30  ]  defendant  was  an  indorsement  in  blank,  and  was  not  a  ^special 
indorsement :  and  that  after  the  said  bill  became  due  and  payable, 
and  before  the  commencement  of  this  suit,  and  before  the  plaintiff 
became,  or  was  the  holder  of  the  said  bill,  to  wit,  on  the  first  day  of 

(1)  Qucere,  if  this  excuse  for  omittixig  to  give  notioe  be  Bafficient  upon  qMetal 
demurrer  P 
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June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  Thojiab 
forty-six,  the  same  was  in  the  hands  of  one  Henry  Clark,  who  then  fcntost. 
was  the  holder  thereof,  and  entitled  to  the  proceeds  thereof,  and 
that  whilst  the  said  Henry  Clark  was  so  the  holder  thereof  as  afore* 
said,  and  before  the  said  indorsement  thereof  to  the  plaintiff,  and 
after  the  said  bill  became  and  was  due  and  payable  according  to  the 
tenor  and  effect  thereof,  and  before  the  commencement  of  this  suit,  to 
\7it,  on  the  said  1st  day  of  June  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-six,  the  said  Charles  Fentoii,  the  elder,  so 
being  the  person  to  whom  the  said  bill  was  and  is  directed  as 
aforesaid,  and  having  before  then  accepted  the  same,  and  being 
then  the  Receptor  thereof,  paid  to  the  said  Henry  Clark,  who  then 
accepted  and  received  of  and  from  the  said  last  mentioned  Charles 
Fenton,  a  large  sum  of  money,  to  wit,  19Z.  2$.  6d.,  in  full  satis- 
faction, and  discharge  of  all  the  principal  and  interest  then  due  on 
the  said  bill,  and  of  all  damages  and  causes  of  action  then  accrued 
to  the  said  Henry  Clark,  so  being  then  the  holder  of  the  said  bill  in 
respect  of  the  previous  nonpayment  thereof.  And  the  defendant 
further  saith,  that  the  said  plaintiff  first  took  and  received  the  same, 
and  first  became  the  holder  thereof  after  the  said  payment  of  the 
same  by  the  acceptor  thereof  as  aforesaid,  and  after  the  same 
became  and  was  due  and  payable.    Verification,  &c. 

As  to  the  first,  second,  third,  and  fourth  pleas,  the  plaintiff 
joined  issue ; 

And  as  to  the  fifth,  he  replied,  that  the  said  Charles  Fenton,  the 
elder,  did  not  pay  to  the  said  Henry  Clark,  in  the  said  last  plea 
mentioned,  nor  did  the  said  Henry  Clark  accept  and  receive  of  or 
from  the  said  Charles  Fenton,  the  elder,  the  said  sum  of  money  in 
the  said  last  plea  mentioned  in  full  satisfaction,  and  discharge  of 
all  principal  and  interest  then  due  on  the  said  bill,  and  of  all 
^damages  and  causes  of  action  in  the  said  first  plea  alleged  to  have  [  *3i  ] 
then  accrued  to  the  said  Henry  Clark,  in  manner  and  form,  &c. 
Conclusion  to  the  country. 

Upon  which  replication  the  defendant  joined  issue. 

When  the  case  came  on  for  trial  before  the  Undersheriff  of 
Middlesex,  on  the  11th  of  February,  1847,  it  appeared  from  the 
undersheriff 's  notes,  that  a  witness  of  the  name  of  Charles  Fenton, 
the  elder,  the  father  of  the  defendant,  and  the  acceptor  of  the  bill, 
was  called,  who  proved  that  the  bill  for  151.,  for  which  this  action 
was  brought,  was  drawn  by  the  defendant,  and  accepted  by  ti.e 
witness.    The  bill  was  then  put  in  and  read,  subject  to  an  objection 
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TuoiiAB  by  the  defendant's  counsel,  that  it  had  been  paid  and  re-issaed, 
FsKTov.  and  therefore  required  a  new  stamp.  The  witness  went  on  to  state 
that  the  bill,  together  with  another,  was  accepted  for  the  defen- 
dant's accommodation,  and  that  he,  the  witness,  received  no  part  of 
the  proceeds,  nor  was  he  indebted  to  the  defendant  when  it  was 
drawn.  That  the  defendant  agreed  to  provide  for  it  when  due. 
That  it  was  presented  for  payment  on  the  Ist  of  September  by  the 
young  man  of  a  Mr.  Biggenden.  That  he  informed  the  defendant 
that  it  had  been  presented,  and  not  paid.  That  the  defendant 
called  day  after  day  and  said  he  would  attend  to  it,  but  that  they 
could  not  take  any  law  proceedings  till  the  24th  of  October.  That 
he  had  been  served  with  a  writ  at  the  suit  of  one  Clark,  on  one  of 
these  bills.  That  he  asked  the  attorney  for  time  in  order  that  he 
might  see  the  defendant  about  it.  That  the  plaintiff,  who  was  hia 
Bon-in>]aw,  called  in,  and  out  of  goodwill  of  his  own,  and  withoat 
telling  him  that  he  was  going  to  do  it,  paid  the  money  out  of  his 
own  pocket.  On  his  cross-examination  he  stated  that  there  were 
several  former  bills  which  had  been  burnt,  of  which  he  was  also 
acceptor,  and  all  of  which  were  for  the  defendant's  accommoda- 
tion, and  for  which  the  witness  had  received  no  value  whatever. 
That  the  two  bills,  of  which  the  present  was  one,  were  drawn  by 
the  defendant,  who  said  he  could  get  them  discounted,  and  take  up 
the  former  bills.  A  witness  of  the  name  of  Gant  was  then  called, 
[  *32  ]  ^ho  proved  *that  he  went  to  Mr.  Biggenden,  a  solicitor,  and  said 
he  had  come  to  settle  the  action  of  Clark  v.  Fenton,  on  the  part  of 
the  plaintiff.  That  he  accordingly  then  paid  the  amount  of  the 
debt  and  costs,  which  he  had  received  from  the  plaintiff,  and  had 
the  bill  delivered  up  to  him.  That  it  bore  the  indorsement  of  the 
defendant  in  blank.  This  evidence  closed  the  case  for  the  plaintiff. 
The  defendant's  counsel  then  objected  that  the  plaintiff  must  be 
nonsuited  on  three  grounds:  First.  That  the  bill  was  invalid  for 
want  of  a  fresh  stamp,  having  been  re-issued  after  it  became  due 
and  after  it  had  been  paid.  Secondly.  That  the  issue  that  the  bill 
was  accepted  for  the  accommodation  of  the  defendant  was  not 
proved,  and  for  this  he  cited  BouUon  v.  Coghlan  (i).  Thirdly.  That 
there  was  no  proof  of  indorsement  by  the  defendant  to  the  plaintiff, 
because  he  never  indorsed  animo  tramferendi  (2).  The  undersheriff 
directed  a  verdict  for  the  plaintiff  for  the  amount  claimed,  reserving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

(1)1  BiDg.  N.  C.  640  ;  5.  C.  1  Scott,  (2)  This  point  was  abandoned  on  Uie 

688.  ailment. 
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A  rule  having  been  obtained  by  Pearson  calling  upon  the  plaintiff      Thomas 
to  show  cause  why  the  verdict  should  not  be  set  aside,  and  a  new      frntcv 
trial  had ;  or  why  a  nonsuit  should  not  be  entered ;  or  why  the 
judgment  should  not  be  arrested, 

W.  R.  Cole  showed  cause  (i) : 

The  bill  in  this  case  did  not  require  a  fresh  stamp  ;  for  the  pay- 
ment contemplated  by  the  statute  is  a  payment  by  the  party  ulti- 
mately liable,  Lazarus  v.  Coicie  (2) ;  and  not  a  mere  payment  by  a 
party  who  takes  up  the  bill  in  order  to  sue  upon  it.  A  bill  may  be 
indorsed  at  any  time  before  payment.  The  plaintiff,  therefore, 
sues  as  indorsee  of  the  bill,  which  has  not  yet  been  paid,  in  the 
proper  sense  of  that  word.  At  the  trial  it  was  sought  to  show  that 
this  was  a  payment  on  behalf  of  the  acceptor,  and  in  that  case  no 
doubt  the  present  plaintiff  could  not  maintain  this  action  ;  but  the 
proof  in  that  respect  ^failed.  As  to  the  objection  that  the  issue,  [  *S3  ] 
that  the  bill  was  accepted  for  the  accommodation  of  the  defendant, 
was  not  proved,  because  it  appeared  that  the  bill  had  been  accepted 
to  take  up  a  former  acceptance  of  the  same  party's,  given  for  the 
accommodation  of  the  defendant ;  the  transaction  is  substantially 
the  same,  whether  the  facts  had  been  set  out  in  extenso  on  the  '^ 

pleadings  or  not.  In  either  case  the  bill  would  properly  be  averred 
to  have  been  accepted  for  the  accommodation  of  the  defendant.  It 
is  urged  in  arrest  of  judgment,  that  the  declaration  does  not  sufiS- 
ciently  excuse  the  want  of  notice  of  dishonour ;  because  it  does  not 
go  on  to  say,  in  addition  to  the  allegations,  "  that  the  bill  was  an 
accommodation  bill,  and  that  the  acceptor  had  not,  at  the  time  of 
making  and  accepting  the  said  bill,  and  from  thence  until  and  at 
the  time  when  the  same  was  so  presented  for  payment,  any  effects 
of  the  defendant,  nor  had  lie  received  any  consideration  for  the 
acceptance  or  payment  of  the  said  bill,  and  that  the  defendant  had 
not  sustained  any  damage  by  reason  of  the  want  of  notice  of  non- 
payment thereof ;  "  that  the  defendant  had  no  reasonable  expecta- 
tion at  the  time  of  drawing  that  he  would  have  assets  in  the  hands 
of  the  acceptor.  In  Fitzfferald  v.  Williams  (d),  it  was  held  that,  in 
an  action  against  the  drawer  of  a  bill  of  exchange,  where  the  plain- 
tiff, by  way  of  excuse  for  not  giving  notice  of  dishonour,  averred 
that  the  defendant  had  no  funds  in  the  hands  of  the  acceptor,  nor 
had  he  sustained  any  damage  for  want  of  notice ;  and  the  defendant 

(1)  In  Easter  Term.  (3)  6  Bing.  N.  0  68;  S.  C.  SSoott, 

(2)  3  a  B.  469 ;  S.  a  2Q.&D.  487.*      271. 
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Thomas  had  pleaded  that  he  had  sustained  damage,  because  the  acceptor 
Fbmtoh.  h^^  promised  him  to  provide  for  the  bill ;  it  was  not  incumbent  on 
the  plaintiff  to  prove  that  the  defendant  had  sustained  no  damage. 
In  Teiinf  v.  Parker  (i),  it  was  held,  that  want  of  effects  in  the  hands 
of  the  drawee  excused  the  holder  of  a  bill  of  exchange  from  the 
necessity  of  presenting  the  bill  for  payment,  as  well  as  of  giving 
[  *3^  ]  notice  of  dishonour  to  the  ^drawer ;  and  although  the  declaration 
in  that,  as  well  as  the  former  case,  contained  the  allegation  that 
the  defendant  had  not  any  reasonable  grounds  for  expecting  that 
the  acceptor  would  have  assets,  yet  the  judgment  in  both  cases  is 
put  broadly  on  the  ground  that  the  want  of  effects  in  the  hands  of 
the  drawee  is  a  sufficient  excuse.  The  form  of  such  a  declaration 
contained  in  2  Chit,  on  Plead.  110,  7th  ed.,  has  no  such  averment. 
The  case  of  Kemhle  v.  Mills  (2)  is,  however,  exactly  in  point.  There 
the  marginal  note  is,  "  want  of  notice  of  the  dishonour  of  a  cheque 
on  a  banker,  is  sufficiently  excused,  prima  facie^  by  alleging  that 
the  banker  had  no  effects  of  the  drawer,  and  had  received  no  con- 
sideration for  payment  of  the  cheque,  and  that  the  defendant 
had  sustained  no  damages  by  reason  of  his  having  no  notice  of 
dishonour, — at  least  upon  general  demurrer."     *     ♦     * 

Pearson^  in  support  of  the  rule : 

It  is  submitted,  first,  that  the  bill  in  this  case  having  been  paid 
after  it  became  due,  it  could  not  be  re-issued  without  a  fresh 
stamp:  Bartrum  v.  Caddy  (s).  The  55  Geo.  III.  c.  184,  s.  19, 
[  *^^  ^  says,  that  *"  all  promissory  notes,  bills  of  exchange,  drafts  or  orders 
for  money,  not  hereby  allowed  to  be  re-issued,  shall,  upon  any 
payment  thereof,  be  deemed  and  taken  respectively  to  be  there- 
upon wholly  discharged,  vacated,  and  satisfied,  and  shall  be  no 
longer  negotiable  or  available  in  any  manner  whatsoever,  but  shall 
be  forthwith  cancelled  by  the  person  or  persons  paying  the  same,** 
&c.  The  payment  here,  though  not  by  the  direction  of  the  acceptor, 
was  certainly  a  payment  on  his  behalf.  Secondly,  it  is  submitted, 
that  the  proof  did  not  support  the  allegation  that  the  bill  was 
accepted  for  the  accommodation  of  the  defendant.  It  appears  that 
it  was  accepted  to  take  up  a  former  bill,  of  which  the  same  party 
was  acceptor ;  consequently,  it  was  for  the  accommodation  of  the 
acceptor  as  much  as  of  the  drawer,  as  it  enabled  him  to  withdraw 

(1)  45  B.  R.  549  (6  Ad.  &  El.  502 ;   N.  E.  121 ;  9  Dowl.  446. 

8.  C,  1  Nev.  &  P.  752).  (3)  48  B.  B.  502  (9  Ad.  A  El.  275  ; 

(2)  I  Man.  &  O.  757 ;  S.  C.  2  Soott,  S.  C.IF.&  D.  207). 
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the  former  bill  on  which  he  was  liable.  In  David  v.  Preeee  (i)  to  Thomas 
an  action  on  a  promissorj  note,  the  defendant  pleaded  that  the  fbnton. 
holder  accepted  another  note  with  an  additional  party,  in  satisfac- 
tion of  the  first.  It  appeared  in  evidence  that  this  other  note  had 
been  given  and  accepted  in  satisfaction,  not  of  the  note  declared, 
but  of  an  intermediate  note  which  had  been  given  without  the  addi< 
tional  party,  in  satisfaction  of  the  note  declared  on.  And  it  was 
held,  that  this  was  a  variance,  and  that  the  Judge  at  Nisi  Prius 
had  no  power  to  amend  the  plea  by  substituting  a  description  of 
the  intermediate  note.  So  in  Bonlton  v.  Co(fhlan(2),  where  the 
defendant  pleaded  that  a  promissory  note  on  which  the  plaintiff 
declared  was  made  by  the  defendant  in  December,  1883,  in  pur- 
suance of  an  agreement  thereby  to  secure  J.  A.  money,  lost  to  him 
at  play,  in  July,  1888 ;  it  was  held,  that  this  plea  was  not  sup- 
ported by  evidence,  that  in  July,  1888,  the  defendant  gave  a  bill  of 
exchange,  payable  six  months  after  date,  for  87/.,  lost  at  play, 
which  bill  J.  A.  indorsed  to  V.  K.,  and  that  in  December,  1888,  the 
defendant  substituted  for  this  bill  of  ^exchange  a  promissory  note  [  *3^  ] 
for  100/.,  bearing  date  September,  1888,  and  payable  to  the  order 
of  V.  K.,  six  months  after  date,  being  the  note  on  which  the  plain- 
tiff sued.  Thirdly.  It  is  not  a  suflScient  excuse  for  not  giving 
notice  of  dishonour  to  the  drawer,  to  say  that  he  had  no  effects  in 
the  hands  of  the  acceptor. 

(Coleridge,  J.:  It  says  also,  that  he  has  not  sustained  any 
damage  by  reason  of  his  not  having  had  notice  of  the  nonpayment.) 

The  ground  upon  which  it  has  been  held  that  where  the  drawer 
has  no  effects  in  the  hands  of  the  acceptor,  notice  of  dishonour  is 
not  necessary  to  be  given  to  him,  is,  that  it  is  a  species  of  fraud  in 
him  to  draw  the  bill,  knowing  that  he  has  no  effects  in  the  hands 
of  the  drawee,  and,  therefore,  had  no  right  to  draw  (3).  But  if  he 
had  good  reason  for  believing  that  the  drawee  would  have  effects  in 
his  hands,  that  ground  would  fail. 

[He  cited  Legge  v.  Thorpe  (4),  Riicker  v.  Hillier  (5),  the  notes  to 
Bickerdike  v.  BoUman,  in  2  Smith's  Leading  Cases,  pp.  28,  29 
(11th  ed.  pp.  108  sqq.),  Carter  v.  Flower  (6),  and  other  cases.] 

(1)  5  Q.  B.  440.  (4)  12  East,  171. 

(2)  1  Bing.  N.  C.  640 ;  S,  C.  1  Scott,  (5)  14  R.  R.  278  (16  East,  43). 
688.  (6)  73  R.  R.  706  (16  M.  &  W.  743  ; 

(3)  See    Bickerdike    v.    BoUman,    1  4  L)owl.  &  L.  529). 
R.  R.  242  (I  T.  R.  40  ). 
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Thomas      Colebidoe,  J. : 

Kbnton.  I  am  of  opinion  that  there  is  no  weight  in  the  first  objection 

I^^^J  which  has  been  raised,  namely,  that  this  bill  required  a  fresii 
stamp.  It  appears  that  the  facts  are  as  follow.  The  bill  upon 
which  this  action  is  brought,  bearing  the  blank  indorsement  of  the 
defendant,  and  being  overdue  and  unpaid,  was  delivered  over  to 
the  plaintiflf  on  his  paying  the  then  holder  the  amount  of  the  bill 
and  costs.  The  bill  was  negotiable  till  paymeiit;  and  by  payment 
is  meant,  payment  by  the  party  ultimately  liable ;  for  otherwise, 
no  indorser  who  had  been  compelled  to  pay  a  subsequent  indorser 
could  recover  upon  a  bill.  The  payment  in  this  case,  therefore, 
was  not  such  a  payment  as  was  contemplated  by  the  statute,  and  the 
objection  that  the  bill  required  a  fresh  stamp  cannot  be  sustained. 

As  to  the  second  objection  I  am  of  opinion,  that  there  was  suffi- 
cient evidence  here  to  support  the  allegation  that  the  bill  was 
accepted  for  the  accommodation  of  the  defendant.  Such  is  the 
effect  of  the  whole  facts  if  they  had  been  pleaded  in  extenso,  and, 
therefore,  I  think  there  is  no  variance.  In  the  cases  cited  on  this 
[  •W  J  point,  the  allegations  *were  of  one  state  of  facts  and  the  proof  of 
another ;  and  though  the  ultimate  practical  effect  of  the  whole 
transaction  upon  the  rights  of  the  parties  might  have  been  the 
same,  yet  the  variance  was  clear.  Here  the  evidence  supports  the 
allegation,  by  showing  such  facts  as  made  it  an  acceptance  for  the 
accommodation  of  the  defendant. 

On  the  remaining  objection,  I  will  take  time  to  consider. 

Cur.  adv.  rult. 
Coleridge,  J.,  now  delivered  judgment: 

This  was  a  rule  to  arrest  the  judgment  after  verdict,  for  a  defect 
in  the  declaration.  In  an  action  against  the  drawer  of  a  bill  of 
exchange,  a  want  of  notice  of  dishonour  is  excused  by  an  allegation 
that  there  were  no  effects  in  the  hands  of  the  drawer  at  the 
maturity  of  the  bill;  that  it  was  an  accommodation  acceptance, 
and  that  the  drawer  has  sustained  no  damage  by  want  of  notice. 
And  the  question  is,  whether  this  allegation  is  sufficient,  without 
going  on  to  deny  that  the  drawer  had  any  reasonable  expectation 
when  he  drew,  or  during  the  currency  of  this  bill,  that  there 
would  be  assets  of  his  at  the  time  of  its  maturity  in  the  hands  of 
the  drawee. 

The  question  must  be  considered-  as  on  general  demurrer,  and,  so 
considered,  it  seems  to  me  that  the  declaration  is  sufficient. 
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It  is  alleged  that  the  drawer  has  sustained  no  damage  by  want      Thomas 
of  notice,  and  that,  to  use  the  language  of  Tindal,  Ch.  J.,  in  Kemhle      frnton. 
V,  Mills  (1),  "goes  to  the  whole  ground  of  defence  on  the  want  of 
notice."     The  reasonable  expectation  of  assets  entitles  to  notice 
only  on  the  ground  that  the  drawer,  under  such  circumstances  as 
raise  that  expectation,  may  be  damnified  by  the  want  of  it;  to 
allege,  therefore,  that  he  has  sustained  no  damage  removes  the 
ground  on  which  the  notice  is  necessary.     It  may  also  be  argued, 
that  the  ^plaintiff  is  not  bound  in  the  first  instance  to  allege  that       I  *40  ] 
which  cannot  be  within  his  knowledge,  and  that  such  a  fact  should 
properly  come  by  way  of  plea.     The  case  above  cited  is  a  direct 
authority,   unless  there  is  a  distinction    between   a   bill   and   a 
banker's  cheque.     No  distinction  seems  to  have  been  made  in  the 
argument  or  in  the  judgment,  nor  does  it  seem  to  me  that  as  to  this 
point  any  exists.    The  rule,  therefore,  will  be  discharged. 

Ruie  discharged. 
In  the   Matter  of  HENKY  BROOMHEAD,   &c.  (2).  ^^ 

(5  Dowl.  &  L.  62—59 ;  S.  0.  16  L.  J.  Q.  B.  356.)  [  52  J 

An  attorney  has  a  lien  on  the  papers  in  a  pai-ticular  suit,  not  only  for  his 
costs  in  that  suit,  but  for  his  general  costs. 

And  the  Court  will  not  interfere  with  that  lien,  by  ordering  him  to  deliver 
up  those  papers,  on  payment  of  the  bill  of  costs  in  the  particular  suit : 
although  the  bill  of  costs  has  been  made  out  and  delivered  separately ;  and 
the  client  suggests  that  the  possession  of  the  papers  is  necessary  to  enable 
him  to  carry  on  the  proceedings,  and  that  he  will  be  damnified  by  the  delay. 

A  RULE  had  been  obtained  in  Easter  Term  last,  calling  on  an 
attorney  of  the  name  of  Henry  Broomhead  to  show  cause  why  he 
should  not  deliver  up  all  the  papers  in  his  custody,  possession,  or 
power,  in  anywise  relating  to  the  indictment,  videlicet ^  Reg.  v.  Algor 
and  others,  unto  Thomas  Dewsnap,  or  to  Messrs.  Van  Sandau  and 
Gumming,  his  attornies,  on  his  behalf ;  and  why,  in  the  mean  time 
and  until  delivery  up  of  the  said  papers,  all  further  proceedings  in 
the  action  at  the  suit  of  the  said  Henry  Broomhead  ^against  the  [  •ss  j 
said  Thomas  Dewsnap  should  not  be  stayed ;  the  said  Thomas 
Dewsnap  hereby  undertaking  either  to  pay  the  sum  of  99/.  Vis.  lld.^ 
being  the  sum  in  dispute  between  the  parties,  and  in  respect  of 
which  the  said  Henry  Broomhead  claims  a  lien  on  the  papers,  or 
bring  the  said  sum  of  99/.  12«.  lid.  into  Court,  or  otherwise,  as 

(1)  1  Man.  A  G.  764.  L.  T.  921 ;  In  re  Jfawkes  [1898]  2  Ch. 

(2)  See  In    rr.    OuUand    (1885)    31       1,  67  L.  J.  Ch.  284,  78  L.  T.  336. 
Ch.  Div.  296,  55  L.  J.  Ch.  478,  53 
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In  re        this  Court  may  think  proper,  (not   thereby   admitting  the   right 

BooifH    D.  ^j  ^j^^  g^jj   Henry  Broomhead  to   the  above-mentioned  sum  of 

992.  12s.  lld.)f  either  to  abide  the  result  of  the  said  action  at  the 

suit  of  the  said  Henry  Broomhead  against  Thomas  Dewsnap,  or 

otherwise,  as  this  Court  may  think  fit. 

There  were  two  affidavits  in  support  of  the  rule,  both  made  by 
Mr.  Van  Sandau,  the  present  attorney  of  Mr.  Thomas  Dewsnap, 
the  prosecutor  in  the  above  indictment,  and  the  defendant  in  the 
above  action.  The  first  affidavit  showed  that  in  January  last,  he 
had  been  applied  to  by  Dewsnap  to  take  charge  of  his  interest  in 
the  matter  of  the  prosecution,  and  to  tax  and  adjust  the  bill  of  costs 
of  Mr.  Broomhead,  an  attorney,  who  up  to  that  time  had  acted  as 
the  attorney  of  Dewsnap  in  the  prosecution,  and  in  other  matters. 
That  with  that  view  he  entered  into  a  correspondence  with  Mr. 
Broomhead  and  his  town  agent,  Mr.  Fiddey,  which  was  set  out  at 
length  upon  the  affidavits ;  the  purport  of  which  was,  that  unless 
Mr.  Broomhead  would  assent  to  a  change  of  the  attomies  in  the 
prosecution,  and  deliver  up  all  the  papers  connected  with  it,  and 
consent  to  a  considerable  reduction  of  his  bills,  that  Mr.  Van 
Sandau  would  apply  to  have  the  bills  taxed,  the  papers  delivered 
up,  and  should  hold  himself  justified  in  pleading  the  Statute  of 
Limitations,  and  negligence  to  any  action  Mr.  Broomhead  might 
bring  to  recover  the  amount  of  his  bills.  That  Mr.  Broomhead 
rejected  these  terms,  and  commenced  an  action.  That  Van 
Sandau  took  out  three  summonses  before  a  Judge  at  Chambers, 
and  obtained  the  three  following  orders ;  one  for  the  taxation  of 
the  bills  of  the  said  Henry  Broomhead,  which  had  then  already 
been  delivered,  but  without  prejudice  to  any  objection  or  question 
[  '^^  J  of  liability ;  another  *appointing  Van  Sandau  and  his  partner, 
attornies  in  the  matter  of  the  prosecution,  instead  of  Henry 
Broomhead;  and  the  third,  that  Broomhead  should,  within  ten 
days,  deliver  a  bill  of  costs  in  all  causes  and  matters  wherein  he 
had  been  concerned  for  the  said  Thomas  Dewsnap,  but  if  the 
papers  in  the  prosecution  should  be  delivered  over,  then  that 
Broomhead  should  have  a  month's  time  for  the  delivery  of  his 
bill  of  costs.  That  some  further  correspondence  took  place 
between  the  parties,  in  the  course  of  which  an  offer  was  made 
on  the  part  of  Dewsnap  to  pay  a  sum  of  money,  but  considerably 
less  than  the  amount  claimed,  upon  account,  but  under  protest ; 
M'liich,  however,  was  not  accepted  on  the  part  of  Broomhead. 
Broomhead  then  delivered  a  further  signed  bill  of  costs  in   the 
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matter  of  the  prosecution,  and  another  summons  was  taken  out  in  re 
and  order  for  taxation  made  by  Mr.  Justice  Coleridge  in  the 
nsual  form,  containing  the  usual  clause  that  ''  upon  payment 
by  the  said  Mr.  Dewsnap  of  what  (if  any  thing)  may  appear  to 
be  due  to  the  said  Mr.  Broomhead,  the  said  Mr.  Broomhead  to 
deliver  up  to  the  said  Mr.  Dewsnap,  or  to  his  attorney,  all  deeds, 
books,  papers,  and  writings  in  his  possession,  custody,  or  power, 
belonging  to  the  said  Mr.  Dewsnap."  That  the  costs  were 
accordingly  taxed  by  the  Master,  who,  on  the  20th  of  March, 
gave  his  allocatur  for  the  costs  under  the  first  oi'der  at 
2692.  128.  llrf.,  and  for  the  costs  under  the  second  order  at 
89/.  10s.  6d.  These  allocaturs  were  served  on  the  London 
agents  of  Mr.  Broomhead  on  the  18th  of  February,  and  the 
sum  of  89{.  10^.  Gd.  tendered,  and  the  papers  in  the  prosecu- 
tion demanded,  and  an  offer  of  payment  of  170/.  more,  and 
costs  of  the  writ,  if  accepted  in  satisfaction  of  the  action.  The 
London  agents  refused  to  receive  these  sums  in  satisfaction,  or 
to  give  up  the  papers;  and  informed  the  party  serving  them 
that  they  had  issued  process  for  the  amount  of  both  allocaturs, 
and  that  they  withdrew  the  former  writ.  That  on  the  25th  day 
of  March,  Van  Sandau  took  out  a  summons,  calling  on  Broomhead 
to  show  cause  why,  without  prejudice  to  the  rights  of  the  parties 
under  the  *order  of  Mr.  Justice  Coleridge,  of  18th  of  February  [  •ss  | 
last,  upon  payment  of  170/.,  and  also  the  sum  of  89/.  lOs.  6d., 
being  the  amount  of  the  Master's  allocatur  under  the  said  order, 
making  together  the  sum  of  259/.  2$.  6i.,  together  with  costs  to  be 
taxed,  all  further  proceedings  in  that  cause  should  not  be  stayed. 
That  the  summons  was  afterwards  in  due  course  attended  before 
Mr.  Justice  Erie,  and  was  indorsed  by  the  plaintiff's  town  agent, 
"I  refuse  to  accept  as  within."  The  affidavit  then  stated  a 
demand  of  the  papers  and  a  tender  of  89/.  10«.  6^.,  at  the  office  of 
Mr.  Broomhead,  in  the  country ;  and  concluded  with  an  averment 
that  deponent  believed  that  the  object  of  refusing  to  give  up 
these  papers  was  to  force  Dewsnap  to  pay  the  gross  amount  of 
the  allocaturs,  to  which,  it  was  alleged,  he  was  not  legally  liable ; 
and  not  with  a  legitimate  view  to  the  security  of  Broomhead, 
inasmuch  as  Dewsnap  was  a  person  of  large  property.  The  second 
affidavit  also  was  made  by  Mr.  Van  Sandau,  and  stated  that  on  the 
foregoing  affidavit,  on  the  10th  of  April  he  attended  on  a  summons 
before  Mr.  Justice  Erie  at  Chambers,  calling  on  Henry  Broomhead 
to  show  cause  why,  on  payment  of  89/.  10s.  Gd.,  the  amount  of  the 
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In  re        Master's  allocatur  under  the  Judge's  order  of  the  18th  of  February, 
he  should  not  deliver  up  to  Messrs.  Van  Sandau  and  Gumming,  as 
the  attornies  of  the  defendant,  the  deeds,  papers,  and  writings,  in 
such  order  mentioned  or  referred  to ;  and  nvhy  he  should  not  pay 
the  costs  of  the  application;  the  defendant  thereby  offering  and 
undertaking  to  submit  to  such  (if  any)  order  as  the  sitting  Judge  at 
Chambers  might  make  for  any  further  or  other  payment  into  Court 
by  way  of  security,  but  not  recognizing  any  liability  for  any  larger 
sum  than  the  said  89/.  10«.  6^/.,  and  17(M.,  and  the  costs  of  the  writ, 
at  the  suit  of  the  plaintiff.     That  the  case  was  gone  partly  into, 
when  Mr.  Justice  Erlb  proposed  to  take  the  affidavit  and  read  it 
over,  and  give  his  opinion  the  following  day.     That  on  the  12th^ 
that  learned  Judge  indorsed  the  summons  "No  order;  I  find  no 
authority  or  principle  for  an  order  out  of  the  usual  course."     That 
[  *^6  ]       the  defendant  then  *pleaded  three  pleas  to  the  action  at  suit  of 
Broomhead.     First :  Except  as  to  259Z.  10«.  6(2.,  parcel,  &c.»  never 
indebted.      Secondly:    Except  as  to  259/.   10s.  6d.,  parcel,  &c., 
Statute  of  Limitations ;    and  as  to  259/.  lOs.  6d.  payment  into 
Court.     Mr.  Van  Sandau  then,  on  behalf  of  the  defendant,  offered 
to  pay  into  Court,  or  deposit  in  the  hands  of  Mr.  Broomhead's 
London  agent  the  amount  in  dispute,  provided  the  papers  were 
given  up  to  the  defendant,  he  undertaking  to  produce  any  of  them 
at  the  trial  of  the  action,  and  to  give  reasonable  access  to  them  in 
the  mean  time.     The  plaintiff  made  up  the  issue  and  served  it  with 
notice  of  trial,  refusing  to  give  up  his  lien,  or  to  accede  to  any 
terms  less  than  the  full  amount  of  his  claim,  after  such  grounds  of 
defence  taken,  and  after  the  opinions  of  Mr.  Justice  Eble,  and  of 
Mr.  Justice  Colbridog,  had  been  given  against  the  defendant.    It 
appeared   that  a   summons  had  been  taken  out  on  the  11th  of 
February,  calling  on  Mr.  Broomhead  to  show  cause  why,  upon 
payment,  under  protest,  and  subject  to  future  taxation,  and  the 
refunding  of  what  may  be  overpaid  in  respect  thereof  of  the 
amount  of   Mr.   Broomhead's  bill  of  costs  of   this  prosecution, 
amounting  to  99/.  7«.  lid.,  he  should  not  forthwith  deliver  to 
Messrs.  Van    Sandau   and  Cumming,  the   now   attornies  of   the 
prosecutor,  all  the  papers  relating  to  this  prosecution,  Messrs.  Van 
Sandau  and  Cumming  undertaking  to  produce  all  or  any  of  the 
said  papers  which  may  be  required  on  the  taxation  of  the  costs,  or 
relating  to  this  prosecution ;  and  that  the  order  was  refused  by 
Mr.  Justice  Coleridge.     That  deponent  states  as  evidence  that  Dew- 
snap  has  been  and  is  likely  to  be  damnified  by  the  retention  of  the 
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papers,  that  the  said  indictment  is  for  nonpayment  of  the  costs  of  in  re 
a  certain  appeal  which  the  said  Thomas  Dewsnap  prosecuted 
against  the  board  for  the  repair  of  highways  in  the  township  of 
Ecclesall  Bierlow,  in  the  parish  of  Sheffield,  in  the  West  Riding 
of  Yorkshire,  which  costs,  amounting  to  771.  58.  id,,  the  said  board 
vfere,  by  the  order  of  the  Quarter  Sessions,  ordered,  but  have 
refused  or  neglected  to  pay  unto  the  said  Thos.  Dewsnap,  *and  [  •57  ] 
which  costs  and  other  charges  to  a  large  amount  in  respect  of  that 
appeal,  together  with  89^.  108.  6d.  for  the  costs  hitherto  of  the  said 
indictment,  formed  part  of  the  sum  paid  into  Court  by  the  said 
Thos.  Dewsnap  in  the  said  action  against  him  of  the  said  H. 
Broomhead,  who  was  his  attorney  in  the  said  appeal  and  indict- 
ment. That  at  the  trial  a  special  verdict  was  taken,  which  was 
not  yet  drawn  up,  and  could  not  be  proceeded  with  until  the  papers 
were -given  up. 

The  affidavits  in  answer  to  this  rule  were  made  by  Mr.  Broom- 
bead,  his  son,  and  the  managing  clerk  of  his  London  agent.  They 
did  not  in  any  respect  materially  alter  the  facts  as  above  stated. 
They  showed  that  before  the  above  proceedings  Mr.  Dewsnap  had 
several  times  promised  to  pay  Broomhead  these  costs.  They 
denied  any  intention  on  the  part  of  Broomhead  to  injure  or  aggrieve 
Mr.  Dewsnap  in  the  conduct  of  the  prosecution  of  the  indictment 
(a  proof  of  which  was  given  by  a  letter  of  Broomhead  set  out  in  the 
affidavits  in  support  of  the  rule,  in  which  he  offered  to  go  on  with 
the  indictment  for  Mr.  Dewsnap  notwithstanding,  rather  than  that 
he  should  be  delayed),  and  showed  that  he  merely  stood  upon  his 
rights  as  an  attorney  to  detain  the  papers  over  which  he  had  a  lien, 
until  his  bills  of  costs  were  paid. 

Sir  F.  Thenger  and  F.  Robinson  now  showed  cause : 

This  is  an  unprecedented  application,  and  one  which,  it  is  sub- 
mitted, the  Court  will  not  grant.  Here  the  attorney  has  been 
engaged  for  the  client  in  various  matters,  amongst  the  rest,  in  the 
conduct  of  a  prosecution ;  and  the  attorney's  bills  having  been 
taxed,  the  client  now  asks,  upon  payment  of  one  of  the  bills  which 
contains  the  costs  of  the  prosecution  only,  to  have  the  papers 
relating  thereto,  and  upon  which  the  attorney  has  a  lien,  not  only 
for  these  costs,  but  for  his  general  costs,  delivered  up  to  him.  The 
rule  is,  that  an  attorney  has  a  lien  on  the  papers  in  his  custody  for 
his  general  costs.  This  is  an  attempt  to  restrict  it  to  the  *costs  of  [  *'>s  ] 
that  proceeding  to  which  the  papers  in  question  relate.     Here  the 
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In  re  bills  have  been  taxed,  and  the  amount  ascertained  by  the  ifaster^s 
allocatur.  It  is  only,  therefore,  upon  payment  of  the  whole  amount 
found  by  the  Master's  allocatur,  and  not  a  mere  payment  of  a  part, 
that  the  client  becomes  entitled  to  have  his  papers  delivered  up. 
But  even  supposing  for  an  instant  that  the  Court  would  interfere  in 
a  matter  of  tbis  kind,  wben  vexatious  or  improper  conduct  on  the 
part  of  the  attorney  appeared ;  this  is  not  such  a  case ;  on  the  con- 
trary, it  is  a  case  in  which  the  attorney  will  be  unjustly  deprived 
of  a  portion  of  his  demand  by  the  defence  which  has  been  set  up 
of  tbe  Statute  of  Limitations,  if  this  motion  be  acceded  to.  In 
Higgins  v.  Scott  (i),  it  was  held,  that  the  Statute  of  Limitations  bars 
the  remedy  only,  and  not  the  debt,  and  that,  therefore,  where  an 
attorney  for  a  plaintiflf  had  obtained  judgment,  and  the  defendant 
was  afterwards  discharged  under  the  Lords'  Act,  but  at  a  subsequent 
period  a  fi.  fa.  issued  against  his  goods,  upon  which  the  sheriflf 
levied  the  damages  and  costs  ;  it  was  held,  that  the  attorney,  though 
he  had  taken  no  steps  in  tbe  cause,  or  to  recover  the  amount  of  his 
bill  of  costs,  within  six  years,  had  still  a  lien  on  the  judgment  for 
his  bill  of  costs,  and  the  Court  directed  the  sheriff  to  pay  him  the 
amount  out  of  the  proceeds  of  the  goods. 

Watson  and  Cleasby  in  support  of  the  rule  : 

It  would  be  extremely  hard  if,  after  a  client  has  become  dissatis- 
fied  with  his  attorney  and  desires  to  change  him,  he  should  be 
compelled  to  pay  him  his  demand,  however  unjust,  or  else  be  unable 
to  obtain  the  papers  which  are  necessary  to  carry  on  any  suits  in 
progress  of  litigation. 

(WiGHTMAN,  J. :  Have  you  any  authority  for  an  application  like 
the  present  ?) 

There  is  no  case  in  which  this  point  has  been  expressly  decided ; 
but  it  is  submitted  that  the  Court  in  its  discretionary  power  will 
[  *59  ]       take  care  that  the  lien  of  the  attorney  ^does  not  act  as  a  prejudice 
to  the  client  by  forcing  him  to  pay  an  unjust  demand. 

(WioHTMAN,  J.:  The  Court  will  see  that  the  attorney  is  not 
unjustly  deprived  of  the  benefit  of  his  lien.) 

The  client  here  is  obliged  to  go  on  with  the  prosecution.    It  there- 
fore coerces  him  to  pay  a  demand,  which  he  says  is  unjust. 

(1)  36  R.  R  607  (2  B.  &  Ad.  413). 
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(WiOHTMAN,  J. :  Supposing  that  this  were  the  case  of  ordinary        la  re 
parties  between  whom  the  relation  of  attorney  and  client  did  not  ®®^^*'"'^'^' 
exist,  could  you  compel  the  party  to  give  up  his  lien,  on  offering 
him  a  less  sum  than  he  says  is  due  to  him  ?) 

No;   but  here  the  attorney  is  an  officer  of  the  Court,  and  has 
received  the  papers  in  that  capacity. 

WiGHTMAN,  J. : 

This  is  undoubtedly  a  case  of  the  first  impression,  and  is  the 

same  point  as  was  before  my  brother  Erie  at  Chambers,  who  refused 

the  application.     The  question  really  simply  is,  whether  this  Court 

will  deprive  an  attorney  of  his  lien  over  the  papers  of  his  client,  by 

substituting  some  other  security  in  its  place.     I  confess,  it  seems  to 

me,  that  this  cannot  be  done.     It  is  said,  that  the  Court  will  act 

differently  in   a  case  of  lien  between  attorney  and  client,  than 

between  ordinary  parties.     The  attorney,  it  is  said,  receives  the 

papers  in  his  official  capacity  ;  but  one  of  the  main  incidents  to  his 

80  receiving  them,  it  must  be  borne  in  mind,  is,  that  he  may  detain 

them  till  his  costs  are  paid.     This  motion  is  contrary  to  principle 

and    without    precedent;    and  the  rule  must,  consequently,   be 

discharged. 

*  IhUe  discharged. 

REG.   V.  THOMAS  GRIM8HAW  (1).  i847. 

(5  Dowl.  &  L.  249—262  ;  S.  C.  17  L.  J.  Q.  B.  19 ;  12  Jur.  134.)  r  ^-j 

Previous  to  tlie  passing  the  5  &  6  Will,  IV.  c.  76,  the  mayor  for  the  time 
being,  of  a  borough  corporate,  named  in  Schedule  (A)  of  that  Act,  held  and 
exercised  the  office  of  coroner  also  for  the  borough.  Subsequent  to  that 
Act,  the  borough  petitioned  for  and  obtained  a  separate  Court  of  Quarter 
Sessions,  and  appointed  a  coroner  under  the  62nd  sect,  of  the  Apt  (2) :  Held, 
on  motion  to  obtain  the  costs  of  an  information  in  the  nature  of  a  quo 
warranto,  brought  to  try  the  right  to  that  office,  that  it  was  not  an  **  office" 
within  the  meaning  of  9  Anne,  c.  20,  s.  5,  so  as  to  entitle  the  relator  to 
coHts,  on  judgment  for  the  Crown. 

An  *'  office,"  to  come  within  the  meaning  of  the  9  Anne,  c.  20,  ss.  1,4, 
and  5,  must  be  a  corporate  office. 

This  was  a  rule  calling  upon  the  relator  in  this  prosecution  to 
show  cause  why  so  much  of  the  judgment  entered  in  this  prosecu- 
tion as  adjudged  that  the  said  relator  should  recover  against  the 
defendant  his  costs  in  this  prosecution,  should  not  be  set  aside ; 
and  why  the  taxation  of  such  costs  should  not  be  stayed. 

(1)  K.  S.  C.  Ord.  Ixv.,  r.  1 ;  C.  0.  1^.  (2)  See  now  Municipal  Corpomtions 

aOO.  Act,  1882,  B.  171. 
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Reo.  It  appeared  that  in  Easter  Term,  1844,  an  information  in  the 

GRIM8HAW.  nature  of  a  quo  warranto^  was  filed  against  the  defendant,  at  the 
instance  of  one  Joseph  Bogerson,  for  using  and  exercising  the 
office  of  coroner  of  the  borough  of  Wigan. 

The  information  stated  that  the  borough  of  Wigan  is  an  ancient 
borough,  and  that  the  office  of  coroner  of  the  said  borough  of 
Wigan  on  the  1st  day  of  December,  1842,  and  long  before,  was  and 
yet  is,  and  during  all  the  time  aforesaid  hath  been,  a  public  office, 
and  an  office  of  great  trust  and  pre-eminence,  touching  the  adminis- 
tration  of  justice  in  the  said  borough,  that  is  to  say,  at  the  borough 
of  Wigan  aforesaid,  in  the  county  aforesaid,  and  that  Thomas 
Grimshaw,  on  the  day  and  year  aforesaid  did,  and  still  doth,  use 
and  exercise  the  office  without  any  legal  warrant,  Boyal  grant,  or 
right  whatsoever. 

The  defendant  pleaded  that  the  borough  of  Wigan  was  a  borough 
corporate,  mentioned  in  Schedule  (A)  of  the  Municipal  Corporation 
Act,  6  &  6  Will.  IV.  c.  76.  That  on  the  23rd  of  January,  1836, 
the  council  of  the  borough  petitioned  his  then  Majesty,  King 
William  the  Fourth,  to  grant  a  separate  Court  of  Quarter  Sessions 
to  be  holden  for  the  borough.  That  on  the  10th  of  June,  1836,  his 
[  '250  ]  ♦Majesty  duly  granted  a  Court  of  Quarter  Sessions,  and  afterwards, 
on  the  9th  of  July,  the  grant  was  duly  signified  to  the  council  of  the 
said  borough,  and  afterwards  duly  accepted  by  them.  That  after 
the  said  grant  and  acceptance  of  the  16th  of  November,  1842,  the 
office  of  coroner  being  then  vacant,  a  meeting  of  the  said  council 
duly  convened  was  duly  held  and  adjourned  to  the  30th  of 
November,  on  which  dny  the  council  duly  elected  Thomas 
Grimshaw  to  the  office  of  coroner,  and  to  be  coroner  of  such 
borough.  That  the  corporate  seal  was  then  affixed  to  the  said 
appointment,  by  virtue  whereof  the  said  Thomas  Grimshaw 
exercised,  and  still  doth  exercise,  the  said  office  of  coroner  for  the 
said  borough  of  Wigan.  The  plea  concluded  with  a  special 
traverse,  that  the  said  Thomas  Grimshaw  used  or  exercised  the  said 
office  of  coroner  without  legal  warrant  or  right. 

The  plaintiff  traversed :  first,  that  the  office  of  coroner  was  vacant. 

Secondly.  That  the  first  meeting  of  council  was  duly  convened 
or  held. 

Thirdly.  That  the  meeting  by  adjournment  was  duly  held. 

Fourthly.  That  the  council  meeting  did  duly  elect  and  appoint 
the  said  Thomas  Grimshaw  to  the  said  office  of  coroner.  Upon  all 
these  traverses  issue  was  joined. 
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At^he  trial,  which  took  place  at  the  Summer  Assizes,  1844,  for  Rrq. 
Lancashire,  the  case  was  turned  into  a  special  verdict  for  the  qbihshaw. 
opinion  of  this  Court.  The  special  verdict  found  that  the  borough 
of  Wigan  was  an  ancient  borough,  and  that  at  the  time  of  the  passing 
of  the  Municipal  Corporation  Act,  it  was  a  borough  corporate,  named 
and  mentioned  in  Schedule  (A).  That  the  mayor,  aldermen,  and 
burgesses  of  the  said  borough  were  and  are  a  body  corporate,  by 
the  name  of  the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Wigan.  That  before  the  Municipal  Corporation  Act,  the  mayor  for 
the  said  borough  for  the  *time  being,  held  and  exercised  the  office  f  *25i  ] 
of  coroner  for  the  said  borough.  The  petition  and  grant  of  a 
separate  Court  of  Quarter  Sessions  was  then  found,  as  set  forth  in 
the  plea.  It  then  set  forth  the  minutes  of  council  by  which 
Mr.  Bogerson  was  appointed  to  the  office  of  coroner,  from  which 
he  was  subsequently  dismissed,  and  Mr.  Grimshaw  elected  in  his 
place;  and  prayed  the  direction  of  the  Court  upon  the  whole  facts 
as  to  how  the  above  issues  should  be  found.  The  case  came  on  for 
argument  on  the  6th  of  June,  1847,  when  the  Court  decided  that 
Grimshaw  was  not  duly  elected,  the  office  being  full  by  the  appoint- 
ment of  Bogerson,  and  ordered  that  judgment  should  be  entered  for 
the  Queen  on  the  first  and  fourth  issues,  and  for  the  defendant  on 
the  second  and  third. 

When  the  parties  went  before  the  Master  to  tax  the  costs,  it  was 
contended  by  the  relator  that  he  was  entitled  to  tlie  costs  of 
the  prosecution  under  the  statute  9  Anne,  c.  20  (i). 

The  defendant,  however,  insisted  that  the  relator  was  not  entitled 
to  the  benefit  of  that  statute  ;  as  the  office  of  coroner,  in  respect  of 
which  this  information  was  laid,  was  not  a  corporate  office  within 
the  meaning  of  the  statute  of  Anne. 

The  Master  refused  to  tax  the  costs,  but  said  that  the  parties  had 
better  go  before  a  Judge  at  Chambers  and  obtain  an  order  for  that 
purpose.  The  parties  accordingly  attended  before  Mr.  Baron 
Platt  at  Chambers,  who,  after  hearing  the  question  argued,  and 
after  having  taken  time  to  consider,  referred  the  parties  to  the 
Court,  and  the  present  rule  was  then  obtained. 

Martin  and  Pickering  showed  cause  : 
This  is  a  question  upon  the  construction  of  the  stat.  9  Anne, 

(1)  Bex  y.  Doiones,  I  T.  B.  453,  was      on  some  of  the  issues,  was  entitled  to 
referred  to  on  the  argument,  as  show-      the  costs  of  all  the  issues, 
ing  that  the  relator,  having  succeeded 
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Reo. 

r. 

Qbimshaw. 

[  •ZSJ  ] 

[  *25'd  ] 


c.  20,  *88.  1,  4,  5  (0,  whether  the  office  of  coroner  of  the  borough  of 
Wigan,  is  an  office  within  a  town  corporate  or  borough,  *within 


[  ♦253,  n,  ] 


(1)  The  following  are  the  material 
sections  of  9  Anne,  c.  20,  adverted  to 
in  the  argument. 

Sect.  1.  **  *  Whereas  divers  persons 
have  of  late  illegally  intruded  them- 
selves into,  and  have  taken  upon 
themselves  to  execute  the  offices  of 
mayors,  bailiffs,  portreeves  and  other 
offices,  within  cities,  towns  corporate, 
boroughs,  and  places,  within  that  part 
of  Qreat  Britain  called  England  and 
Wales;  and  where  such  offices  were 
annual  offices,  it  hath  been  found  very 
difficult,  if  not  impracticable,  by  the 
laws  now  in  being,  to  bring  to  a  trial 
and  determination  the  right  of  such 
persons  to  the  said  offices  within  the 
compass  of  the  year ;  and  where  such 
offices  were  not  annual  offices,  it  hath 
been  found  difficult  to  try  and  deter- 
mine the  right  of  such  persons  to  such 
offices,  before  tiiey  have  done  divers 
acts  in  their  said  offices,  prejudicial  to 
the  peace,  order,  and  good  government 
within  such  cities,  towns  corporate, 
boroughs,  and  places,  wherein  they 
have  respectively  acted :  And  whereas 
divers  persons,  who  had  a  right  to  such 
offices,  or  to  be  burgesses  or  free- 
inen  of  such  cities,  towns  corporate, 
boroughs,  or  places,  have  either  been 
illegally  turned  out  of  the  same,  or 
have  been  refused  to  be  admitted 
thereto,  having  in  many  of  the  said 
cases  no  other  remedy  to  procure  them- 
selves to  be  respectively  admitted,  or 
restored  to  their  said  offices  or  fran- 
chises of  being  burgesses  or  fi'eemen, 
than  by  writs  of  mandamus,  the  pro- 
ceedings on  which  ai-e  very  dilatory 
and  expensive,  whereby  great  mis- 
chiefs have  already  ensued,  and  more  * 
ai-e  likely  to  ensue,  if  not  timely  pre- 
vented.* For  remedy  whereof,  be  it 
enacted,  that  from  and  after  the  first 
day  of  Trinity  Term,  in  the  year  of 
our  Lord  one  thousand  seven  hundred 
and  eleven,  where  any  writ  of  man- 
damns  shall  issue  out  of  the  Court  of 
Queen's  Bench,  the  Courts  of  Sessions 
of  counties  palatine,  or  out  of  any  of 
the  Coui'ts  of  Grand  Sessions  in  Wales, 


in  any  of  the  cases  aforesaid,  such 
person  or  pei-sons  who  by  the  laws  of 
this  realm  are  required  to  make  a 
return  to  such  writ  of  mandamus^  shall 
make  his  or  their  return  to  the  first 
writ  of  mandamus,^*  [This  section  was 
rep.  by  46  &  47  Vict.  c.  49,  s.  3 ;  but 
see  s.  7.] 

Sect  4.  "  And  be  it  further  enacted 
by  the  authority  aforesaid,  that  fir>m 
and  after  the  said  first  day  of  Trinity 
Term,  in  case  any  person  or  persons 
shall  usurp,  intrude  into,  or  unlawfully 
hold  and  execute  an}^  of  the  said  offices 
or  franchises,  it  shall  and  may  be 
lawful  to  and  for  the  proper  officer  in 
each  of  the  said  respective  Courts, 
with  the  leave  of  the  said  Courts 
respectively,  to  exhibit  one  or  more 
information  or  informations  in  the 
nature  of  a  gtio  xcarranto,  at  the 
relation  of  any  person  or  persons 
desiring  to  sue  or  prosecute  the  same, 
and  "^who  shall  be  mentioned  in  such 
information  or  informations  to  be  the 
relator  or  relators  against  such  person 
or  persons,  so  usurping,  intruding 
into,  or  unlawfully  holding  and 
executing  any  of  the  said  offices  or 
franchises,  and  to  proceed  therein  in 
such  manner  as  is  usual  in  cases  of 
information  in  the  nature  of  a  quo 
warranto;  and  if  it  shall  appear  to 
the  said  respective  Courts,  that  the 
several  rights  of  divers  persons  to  the 
said  offices  or  franchises  may  properly 
be  determined  on  one  information,  it 
shall  and  may  be  lawful  for  the  said 
respective  Courts  to  give  leave  to 
exhibit  one  such  information  against 
several  persons,  in  order  to  try  their 
respective  rights  to  such  offices  or 
franchises,  and  such  person  or  persons, 
against  whom  such  information  or 
informations  in  the  nature  of  a  quo 
vmrranto  shall  be  sued  or  prosecuted, 
shall  appear  and  plead  as  of  the  same 
Term  or  Sessions  in  which  the  said 
information  or  informations  shall  be 
filed,  unless  the  Court  where  such 
information  shall  be  filed,  shall  give 
further  time  to  such  person  or  persons, 
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the  meaning  of  that  statute,  so  as  to  entitle  the  relator  to  costs        Reo. 

under  section  5.     Section  1  recites,  that  *divers  persons  had  of  late    aBmsHAw. 

''  illegally  intruded  themselves  into,  and  have  taken  upon  them-      L  ^^^^  ] 

selves  to  execute,  the  offices  of  mayors,  bailiffs,  portreeves,  and 

other  offices  within  cities,  towns  corporate,  boroughs  and  places ; " 

and  that  where  such  offices  were  annual  offices,  it  was  difficult  to 

try  the  right  within  a  year ;  and  where  such  offices  were  not  annual 

offices,  it  hath  been  found  difficult  to  try  "  the  right  of  such  persons 

to  such  offices  before  they  have  done  divers  acts  in  their  said  offices 

prejudicial  to  the  peace,  order,  and  good  government  within  such 

cities,  towns  corporate,  boroughs  and  places  wherein  they  have 

respectively  acted :  And  whereas  divers  persons  who  had  a  right  to 

such  offices,  or  to  be  burgesses  or  freemen  of  such  cities,  towns 

corporate,  boroughs  or  places,  have  either  been  illegally  turned  out 

of  the  same,  or  have  been  refused  to  be  admitted  thereto,  having  in 

many  of  the  said  cases  no  other  remedy  to  procure  themselves  to  be 

respectively  admitted  or  restored  to  their  said  offices  or  franchises 

of  being  burgesses  or  freemen,  than    by  writ  of  inandamus*'  &c. 

And  enacts  that  returns  shall  be  made  to  the  first  writs  of  inmulamns 

which  shall  issue  in  such  cases.     Section  4  enacts,  that  in  case 

any  person  shall  usurp,  &c., ''  any  of  the  said  offices  or  franchises," 

it  shall  be  lawful  to  exhibit  an  information   in  the  nature  of   a 

quo  wan-anto  against  such  person  so  usurping,  &c.,  "  any  of  the 

said  offices  or  franchises."     Section  5  enacts,  that  in  case  any  person 

against  whom  such  information  shall  lawful  to  and    for   the    said    Courts 

be    exhibited    to    plead;     and    such  respectively,  as  well  to  give  judgment 

person  or  persons,   who  shall  sue  or  of   ouster    against  such     person     or 

prosecute  such  information  or  infer-  persons,  of  and  from  any  of  the  said 

mations  in  the  nature  of  a  quo  tvar-  offices  or  franchises,  as  to  such  person 

rttnto,  shall  proceed  thereupon   with  or  persons  respectively,  for  his  or  their 

the  most  convenient  speed  that  may  usurping,  intruding  into,   or  unlaw- 

be  ;  any  law  or  usage  to  the  contrary  fully  hohiing  and  executing  any  of  the 

thereof  in  anywise  notwithstanding."  said  offices  or  franchises ;  and  also  it 

Sect.  5.  "  And  be  it  further  enacted  shall  and  may  be  lawful  to  and  for  the 

and  declared  by  the  authority  afore-  said  Courts  respectively,  to  give  judg- 

said,  that  from  and  after  the  said  first  ment,  that  the  relator  or  relators,  in 

day  of  Trinity   Term,    in    case   any  such  information  named,  shall  recover 

person  or  persons,  against  whom  any  his  or  their  costs  of  such  prosecution ; 

information    or   informations  in   the  andif  judgment  shall  be  given  for  the 

nature  of  a  qtto  warranto  shall  in  any  defendant  or  defendants  in  such  infor- 

of  the  said  cases  be  exhibited  in  any  of  mation,  he  or  they,  for  whom  such 

the  said  Courts,   shall    be  found   or  judgment  shall  be  given,  shall  recover 

adjudged  guilty  of  an  usurpation,  or  his  or  their  costs   therein    expended 

intrusion  into,  or  unlawfully  holding  against  such  relator  or  relators  ;  such 

and  executing  any  of  the  said  offices,  costs  to  be  levied  in  manner  aforesaid.*' 
or  franchises,  it  shall   and   may  be 
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TlBQ.  against  whom  an  information  in  the  nature  of  a  quo  warranto 
Gbimshaw.  B^^^l^  "in^any  of  the  said  cases  be  exhibited/' &c.,  shall  be  foand 
guilty,  "  it  shall  and  may  be  lawful  to  and  for  the  said  Courts 
respectively  to  give  judgment,  that  the  relator  or  relators  in  such 
information  named  shall  recover  his  or  their  costs  of  such  prosecu- 
tion.*' It  is  submitted  that  the  office  of  coroner  of  the  borough  of 
Wigan  is  an  **  office "  within  a  "  borough,"  within  the  meaning 
of  the  Act.  It  appears  by  the  special  verdict,  that  before  the 
Municipal  Corporation  Act  (5  &  6  Will.  IV.  c.  76),  the  mayor  of 
[  ^266  ]  the  borough  for  the  time  *being  held  the  office  of  coroner,  by 
virtue  of  his  office.  Therefore,  if  the  intrusion  had  taken  place 
anterior  to  that  Act,  it  would  have  been  difficult  to  have  contended 
that  it  was  not  an  office  within  the  9  Anne,  c.  20.  By  section  62 
of  the  Municipal  Corporation  Act,  the  council  of  the  borough  are 
to  *'  appoint  a  fit  person,  not  being  an  alderman  or  councillor,  to  be 
coroner  of  such  borough  so  long  as  he  shall  well  behave  himself  in 
his  office  of  coroner,  and  shall  fill  up  every  vacancy  of  the  office  of 
coroner  of  the  borough  ;  "  &c.,  and  none  shall  "  take  any  inquisi- 
tion which  belongs  to  the  office  of  coroner  within  such  borough, 
save,"  &c. ;  "  and  every  such  coroner,"  for  every  inquisition,  &C., 
"  shall  be  entitled  to  have  the  sum  of  20«.,"  &c., "  to  be  paid  by 
the  treasurer  out  of  the  borough  fund  of  such  borough,  by  order  of 
the  Court  of  Quarter  Sessions  for  such  borough."  To  an  ordinary 
reader  it  would  seem  that  the  only  change  made  by  that  Act  was 
separating  the  two  offices  of  mayor  and  coroner,  and  regulating  the 
mode  of  election,  and  the  payment  of  fees,  for  which  the  order  of 
[  ^'^^  ]  the  Court  of  ^Quarter  Sessions  was  to  be  obtained.  The  question 
will  be,  whether  that  Act,  in  separating  the  two  offices,  and  providing 
that  the  council  of  the  borough  shall  elect  to  the  office,  and  the 
•  Quarter  Sessions  regulate  the  payment  of  fees,  has  rendered  the 
office  of  coroner  less  an  office  within  the  meaning  of  the  9  Anne, 
c.  20,  than  it  was  before.  The  earliest  case  to  be  found  in  the 
books  on  this  subject  is  that  of  Rex  v.  WiUianis  (i).  There  the 
information  set  forth  the  corporation  of  the  town  of  Denbigh  by 
letters  patent,  giving  the  corporation  power  to  have  and  hold 
within  the  borough  a  court  of  record,  and  alleged  the  acceptance 
of  these  letters  patent  by  the  corporation ;  and  that  by  virtue  of 
these  letters  patent,  the  said  court  of  record  ought  to  have  been 
held  *'  before  the  bailiffs  of  the  said  borough  for  the  time  being,  or 
one  of  them."  It  then  charged  the  defendant  with  holding  the 
(1)  1  Burn  402;  S.  C.  1  VT.  Bl.  93;  2  Ld.  Ken.  68. 


vol,.  Lxxix.j  1847.     Q.  B.     6  DOWL.  &  L.  266—267.  851 

Coart,  without  legal  warrant,  he  not  being  one  of  the  bailiffs  of  Kkq. 
the  borough.  After  verdict  against  the  defendant,  and  judgment  gbius'uaw. 
signed  for  the  relator's  costs,  error  was  brought ;  and  it  was  held 
that  the  relator  was  not  entitled  to  costs  under  the  9  Anne,  c.  20. 
That  case  is,  however,  not  analogous  to  the  present.  There  it  does 
not  appear  that  the  Judge  of  the  court  of  record  was  appointed  by 
the  corporation,  or  even  that  the  bailiffs  were ;  nor  would  the 
judgment  in  that  case  have  ousted  the  party.  Mr.  Justice  Denison 
there  says,  '^  The  charge  is  not  within  the  Act  of  Parliament  of 
9  Anne,  c.  20.  The  information  sets  out  the  charter,  which  gives 
power  to  the  bailiffs  to  hold  this  Court  in  the  corporation :  and  it 
calls  upon  the  defendant  to  know  hy  what  authority  he  held  it  in 
the  absence  of  the  bailiffs.  But  surely,  this  has  no  relation  in  the 
earth  to  the  office  of  bailiff;  nor  will  it  be  said  that  he  could,  upon 
this  information,  have  been  ousted  of  the  office  of  bailiff."  Besides, 
there  the  question  arose  on  a  writ  of  error  brought  by  the  defendant 
to  reverse  the  *judgment  of  costs.  In  Rex  v.  IVallis  (i),  the  informa-  [  •^^^  ] 
tion  was  against  a  party  for  exercising  the  office  of  constable,  which 
was  clearly  not  a  corporate  office.  In  Hex  v.  Hall  (2),  the  office 
there  was  Commissioner  of  a  court  of  requests  within  the  cor- 
porate town  of  Bristol,  which  also  is  not  a  corporate  office.  Besides, 
in  that  case,  it  does  not  appear  even  that  the  right  of  appointment 
of  the  Commissioner  was  in  the  hands  of  the  corporation.  The 
duty  of  coroner  is  not  merely  to  take  inquests  on  bodies.  He  is 
an  officer  to  whom  writs  are  addressed  for  various  other  matters. 
It  is  difficult  to  see  why  he  should  not  be  considered  as  much  a 
corporate  officer  as  a  recorder,  whose  duties  are  distinct  from  a 
corporate  character;  and  yet  the  latter  is  a  corporate  officer: 
Com.  Dig.  tit.  "Franchise,"  (F  24).  By  Statute  Westm.  1, 
8  £dw.  I.  c.  10,  coroners  are  to  be  chosen  throughout  the  country  : 
Com.  Dig.  tit.  *'  Officer,"  (G  4).  The  mayor  being  coroner,  must 
therefore  have  been  coroner  by  charter,  and  so  an  officer  of  the 
corporation.  (They  referred  to  7  Will.  IV.  &  1  Vict.  c.  78,  s.  8, 
which  directs  coroners  of  boroughs  to  lay  their  expenses  before 
the  town  council.)  At  any  rate,  if  the  Court  entertain  a  doubt  on 
the  matter,  they  will  allow  the  judgment  for  costs  to  stand,  and 
leave  the  other  side,  if  they  think  fit,  to  bring  their  writ  of  error ; 
as  was  done  in  the  case  of  Rex  v.  Williavis ;  and  not  conclude  the 
relator  by  granting  this  rule. 

(1)  5  T.  K.  376.  (2)  1  B.  &  C.  237 ;  S.  C.  2  Dowl.  & 

By.  341. 
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Keg.  Cowling f  in  support  of  the  rule : 

V. 

Obtmshaw.  It  is  submitted  that  the  office  of  coroner  is  not  an  office,  within 
the  meaning  of  the  9  Anne,  c.  20,  s.  5.  He  is  an  officer  appointed 
under  the  Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76,  s.  62, 
by  the  town  council  of  the  borough,  and  holds  his  office  for  life, 
unless  guilty  of  misconduct.  He,  therefore,  has  a  freehold  in  his 
office,  and,  when  appointed,  is  not  amenable  to  the  corporation. 
I  ♦268  ]  He  need  not  be  a  *member  of  the  corporation ;  nor  is  he,  under 
that  statute,  paid  by  the  corporation,  but  by  the  Court  of  Quarter 
Sessions.  He  merely  exercises  his  duties  within  a  limited  district, 
which,  consequently,  is  exempted  from  county  rates.  But  should 
there  be  no  separate  Court  of  Quarter  Se^ions  for  the  borough, 
then  the  coroner  for  the  county,  by  sect.  64  (i),  is  to  act  within  the 
borough ;  and  for  so  doing,  is  to  be  paid  as  for  inquisitions  taken 
in  the  county.  So  that  it  is  not  even  necessary  that  the  corporation 
should  have  any  coroner  at  all,  and  it  is  wholly  accidental  whether 
there  will  be  a  coroner  in  the  corporation,  which  is  completq  without 
him.  A  coroner  acts  for,  and  is  the  servant  of,  the  Crown :  4  Inst. 
271.  By  sect.  68  of  the  Municipal  Corporation  Act,  he  is  to  make 
his  return  of  inquisitions  to  the  Secretary  of  State.  He  need  not 
attend  corporation  meetings.  He  is  not  bound  to  hold  inquests  on 
the  bodies  of  members  of  the  corporation,  as  distinguished  from 
those  of  other  persons.  His  duties  are  entirely  unconnected  with 
the  corporation.  He  acts  sometimes  as  a  deputy  of  the  sheriff. 
The  only  pretence  for  saying  that  he  is  a  corporate  officer  is,  that 
he  acts  within  the  limits  of  the  borough,  which  is  a  corporation.  It 
is  true  that  he  is  appointed  by  the  council  of  the  borough,  and  that 
his  fees  come  out  of  the  borough  fund ;  but  it  is  submitted  that 
that  is  not  sufficient  to  give  to  his  office  the  character  of  a  corporate 
office.  The  appointment  is  not  made  in  exercise  of  a  franchise, 
but  as  a  duty  consequent  on  having  a  Court  of  Quarter  Sessions. 
[  *259  ]  *The  office  would  probably  continue  if  the  place  were  disfranchised. 
A  constable  is  appointed  by  the  corporation,  and  is  paid  out  of  their 
funds,  but  he  is  not  a  corporate  officer  (2).  So,  although  a  corpora- 
tion appoint  a  schoolmaster,  or  a  clergyman,  within  a  corporate 
town,  and  the  funds  out  of  which  both  are  paid  be  corporate  funds, 
or  the  advowson  of  the  living  which  the  latter  holds  belongs  to  the 
corporation,  that  does  not  render  them  corporate  offices.  A  county 
coroner,  although  elected  only  for  a  district ;  7  &  8  Vict,  c,  92,  s.  19 ; 

(1)  See  now  Municipal  Corporations  (2)  Rex  v.  Wallia,  o  T.  E.  375. 

Act,  1882,8.  174. 
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is  as  much  an  officer  of  the  Crown  as  lie  ever  was ;  and  does  not  REn. 
become  an  officer  of  the  district.  Supposing  the  borough  had  not  gbimshaw. 
applied  for  a  separate  Court  of  Quarter  Sessions,  and  there  had 
been  no  coroner  for  the  borough  at  all,  could  the  county  coroner 
acting  within  the  borough  be  said  to  be  a  corporate  officer?  The 
Stat.  9  Anne,  c.  20,  it  is  submitted,  does  not  apply  to  all  offices  in 
corporate  towns,  as  at  first  sight  might  appear  to  be  the  case  ;  but 
only  to  corporate  offices.  In  the  report  of  Rex  v.  Williams,  in 
Lord  Kenyon's  Reports  (i),  Lord  Mansfield  there  says,  "  Two 
questions  are  made,  first,  whether  the  statute  judgment  be  good; 
secondly,  whether  the  common  law  judgment  is  good.  The  first 
depends  on  a  sound  construction  of  the  stat.  9  Anne,  c.  20.  All 
corporations  consist  of  two  classes ;  the  officers,  or  magistracy,  and 
the  burgesses,  or  members  who  are  to  be  governed ;  and  the  view 
of  the  Act  was  plainly  to  comprehend  both  these ;  for,  as  before, 
the  only  remedy  was  by  information  at  the  King's  suit,  though,  by 
the  frequent  sittings  of  Parliament,  and  the  Crown  having  granted 
out  these  franchises  to  some  one  or  other,  the  dispute  was  rather 
of  a  civil  nature,  between  the  contending  parties  who  had  the  right, 
than  any  wrong  done  to  the  King,  who  had  granted  out  the  franchise : 
this  Act,  therefore,  puts  it,  as  near  as  may  be,  on  the  foot  of  a  civil 
action,  and  gives  costs  according  to  the  event  of  the  suit,  that  so 
the  right  between  "^John,  and  Thomas,  may  be  decided ;  but  does  [  *260  ] 
not  extend  to  every  usurpation  of  offices,  which  may  be  out  of  a 
corporation,  as  stewards  of  leets,  &c.  The  Act  is  uncommonly 
clear,  and  express,  as  to  this  point,  and  the  word  *  franchise '  in 
the  title  (which  is  no  part  of  the  law,  but  only  an  epitome  of  it, 
and  rather  the  province  of  the  clerk  to  settle ;  and  is  never  read 
but  once,  nor  the  question  put  concerning  it,  until  the  law  is  passed), 
must  be  interpreted  from  the  body  of  the  Act,  which  plainly  restrains 
it  to  freedoms,"  &c.  The  report  in  Wm.  Blackstone's  Reports  (2) 
is  substantially  the  same.  The  Court  has  always  put  a  strict  con- 
struction on  the  words  in  9  Anne,  c.  20.  **  Places  "  has  been  held 
to  mean  places  ejusdem  generis  with  those  before  enumerated  :  Rex 
V.  Wallis  (3).  In  that  case,  the  information  was  for  exercising  the 
office  of  constable  of  Birmingham ;  and  because  Birmingham  was 
neither  a  city,  town  corporate,  or  borough,  they  held  it  could  not 
come  under  the  word  "  place,"  which  was  not  to  be  taken  in  its 
larger    sense,    which    would    have    rendered    the    former    words 

(1)  2  Ld.   Ken.   68,   73;    8.    C\   1  (2)  Vol.  L  p.  93. 

Burr,  402 ;  1  W.  Bl.  93.  (3)  5  T.  E.  375. 
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Rbq.  unnecessary,  but  to  be  construed  as  extending  only  to  places  of  the 
Gbimsh AW.  same  kind  with  those  before  enumerated.  So  in  Rex  v.  Richardson  ( i ) » 
which  was  on  the  construction  of  a  statute  in  pari  materia  with  the 
9  Anne,  c.  20,  the  Court  held  that  the  ''  portreeve  "  of  a  "  borough," 
although  expressly  named  in  the  Act,  yet  not  being  a  corporate 
officer,  was  not  within  the  meaning  of  the  Act.  In  Rejr  v.  Hall  (2), 
the  Commissioner  of  a  court  of  requests  had  as  great  a  title  to  be 
considered  a  corporate  officer  as  a  coroner  has.  These  cases  were 
all  reviewed  and  confirmed  in  an  elaborate  judgment  of  Mr.  Justice 
Baylby,  in  Rex  v.  M'Kay  (3) ;  and,  therefore,  it  may  be  considered 
as  settled  law,  that  to  come  within  the  9  Anne,  c.  20,  it  must  be  a 
corporate  office.  Whether  a  recorder  is  a  corporate  officer,  as,  it  is 
said,  is  stated  in  Com.  Dig.  tit.  ''  Franchise,"  it  is  not  necessary  to 
[  *26l  ]  discuss ;  that  is  no  authority  as  to  his  coming  *within  the  9  Anne, 
c.  20.  As  to  what  is  urged  respecting  the  course  to  be  taken  if  the 
Court  have  any  doubt,  it  is  submitted,  that  as  no  judgment  has  as 
yet  been  pronounced  by  the  Court  itself  as  to  costs,  the  proper 
course  would  be,  (at  all  events,  if  the  opinion  of  the  Court  should 
be  in  favour  of  the  defendant),  not  to  allow  any  judgment  to  be 
entered  for  the  costs,  but  to  let  the  relator  bring  his  writ  of  error, 
which  it  is  perfectly  competent  for  him  to  do.  In  Rez  v.  Williams  (4), 
the  judgment  for  costs  was  that  of  the  Great  Court  of  Sessions  for 
the  county  of  Denbigh.  The  only  course  that  could  l>e  pursued  in 
that  case  was  for  the  defendant  to  bring  a  writ  of  error. 

Cur.  adr.  ntlt. 

Pattbson,  J. : 

I  have  looked  into  the  Acts  of  Parliament,  and  the  cases  which 
have  been  cited,  and  whatever  may  have  been  the  case  under  the 
original  charter,  whether  before  the  Municipal  Corporation  Act  the 
coroner  was  a  corporate  officer,  I  do  not  think  it  necessary  to  con- 
sider. Indeed,  I  do  not  very  well  see  how  the  question  could  ever 
arise  ;  as  the  mayor  united  in  his  own  person  the  offices  of  mayor 
and  coroner,  and,  in  the  former  capacity,  he  was  unquestionably  a 
corporate  officer.  The  Municipal  Corporation  Act  has,  however, 
destroyed  that  state  of  things ;  for  it  enacts,  that  wherever  a  borough 
has  a  separate  Court  of  Quarter  Sessions,  the  council  of  the  borough 
may  appoint  a  coroner ;  but  where  it  has  not  a  separate  Court  of 

(1)  9  East,  469.  By.  393. 

(2)  1  B.  &  0.  237.  (4)  1  Burr.  402 ;  .S.  C.  1  W.  BL  93; 
3)  5  B.  &  0.  640;  S.  C.  8  Dowl.  &      2  Ld.  Ken.  68. 
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Quarter  Sessions,  the  coroner  for  the  county  or  district  is  to  act.        bbo. 
In  the  present  case,  the  borough  in  question  has  a  separate  Court    qbimshaw 
of  Quarter  Sessions,  and  the  question  now  to  be  decided  is,  whether 
the  coroner  appointed  by  the  council  of  this  borough  can  be  said 
to  be  a  corporate  ofiBcer  since  the  Municipal  Corporation  Act,  so  as 
to  come  within  the  statute  of  Anne. 

Now,  it  seems  to  me,  that  he  is  not  a  corporate  officer  within  the 
meaning  of  the  statute  of  Anne.     He  is  the  ^Queen's  officer,  bis       f  ^^^^  ] 
duties  are  entirely  independent  of  the  corporation,  and  although  he 
is  appointed  by  the  corporation,  it  does  not  make  him  their  officer. 

I,  therefore,  think  that  he  is  not  entitled  to  costs  under  the  statute 
of  Anne. 

It  was  urged,  however,  that  even  should  I  be  of  this  opinion,  I 

should  yet  allow  the  relator  to  have  judgment  for  bis  costs,  and  not 

preclude  him  by  this  decision,  but  leave  the  defendant  to  bring  a 

writ    of    error,   as    it    was  said   was  done  in   the  case  of  Rex 

V.  Williams  (i) ;  but  I  see  no  difficulty  in  pronouncing  in  favour  of 

the  defendant  on  the  present  occasion,  as  it  is  equally  open  to  the 

other  side  to  bring  a  writ  of  error,  on  the  ground  that  the  judgment 

is  wrong,  in  not  awarding  costs.    I,  therefore,  feel  bound  to  make 

the  present  rule  absolute. 

Rule  absolute. 


KEG.   V.   JUSTICES  of  CHESHIKE.  ^i^ 

(KEKMINCHAM  v.   LOWEE  WITHINGTON  (2).)  [*26] 

(5  Dowl.  &  L.  426—430;  S.  0.  12  Jur.  161.) 

Where  a  party  unsuccessfully  opposes  a  rule  for  a  mandamua  to  set  right 
the  Sessions,  who  have  wrongly  decided  a  matter  in  his  favour,  he  will  in 
general  be  made  to  pay  the  costs  of  the  mandamus;  unless,  perhaps,  the 
matter  is  wrongly  decided  by  the  Court  it^lf ,  uninfluenced  by  any  improper 
objection  on  his  part. 

On  an  application  for  a  rule  for  the  payment  of  such  costs,  it  is  not 
necessary  that  a  demand  of  the  costs  from  the  opposite  party  should  have 
been  previously  made. 

A  RULE  had  been  obtained  in  Michaelmas  Term  last,  calling  upon 
the  overseers  of  the  township  of  Lower  Withington,  in  the  county 
of  Chester,  to  show  cause  why  they  should  not  pay  to  the  appellants 
the  costs  of  and  consequent  upon  their  application  to  this  Court  for 
a  writ  of  viandamus,  and  of  the  return  made  thereto,  and  the  costs 
of  this  application  for  them. 

(1)  1  Burr.  402 ;  S,  C.  1  W.  Bl.  93 ;  (2)  R.  8.  C.  Ord.  LXV.  r.  1,  incor-. 

2  M.  Ken,  68.  porated  by  0.  0.  E,  300^ 
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rbo.  The  facts,  as  tbey  appeared  upon  the  affidavits,  were  shortly 

Justices  OF  t^hese  :  An  appeal  against  an  order  of  removal,  in  which  the  over- 
Chkshibr  seers  of  Kermincham  were  appellants  and  the  overseers  of  Lower 
Withington  were  respondents,  came  on  for  trial  at  the  Epiphany 
Quarter  Sessions,  1847,  for  the  county  of  Chester,  holden  by 
[  ^^27  ]  adjournment  at  Enutsford.  *It  appeared  that  the  Quarter  Sessions 
begin  at  Chester,  and  are  held  afterwards,  by  adjournment,  at 
Knutsford  for  the  northern  division  of  the  county.  The  respon- 
dents objected  to  the  notice  of  appeal  that  it  was  given  for  the 
Sessions  to  be  holden  at  Chester,  and  contended  that  it  ought  to 
have  staled  that  it  was  given  for  the  adjourned  Sessions  at  Enuts- 
ford. The  Sessions  entertained  the  objection,  and  refused  to  hear 
the  appeal.  In  Hilary  Term,  1847,  the  appellants  obtained  a  rule 
nui  for  a  mandamtis  to  compel  the  Sessions  to  enter  continuances 
and  hear  the  appeal :  against  which  the  respondents  showed  cause 
in  Trinity  Term  in  the  same  year ;  when  the  Court,  in  the  absence 
of  any  evidence  to  show  that  the  practice  of  the  Sessions  required 
the  notice  in  a  different  form  to  the  one  used,  made  the  rule 
absolute  (i).  The  appeal  had  since  been  tried,  and  the  order  of 
removal  was  quashed.  The  present  rule  was  then  obtained.  It  did 
not  appear  upon  the  affidavits  in  support  of  the  rule,  whether  any 
demand  of  the  costs  of  the  mandamtis  had  been  made  upon  the 
respondents. 

Pashley  now  showed  cause  : 

Although  the  general  rule  m^y  be  that  the  costs  of  a  mandamus 
follow  the  event,  the  Court  will  not  visit  a  party  with  costs  who 
merely  comes  here  to  support  a  judgment  of  the  Court  below  in  his 
favour.  Where  the  judgment  of  the  Court  below  has  been  pro- 
nounced in  favour  of  a  party,  he  ought  not  to  be  bound  to  decide 
upon  the  validity  of  it,  at  the  peril  of  being  visited  with  costs  in  case 
of  failure.  The  case  might  be  different  supposing  the  unsuccessful 
party  were  trying  to  reverse  the  decision  of  the  Court  below.  •  ♦ 
[  428  J  There  is  another  answer  to  this  application.  The  affidavits  should 
have  shown  that  the  costs  of  the  mandamus  were  demanded  before 
putting  the  parties  to  the  expense  of  this  application. 

[  429  ]  'Townsend,  in  support  of  the  rule  : 

The  objection  to  the  notice  of  appeal  was  clearly  untenable,  as 
Eeg.  V.  Jti^tices  of  Suffolk  shows  (i) ;  and  there  was  no  pretence  for 

(1)  See  Reg.  v.  Justices  of  Suffolk,  4  Dowl.  &L.  6^8. 
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{raying  that  the  respondents  were  deceived  by  the  notice,  as  they         Rbo. 

appeared  to  take  the  objection  at  the  Knutsford  Sessions.     The  justioksof 

respondents  ought  not,  therefore,  to  have  shown  cause  against  the     c^J^h^ke. 

rule  for  the  mandamus,  and  in  that  case,  probably,  they  would  not 

Lave  been  subject  to  costs.     Their  doing  so  was  vexatious,  and  the 

Court  will  consider  this  as  a  proper  case  for  inflicting  costs.     In 

Reg.  V.  The  Jtistices  of  Surrey  (i),  it  was  decided  that  where  a  party 

obtains  a  judgment  of  the  Sessions  in  his  favour  on  a  frivolous 

objection,  and   afterwards  opposes  a  mandamus  issuing  to  set  it 

right,  the  Court  will  make  him  pay  the  costs  of  the  mandamus. 

As  to  a  demand  of  the  costs  being  made  before  this  motion  was 

made,  there  is  no  rule  or  practice  that  requires  it.     In  point  of 

fact  it  could  not  be  done,  as  the  costs  cannot  be  taxed  until  this 

Court  order  them  to  be  paid. 

WlOHTMAN,   J.: 

I  think  that  this  case  comes  within  the  rule,  that,  in  general, 
the  costs  must  follow  the  event  of  the  mandamua.  The  respondents 
were  not  misled  by  the  notice  of  appeal  to  which  they  objected,  for 
they  came  to  the  Knutsford  Sessions  to  take  the  objection.  I  see 
nothing  in  this  case,  therefore,  to  take  it  out  of  the  ordinary  rule ; 
and  unless  there  were,  according  to  the  cases  which  have  been 
cited,  the  costs  must  follow  the  event.  I  think  it  is  right  they 
should  do  so  in  all  cases,  unless  there  be  special  circumstances 
which  would  render  the  application  of  the  rule  unjust;  such, 
perhaps,  as  where  the  matter  is  wrongly  decided  by  the  Court  itself, 
uninfluenced  by  any  improper  objection  by  the  party  in  whose  favour 
it  is  decided.  *Here,  however,  the  objection  which  has  rendered  [  •430  ] 
these  proceedings  necessary,  was  taken  by  the  respondents  them- 
selves, and  they  afterwards  persevere  in  opposing  a  tnandamus  to 
set  the  matter  right. 

With  respect  to  the  other  point,  I  am  informed,  by  the  officer 

of  the  Crown  Office,  that  it  is  not  necessary  that  there  should  be 

a  previous  demand  of  the  costs ;   that  in  practice  none  is  ever 

made ;  and  that  there  is  no  rule  requiring  an  affidavit  stating  such 

a  demand. 

Rule  absolute  (2). 

(1)  Since    reported,     9    Q.    B.    37.      Ham.  &  Allen'sl^ew.  Seas.  Cases,  357. 
Townseitd  cited  the  case,  nom.  Reg,  ▼.  (2)  See  the  next  case, 

2'he  Overseers  of  Oxted,  from  2  Car. 
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1848.  EEG.   V.   The  JUSTICES  of  CUMBERLAND. 

[430]  REG.  V.   The  JUSTICES  of  LANCASHIRE  (I). 

(.)  Dowl.  &  L.  430—439;  S.  C.  17  L.  J.  M.  G.  133;  12  Jur.  1048.) 

A  party,  who  succeeds  at  the  Sessions  upon  an  objection  which  turns  out 
to  be  ill  founded,  and  resists  an  application  for  a  mandamus  to  comHrt  the 
error,  by  showing  cause  against  it,  is  within  the  general  rule  for  the  pay- 
ment of  the  costs  by  the  unsuccessful  party ;  subject  to  exceptions  which 
the  Court  may  make  in  particular  cases  in  the  exercise  of  their  general 
jurisdiction  over  the  costs  (2). 

In  the  first  mentioned  case,  a  rule  had  been  obtained  in  Easter 
Term  last,  calling  on  the  churchwardens  and  overseers  of  the  poor  of 
the  township  of  Ellenborough  and  Ewanrigg,  in  the  county  of  Cumber- 
land, to  show  cause  why  they  should  not  pay  to  the  Whitehaven 
Junction  Railway  Company,  the  prosecutors  in  this  prosecution,  or 
to  their  attorney,  the  costs  of  and  occasioned  by  the  application  for 
the  said  writ  and  consequent  thereon,  the  costs  of  the  said  writ  and 
of  the  return  thereto,  and  the  costs  of  this  application. 
[  431  ]  It  appeared  upon  the  affidavits,  in  support  of  the  rule,  that  an 

appeal  by  the  Whitehaven  Junction  Railway  Company  against  a 
poor  rate  made  by  the  township  of  Ellenborough  and  Ewanrigg 
upon  the  railway  within  the  township,  came  on  for  trial  at  the 
Michaelmas  Quarter  Sessions,  1847,  when  the  counsel  for  the 
respondents  objected  that  the  appeal  could  not  be  heard,  because 
the  notice  of  appeal  was  not  properly  signed  ;  the  attomies 
signing  it,  on  behalf  of  the  Company,  not  having  been  appointed 
under  the  seal  of  the  Company.  It  did  not  appear  that  sections  88 
and  90  of  the  Company's  Act,  7  &  8  Vict.  c.  Ixiv.,  by  which  the 
directors  were  empowered  amongst  other  powers  to  be  exercised  by 
them  "  to  appoint  or  displace  any  of  the  officers  of  the  Company," 
were  brought  specifically  under  the  notice  of  the  Quarter  Sessions, 
who,  treating  the  Companyas  an  ordinary  body  corporate,  considered 
the  objection  as  a  fatal  one,  an  1  refused  to  hear  the  appeal. 

In  Michaelmas  Term,  1847,  the  appellants  came  to  this  Court 
for  a  mandainuB  to  compel  them  to  enter  and  hear  the  ap[)eal. 
The  rule  nisi  for  a  mandamus  called  on  the  justices  to  show  cause, 
but  was  directed  to  be  served  also  on  the  churchwardens  and  over- 
seers of  the  respondent  township.      The  justices  did  not  show 

(1)  These    cases    were    decided   in  day,  and  were  included  in  the  same 

Trinity    Term,    1848,    but    are    here  judgment. 

inserted  on  account  of  their  refei-ence  (2)  R.  S.  G.  Ord.  LXV.  r.  1,  incor- 

to    the   foregoing    case.      They    are  porated  by  C.   O.   B.   300;    nnd  see 

reported  together,  as  they  involve  the  C.  0.  R.  63. 
same   point,   were  argued  the  same 
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canse,  but  the  clmrch wardens  and  overseers  did  ;  and  attention  Kco. 

being  drawn  to  the  terms  of  the  Act,  this  Court,  in  Hilary  Term,  jubticksof 

1848,  made  the  rule  absolute  (i).    At  the  Easter  ♦Quarter  Sessions,  ^?""*" 

the  justices  proceeded  accordingly  to  hear  the  appeal,  and  held  [  ^432  ] 
that  the  rate  should  be  amended,  and  the  rateable  value  of  the 


(1)  Reg.  1'.  The  Justices  of  Cxtm- 

BERLAND. 

(5  Dowl.  &  L.  431—432,  n.  ;  S.  C.   17 
L.J.  Q.  B.  102;  12  Jur.  1025.) 

Where  a  private  Act  of  Parliament, 
constituting  a  Railway  Company, 
provides  that  the  directors  may 
''appoint  or  displace  any  of  the 
officers  of  the  Company ; "  the 
appointment  of  an  attorney  to  the 
Company  need  not  be  under  seal. 

This  was  a  rule  for  a  mandamus  to 
the  justices  of  Cumberland  to  enter 
continuances  and  hear  an  appeal 
against  an  assessment  of  a  poor  rate, 
in  which  the  Whitehaven  Junction 
Railway  Company  were  appellantSf 
and  the  overseers  of  the  township  of 
EUenborough  respondents. 

It  appeared  that  upon  the  hearing 
of  the  appeal,  the  notice  of  ^appeal 
proved  by  the  appellants  was  signed 
"Armistead  and  Musoroye,  attor- 
neys for  the  above  named  Whitehaven 
Junction  Railway  Company."  The 
respondents  objected  that  the  Com- 
pany being  a  corporation  by  Act  of 
Parliament,  the  appointment  of  the 
attorneys  must  be  proved  under  the 
corporate  seal  of  the  Company ;  and 
tliat  not  being  done,  the  Sessions 
decided  in  favour  of  the  objection,  and 
refused  to  hear  the  appeal. 

Cotvluiy  and  Jtamshay  showed 
cause  (Hilary  Term,  1848),  and  re- 
ferred to  the  41  Geo.  III.  c.  23,  p.  4, 
requiring  the  notice  of  appeal  against 
an  assessment  to  a  poor  rate  to  be 
signed  •*  by  the  person"  ** giving  the 
same,  or  his,  her,  or  their  attorney,  on 
his,  her,  or  their  behalf,"  and  cited 
Com.  Dig.  tit.  "  Franch."  (F  13),  and 
Amohl  V.  The  Corporation  of  Poole, ^ 
as  authorities,  that  in  the  case  ol  a 


corporation,  as  the  Railway  Company  1848. 

was,  it  was  necessary  that  the  appoint-        Jan,  27. 

ment  of  an  attorney  should  be  under  

the  corporation  seal.  They  admitted, 
however,  that  by  the  Act  of  Parliament 
constituting  this  Company  (7  &  8  Vict, 
c  Ixiv.),  a  parol  appointment  by  the 
directors  under  the  83rd  section,  which 
enacts,  *'  that  the  directors  shall  have 
the  management  and  superintendence 
of  the  affairs  of  the  Company,"  and 
"  may  lawfully  exercise  all  the  powers 
of  the  Company,"  &c.,  **  and  amongst 
other  powers  to  be  exercised  by  the 
directors,"  **  may  appoint  and  displace 
any  of  the  officers  of  the  Company," 
&c.,  might  have  been  sufficient ;  but 
they  contended  that  no  appointment 
at  all  having  been  proved,  the  Sessions 
were  right  in  the  decision  to  which 
they  came. 

(It  not  appearing,  however,  suffi-     I-    *'  » "•  J 
ciently  on  the  affidavits  that  this  latter 
objection  was  raised  at  the  Sessions) 

Martin  and  Greig,  in  support  of 
the  rule,  were  not  called  upon. 

WlOHTMAN,  J. : 

I  feel  no  difficulty  in  this  case.  The 
Sessions  seem  to  have  laboured  under 
the  mistake  that  this  corporation  was 
in  all  respects  as  other  corporations, 
and  not  under  a  special  Act  of  Parlia- 
ment. It  is  clear,  that  under  the  83rd 
section,  the  directors  may  appoint  the 
officers  of  the  Company  by  parol,  and 
if  so,  that  they  may  appoint  an 
attorney ;  and,  indeed,  that  point  is 
conceded  by  the  respondents  ;  but  it  is 
said  that  no  appointment  at  all  was 
proved.  That  objection,  however,  was 
not  taken  at  Sessions,  and,  therefore, 
cannot  avail  now.  The  rule  miist  be 
absolute. 

little  abtolHtf, 


t  61  R  B.  664  (4  Man.  &  G.  860 ;  8.  C.  5  Soott,  N.  R.  741). 
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Rbo.         defendants'  property  should  *be  reduced  from  170Z.  to  6<M.,  and 
JuHTioKsoF    that  the  respondents  should  pay  the  costs  of  the  appeal.     The 
present  rule  having  been  accordingly  obtained, 


Cumber- 
land. 

[  nss  ] 


Cowling  and  Raimhay  now  showed  cause : 

It  is  submitted  that  this  is  not  a  case  in  which  the  Court  will 
compel  the  unsuccessful  party  to  pay  the  costs  of  the  viandamm. 
The  application  is  to  the  discretion  of  the  Court  under  the 
1  Will.  IV.  c.  21,  s.  6(1),  which  enacts,  "that  in  all  cases  of 
application  for  any  writ  of  jnandaimis  whatsoever,  the  costs  of  such 
application,  whether  the  writ  shall  be  granted  or  refused,  and  also 
the  costs  of  the  writ,  if  the  same  shall  be  issued  and  obeyed,  shall 
be  in  the  discretion  of  the  Court,  and  the  Court  is  hereby  authorized 
to  order  and  direct  by  whom  and  to  whom  the  same  shall  be  paid.*' 
The  rule  laid  down  in  cases,  like  the  present,  is  that  wherever  the 
Court  below  gives  judgment  in  favour  of  an  objection,  the  parties 
coming  here  to  uphold  the  decision  of  the  Court  below  in  their 
favour,  ought  not  to  be  visited  with  the  costs,  if  this  Court  should 
decide  the  judgment  to  be  erroneous.  In  Reg.  v.  The  Sheriff  of 
Middlesex  (2),  which  was  an  application  by  the  prosecutor  for  the 
costs  of  a  maiuiamus^  which  had  issued  in  a  case  of  Walker  v.  The 
BUickwall  Railttay  Compain/(s),  it  appeared  that  on  the  execution 
of  an  inquiry  under  the  Railway  Act,  the  sheriff  stopped  the  case 
on  a  preliminary  objection ;  and  a  rule  was  afterwards  obtained, 
calling  on  the  sheriff  to  show  cause  why  a  viandamus  should  not 
issue,  directing  him  to  proceed  with  the  inquiry;  against  which 
counsel,  instructed  by  the  Railway  Company,  who  had  succeeded 
before  the  sheriff,  showed  cause.  The  rule  was  made  absolute  for 
a  mandamiis  and  the  writ  was  obeyed.  And  it  was  held  that  the 
Company  could  not  be  subjected  to  costs  for  supporting  a  judicial 
decision  in  their  favour.  Lord  Denman  in  that  case  says  (4),  *'  we 
[  *434  ]  must  follow  the  "^^general  rule  that,  where  a  judicial  decision  has 
been  given,  the  party  who  comes  forward  only  to  defend  a  judgment 
in  his  favour,  and  which  he  is  entitled  to  suppose  a  right  one,  shall 
not  pay  costs."  In  that  case  the  preliminary  objection  turned 
partly  upon  the  insufficiency  of  the  precepts  issued  to  the  sheriff, 
and  partly  upon  the  construction  of  the  Company's  Act  of  Parlia- 
ment. Here  the  question  arises  upon  the  construction  of  the  Act 
of  Parliament  incorporating  the  Company.     It  is  impossible  for  the 

(1)  Rep.  S.  L.  B.  1891.  3  G.  &  D.  549). 

(2)  d  a  B.  365.  (4)  5  a  B.  366. 

(3)  61  B.  B.  388  (3  a  B.  744 ;  8.  C. 
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Rro. 
Court  to  make  any  distinction  as  to  the  degree  of  legal  diflScuIty  justioes  of 
involved  in  each  case.  It  is  sufficient  if  the  objection  be  bond  fide  Cdmbkr- 
made,  and  involve  a  question  of  law,  to  insure  the  party  in  whose 
favour  it  is  decided,  and  who  appears  here  to  support  that  decision, 
from  being  visited  with  costs  in  case  this  Court  be  of  a  different 
opinion.  It  may  be  that  if  the  objection  were  clearly  frivolous,  as 
it  was  held  to  be  in  the  case  of  Bc!;.  v.  The  Justices  of  Surrey  (i), 
the  Court  will  visit  the  party  making  it,  and  appearing  to  support 
it  on  an  application  for  a  mandamus,  with  the  costs  unnecessarily 
incurred  through  their  means.  So  in  the  case  of  Reg,  v.  The  Justices 
of  lAmdon(2),  where  the  objection  in  substance  was  that  the  appel- 
lants were  bound  to  treat  the  notice  of  appeal  as  the  grievance ;  and, 
having  allowed  the  time  to  expire,  could  not  appeal  against  the 
subsequent  removal.  But  here  the  objection  could  not  be  deemed 
to  be  frivolous,  turning  as  it  did  on  the  construction  of  the  terms  of 
an  Act  of  Parliament;  and  unless  it  was  so  palpably  untenable,  that 
the  parties  could  not  be  supposed  to  have  taken  it  bond  ftde,  the 
Court  will  not  force  them  to  pay  the  costs.  To  establish  a  different 
rule,  would  be  to  place  parties  in  extreme  difficulty,  who  cannot 
tell  when  they  may,  with  safety,  defend  the  decisions  of  the  inferior 
Court  in  their  favour. 

W.  Greig,  in  support  of  the  rule  :  [  *35  ] 

Here  the  parties  take  an  untenable  objection  in  the  Court  below, 

and  mislead  the  justices,  and  afterwards  come  to  this  Court  and 

resist  a  mandamus  to  set  them  right.     It  is  admitted  that  where 

there  exists  a  reasonable  difficulty  in  the  construction  of  an  Act  of 

Parliament,  the  parties  in  whose  favour  the  decision  of  the  Quarter 

Sessions  is  given,  ought  not  to  be  visited  with  costs  for  supporting 

that  decision,  although  ultimately  pronounced  by  this  Court  to  be 

erroneous.     Here,  however,  the  matter  was  too  plain  for  argument, 

when  the  Company's  Act  came  to  be  referred  to,  and  the  rule  for 

the  mandamus  was  made  absolute,  without  the  counsel  in  support 

of  the  rule  being  called  upon.     The  cases  of  Reg.  v.  The  Jtistices  of 

Surrey,  and  Reg.  v.  The  Justices  of  Loud  m,  are  express  authorities 

in  favour  of  the  rule.     The  appellants  have  succeeded  in  reducing 

the  rate  appealed  against  from  1701.  to  50/. 

Cur.  adv.  vult. 

(1)  Since    reported,    9    Q.    B.    37.  (2)  Since    reported,    9    Q.    B.    41. 

Cited  in  the  argument  from  2  Car.,  Cited  in  the  arg^ument  from  2  Car., 

Ham.  &  Allen*8  New  Sees.  Cases,  357  ;  Ham.  &  Allen's  New  Sess.  Cases,  568. 
nom.  Reg.  v.  Tl^  Overseers  of  OxM, 
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»»«  REG.  ».  The  JUSTICES  of  LANCASHIBR 

[  436  ]  For  head-note,  see  aitte^  p.  808. 

In  this  case  a  rale  had  been  obtained,  in  Easter  Term,  1848, 
calling  upon  the  overseers  of  the  parish  of  Ashton-under-Ljne,  in 
the  county  of  Lancaster,  to  show  cause  why  they  should  not  pay  to 
the  overseers  of  the  poor  of  the  township  of  Butley,  in  the  same 
county,  the  prosecutors  in  this  prosecution,  or  to  their  attorney,  the 
costs  of  and  occasioned  by  the  application  for  the  writ  of  mandamus 
in  this  cause,  and,  consequent  thereon,  the  costs  of  the  writ,  and 
the  costs  of  this  application. 

The  Sessions  having  refused  to  hear  the  appeal  on  an  objection 
to  the  sufficiency  of  the  notice,  and  a  niandamtis  compelling  them  to 
hear  it,  having  been  granted,  (as  reported,  5  Dowl.  &  L.  p.  264), 
[  •^s*  1  the  appeal  came  on  for  trial  at  the  *Epiphany  Sessions,  1848,  and 
being  heard  on  the  merits,  the  order  of  removal  was  quashed. 
Whereupon  the  present  rule  was  obtained,  against  which, 

Toicnsend  now  showed  cause,  and  referred  to  the  foregoing 
case  and  the  decisions  there  cited. 

Pdsliley  was  heard  in  support  of  the  rule. 

He  referred,  in  addition  to  the  cases  cited  in  the  argument  in  the 

preceding  case,  to  Reg.  v.  Tlie  Mayor  of  Netvlury  (1),  and  Reg.  v. 

Justices  of  Cheshire  (2). 

Cur.  adv.  rult. 

WioHTMAN,  J.,  afterwards  delivered  judgment : 

There  were  two  cases  argued  before  me  this  Term,  Reg.  v.  The 
Justices  of  Cumberland,  and  Reg.  v.  The  Justices  of  Lancashire, 
which  as  they  presented  the  same  point,  I  have  considered  together. 
They  were  applications  for  the  costs  of  writs  of  mandamus  to  Courts 
of  Quarter  Sessions,  rendered  necessary  by  decisions,  which  this 
Court  considered  erroneous,  upon  objections,  taken  by  the  parties, 
who  showed  cause  against  the  rules. 

In  each  case  this  Court  was  of  opinion,  that  the  objection  taken 
in  the  Court  below  was  clearly  ill  and  ought  not  to  have  prevailed; 
though  it,  perhaps,  could  hardly  be  said,  that  they  were  merely 
frivolous. 

Each  party  relied  upon  a  separate  rule  of  practice  with  respect 
to  costs  as  applicable  to  his  case. 

(1)  1  Q.  B.  7dl ;  S.  C.  1  G.  &  D.  388.  (2)  Ante,  p.  855. 
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In  support  of  the  application  for  the  costs,  the  general  rule,  that        Bkg. 
the  costs  of  writs  of  maiidamtis,  the  issuing  of  *which  is  opposed,   justioks  op 
are  given  to  the  successful  party,  was  relied  upon ;  whilst  on  the     ^^^JJ^* 
other  side,  it  was  contended,  that  as  a  general  rule  costs  were  not        Rbo. 
given  where  the  proceedings  were  rendered  necessary  by  some  jubticbsof 
mistake  of  the  Court  itself,  and  that  though  there  were  cases  in  Lanoashibb. 
which  the  costs  of  writs  of  mandamus  to  correct  erroneous  decisions       **         -* 
of  inferior  Courts  had  been  given  to  the  parties  applying  for  them 
— those  were  cases  in  which  the  objections,  successfully  taken  in 
the  Courts  below,  were  so  obviously  untenable  and  frivolous,  that 
tliey  ought  not  to  have  been  taken,  and  the  parties  might  be 
considered  as  wilfully  misleading  the  Court. 

If  this  were  so,  and  in  order  to  obtain  the  costs  of  a  mandamus, 
it  were  necessary  for  the  successful  party  to  show  that  the  objec- 
tions taken  in  the  Court  below  were  obviously  untenable  and 
frivolous,  very  great  practical  inconvenience  and  uncertainty  would 
follow ;  as  it  would  in  every  case  be  necessary  to  discuss  the  merits 
of  the  previous  decisions.  But  those  cases,  though  the  nature  of 
the  objections  was  incidentally  discussed,  appear  to  be  founded 
upon  a  much  more  certain  and  convenient  rule;  that  the  party  who 
succeeds  in  the  Court  below,  upon  an  objection  which  turns  out  to 
be  ill-founded,  and  resists  an  application  for  a  mandamus  to  correct 
the  error,  by  showing  cause  against  it,  shall  be  subject  to  the 
application  of  the  general  rule  for  the  payment  of  the  costs  by  the 
unsuccessful  party;  subject  to  exceptions  which  the  Court  may 
make  in  particular  cases  in  the  exercise  of  their  general  jurisdiction 
over  the  costs. 

Such  a  general  rule  would  not  be  applicable  to  the  case  of  a 
party,  who  having  succeeded  in  the  Court  below,  upon  an  erroneous 
judgment,  offers  no  resistance  to  the  correction  of  the  error,  and  is 
no  party  to  the  proceedings  in  this  Court,  by  showing  cause  against 
the  issuing  the  mandamus. 

Upon  the  argument  two  cases  were  referred  to:  Reij.  v.  *The       [  •WS  ] 
Justices  of  Surrey  (i),  and  Reg.  v.  The  Justices  of  London  (2).     In 
the  former  case,  the  decision  seems  to  have  proceeded  on  the 
general  ground  that  the  costs  of  a  mandamus  are  to  follow   the 
event,  and  not  on   the  ground  of    the    objection    raised   being 

(1)  Sinco  reported,  0  a  B.  37.    His  (2)  Since  i-eported,  9  Q.  B.  41.    His 

Lordship  cited  the  case  from  2  Oar.,  Lordship  cited  the  case  fix>ni  2  Car., 

Haul.  &,  Allen's  New  Sess.  Cases,  357 ;  Ham,  ft  Allen's  New  Sess.  Cases,  568. 
iioiii.  Rnj,  V.  Tht  Overseers  of  Oxted, 
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Bbq.         frivolous ;  although  Lord  Dbnman  does  refer  to  that  also  in  his 
jusTioKs  or   judgment.     Mr.  Justice  Patteson  says,  ''  the  general  rule  certainly 
^LANo.*      ^'  ^  mentioned  by  my  Lord,  that  the  costs  follow  the  event  of  a 
Reg.         mandamus.   And  I  think  there  ought  to  be  good  cause  for  departing 
Justices  or    ^^^^  ^^'     ^  ^^  ^^^  ^^^  ^^^^  ^yxQh  a  case  may  not  exist,  but  I  think 
Lancashire,  this  is  not  that  case.      It  is  said  this  is  like  a  verdict  set  aside  for 
misdirection,  which  is  usually  done  without  costs,  and  I  was  at  first 
much  struck  by  that  argument;  but  it  must  be  recollected  that  that 
is  not  always  so,  because  where  a  Court  has  committed  an  error, 
and  a  writ  of  error  is  brought,  the  practice  is  that  costs  are  given 
to  the  party  bringing  it."     Mr.  Justice  Williams  also  says,  "  It 
seems  to  me  that  the  resistance  to  the  mandamus  was  an  unneces- 
sary act,  because  when  the  attention  of  the  parties  was  called  to 
the  objection,  they  might  have  seen  that  there  could  be  nothing  in 
it,  except  you  go  the  length  of  saying  that  both  churchwardens  and 
all  the  overseers  must  sign  a  notice  of  appeal."     This  case  was 
followed  by  that  of  Reg.  v.  The  Justices  of  London^  which  seems  to 
have  passed  without  much  argument,  and  to  have  been  decided  on 
the  ground  that  there  was  nothing  in  it  to  take  it  out  of  the  general 
rule  that  the  costs  of  the  mandamus  should  abide  the  event.     I  dee 
that  in  that  case  I  felt  the  same  dilBSIculty  which  presents  itself  to 
my  mind  in  all  these  cases,  namely,  that  the  decision  of  the  inferior 
Court  is  what  induces  the  party  to  resist  a  mandamus. 
[  439  ]  Now  acting  upon  these  decisions,  it  seems  to  me  that  there  does 

not  appear  to  be  in  the  present  cases,  any  sufficient  ground  for 
taking  them  out  of  the  general  rule,  that  parties  unsuccessfully 
opposing  the  issuing  of  writs  of  mandamus  shall  pay  the  costs; 
they  are  parties  to  the  proceedings  in  this  Court  as  well  as  in  the 
Court  below,  and,  if  unsuccessful  in  the  proceedings  here,  are  within 
the  ordinary  rule  that  the  costs  ot  the  application  for  writs  of 
mandamus^  if  opposed,  will  be  given  to  the  successful  party. 

Rule  absolute. 
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FEARON  AND  Another  v.  G.  NORVALL(l).  i848. 

(5  Dowl.  &  L.  439—444 ;  8. 0.  nom.  In  re  Fearan  v.  Nowall,  17  L.  J.  Q.  B.  161.)         r"^  j 

On  motion  for  a  prohibition  to  the  Judge  of  a  county  court :  Held,  that 
in  a  proceeding  under  the  ]22Dd  sect,  of  the  9  &  10  Vict.  c.  9«'i  (1),  the 
jurisdiction  of  the  county  court  is  not  ousted  by  the  tenant  appearing 
and  showing  cause. 

Held  also,  that  the  Judge  of  the  county  court  has  jurisdiction  to  inquire 
whether  the  tenancy  was  determined  by  a  legal  notice  to  quit,  and  that  his 
decision  on  that  fact  is  conclusiye,  and  cannot  be  questioned  on  a  motion 
for  a  prohibition. 

A  BULE  had  been  obtained,  in  last  Michaelmas  Term,  calling  upon 
the  Judge  of  the  county  court  of  Surrey,  and  the  plaintiffs  in  the 
above  suit,  to  show  cause  why  a  writ  of  prohibition  should  not  issue, 
directed  to  the  said  Judge  of  that  Court,  prohibiting  him  from 
proceeding  further  in  the  said  action. 

It  appeared  upon  the  affidavits  that  the  plaintiffs  in  the  above 
action  were  landlords,  and  the  defendant,  tenant  of  certain  land, 
held  under  an  agreement,  at  a  yearly  rent  of  40Z.  That  the 
agreement  contained  a  clause,  ''  that  the  tenant  should  on  receiving 
a  written  notice  to  that  effect,  deliver  up  possession  of  the  whole  or 
such  part  of  the  said  premises  as  might  for  the  time  being  be 
required,  within  one  calendar  month  next  after  such  notice  should 
have  been  delivered  to  him  ;  and  that,  upon  every  such  delivery  up 
of  possession,  a  proportionate  deduction  should  be  made  of  the  rent 
thereby  reserved,  according  to  the  quantity  of  *ground  so  delivered  [  *iiO  | 
up ;  and  that  in  case  any  crop  should  be  upon  the  ground  delivered 
up  pursuant  to  any  such  notice,  a  reasonable  amount  of  compensa- 
tion should  be  paid  to  the  tenant.''  That  under  this  stipulation, 
notices  had  been  given  in  respect  of  several  portions  of  the  land 
which  the  defendant  had  duly  delivered  up.  That  various  sums 
amounting  altogether  to  150Z.,  were  due  to  the  defendant  for  out- 
going crops,  which  he  had  not  been  paid.  That  at  Michaelmas, 
1846,  a  six  months'  notice  to  deliver  up  possession  of  the  remainder 
of  the  premises  was  given  him.  That  on  the  6th  of  June,  1847, 
the  defendant  not  having  given  up  possession,  a  plaint  was  entered 
in  the  county  court,  and  a  summons  was  served  upon  the  defendant, 
calling  upon  him  to  show  cause  why  he  should  not  deliver  up 
possession  of  the  residue  of  the  premises  to  the  plaintiffs.  The 
defendant  accordingly  attended  at  the  county  court  on  the  2l8t 
of  July,  and  objected  that  the  Judge  had  no  jurisdiction  to  enter- 
tain the  complaint.  The  Judge,  however,  overruled  the  objection, 
(1)  Repealed.    See  now  s.  138  of  the  County  Courts  Act,  1888. 

B.B. — ^VOL.  LXXIX.  65 
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Fbabon      heard  the  case,  and  decided  it  in  the  plaintiffs'  favoor,  making  an 
NoBVALL.     order  that  the  defendant  should  give  up  possession,  on  the  24th  of 
December  then  next. 

BoviU  now  showed  cause  : 

This  rule  was  obtained  on  two  grounds ;  first,  that  the  Judge  of 
the  county  court,  had  no  jurisdiction,  under  the  Small  Debts  Act, 
9  &  10  Vict.  c.  95,  B-.  122,  to  decide  this  case,  the  defendant  having 
appeared  to  show  cause ;  and  secondly,  that  the  tenancy  had  not 
been  duly  determined  by  a  notice  to  quit,  and  that,  therefore,  the 
Judge  had  acted  without  jurisdiction.  It  is  submitted  as  to  the 
first  point,  that  the  construction  sought  to  be  put  upon  the  122nd 
section  (i),  would  entirely  ^defeat  the  object  of  that  section.    It 


[  ♦*«  ] 


[•*4i,«.J 


(1)  9  &  10  Vict  c.  93,  8.  122.  "And 
be  it  enacted,  that  when  and  so  soon 
as  the  term  and  interest  of  the  tenant 
of  any  house,  land,  or  other  corporeal 
hereditament,  where  the  value  of  the 
premises  or  the  rent  payable  in  respect 
of  such  tenancy  did  not  exceed  the 
sum  of  fifty  pounds  by  the  year,  and 
upon  which  no  *fine  shall  have  been 
paid,  shall  have  ended,  or  shall  have 
been  duly  determined  by  a  legal  notice 
to  quit,  and  such  tenant,  or  if  such 
tenant  do  not  actually  occupy  the 
premises,  or  occupy  only  a  part 
thereof,  any  person  by  whom  the  same 
or  any  part  thereof  shall  be  then 
actually  occupied,  shall  neglect  or 
refuse  to  quit  and  deliver  up  posses- 
sion of  the  premises,  or  of  such  part 
thereof  respectively,  it  shall  be  lawful 
for  the  landlord  or  his  agent  to  enter 
a  plaint  in  the  county  court  to  be 
holden  under  this  Act,  and  thereupon 
a  summons  shall  issue  to  the  person 
so  neglecting  or  refusing ;  and  if  the 
tenant  or  occupier  shall  not  thereupon 
appear  at  the  time  and  place  appointed, 
and  show  cause  to  the  contrary,  and 
shall  still  neglect  or  refuse  to  deliver 
up  possession  of  the  premises,  or  of 
such  pai*t  thereof  of  which  he  is  then 
in  possession,  to  the  said  landlord  or 
his  agent,  it  shall  be  lawful  for  such 
landlord  or  agent  to  give  to  the  Court 
proof  of  the  holding,  and  of  the  end  or 
other  determination  of  the  tenancy, 
with  the  time  or  manner  thereof,  and, 
where  the  title  of  the  landlord  has 


accrued  since  the  letting  of  the  pre> 
nuses,  the  right  by  which  he  daims 
the  possession ;  and  upon  proof  of  the 
service  of  the  summons,  and  of  the 
neglect  or  refusal  of  the  tenant  or 
occupier,  as  the  case  may  be,  it  shall 
be  lawful  for  the  Judge  to  issue  a 
warrant  under  the  seal  of  the  Court  to 
any  bailiff  of  the  Court,  requiring  and 
authorizing  him,  within  a  period  to  be 
therein  named,  not  less  than  seven  or 
more  than  ten  clear  days  from  the  date 
of  such  warrant,  to  give  poaaession  of 
the  premises  to  such  landlord  or 
agent;  and  such  warrant  shall  be  a 
sufficient  warrant  to  the  said  bailiff  to 
enter  upon  the  premises,  with  such 
assistants  as  he  shall  deem  neceasary, 
and  to  give  possession  accordingly: 
provided  always,  that  entry  upon  any 
such  warrant  shall  not  be  made  on  a 
Sunday,  Good  Friday,  or  Christmas 
Day,  or  at  any  time  except  between 
the  hours  of  nine  in  the  morning  and 
four  in  the  afternoon :  provided  also, 
that  nothing  herein  contained  shall  be 
deemed  to  protect  any  person  by  whom 
any  such  warrant  shall  be  sued  out  of 
the  county  court  from  any  action 
which  may  be  brought  against  him  by 
any  such  tenant  or  occupier  fur  or  in 
respect  of  such  entry  and  taking  pos- 
session, where  such  person  had  not, 
at  the  time  of  suing  out  the  same  as 
aforesaid,  lawful  right  to  tiie  posses- 
sion of  the  same  premises."  [Bep. 
See  now  County  Courts  Act,  1888, 
s.  138.] 
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says,  "  if  the  tenant  or  occupier  shall  not  thereupon  appear  at  the      Fbabon 
time  and  place  appointed,  and  .show  cause  to  the  contrary,*'  &c. ;     norvall. 
plainly,  therefore,  contemplating  the  case  of  the  tenant  appearing 
and  showing  cause.     (He  was  then  stopped  by  the  Court,  who 
called  upon) 

Otter  and  Hiinh  Hill  to  support  the  rule  :  [  **2  ] 

It  is  submitted,  that  it  was  the  intention  of  the  Legislature,  that 
if  the  tenant  appeared  to  show  cause,  the  jurisdiction  of  the  county 
court  should  be  at  an  end ;  otherwise  the  alternative  would  have 
been  provided  for  in  the  section.  The  122nd  section  only  pro- 
vides for  the  case  of  a  tenant  to  whom  notice  to  quit  has  been 
given,  or  whose  term  has  expired,  not  appearing  to  show  cause. 
The  58th  section,  which  defines  the  general  jurisdiction  of  the 
Court,  expressly  provides,  '*  that  the  Court  shall  not  have  cogni- 
zance of  any  action  of  ejectment,  or  in  which  the  title  to  any 
corporeal  or  incorporeal  hereditaments,"  &c.  **  shall  be  in  question." 
The  Act  must  be  so  construed  as  to  make  all  the  sections  consistent. 
Now  it  is  clear  that  if  the  county  court  is  to  adjudicate,  where 
cause  is  shown,  under  the  122nd  section,  they  may  be  called  upon 
to  decide  questions  of  title  of  an  abtruse  nature. 

(Erle,  J.  :  The  Legislature  could  surely  never  have  intended 
that  all  the  machinery  of  this  section  should  be  set  at  nought 
by  the  tenant  simply  appearing  and  refusing  to  consent  to  the 
proceedings.) 

The  framers  of  the  Act  probably  merely  contemplated  cases  of 
vacant  possession ;  as  by  the  128rd  section  it  is  provided  that  the 
summons  is  to  be  left  at  ''  the  place  of  abode  "  of  the  tenant,  not  at 
the  premises  themselves. 

(Erle,  J. :  That  may  be  to  meet  the  case,  where  the  premises 
consist  simply  of  lands  upon  which  there  is  no  house.) 

The  words  of  the  122nd  section  are  taken  almost  verbatiin  from  the 
1  &  2  Vict.  c.  74,  8.  1,  which  gives  power  to  justices  in  certain  cases 
to  summon  the  tenant  before  them  and  to  order  him  to  deliver  up 
possession  of  the  premises ;  except  that  instead  of  the  words  ^*  and 
if  the  tenant  or  occupier  shall  not  thereupon  appear  at  the  time  and 
p}ace  appointed,  and  show  cause  to  the  contrary,"  &c.,  the  words 
used  in  the  1  &  2  Yict.  c.  74,  s.  1,  are,  **  and  if  the  tenant  or  occupier 
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Fkaboit  shall  not  thereupon  appear  at  the  time  and  place  appointed,  and 
NoEVALL.  8^0^  to  the  satisfaction  of  the  justices  hereinafter  mentioned, 
[  ♦443  ]  *reasonable  cause  why  possession  should  not  be  given  under  the 
provisions  of  this  Act,"  &c.  The  omission  of  these  words  in  the 
later  statute,  coupled  with  the  language  of  the  58th  section,  would 
therefore  seem  to  show,  that  it  was  not  the  intention  of  the  statute 
to  confer  upon  the  county  court  any  jurisdiction  where  the 
sufficiency  of  the  notice  to  quit  was  in  dispute ;  but  only  in  cases 
where  the  premises  were  vacant,  or  the  determination  of  the  tenancy, 
by  expiration  of  the  term  or  by  notice  to  quit,  was  not  contested. 
It  is  submitted,  secondly,  that  in  order  to  give  the  Judge  of  the 
county  «ourt  jurisdiction,  it  must  appear  that  the  tenancy  has  been 
*'  duly  determined  by  a  legal  notice  to  quit."  Here  the  notice  was 
a  six  months'  notice  to  quit,  which  under  the  peculiar  terms  of  the 
agreement  was  not  a  legal  notice. 

(Erlb,  J. :  Does  not  this  case  come  within  the  rule  laid  down  in 
Reg.  V.  Bolton  (i),  that  if  magistrates  have  power  to  enter  into  an 
inquiry,  this  Court  will  not  review  their  decision  on  the  facts  ?) 

It  is  submitted  it  does  not.  Here  the  statute  specifies  as  one  of  the 
facts  necessary  to  give  the  Court  jurisdiction  that  the  tenancy 
should  have  ended,  or  been  *'  duly  determined  by  a  legal  notice  io 
quit ;  *'  and  the  scope  of  the  Act,  which  gives  no  power  of  appeal 
to  a  superior  Court,  was  that  difficult  questions  of  law  should  not 
be  decided  by  the  county  court.  In  Reg.  v.  Bolton  (i),  the  warrant 
of  the  justices  was  abundant  protection  to  those  acting  under  it. 
Here  trespass  may  be  brought  notwithstanding  against  the  party 
suing  it  out. 

Cur.  adv.  ruU. 

In  the  Vacation  after  this  Term  (2), 

Erlb,  J.,  delivered  judgment: 

In  this  case  a  rule  for  a  prohibition  to  the  county  court  of 
[  *4ii  ]  Surrey,  was  moved  for  ^on  two  grounds  ;  first,  that  the  Judge  had 
no  jurisdiction  to  proceed,  under  the  9  &  10  Vict.  c.  95,  s.  122, 
where  the  tenant  appeared  and  showed  any  cause  against  pro- 
ceeding, whether  good  or  bad.  The  words  of  the  statute  are,  '*  if 
the  tenant "  "  shall  not  appear,"  "  and  show  cause  to  the  contrary ;  " 

(0  56  B.  B.  209  (1  Q.  B.  66 ;  flf.  C.  (2)  On  the  26th  of  February,  1848. 

4  P.  &  P.  679}, 
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and  in  my  opinion  those  words  require  the  tenant  to  show 
such  cause  as  constitutes  in  the  opinion  of  the  Judge  a  defence. 
The  construction  contended  for  would  render  this  part  of  the  statute 
nugatory. 

The  second  ground  was,  that  the  notice  to  quit  proved  by  the 
landlord  did  not  determine  the  tenancy;  that  the  Judge  had  no 
jurisdiction  unless  the  tenancy  was  determined  by  a  legal  notice  to 
quit;  and  that  his  mistaken  decision  upon  a  fact  of  jurisdiction  was 
of  no  avail. 

It  is  unnecessary  to  say  whether  the  Judge's  decision  on  the  fact 
was  right,  because  it  is  clear  that  he  had  jurisdiction  over  the 
question  of  fact,  and  that  it  was  his  duty  to  commence  the  inquiry  ; 
and  therefore  his  decision  is  now  conclusive  :  Eeg.  v.  Bolton  (i). 

Rule  discharged,  with  costs. 


STINDT  V.  R0BEET8  and  Another  (2).  i»*8. 

(o  Dowl.  &  L.  460—474  ;  S.  C.  17  L.  J.  Q.  B.  166;  12  Jur.  618.)  [  460  ] 

Where  a  biU  of  lading  stipulates  on  the  face  of  it  for  payment  of  demur- 
rage, the  indorsee,  taking  goods  under  it,  is  liable  for  demuriuge. 

Assumpsit.  The  declaration  recited  that  certain  goods  had  been  shipped 
on  board  the  plaintiff's  vessel  by  Messrs.  B.  &  Co.,  to  be  delivered  in  this 
country  according  to  the  terms  of  the  bill  of  lading,  to  the  older  of  K.  &  Co., 
or  their  assigns  paying  freight  and  21.  10«.  per  day  demurrage  over  four 
working  days :  it  averred  that  R.  &  Co.  indorsed  and  assigned  over  the  bill 
of  lading  to  the  defendants ;  and  that  **  in  consideration  of  the  premises, 
and  that  the  plaintiff  at  the  request  of  the  defendants  would  dehver  unto 
the  defendants  as  such  indorsees  and  assignees  as  aforesaid,  and  would 
suffer  and  permit  them  to  take  the  said  cattle  bones  according  to  the  terms 
of,  and  agreeably  to,  the  bill  of  lading ;  the  defendants  then  promised  the 
plaintiff  to  accept  and  take  the  said  cattle  bones  on  the  terms  and  conditions 
contained  in  the  said  bill  of  lading,"  and  to  clear  the  vessel  within  four 
days,  or  pay  2/.  10«.  for  each  day  beyond  for  demurrage.  That  although 
plaintiff  was  ready  and  willing  to  deliver,  and  permitted  the  defendants  to 
take,  and  defendants  did  take  the  cattle  bones;  yet  the  defendants  did 
not  discharge  the  vessel  within  four  working  days,  but  detained  her  for 
three  days  beyond,  whereby  the  plaintiff  was  put  to  great  costs  and 
charges,  &c.,  and  a  large  sum  of  money  became  due  to  the  plaintiff,  by  way 
of  demurrage,  which  the  defendants  had  not  paid,  &c.,  to  the  plaintiff's 
damage,  &c. 

At  the  trial,  the  plaintiff  proved  all  the  facts  stated  in  the  declaration 
except  an  express  promise  by  the  defendants :  Ueld,  that  the  facts  proved 

(1)  55  R.  R.  209  (1  Q.  B.  66).  Bnrdick  (1884)  10  App.  Cas.   74,    89, 

(2)  Cited  by  Cave,  J.,  Allen  v.  o4  L.  J.  4.  B.  1,36;  and  see  Young  v. 
(^oltart  ^883)  11  Q.  B.  D.  782,  785,  52  MolUr  (185j)  5  E.  &  B.  755,  25  L.  J. 
Ij.  J.  Q.  B.  686,  48  L.  T.  944,  and  by  Q.  B.  94. 

Lord   Selbobne,    L.    C,    RtwtU    v. 
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Stikdt  waiTaiited  the  jui-y  in  finding  that  the  defendants  did  promise ;  and,  there- 

«•  fore,  that  the  evidence  supported  the  declaration. 

BOBKBTS.  ^g  improper  reception  of  evidence  when  the  fact  is  fully  proved  ah'nudt, 

is  no  ground  for  a  new  trial. 

Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  disclosed  a 
sufficient  consideration. 

A  BULB  had  been  obtained  in  Michaelmas  Term  last,  calling  apon 
the  plaintiff  to  show  cause  why  the  verdict  obtained  in  this  cause 
before  the  Sheriff  of  the  town  and  coanty  of  the  town  of  Kingston- 
upon-Hull  should  not  be  set  aside,  and  a  new  trial  had  between  the 
parties;  or  why  the  judgment  in  this  cause  should  not  be  arrest^. 
The  action  was  in  assumpsit  for  demurrage  by  the  plaintiff,  the 
captain  and  owner  of  a  vessel,  against  the  defendants  the  indorsees 
of  a  bill  of  lading.  The  declaration  stated,  that  the  plaintiff,  before 
and  at  the  time  of  the  making  of  the  promise  and  during  all  the 
times  hereinafter  in  this  count  mentioned,  was,  and  still  is,  the 
owner  and  master  of  a  certain  schooner  or  vessel  called  the  Courier. 
That  also  heretofore  and  before  the  making  of  the  promise  herein- 
after mentioned,  to  wit,  on  the  10th  day  of  March,  a.d.  1847,  certain 
cattle  bones,  to  wit,  101  tons  of  best  dry  cattle  bones  had  been  and 
were  shipped  in  good  order  and  well  conditioned,  in  and  upon  the 
said  schooner  of  the  plaintiff,  then  riding  at  anchor  at  Elsfleth,  and 
bound  for  the  port  of  Hull,  and  whereof  the  plaintiff  was  and  is 
master  as  aforesaid,  by  certain  persons  trading  in  parts  beyond 
the  seas,  to  wit,  at  Bremen,  under  the  name,  style,  and  firm  of 
Bosing  &  Co.,  and  whose  names  are  not  otherwise  known  to  the 
[  *46i  ]  plaintiff,  to  be  carried  and  conveyed  from  *Elsfleth  aforesaid,  and 
delivered  upon  the  terms  and  conditions  contained  in  and 
agreeably  to  a  certain  bill  of  lading  in  that  behalf,  made  and 
signed  for  the  same  by  the  plaintiff  and  bearing  date,  to  wit, 
the  day  and  year  last  aforesaid,  that  is  to  say,  upon  the  terms 
following,  to  be  delivered  in  the  like  good  order  and  well  con- 
ditioned at  the  aforesaid  port  of  Hull  (the  dangers  and  accidents 
of  the  seas  excepted),  unto  the  order  of  the  said  Bosing  &  Co. 
or  to  their  assignees,  they  paying  freight  for  the  said  goods, 
at  the  rate  of  15«.  9d.  per  ton  of  2,240  lbs.  and  gratuity  of 
11.  198.  6d.,  with  per  cent,  primage  and  average  accustomed; 
the  vessel  to  be  discharged  in  four  working  days,  or  2/.  10«. 
per  day  to  be  paid  for  laying  days.  That  also  within  a  reason- 
able time  after  the  said  cattle  bones  were  so  shipped  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  the  said  vessel  did,  with 
all  convenient  speed,   sail  and  proceed  from  Elsfleth  aforesaid. 
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to  the  said  port  of  Hull,  having  the  said  cattle  bones  on  board  stikdt 
thereof ;  and  did  afterwards,  to  wit,  on  the  17th  day  of  March,  in  robkbts. 
the  year  aforesaid,  arrive  at  the  said  port  of  Hull,  with  the  said 
cattle  bones  on  board,  in  the  like  good  order  and  well  conditioned 
as  aforesaid;  whereof  the  said  Bosing  &  Co.  and  the  defen- 
dants then  had  notice.  And  the  plainti£F,  in  fact,  says,  that 
after  the  signing  of  the  said  bill  of  lading  as  aforesaid,  and 
before  the  detention  thereof,  hereinafter  mentioned,  to  wit,  the 
day  and  year  last  aforesaid,  the  said  Bosing  &  Co.  duly  indorsed 
and  signed  the  said  bill  of  lading  so  made  and  signed  as  afore- 
said, to  the  defendants,  and  the  defendants  then  became  and 
were  indorsees  of  the  said  bill  of  lading  and  the  assignees  of 
the  said  cattle  bones,  and  entitled  to  have  and  receive  the  same 
under  and  by  virtue  of  the  said  bill  of  lading.  And  thereupon 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  considera- 
tion of  the  premises,  and  that  the  plaintiff,  at  the  request  of  the 
defendants,  would  deliver  unto  the  defendants  as  such  indorsees 
and  assignees  as  aforesaid,  and  would  suffer  and  permit  them  to 
take  the  ^said  cattle  bones  according  to  the  terms  of  and  agreeably  f  ^462  ] 
to  the  said  bill  of  lading,  the  defendants  then  promised  the  plaintiff 
to  accept  and  take  the  said  cattle  bones  on  the  terms  and  conditions 
contained  in  the  said  bill  of  lading  in  that  behalf,  and  agreeably 
thereunto,  and  to  discharge  the  said  schooner  or  vessel  in  four 
working  days  or  to  pay  to  the  plaintiff  2L  10«.  per  day  for  laying 
days  for  the  detention  of  the  said  vessel  beyond  the  four  working 
days  so  allowed  for  the  discharge  thereof,  as  in  the  said  bill  of 
lading  is  mentioned  and  provided  for  as  aforesaid.  And  the 
plaintiff  avers,  that  he  the  plaintiff,  hath  always  performed, 
observed,  and  fulfilled  all  things  in  the  said  bill  of  lading  on 
his  part,  to  be  observed,  performed,  and  fulfilled,  and  that  he 
the  said  plaintiff  was  always  on  and  from  the  time  of  the  said 
arrival  of  the  said  vessel  as  aforesaid,  until  the  discharge, 
ready  and- willing  to  deliver  the  said  cattle  bones  to  the  order 
of  the  said  Bosing  &  Co.,  or  their  assignees,  pursuant  to  the 
said  bill  of  lading,  and  to  the  defendants,  as  assignees  and 
indorsees  as  aforesaid,  from  the  time  of  the  making  of  the 
said  promise;  and  did  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  deliver  to  and  suffer  and  permit  the  defendants, 
as  such  indorsees  and  assignees  as  aforesaid,  to  take,  and  the 
defendants  thereupon  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  took,  had,  and  received  of  and  from  the  plaintiff, 
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Stikdt  the  said  cattle  bones  upon  the  terms  contained  in  the  said  bill 
BoBBBTs.  ^^  lading  mentioned  and  agreeably  thereto.  Yet  the  defendants 
disregarding  their  said  promise,  did  not,  nor  would  discharge  the 
said  vessel  within  the  said  four  working  days  so  allowed  for  the 
discharge  thereof  as  aforesaid;  but  on  the  contrary  thereof,  the 
plaintiff  says  that  the  defendants  kept  and  detained  the  said 
vessel,  with  the  said  cattle  bones  on  board  thereof  and  before 
she  was  discharged  by  the  defendants,  over  and  above  and  after 
the  said  four  working  days,  at  the  port  of  Hull  aforesaid,  for 
a  long  time,  to  wit,  for  the  space  of  three  laying  days,  which 
said  space  of  three  days  had  elapsed  long  before  the  commence- 
ment of  this  suit ;  whereby  the  plaintiff  was  put  to  great  costs, 
[  *46S  ]  ^charges,  and  expenses,  amounting,  to  wit,  to  the  sum  of  20{., 
in  and  about  maintaining  and  keeping  the  master  and  mariners  of 
the  said  vessel,  and  during  that  time  lost  and  was  deprived  of  the 
use  and  profit  of  the  said  vessel ;  and  the  plaintiff  further  says,  that 
by  reason  of  the  premises,  a  large  sum  of  money,  to  wit,  the  sum  of 
71.  10s.  became  and  was  due  and  payable  to  the  plaintiff  by  the 
defendants,  pursuant  to  their  said  promise  in  that  behalf,  as 
and  for  the  detention  of  the  said  vessel  at  the  port  of  Hull  afore- 
said, for  the  said  three  laying  days  over  and  above  the  said 
four  working  days  allowed  for  the  discharge  thereof  as  aforesaid, 
whereof  the  defendants  then  had  notice.  Yet  the  defendants  not 
regarding  their  said  promise  in  that  behalf,  have  not  as  yet 
paid  the  said  sum  of  71.  10s.  or  any  part  thereof  to  the  plaintiff ; 
but  so  to  do  have  wholly  neglected  and  refused,  contrary  to  their 
said  agreement  and  promise  in  that  behalf;  to  the  damage  of  the 
plaintiff  of  202.,  and  thereupon  he  brings  his  suit,  <&c. 

The  defendants  pleaded,  first,  non  assumpsit;  secondly,  a  traverse 
that  the  plaintiff  was  ready  and  willing  to  deliver  the  said  cattle 
bones  in  manner  and  form,  &c. ;  and  thirdly,  a  traverse  that  they 
kept  or  detained  the  said  vessel  over  and  above  and  after  the  said 
four  working  days,  in  manner  and  form,  &c.  On  all  which  pleas, 
issue  was  joined. 

At  the  trial,  which  took  place  on  the  4th  of  August,  1847,  before 
the  Undersheriff  of  Kingston-upon-HuU,  it  appeared  that  the  plaintiff 
was  the  captain  and  owner  of  a  vessel  called  the  Courier^  that 
a  certain  cargo  of  cattle  bones  had  been  shipped  on  board  his 
vessel  by  Messrs.  Bosing  &  Co.,  at  Bremen,  for  which  he  had 
signed  bills  of  lading,  in  the  following  form :  "  Shipped  in  good 
order,  well  conditioned,  by  Bosing  &  Co.,  in  and  upon  the  good 
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A  quantity 
of  cattle  bones 


79  17    7 
Three  days'  demurrage  .      7  10    0 


schooner  called  the  Courier,  whereof  is  master  for  the  present  Stindt 
voyage,  F.  D.  Stindt,  and  now  riding  at  anchor  in  Elsfleth  and  BoBiotTs. 
bound  for  Hull,  about  one  hundred  and  one  tons  of  best  dry 
cattle  bones,  being  marked  and  numbered  as  in  the  margin  and 
are  to  be  delivered  in  *the  like  good  order  and  well  conditioned  [  **«*  ] 
at  the  aforesaid  port  of  Hull,  (the  dangers  and  accidents  of  the 
seas  excepted),  unto  order  or  to  their  assigns,  paying  freight 
for  the  said  goods  at  the  rate  of  ISs.  9d.  per  ton  of  2,240  lbs., 
gratuity  12.  Ids.  6d.,  with  per  cent,  primage  and  average  accustomed. 
In  witness  whereof,  the  master  or  purser  of  the  said  schooner  has  ^ 
affirmed  to  four  bills  of  lading,  all  of  this  tenor  and  date,  the  one 
of  which  being  accomplished,  the  others  to  stand  void.  Bremen, 
10th  of  March,  1847.  F.  D.  Stindt.  Weight  unknown.  Vessel 
to  be  discharged  in  four  working  days  or  to  be  paid  21. 10«.  per  day 
for  laying  days."  That  the  vessel  arrived  in  Hull  upon  the  18th  of 
March,  1847,  having  made  an  average  passage.  That  the  vessel 
was  reported  at  the  Custom-house  the  same  day  as  ready  for 
delivery.  That  the  defendants  received  the  cargo  as  assignees 
of  the  bills  of  lading.  That  they  did  not  finish  unloading  the 
vessel  till  the  26th  of  the  same  month.  That  one  of  the  defen- 
dants, when  told  by  the  plaintiff's  agent,  that  if  they  did  not  hasten 
the  delivery,  they  would  incur  demurrage,  said,  **  Never  mind,  we 
cannot  help  it  if  demurrage  does  take  place."  That  the  plaintiff's 
agent  had  afterwards  called  on  the  defendants  with  the  account  for 
freight  and  demurrage,  when  the  defendants  paid  the  freight  but 
refused  to  pay  the  demurrage.  In  the  course  of  the  trial,  the 
plaintiff's  agents  produced  a  book,  called  a  manifest  book,  to  show 
the  account  delivered  to  the  defendants,  in  which  was  the  following 
entry : 

''  Manifest  of  the  cargo  of  the  Courier,  J.  D.  Stindt,  commander, 
from  Bremen. 

tons    cwt.  qrs.    £    8.    d. 
/  H.  Roberts  &  Co.  98     18     2 

I     at  Us,  9d.  per  ton       .        .        .    77  18    1 
(  Gratuity  to  the  captain  .        .        .      1  19    6 


£87     7     7" 
It  was  not  shown  that  the  defendants  had  ever  seen  the  book  or       [  465  j 
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STnmr  the  entry,  or  that  any  notice  had  been  given  to  them  to  produce  the 
RoBraTB.  account  delivered,  and  the  evidence  was  objected  to  on  their  behalf ; 
but  the  undersberiif  ruled,  that  the  book  containing  the  account  was 
admissible,  conceiving  it  to  be  the  original  account  between  the 
parties,  and  that  the  one  sent  to  the  defendants  was  merely  a  copy ; 
and  also  on  the  ground  that  it  was  in  the  nature  of  a  public  docu- 
ment.  That  at  the  close  of  the  plaintiff's  case,  the  defendants 
objected  that  he  ought  to  be  nonsuited,  on  the  ground  that  there 
was  no  evidence  to  support  the  promise  as  laid  in  the  declaration  ; 
but  the  undersheriff  overruled  the  objection  and  left  the  case  to 
the  jury  who  returned  a  verdict  for  the  plaintiff  for  the  amount 
claimed. 
The  present  rule  having  been  afterwards  obtained, 

H.  Hill  now  showed  cause  : 
The  grounds  upon  which  this  rule  was  obtained,  are  it  is 
understood,  three  in  number.  First,  that  the  undersheriff  ought 
not  to  have  admitted  the  manifest  book  in  evidence ;  secondly, 
that  he  ought  to  have  directed  the  jury  that  there  was  no  evidence 
to  support  the  promise  as  laid  in  the  declaration ;  and  thirdly,  that 
the  declaration  was  bad  in  arrest  of  judgment,  for  not  showing  any 
sufficient  consideration  for  the  promise.  As  to  the  first  point, 
it  must  be  admitted  that  the  undersheriff  was  clearly  wrong  in 
conceiving  the  manifest  book  to  contain  the  original  account  sent  to 
the  defendants,  and  therefore  admissible  in  evidence  without  proof 
of  notice  to  produce  the  original  account  delivered ;  but  it  is  sub- 
mitted that  the  evidence  thus  given  was  immaterial,  and  that  there 
was  abundantly  sufficient  evidence  to  warrant  the  verdict  without 
such  proof.  The  Court  will  not  grant  a  new  trial,  on  the  ground 
that  improper  evidence  has  been  received,  where  if  it  had  been 
rejected,  the  verdict  would  still  be  warranted  by  the  remaining 
evidence.  The  latest  case  on  this  subject  is  that  of  Hughes  v. 
[  ♦466  ]  Hughes  (i).  There  the  *  Judge  had  improperly  rejected  evidence, 
and  Mr.  Baron  Aldbrson,  in  giving  judgment  says,  "  The  granting 
a  new  trial,  strictly  speaking,  is  in  the  discretion  of  the  Court, 
although  the  Court  regulates  its  discretion  as  nearly  as  possible 
by  the  rules  applicable  to  bills  of  exceptions.  Where  evidence  has 
been  improperly  rejected  or  admitted,  the  Court  will  not  grant 
a  new  trial,  if  with  the  evidence  rejected,  a  verdict  given  for 
the  party  offering  it  would  be  clearly  against  the  weight  of  evidence, 
(1)  15  M.  &  W.  701.    See  also  Boulton  x,  Pritchard,  4  Dowl.  &  L.  p.  1 17. 
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or  if  without  the  evidence  received  there  be  enough  to  warrant  the       Stindt 
verdict."     And  for  authority  his  Lordship  refers  to  Doe  d.  Lord      Roberts. 
'rcynhamw.  Tyler  (i)^  and  Crease  v.  Barrett  (^z).    To  these  may  be 
added  Horfard  v.  Wilson  (s),  and  Alexander  v.  Barker  (4). 

(Erle,  J. :  Probably  there  may  be  no  objection  to  this  evidence 
on  another  ground.  It  is  a  common  practice  at  Nisi  Frius  to  put 
an  account  for  goods  delivered  into  the  hands  of  a  witness,  and  ask 
him  if  he  has  examined  it  and  can  speak  to  the  items  having  been 
delivered,  and  whether  he  has  added  it  up,  and  the  sum  at  the  foot 
is  correct.  Here  it  may  have  been  used  merely  to  show  that  three 
days'  demurrage  at  21  10s.  per  day  amounted  to  7Z.  10«.,  the  sum 
claimed.) 

As  to  the  second  and  third  points,  they  are  so  much  interwoven, 
that  it  will  be  more  convenient  to  consider  them  together.  The 
declaration  states  that  certain  cattle  bones  had  been  shipped 
for  Hull  by  Rosing  &  Co.,  on  board  the  plaintiff's  vessel,  upon 
certain  terms  contained  in  a  bill  of  lading,  one  of  which  was 
that  the  vessel  should  be  discharged  within  four  working  days, 
or  2/.  10«.  per  day  to  be  paid  for  laying  days;  that  they  had 
duly  arrived  at  Hull;  that  the  bill  of  lading  had  been  indorsed 
by  Rosing  &  Co.  to  the  defendants ;  and  that  thereupon,  in  con- 
sideration of  the  premises,  and  that  the  plaintiff  at  the  request 
of  the  defendants  would  deliver  and  suffer  the  defendants  to 
take  the  cattle  bones,  the  defendants  promised  the  plaintiff  to 
accept  and  *take  the  same  on  the  terms  of  the  bill  of  lading  ^  **^^  1 
and  to  discharge  the  vessel  in  four  working  days,* or  pay  21.  lOs.  per 
day  for  laying  days.  It  is  then  averred,  that  although  the  plaintiff 
performed  all  on  his  part  to  be  performed,  and  was  ready  and 
willing  to  deliver,  and  did  suffer  and  permit  the  defendants,  to  take 
the  said  cattle  bones;  yet  the  defendants  did  not  discharge  the 
vessel  within  four  working  days,  but  kept  and  detained  the  vessel 
for  the  space  of  three  laying  days,  whereby  the  plaintiff  was  put  to 
great  costs,  and  a  large  sum  of  money,  to  wit,  71.  10s.  became  due 
and  payable  to  the  plaintiff  according  to  the  promise  of  the  defen- 
dants in  that  behalf,  as  and  for  the  detention  of  the  vessel  for  the 
said  three  laying  days ;  yet  that  the  defendants  have  not  paid  the 
same.    There  was  evidence  of  the  facts  set  out  in  the  declaration 

(1)  31  B.  E.  496  (6  Bing.  564  j  S.  C.         (3)  1  Taunt.  12. 

4  Moo.  &  P.  377).  (4)  37  E.  E.  668  (2  Cr.  &  J.  133). 

(2)  40  E.  E.  779  (1  Cr.,  M.  &  E.  919). 


876  1848.    Q.  B.     5  DOWL.  &  L.  467—471.  [b-R. 

Stindt       as  the  consideration  of  the  promise,  and  therefore  it  is  difficult  to 

Roberts.  ^^  ui  what  way  the  andersheriff  was  wrong  in  leaving  the  case  to 
the  jury.  The  principle  upon  which  parties  taking  goods  as 
indorsees  of  a  bill  of  lading,  are  held  liable  to  the  stipulations 
contained  in  the  bill  of  lading,  is  laid  down  in  the  judgment  of  the 

[  468  ]  Court  in  the  case  of  Scaife  v.  Tobin  (i).  ♦  ♦  There  are  many 
cases  to  show  that  an  indorsee  of  a  bill  of  lading,  taking  the  goods, 
is  liable  for  demurrage,  if  included  in  the  bill  of  lading.  The 
earliest  is  that  of  Dobbin  v.  Thornton  (2).  There  it  was  held,  that 
if  a  person  received  goods  from  on  board  ship  under  a  bill  of  lading, 
which  are  shipped  to  the  shipper's  order,  or  Lis  assignees  paying 
freight,  with  a  certain  allowance  for  demurrage,  he  makes  himself, 
by  acceptance  of  the  goods,  liable  to  all  the  terms  of  the  bill  of 
lading,  and  amongst  the  rest  to  demurrage.  The  case  of  Jesson  v. 
Solly  (3),  is  identical  with  the  present    *    *     To  the  same  effect 

[  •469  ]  are  the  cases  *of  Hannan  v.  Clarke  and  others  (4),  and  Harman  v. 
Mant  andothers  (6).  In  the  late  case,  in  the  Exchequer  Chamber, 
of  Sanders  v.  Vanzeller  (6),  the  liability  of  the  assignee  of  the  bill  of 
lading  to  fulfil  the  terms  contained   therein,  was  fully  discussed. 

[  470  ]  ♦  ♦  Upon  the  principle,  therefore,  of  these  cases,  it  is  submitti^d 
that  even  an  action  of  indebitatus  assumpsit  would  have  Iain,  in 
the  present  case,  for  demurrage  on  the  goods  delivered  to  the  defen- 
dant at  his  request,  much  more  the  present  action,  in  which  all  the 
special  facts  are  set  out.  After  verdict,  the  contract  of  the  defen- 
dant must  be  taken  to  have  been  an  express  one.  If  the  contract 
as  set  out  in  the  declaration  be  good,  then  the  facts  in  evidence  at 
the  trial  sufficiently  prove  it.  Then  with  respect  to  the  motion  in 
arrest  of  judgment,  this  is  not  the  ease  of  an  entirely  past  con- 
sideration. Part  of  it  is  executory,  namely,  that  the  plaintiff 
would  deliver,  and  suffer  the  defendants  to  take,  the  cattle  bones. 
A  sufficient  consideration  is  therefore  shown  on  the  face  of  the 
declaration. 

Wilies,  in  support  of  the  rule  : 

[  *47i  ]  The  manifest  book,  it  *has  been  conceded,  was  no  evidence  of  the 

contents  of  the  accounts  sent  to  the  defendants  ;  but  it  is  said,  the 

Court  will  not  grant  a  new  trial,  when  they  see  that  if  the  evidence 

improperly  received  had  been  rejected,  there  was  sufficient  evidence 

(1)  37  R.  R.  500  (2  B.  &  Ad.  523,  (4)  16  R.  R.  768  (4  Camp.  159). 
528,  530).  (5)  16  R.  R.  770  (4  Camp.  161). 

(2)  6  Esp.  16.  (6)  62  R.  R,  359  (4  Q.  R.  260,  294). 

(3)  13  R.  R.  557  (4  Taunt.  52). 
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remaining  to  warrant  the  verdict.  But  that  would  only  be  where  the  Stindt 
evidence  improperly  received  could  not  have  weighed  with  the  jury  in  robebts. 
giving  their  verdict.  The  Court,  in  this  instance,  cannot  tell  what 
weight  the  jury  may  have  attached  to  the  entry  in  the  plaintiff's 
agents'  book  in  the  regular  course  of  business.  In  De  Rutzen  v. 
J^a7T(i)  it  was  held,  that  where  improper  evidence  was  received,  and  a 
verdict  given  for  the  party  adducing  it,  the  Court  would  grant  a  new 
trial,  although  there  was  other  evidence  to  the  same  point  in  favour 
of  the  same  party ;  unless  they  could  clearly  see  that  the  improper 
evidence  could  not  have  weighed  with  the  jury,  or  that  the  verdict 
if  given  the  other  way,  would  have  been  set  aside  as  against 
evidence. 

(Erle,  J. :  All  that  is  proved  by  the  manifest  book  is  abundantly 
proved  aliunde.) 

The  Court  cannot  say  that  the  jury  did  not  act  on  the  sight  of  this 

book  without  adverting  to  or  considering  the  other  evidence.    A 

jury  always  lays  great  stress  upon  a  written  document.    It  has  been 

suggested  that  it  may  have  been  properly  admitted  to  show  what 

the  addition  of  the  items  of  the  plaintiff's  claim  was.    It  is  not 

intended  to  dispute  the  propriety  of  a  practice  so  commonly  pursued 

at  Nisi  Prius ;  but  it  is  submitted,  that  such  a  course  should  only 

be  allowed  where  the  items  are  numerous  and  the  addition  a  work 

of  time,  and  where,  therefore,  for  the  dispatch  of  business,  such  a 

proceeding  may  become  necessary.     With  respect  to  the  second 

point,  the  declaration  is  in  special  assumpsit,  stating  a  promise  to 

pay  demurrage.    The  declaration  must,  therefore,  be  supported, 

either  by  proof  of  an  express  promise  (of  which  there  was  none), 

or  by  such  facts  as  evidence  an  implied  *one.    Now,  it  is  submitted,      [  **72  ] 

there  were  in  this  case  no  such  facts  proved.    The  indorsee  of  a 

bill  of  lading,  taking  goods,  brought  from  a  foreign  country,  under 

a  bill  of  lading,  which  provides  that  the  party  taking  them  shall 

pay  freight,  it  is  admitted,  renders  himself  liable  for  the  freight ; 

but  is  not  liable  to  the  terms  of  a  special  contract  like  that  for 

demurrage,  which  may,  or  may  not,  ever  become  payable.    He  is 

only  liable  to  freight  on  taking  the  goods  under  the  bill  of  lading, 

on  the  ground  that  that  fact  is  evidence  of  a  new  contract  between 

him  and  the  owner  of  the  vessel:  Cock  v.  Taylor {2) ^  Sanders  v. 

Vanzelier  (a) ;  and  it  cannot  be  disputed  for  a  moment  that  he  is  not 

(1)  4  Ad.  &  £1.  53 ;  S.  C\  6  Nev.  &  (2)  12  B.  H.  378  (13  £a8t,  399). 

M.  617.  (3)  62  B.  R.  359  (4  Q.  B.  260). 
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stindt  liable  even  for  freight,  merely  as  indorsee  of  the  bill  of  lading, 
H0BEBT8.  except  on  delivery  and  acceptance  of  the  goods.  The  mere 
receipt  of  the  goods  under  the  bill  of  lading  is  not  of  itself  sufficient 
to  bind  the  party  receiving  them  to  the  terms  of  the  bill  of  lading, 
even  in  respect  of  freight:  Amos  v.  Temperley(i).  Here  the 
promise,  as  stated  in  the  declaration,  is  before  the  delivery,  and 
consequent  on  the  plaintiff's  promise  to  deliver.  What  evidence 
was  there  of  such  a  promise?  If  such  a  promise  as  the  present 
could  be  sustained,  the  plaintiff  might  have  declared  averring 
instead  of  actual  delivery,  a  tender  of  delivery,  and  the  plaintiff 
would  equally  be  entitled  to  succeed. 

(Erle,  J.:  Where  indebit(Uu8  assumpsit  for  freight  would  lie 
against  the  indorsee  of  the  bill  of  lading,  would  not  an  action  lie 
on  a  promise  by  the  indorsee  that  in  consideration  of  the  delivery 
he  would  pay  freight  ?) 

That  may  be  so. 

(Erle,  J. :  Then,  in  point  of  fact,  there  may  exist  a  contract 
before  delivery.) 

As  to  the  last  point,  it  is  submitted,  that  there  is  no  sufficient 
consideration  stated  for  the  promise  alleged  in  the  declaration. 
The  consideration  stated  might  support  a  promise  to  pay  freight, 
[  *473  ]  but  not  a  promise  to  pay  demurrage.  *He  referred  to  RoseoHa  v. 
Thomas  (2),  and  Jackson  v.  Cobbin  (3). 

Cur.  adv.  rult. 

Erlb,  J. : 

In  this  case  a  rule  for  a  new  trial  had  been  moved  for,  and  it  was 
objected, — ^first,  that  tlie  admission  of  the  book  of  the  plaintiff  in 
evidence  for  himself  on  the  grounds  that  it  was  a  manifest,  and  in 
the  nature  of  a  public  document,  was  wrong. 

But  although  the  book  was  not  admissible  to  prove  any  fact,  still 

1  am  of  opinion,  looking  to  the  nature  of  the  entry,  that  its  recep- 
tion is  no  ground  for  a  new  trial.  It  was  a  mere  statement  of  the 
items  of  the  plaintiff's  claim,  viz.,  that  the  freight  for  98  tons  and 
a  fraction,  at  15s.  9d.  per  ton,  amounted  to  772.  18«.,  and  so  forth. 

The  facts  on  which  those  claims  were  rested  were  proved  by  legal 

(1)  58  E.  B.  876  (8  M.  &  W.  798).      (3)  68  E.  E.  869  (8  M.  &  W.  790; 

(2)  61  E.  E.  216  (3  Q.  B.  234 ;  8.  C.      S.  C.  1  DowL  N.  S.  96. 

2  G.  &  D.  508). 
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evidence,  and  the  book  only  added  the  results  of  mnliiplication  and       Stindt 
addition.      A  copy  of  the  entry  would  have  been  analogous  to  the      robkbts. 
ordinary  bill  of  the  particulars  of  a  plaintiff's   demand,  which, 
after  proof  of  the  items,  is  often  referred  to  by  the  jury  for  separate 
amounts  and  the  sum  total. 

It  was  also  objected,  that  there  was  no  evidence  of  the  alleged 
promise  to  discharge  the  vessel  in  four  days ;  but  the  claim  of  the 
cargo  by  the  defendants  as  the  assignees  of  the  bill  of  lading,  was 
evidence  of  an  agreement  to  the  terms  therein  mentioned  in 
consideration  of  which  the  master  agreed  to  deliver  the  cargo. 

The  principle  on  which  the  consignee  is  taken,  to  contract  for  the 
freight  and  demurrage  mentioned  in  the  bill  of  lading,  applies  in 
respect  of  other  stipulations  therein  mentioned,  and  the  promise 
to  pay  demurrage  in  case  of  detention  is,  in  effect,  a  promise  to 
discharge  within  the  limited  time,  or  pay  for  the  detention. 

It  was  objected,  in  arrest  of  judgment,  that  the  consideration,        [  ^74  i 
although  valid  for  a  part  of  the  promise,  was  invalid  as  to  the  part 
relating  to  discharging  the  vessel  in  four  days. 

But  no  principle  or  authority  was  adduced  to  show  that  a 
consideration,  valid  according  to  the  general  definition,  can  be 
insufficient  in  law  to  support  any  promise  which  the  contracting 
party  may,  in  fact,  choose  to  make  thereon.  That  objection  also 
appears  to  me  to  fail,  and  therefore  the  rule  must  be  discharged. 

Rule  discharged. 

Ex  PARTE  BADDELEY.  i848. 

(5  Dowl.  &  L.  575—577 ;  S.  0.  5  Bail.  Cas.  542.)  r  ^-j 

The  direction  in  respect  of  the  interest  of  the  sheriff,  in  the  39th  section 
of  the  liands  Glauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  is  intro- 
duced for  the  protection  of  the  party  against  whom  the  interest  would 
operate,  and  he  may  therefore  waive  the  protection  if  he  so  elects. 

A  Eailway  Company  having  issued  their  warrant  to  the  sheriff  to 
summon  a  jiiry  to  assess  compensation,  under  the  8  &  9  Vict  c.  18,  s.  39, 
the  undersherift  before  whom  the  inquisition  was  to  be  taken,  informed  the 
party  whose  land  was  to  be  assessed,  that  he,  the  undersheriff ,  was  a  share- 
holder in  the  Bailway  Company :  Held,  that  as  the  party  did  not  object, 
but  proceeded  with  the  inquisition  before  the  undersheriff,  he  must  be 
taken  to  have  waived  any  objection  arising  from  the  interest  of  the  under- 
sheriff  under  the  statute. 

Allex,  Serjt.,  moved  (i)  for  a  certiorari,  to  remove  an  inquisition 
and  proceedings  taken  before  the  Undersheriff  of  the  county  of 
Stafford,  into  this  Court,  for  the  purpose  of  being  quashed. 
(1)  In  Hilary  Term  last. 
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Kx  parte  He  moved  upon  affidavits  showing  that  Mr.  Baddeley,  being  an 
owner  of  certain  lands  in  the  parish  of  Stoke-upon-Trent,  in  the 
county  of  Stafford  (through  which  the  North  Staffordshire  Railway 
Company  proposed  to  carry  their  railway),  that  Company  served 

[  *B76  ]  him  with  a  notice,  dated  *the  14th  of  October,  1847,  that  in  pur- 
suance of  their  Acts,  and  of  the  Lands  Clauses  Consolidation  Act, 
they  intended  to  issue  their  warrant  to  the  Sheriff  of  the  county  of 
Stafford,  under  their  common  seal,  requiring  him  to  summon  a  jury 
to  assess  the  value  of  the  said  lands,  and  the  amount  due  for  com- 
pensation. That  accordingly,  the  warrant  was  issued  and  an 
inquisition  was  taken  before  the  Undersheriff  and  a  special  jury  of 
the  county  of  Stafford,  on  the  20th  of  December,  1847,  when  a  sum 
of  8502.  was  awarded  by  way  of  purchase  money  for  the  land,  and 
200L  by  way  of  compensation  for  the  damage  arising  from  severance. 
It  was  stated  by  Mr.  Baddeley's  solicitor,  "  that  on  the  occasion  of 
this  deponent  attending  at  the  office  of  Robert  William  Hand, 
gentleman,  the  Undersheriff  of  the  county  of  Stafford,  to  reduce  the 
list  of  the  special  jury  for  the  said  inquisition,  in  a  conversation  he 
then  had  with  the  said  Robert  William  Hand,  that  gentleman 
stated  that  he  was  then  a  shareholder  in  the  said  North  Stafford- 
shire Railway  Company.  That  it  was  not  till  after  the  holding  of 
the  said  inquisition  that  this  deponent  was  aware  that  the  circum- 
stance of  the  said  Robert  William  Hand  being  a  shareholder  in  the 
said  Company,  deprived  him  of  his  jurisdiction  as  such  undersheriff 
in  presiding  at  the  said  inquisition."  Mr.  Baddeley,  in  his  affidavit, 
also  swore  that  he  was  not  awa^  of  the  undersheriff *s  interest  till 
after  the  inquisition  had  taken  place. 

Allen,  Serjt. : 

It  is  submitted,  that  under  the  39th  section  of  the  Lands  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  18,  under  which  this  inquisition 
was  taken,  the  undersheriff  had  no  jurisdiction  to  take  it,  being 
interested  in  the  matter.  The  S9th  section  enacts,  that  in  every 
case  in  which  the  question  of  disputed  compensation  shall  be 
required  to  be  determined  by  a  jury,  the  promoters  of  the  under- 
taking shall  issue  their  warrant  to  the  sheriff,  requiring  him  to 
summon  such  jury;  "and  if  such  sheriff  be  interested  in  the 
[  *577  ]  matter  in  dispute,  such  application  *shall  be  made  to  some  coroner 
of  the  county  in  which  the  lands  in  question,  or  some  part  thereof, 
shall  be  situate;  and  if  all  the  coroners  of  such  county  be  so 
interested,  such  application  may  be  made  to  some  person  having 
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filled  the  office  of  sheriff  or  coroner  in  sach  county,  and  who  shall      Bx  parte 
be  then  living  there,  and  who  shall  not  be  interested  in  the  matter      ^^^^"y- 
in  dispute."     By  the  40th  section,  the  provisions  relating  to  a 
**  sheriff"  are  applicable  to  a  coroner  or  other  person  lawfully 
acting  in  his  place.     The  only  power  being  under  this  statute,  the 
provisions  of  it  ought  to  be  strictly  pursued. 

Cur.  adv.  vvlt. 

Eblb,  J.  (1) : 

A  motion  was  made  for  a  certiorari  to  remove  an  inquisition 
taken  before  the  Undersheriff  of  the  county  of  Stafford,  on  the 
ground  that  he  was  interested ;  and  that,  therefore,  the  warrant  for 
summoning  the  party  ought  to  have  been  sent  to  the  coroner,  under 
8  &  9  Vict.  c.  18,  s.  89. 

It  appeared  that  the  warrant  was  directed  to  the  sheriff,  who  had 
no  interest.  The  undersheriff  had  an  interest,  and  acted  on  the 
warrant ;  but  gave  notice  of  his  interest  to  Mr.  Baddeley's  attorney 
before  any  step  was  taken,  and  no  objection  was  made,  on  the  ground 
of  his  interest,  until  the  verdict  had  been  given. 

I  am  of  opinion  that  the  direction  in  respect  of  the  interest  of  the 

sheriff,  was  introduced  for  the  protection  of  the  party  against  whom 

the  interest  would  operate ;  that  he  may  waive  the  protection  if  he 

so  elects ;  and  that  Mr.  Baddeley,  under  the  circumstances,  did  elect 

to  waive  the  protection  in  this  case. 

There  will  be  no  rule. 

•  Rule  refused. 

BLAKE  V.  NEWBUEN.  ^^ 

(5  Dowl.  &  L.  601—604 ;  8.  C.  2  B.  C.  E.  263;  17  L.  J.  Q.  B.  216;  12  Jur.  882.)         [  601  ] 

Where  a  Bheriff' s  officer  takes  more  than  the  fees  allowed  under 
7  Will.  rV.  &  1  Yiot.  0.  55  (2),  for  executing  a  writ,  the  rule  may  call  upon 
the  Bheriff  to  show  cause  why  he  should  not  return  the  excess,  as  well  as 
upon  his  officer  to  show  cause  why  a  writ  of  attachment  should  not  issue 
against  him,  for  his  contempt  in  receiving  the  excess. 

Where  the  excess  complained  of  was  charging  for  remaining  in  possession 
a  longer  time  than  was  necessary,  and  for  more  men  than  was  necessary  to 
keep  possession,  and  the  affidavits  were  contradictory ;  the  Cottrt  referred 
the  matter  to  the  Master  for  his  report 

A  RULB  had  been  obtained  in  Hilary  Term  last,  calling  upon  the 
Sheriff  of  Cheshire  to  show  cause  why  he  should  not  refund  to  the 
defendant  the  excess  beyond  the  fees,  to  which  he  was  legally 
entitled,  upon  the  levy  under  the  writ  of  fi.  fa.  in  this  cause ;  and 

(1)  In  the  vacation  after  last  Hilary         (2)  Bep.  50  &  51  Vict.  c.  55,  s.  39. 
Term. 
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Blakb  also  upon  William  Lawton,  the  officer  of  the  said  sheriff,  to  show 
Newbdbn.  cause  why  a  writ  of  attachment  should  not  issue  against  him  for  his 
contempt  in  demanding  and  receiving  from  the  said  defendant  such 
excess,  contrary  to  the  statute  in  that  case  made  and  provided ;  and 
why  the  said  sheriff,  or  the  said  William  Lawton,  should  not  pay 
the  costs  of  this  application. 

The  affidavit  of  the  defendant,  on  which  this  rule  was  obtained, 
stated,  that  a  writ  of  fieri  facias  in  the  above  cause  was  issued  to 
the  Sheriff  of  Cheshire,  directed  to  levy  36Z.  8s.  and  interest,  besides 

[  *602  ]  officers'  fees,  and  other  legal  ^incidental  expenses.  That  the  said 
sheriff,  by  William  Lawton  of  Liverpool,  in  the  county  of  Lan- 
caster, his  officer,  on  the  29th  day  of  November,  1847,  seized  this 
deponent's  goods  and  chattels  in  and  about  his  dwelling-house, 
and  kept  possession  of  them,  not  at  this  deponent's  request,  (although 
he  did  not  find  any  fault  therewith),  for  the  space  of  thirty-four 
days,  until  the  1st  of  January,  1848,  during  all  which  time  one 
man  only,  and  no  more,  was  in  possession,  except  an  additional 
man,  on  two  or  three  several  occasions,  for  only  a  very  short  time 
each,  and  without  any  necessity,  as  the  said  officer's  substitute  con- 
tinued in  such  possession.  That  during  the  whole  of  such  time,  the 
said  officer's  substitute  was  lodged  at  this  deponent's  said  dwelling- 
house,  and  was  there  provided  with  all  necessary  victuals  by  him 
this  deponent.  That  this  deponent's  landlord  gave  notice  to  the 
said  plaintiff  and  his  officer  of  rent  being  in  arrear  for  the  said 
dwelling-house.  That  on  the  1st  day  of  January,  the  defendant 
paid  the  debt  and  costs  to  the  officer,  amounting  to  the  sum  of 
57^.  lis.  M.,  being  212.  9s.  2d.  beyond  the  said  sum  of  861.  8s.  so 
endorsed  on  the  said  writ ;  and  that  in  the  said  sum  of  57L  lis.  2d., 
the  officers  claimed  in  particular  the  sum  of  15L  for  having  retained 
possession  of  the  said  goods  and  chattels  for  the  space  of  thirty- 
four  days  as  aforesaid ;  and  21. 2s.  alleged  fees  or  charges  by  reason 
of  the  said  arrear  of  rent,  for  which  notice  only  was  given  on  behalf 
of  this  deponent's  landlord  as  aforesaid, and  also  i8.8d.  for  discharges 
and  postages. 

The  affidavit  in  answer  showed  that  the  sheriff's  officers  had 
remained  in  possession  for  that  length  of  time,  at  the  request  of 
the  defendant.  That  from  certain  circumstances  which  were  aet 
forth  in  the  affidavit,  namely,  that  tricks  had  been  had  resort  to  in 
order  to  get  the  men  out  of  possession,  and  that  the  property  was 
scattered  over  the  premises, — ^it  was  necessary  for  the  security  of 
the  property  seized,  that  two  men  should  be  in  possession ;  and  t)j6 
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affidavit  denied  most  positively  that  the  men  were  found  with  all  Blakb 

necessary  victuals  during  their  stay  on  the  premises ;  but  admitted  nbwburh. 

that,  on  one  or  two  occasions,  bread  and  cheese  and  beer  had  *been  [  *60s  ] 
furnished  them  by  the  defendant,  by  way  of  gratuity,  as  it  was  said. 

W.  H.  Watson  now  showed  cause : 

The  affidavit  on  which  this  rule  was  moved  is  completely 
answered.  There  is  a  preliminary  objection  to  the  rule  which 
is  improperly  framed.  It  ought  not  to  be  against  the  sheriff  to 
refund  the  excess,  and  also  for  an  attachment  against  the  officer  for 
the  contempt  in  taking  the  excess.  This  is  combining  the  old  form 
of  rule  against  the  sheriff,  with  the  remedy  given  by  stat.  7  Will.  lY. 
&  1  Vict.  c.  55,  s.  8,  against  the  officer  (i).  If  the  officer  has  been 
guilty  of  extortion,  and  it  is  sought  to  punish  him  for  it,  the  pro- 
ceeding should  be  against  him  alone.  The  defendant  may  have  the 
civil  remedy  against  the  sheriff,  or  the  criminal  proceeding  against 
the  officer;  but  not  both.  There  must  be  a  wilful  contravention 
of  the  terms  of  the  Act  of  Parliament.  Upon  the  facts  as  they 
appear,  the  question  is,  can  the  Court  see  that  the  officer  has  been 
guilty  of  any  contempt  in  taking  these  fees.  It  is  submitted  that 
they  cannot,  and  that  at  most  it  was  an  error  in  judgment  on  the 
part  of  the  officer,  who  clearly  thought  that  he  was  justified  in 
taking  them. 

Cowling  in  support  of  the  rule  : 

The  affidavit  of  the  officer  has  not  completely  answered  the  case. 
The  Court  cannot  see  that  two  men  were  necessary  for  keeping 
possession,  or  that  the  time  was  not  unnecessarily  long,  or  that  the 
charge  of  two  guineas  for  the  distress  was  proper.  As  to  the  form 
of  the  rule,  it  is  good,  but  may  be  modified  if  the  Court  think  fit. 
It  is  the  general  form  of  rule  now  used.  An  additional  remedy  is 
now  given  by  the  third  sect,  of  7  Will.  VI.  &  1  Vict.  c.  55,  and  the 
execution  debtor  is  entitled  not  only  to  recover  back  the  excess,  but 
to  punish  the  extortion.  It  is  not  necessary  that  there  should  be 
wilful  extortion.  The  mere  taking  more  than  the  prescribed  fees 
is  sufficient  to  bring  the  offence  within  the  statute,  and  to  make  it 
a  contempt. 

COLBMDOB,  J. :  [  Wl  ] 

I  see  no  difficulty  in  this  form  of  rule.    Formerly  the  practice 

(1)  See  Sheriffs  Act,  1887,  s.  29(2). 
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Blakb       was  to  call  upon  the  sheriff  alone  to  refund  the  excess ;  but  now 

Nbwb'ubn.     by  the  late  statute  the  officer  also  may  be  called  upon,  to  answer 

for  his  contempt,  in   taking  more  than  the  fees  authorized   by 

law.     I  see  no  objection  to  both  applications  being  joined  in 

one  rule. 

As  to  the  facts  of  this  case,  there  seems  some  doubt  whether  the 

possession  was  necessarily  held  for  so  many  days ;  whether  it  was 

held  at  the  request  of  the  defendant  for  any,  and  what,  part  of  that 

time ;   and  whether  it  was  necessary  to  employ  two  men.    It  is 

said  that  it  was  necessary  on  account  of  tricks  practised  to  get 

the  bailiffs  out  of  possession,  and  on  account  of  the  scattered 

nature  of  the  property.    Upon  these  points,  and  also  upon  the 

nature  of  the  charge  of   the  two  guineas,  let  the  matters  be 

referred  to  the  Master  for  his  report;  and  the  rule  be  enlarged 

in  the  mean  time. 

Rtde  accordingly  (i). 


1W8.       WILLIAM  JONES  v.  DAVID  JONES  and  Another  (2). 

[  628  ]  (5  Dowl.  &  L.  628—632  ;  S.  C,  17  L.  J.  Q.  B.  170;  12  Jur.  397.) 

In  a  plaint  in  the  county  court,  the  defendants  pleaded  the  Statute  of 
Limitations,  but  without  giving  the  notice  required  by  the  19th  rule,  framed 
by  the  Judges,  under  the  9  &  10  Vict.  c.  9d,  s.  78(3).  The  plaintiff 
required  an  adjournment  of  the  case,  in  order  to  answer  the  plea ;  which 
was  granted,  and  the  case  adjourned  to  a  subsequent  day.  On  that  day, 
the  case  came  on  for  hearing,  and  the  defendants  obtained  a  judgment  in 
their  favour,  which  was  entered  by  the  derk  of  the  county  court  in  the 
book  kept  for  that  purpose.  The  defendants  then  left  the  Court.  Some 
days  afterwards  they  received  notice  that  the  Judge  had  rescinded  his 
judgment,  and  that  the  case  was  adjourned  for  further  hearing.  They 
attended  on  the  day  named,  and  protested  against  any  further  hearing  of 
the  case.  The  Judge,  however,  overruled  their  objection,  and  gave  judg- 
ment for  the  plaintiff,  on  the  ground  that  the  plea  of  the  Statute  of  limita- 
tions, on  the  former  occasion,  had  been  improperly  pleaded.  On  motion 
for  a  prohibition.  Held,  that  the  Judge  had  no  authority  to  rescind  his 

(1)  The  rule  was  drawn  up  in  the  also  whether  two  men  were  neoeasary 

following  form  :   Upon  reading,  &c.,  for  the  purpose  of  holding  possession 

and  upon  hearing,  &c.,  it  is  ordered  under  the  said  execution;   and  also 

that  it  be  referred  to  one  of  the  Masters  under  what  circumstances  the  charge 

of  the  Court  to  ascertain  whether  it  of  two  guineas  was  made:  and  that 

was  necessary  for  the  said  sheriff  to  the  said  Master  report  thereon  to  this 

hold  possession  of  the  property  of  the  Court ;  and  that,  in  the  meantime  the 

defendant  under  the  writ  of  execution  said  rule  be  enlarged, 

herein  for  the    space    of  thirty-four  (2)  Irving  v.  Aaketv  (1870)  L.  R.  5 

days ;  or  whether  it  was  at  the  request  Q.  B.  208,  21 1,  39  L.  J.  Q.  B.  118. 

of  the  defendant;    and,  if  not  at  his  (3)  Eep.  County  Courts  Act,  1868, 

request,  for  how  longit  was  necessary:  b.  188. 
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former  deciaion  in  the  absence  of  the  defendants ;  that  he  had  therefore         Jokes 
acted  without  jurisdiction,  and  that  a  prohibition  must  go.  v. 

Semble,  that  a  Judge  of  a  county  court  may  alter  his  judgment,  after  it        Jonks. 
has  been  pronounced  and  recorded  in  the  book  of  the  Court  kept  for  that 
purpose  ;  if  he  do  so  at  the  same  Court,  and  in  the  presence  of  the  parties. 

A  RULE  had  been  obtained  in  Hilary  Term,  1847,  calling  upon 
the  Judge  of  the  county  court  of  Merionethshire,  and  the  plain- 
tiflf  in  the  above  action,  to  show  cause  why  a  writ  of  prohibition 
should  not  issue,  to  prohibit  the  said  Court,  &c.  from  further  pro- 
ceeding in  the  above  plaint  or  action  in  that  Court  between  the 
above  parties. 

It  appeared,  upon  the  afEidavits,  that  an  action  had  been  com- 
menced ill  the  county  court  of  Merionethshire  by  the  plaintiff 
against  the  defendants  to  recover  the  sum  of  162.,  being  the  prin- 
cipal and  interest  due  upon  a  promissory  note  made  by  the  defen- 
dants. The  note  was  dated  the  18th  of  February,  1884,  and  the 
plaint  was  returnable  on  the  2drd  of  July,  1847.  On  that  day,  the 
defendants  appeared  in  Court,  and  required  to  be  furnished  with  a 
copy  of  the  note  as  better  particulars.  The  Judge  ordered  that 
this  should  be  done,  and  adjourned  the  plaint  to  the  next  Court, 
which  was  holden  on  the  11th  of  August.  The  case  did  not  come 
on  on  that  day,  but  stood  over  till  the  12th  of  August.  On  that 
day,  the  defendants  pleaded  a  plea  of  the  Statute  of  Limitations, 
but  did  not  give  notice  *thereof  in  writing  pursuant  to  the  19th  [  •629  J 
rule  of  practice,  as  framed  by  the  Judges  in  pursuance  of  the  78th 
section  of  the  County  Courts  Act,  9  &  10  Vict.  c.  95 ;  nor  did  they 
ask  the  Judge  to  have  the  case  adjourned  in  pursuance  of  the  latter 
part  of  that  rule.  The  case  was,  however,  adjourned,  on  the  appli- 
cation of  the  plaintiff,  to  the  9th  of  September,  in  order  to  afford 
him  time  to  produce  evidence  to  answer  the  plea.  On  that  day, 
the  case  came  on  and  was  heard,  and  a  verdict  given  for  the 
defendants,  the  costs  to  be  divided.  The  entry  as  made  by  the 
clerk  in  the  book  of  the  Court  was  as  follows :  ''  Adjourned  from 
last  Court  (No.  65),  Statute  of  Limitations,  verdict  for  defendants, 
costs  to  be  divided."  The  defendants  and  their  attorney  then  left 
the  Court ;  but,  some  days  after,  were  served  with  an  order  for  a 
further  adjournment  of  the  action  till  the  next  following  Court, 
which  was  held  on  the  ISth  of  October.  They  attended  on  that 
day,  and  protested  against  any  further  proceeding  in  the  cause,  as 
it  had  been  already  decided  in  their  favour ;  but  the  Judge  over- 
ruled their  objection,  and  gave  judgment  for  the  plaintiff,  with 
costs,  on  the  ground  that  the  plea  of  the  Statute  of  Limitations 
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Jokes  had  been  improperly  pleaded.  It  appeared  on  the  affidavit  in 
JoNBs.  answer,  that  there  was  an  entry  in  the  Court  book,  sabseqnent 
to  the  one  already  stated,  as  follows :  "  No.  65,  same  Court,  the 
above  decision  rescinded,  and  case  adjourned  to  the  next  Court ;  '* 
but  it  was  not  shown  when  this  entry  was  made.  The  defendants 
[  •630  ]  and  ♦their  attorney's  clerk  both  swore  that  they  believed  it  was  not 
made  at  the  same  Court  or  on  the  same  day ;  but  if  at  all,  after  the 
Court  broke  up,  or  on  a  subsequent  day. 

F.  Bailey  now  showed  cause : 

The  Judge  of  the  county  court  was  right  in  the  course  which  he 
took.  The  defendants  had  not  complied  with  the  rules  of  practice 
as  framed  by  the  Judges,  by  giving  notice  of  their  intention  to 
plead  the  Statute  of  Limitations  to  the  clerk  of  the  Court,  five 
clear  days  before  the  day  on  which  the  summons  was  returnable, 
pursuant  to  rule  19.  Nor  did  they  make  any  application  to  the 
Judge  to  adjourn  the  case  to  enable  them  to  give  such  notice.  The 
Judge  was,  therefore,  justified,  when  he  discovered  the  omission,  in 
treating  the  plea  of  the  Statute  of  Limitations  as  no  plea  at  all. 

(CoLBRiDGB,  J. :  What  do  you  say  as  to  his  rescinding  his  first 
judgment  in  the  absence  of  the  defendants  ?) 

It  was  not  a  complete  judgment.  It  was  merely  a  note  or  memo- 
randum of  the  judgment,  which  it  was  competent  to  the  Judge 
afterwards  to  alter. 

(CoLEBiDGB,  J. :  It  is  entered  by  the  clerk,  in  the  book  of  the 
Court,  *^  Statute  of  Limitations,  verdict  for  defendants,  costs  to  be 
divided,"  and  the  parties  then  go  away.  You  cannot  contend  that 
this  is  not  a  judgment.) 

Conceding  even  that  it  is,  the  Judge  of  a  county  court  must  have 
power  in  certain  cases  to  alter  his  judgment;  and  his  decision, 
when  once  pronounced,  is  no  more  irrevocable  than  the  decisions 
of  the  superior  Court,  who  may  alter  their  judgment  at  any  time 
during  the  same  Term:  Co.  Litt.  260a;  Rex  v.  Cflrttfe(i),  per 
Parke,  J.  So  in  the  case  of  Quarter  Sessions,  the  whole  Session 
is  considered  but  as  one  day,  and  a  judgment  may  be  altered  at  any 
time  during  the  same  Sessions  in  which  it  is  pronounced  :  Dicken- 
son's Quart.  Sess.  Pract.  p.  61,  6th  ed.  Here,  there  is  an  entry  in 
the  same  book :  "  Same  Court,  the  above  decision  rescinded,  and 

(1)  2  B.  &  Ad.  973. 
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case  adjourned  to  the  next  Court."    *It  is  submitted,  that  the  Judge        Joneb 
might  alter  his  decision  at  the  same  Court,  at  which  he  gave  judg-       jokbr. 
ment ;  and  although  it  does  not  appear  here  that  it  was  done  at  the       I  *6^^  I 
same  Court,  it  does  not  appear  that  it  was  not ;  and  this  Court  will 
require  to  see  a  clear  excess  of  jurisdiction,  before  it  will  interfere, 
(He  referred  also  to  Keen  v.  Reg.  (i).) 

M.  Lloydf  in  support  of  the  rule  : 

After  the  Judge  had  pronounced  his  decision,  and  it  was  entered 
in  the  book  of  the  Court,  and  the  defendants  had  left  the  Court,  the 
Judge  was  functus  officio,  and  had  no  more  power  to  alter  the 
decision  in  the  absence  of  the  defendants,  than  he  would  have  had 
to  pronounce  judgment  against  them  in  the  first  instance,  without 
summoning  them  before  him.  The  defendants  left  the  Court,  and 
therefore  they  cannot  be  expected  to  know  when  the  alteration  took 
place  in  their  absence;  but  the  plaintiff  no  doubt  could  have 
informed  the  Court ;  and  as  he  has  not  done  so,  it  must  be  taken 
that  the  alteration  was  not  made  at  the  same  Court,  notwithstanding 
the  entry  which  had  been  produced.  Besides,  it  may  be  inferred 
from  the  language  of  the  first  judgment, ''  verdict  for  the  defendants,'* 
that  the  cause  was  tried  by  a  jury ;  and  if  so,  the  Judge  had  no 
authority  to  alter  the  verdict,  when  once  recorded  :  Co.  Litt.  227  b. 
But  even  if  the  Judge  decided  the  case  alone,  he  would  stand  in  the 
place  of  the  jury,  and  the  same  rule  by  analogy  would  apply.  If 
the  Judge  could  alter  his  decision  on  another  day  than  the  one  on 
which  it  was  pronounced,  he  might  alter  it  months  afterwards  with 
the  same  reason.  As  to  the  merits  of  the  case,  it  is  clear  that  both 
the  Judge  and  the  plaintiff  had  ample  notice  of  the  defendants' 
intention  to  plead  the  Statute  of  Limitations. 

Coleridge,  J. : 

I  am  of  opinion  that  this  rule  must  be  made  absolute ;  not  on  the 
ground  of  the  improper  exercise  of  a  discretion  on  the  part  of  the 
Judge  of  the  county  *court ;  for  with  that  I  could  not  interfere,  L  *^^^  I 
however  -improper  it  might  be ;  but  on  the  ground  that  he  has 
exceeded  his  jurisdiction  by  what  took  place  after  the  9th  of 
September;  unless  indeed  it  can  be  said  that  what  took  place 
before,  was  altogether  null  and  void.  Now,  although  the  plea  of 
the  Statute  of  Limitations  may  not  have  been  properly  pleaded,  yet 
it  was  in  fact  pleaded,  and  no  objection  appears  to  have  been  made 

(1)  3  New  Ses8.  Cat.  25. 
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JoNBs  to  it.  After  it  was  put  in,  the  plaintiff  applied  for  time  to  answer 
Jo^'n  ii>>  ai^d  the  case  was  adjourned  for  that  purpose  till  the  9th  of 
September,  when  it  was  heard,  and  judgment  given  for  the  defen- 
dants. It  does  not  appear  whether  or  not  it  was  heard  by  a  jury ; 
but  if  it  was,  it  is  clear  that  the  Judge  could  have  no  right  to  alter 
their  verdict.  If  it  was  heard  by  the  Judge,  he  decided  the  case, 
his  decision  was  recorded  in  the  book  kept  for  that  purpose,  and  the 
judgment  was  complete  on  that  day.  I  do  not  mean  to  say  that  a 
Judge  of  a  county  court  has  no  power  to  alter  his  decision  at  the 
same  Court,  on  the  same  day,  with  the  parties  still  before  him ;  but 
he  can  have  no  authority  to  do  so  in  his  own  Chambers  aftor  the 
Court  is  over.  The  defendants  who  had  left  the  Court,  after  the 
decision  in  their  favour,  cannot  of  course  speak  to  what  occurred  in 
their  absence ;  but  they  state  their  belief  that  no  alteration  of  the 
decision  did  take  place  during  the  same  sitting  of  the  Court ;  and 
that  if  it  ever  had  been  altered  at  all,  it  must  have  been  after  the 
Court  broke  up,  or  on  a  subsequent  day.  Surely  this  calls  on  the 
other  side  to  show  when  it  did  occur.  The  plaintiff,  however,  who 
had  notice  of  this  statement  in  the  affidavits  of  the  defendants, 
instead  of  producing  an  affidavit  in  contradiction,  as  he  might  have 
done  if  the  fact  had  been  otherwise,  contents  himself  with  relying 
on  the  entries  made  by  the  clerk  in  the  book  of  the  Court,  as  proof 
that  it  was  altered  at  the  same  Court ;  which  certainly  appears  to 
me  like  an  evasion  of  the  facte.  I  think,  therefore,  that  there  has 
been  an  excess  of  jurisdiction,  and  that  the  rule  for  a  prohibition 

must  consequently  be  made  absolute. 

Rule  ab$oluU. 


i»^.  DAVID  JONES  V.  ELLIS  OWEN  (1). 

£  6fi9  I  (5  I>owl.  &  L.  669—674 ;  8.  C.  18  L.  J.  Q.  B.  8 ;  18  Jur.  261.) 

The  122iid  section  of  the  County  Courts  Act  (9  &  10  Vict  c.  95)  (2)  con- 
templates those  cases  only,  in  which  the  ordinary  relation  of  landlord  and 
tenant  exists. 

Therefore,  where  the  party  suing  under  that  section  claimed  as  mortgagee 
of  the  premises,  and  there  was  no  sufficient  evidence  that  the  defendant,  who 
was  tenant  of  the  mortgagor,  had  consented  to  hold  under  the  mortgagee,  or 
was  even  aware  of  the  existence  of  a  mortgage ;  this  Court  granted  a  prohi- 
bition to  the  county  court,  after  judgment  given  and  possession  delivered. 

A  total  want  of  jurisdiction  cannot  be  cured  by  the  assent  of  the  parties. 

The  judgment  of  the  county  court  was  delivered  on  the  27th  of  May.- 

(1)  Farquharson  v.  Morgan  [1894]  1  Term,  1848. 

Q.  B.  662,  664,  63  L.  J.  a  B.  474,  70  (2)  See   now   County  Oourts  Act, 

L.  T.  162,  1888,  s.  188. 

This  case  was  decided  in  Mjchaelmas 
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On  the  Ist  of  June,  affidavits  in  support  of  a  rule  nisi  for  a  proliibition  were        Jonss 
sworn,  and  the  rule  obtained  on  the  6th  :  Held,  that  the  defendant  came  r. 

within  a  reasonable  time,  although  the  rule  was  not  served  on  the  bailiff        Owen. 
till  the  7th,  and  he  had  previously  delivered  possession  to  the  plaintiff  on 
the  6th. 

A  BULB  had  been  obtained  in  Trinity  Term,  1848,  calling  upon 
the  Jadge  of  the  county  court  of  Caernarvonshire,  and  the  plaintiff 
in  the  above  action,  to  show  caase  why  a  writ  of  prohibition  should 
not  issue  to  prohibit  the  said  Court,  the  said  Judge,  high  bailiff,  and 
other  ofScers  of  the  said  Court,  from  further  proceeding  in  the  plaint 
or  action  in  the  said  Court,  between  David  Jones,  plaintiff,  and 
Ellis  Owen,  defendant ;  and  from  carrying  into  execution,  or  other- 
wise giving  effect  to,  the  judgment  therein  "^of  that  Court ;  and  that  [  *^70  ] 
in  the  meantime  proceedings  on  the  said  judgment  be  stayed. 

It  appeared  upon  the  af&davits  that,  on  the  16th  of  May,  1848, 
the  defendant  was  served  with  a  summons  to  appear  at  a  county 
Court  holden  at  Portmadoc  on  the  27th  day  of  May,  to  answer  why 
she  neglected  or  refused  to  quit  and  deliver  up  to  the  plaintiff  the 
possession  of  a  certain  messuage,  called  Sycock,  aforesaid,  which 
summons  was  thereto  annexed.  That  the  case  was  heard  before 
the  Judge  of  the  county  court  on  that  day.  Upon  the  defendant's 
affidavit  it  appeared,  that  there  was  no  evidence  at  the  hearing  of 
the  said  action  that  the  plaintiff  had  any  right,  claim,  or  title  to 
the  said  premises,  except  as  mortgagee.  That  her  late  husband, 
up  to  the  time  of  his  death,  which  happened  on  or  about  the  16th 
day  of  August,  1847,  held  and  occupied  the  premises  mentioned  in 
the  said  summons  as  tenant  and  owner  thereof  by  virtue  of  a  deed 
of  feoffment,  dated  on  or  about  the  7th  day  of  February,  1846,  to 
hold  to  him  and  his  heirs  for  ever*  That  she  had  by  her  said 
husband  seven  children,  all  of  whom  were  under  the  age  of  twenty- 
one  years.  That  it  did  not  appear  that  the  plaintiff  had  ever  been 
in  possession  of  the  said  premises  in  the  said  summons  by  virtue 
of  any  mortgage,  nor  by  any  other  right  whatsoever.  That  neither 
she  nor  her  husband  had  received  any  notice  of  a  mortgage,  nor 
had  there  been  any  action  in  ejectment  brought.  That,  on  the 
hearing  of  the  plaint,  the  defendant  objected  that  there  was  no 
privity  of  contract  between  the  plaintiff  and  the  defendant,  but  the 
Judge  overruled  the  objection,  and  gave  judgment  for  the  plaintiff, 
and  ordered  immediate  execution  to  be  issued.  The  affidavit  of  the 
defendant's  attorney  stated,  that  he  believed  the  action  was 
brought  by  the  mortgagee  in  collusion  with  certain  other  parties,  who 
claimed  the  said  premises  by  a  title  adverse  to  that  of  the  mortgagor. 
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Jokes  An  affidavit  in  opposition  was  made  by  one  Owen  Williams,  who 

OwEv.  stated  that  he  was,  in  and  previous  to  May,  *1842,  seised  in  fee 
r  *67i  ]  simple  of  the  premises,  and  had  lived  there  for  thirty  years  and 
upwards.  That  on  the  2l8t  of  May,  1842,  he  executed  a  mortgage 
to  the  plaintiff.  That  the  defendant  at  that  time  was  not  in 
possession  of  the  lands,  but  was,  in  the  beginning  of  1846,  desirous 
of  becoming  tenant ;  and  deponent  being  infirm,  agreed  that  she 
and  her  husband  should  reside  with  deponent,  *'  they  agreeing  to 
pay  as  rent  the  interest  of  the  said  mortgage  money,  and  main- 
taining him  this  deponent."  That  William  Owen,  the  defendant's 
husband,  died  in  August,  1847,  and  that  since  his  death  the 
defendant  had  refused  to  maintain  him,  or  pay  the  interest  on  the 
mortgage,  or  give  up  possession.  That  William  Owen  was  never 
mortgagor  of  the  premises.  An  affidavit  was  made  by  the  clerk  of 
the  attorney,  that  no  objection  was  made  to  the  jurisdiction  of  the 
Court  till  after  the  cause  was  heard  and  determined.  An  affidavit 
was  made  by  the  assistant  bailiff,  that  he  received  the  order  of  the 
Court  to  deliver  possession  of  the  premises  on  the  3rd  of  June. 
That  the  house  being  locked,  and  the  defendant  not  being  to  be 
found,  he  served  the  order  by  fastening  it  on  the  outer  door  of  the 
dwelling-house  of  the  defendant,  being  part  of  the  premises ;  and 
on  the  6th  of  June  delivered  possession  to  the  plaintiff. 

The  affidavits  in  support  of  the  rule,  it  appeared,  were  sworn  on 
the  1st  of  June ;  the  rule  was  dated  the  5th,  and  served  on  the 
7th  on  the  high  bailiff,  and  no  notice  of  the  rule  was  previously 
served,  either  on  the  bailiff  or  the  plaintiff. 

Wehhy  showed  cause  (i) : 

The  defendant  comes  too  late  with  this  application.  The  sentence 
of  the  Court  was  put  into  the  hands  of  the  officer  to  execute,  and 
he  did  execute  it  before  any  notice  was  given  of  this  rule  having 
been  granted.  The  defendant  ought  to  have  come  at  once,  as  he 
was  aware  that  the  Judge  had  ordered  immediate  execution ;  and  it 

[  *672  ]  is  too  late  to  grant  a  prohibition  *after  execution  executed.  As  to 
the  objection  which  was  made  to  the  jurisdiction  of  the  Judge, 
namely,  that  the  case  does  not  come  within  the  122nd  section  of 
the  Small  Debts  Act  (2),  it  is  submitted,  that  that  section  applies  as 

[  *673  ]  *well  to  cases  where  a  constructive  relation  of  landlord  and  tenant 
exists,  as  to  those  where  there  is  the  immediate  and  direct 
relation  subsisting.  Here  the  defendant  became  tenant  on  the 
(1)  In  Michaelmas  Term,  1848.  (2)  Section  122.     See  p.  866  above. 
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express  stipulation  that  he  should  pay  by  way  of  rent  the  interest       Johes 
due  on  the  mortgage.    The  true  question  is,  whether,  under  all  the       owhsn. 
circumstances  set  forth  in  the  affidavit,  the  defendant  was  not  the 
tenant  of  the  plaintiff  in  construction  of  law.     If  so,  the  case 
was  one  over  which  the  Judge  had  jurisdiction  under  the  122nd 
section. 

Morgan  Lloyd,  in  support  of  the  rule  : 

The  application  is  in  sufficient  time.  The  Judge  of  the  county 
court  was  informed  that  a  prohibition  would  be  moved  for.  The 
defendant  could  not  come  sooper  than  he  did.  The  case  was  heard 
on  the  27th  of  May.  On  the  1st  of  June  the  affidavits  were  sworn, 
and  the  rule  was  obtained  on  the  6th,  and  the  warrant  was  not 
executed  till  the  6th.  The  authorities  show. that  the  rule  that  pro- 
hibition will  not  issue  after  sentence,  only  applies  to  those  cases 
where  nothing  remains  to  be  done :  In  re  Poe  (i) ;  Fitzh.  Nat. 
Brev.  46  a ;  Robei*ts  v.  Hvmby,  per  Aldbrson,  B.  (2) ;  2  Co.  Inst. 
602,  tit.  "  Art.  Cler."  The  Judge  of  the  county  court  in  this  case 
had  no  jurisdiction.  The  statute  only  applies  to  cases  where  there 
is  an  actual  tenancy  between  the  parties  ;  and  it  is  not  enough  that 
there  should  exist  a  tenancy  by  construction  of  law.  The  express 
words  of  the  Act  are,  "  that  when  and  so  soon  as  the  term  and 
interest  of  the  tenant "  ''  shall  have  ended,  or  shall  have  been  duly 
determined  bj  a  legal  notice  to  quit."  It  must,  therefore,  be  such 
a  tenancy  as  is  determinable  at  a  time  certain,  or  such  as  would 
require  a  notice  to  quit.  Here  there  is  nothing  to  show  that  even 
a  constructive  tenancy  existed.  It  does  not  appear  to  whom  the 
defendant  paid  the  interest  of  the  mortgage,  but  it  would  seem  more 
reasonable  to  ^suppose  to  the  mortgagor,  as  it  does  not  appear  that  [  *674  ] 
he  knew  anything  about  the  mortgage.  (He  was  then  stopped  by 
the  Court.) 

Pattbson,  J. : 

It  seems  to  me  that  the  present  case  was  clearly  not  within  the 
122nd  section,  for  that  manifestly  contemplates  cases  where  the 
ordinary  relation  of  landlord  and  tenant  exists.  (His  Lordship 
here  read  the  section.)  I  do  not  think  any  thing  can  be  clearer 
than  that  the  Act  contemplates  the  ordinary  position  of  landlord  and 
^tenant,  and  not  that  existing  between  mortgagor  and  mortgagee ; 

(1)  39  E.  B.  621  (5  B.  &  Ad.  681 ;  (2)  49  E.  E.  585  (3  M.  ft  W.  120, 

S.  C.  2  Nev.  &  M.  636;.  127  ;  8.C.6  DowL  82). 
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JoKBs       and  I  do  not  find  anything  in  the  affidavits  to  show  that  any  such 

OwcK.       relation  existed  in  the  present  case  between  the  parties.    I  therefore 

think  that  the  county  court  Judge  had  no  jurisdiction  to  try  this 

case,  and  that  as  far  as  the  right  is  concerned,  the  defendant  is 

entitled  to  a  prohibition. 

It  is  said,  however,  that  the  defendant  is  too  late  in  making  this 
application.  But  it  appears  that  the  case  was  only  heard  before  the 
Judge  of  the  county  court  on  the  27th  of  May,  the  affidavits  were 
sworn  on  the  1st  of  June,  and  the  rule  obtained  on  the  5th,  before 
the  warrant  of  possession  was  executed,  although  the  bailiff  had  no 
notice  of  the  rule  till  the  7th  of  June,  the  day  following  the  execu- 
tion. I  think  that  the  defendant  came  as  soon  as  he  reasonably 
could.  It  is  said  that  the  attorney  for  the  defendant  did  not  object 
to  the  jurisdiction,  but  that  is  not  admitted  on  the  other  side.  At 
all  events,  there  was  a  total  want  of  jurisdiction,  which  no  assent 
could  cure.    The  rule  must  therefore  be  absolute. 

Rule  abidute  (i). 


1W9.  Ex    PARTE   PAYNE  (2). 

[  e79  ]  (5  Bowl.  &  L.  679—685 ;  8.  0.  18  L.  J.  Q.  B.  197.) 

On  rule  for  a  mandamui  to  the  Judge  of  a  county  oouit  to  hear  a  plaint 
brought  by  a  member  of  a  building  society  within  the  6  ft  7  Will.  lY. 
0.  32  (3),  against  an  officer  of  that  society,  the  25th  rule  of  the  society 
directing  a  reference  of  all  disputes  to  two  justicee  of  the  peace,  pursuant  to 
the  statute  10  Qeo.  lY.  c.  56,  s.  27,  which  is  incorporated  in  the  first  men- 
tioned statute :  Held,  that  the  right  to  bring  an  action  was  taken  away ; 
and  that  the  9  ft  10  Vict.  c.  95,  s.  58  (4),  did  not  operate  to  revive  a  power 
of  bringing  actions  in  the  county  courts,  which  had  been  taken  away  from 
all  Courts  generally. 

A  RULB  had  been  obtained  in  Michaelmas  Term,  1848,  calling 
upon  the  Judge  of  the  county  court  of  Buckinghamshire,  holden 
at  Chesham,  to  show  cause  why  a  writ  of  mandamus  should  not 
issue,  directed  to  him,  commanding  him  to  hear  the  plaint  of 
Phillip  Payne  against  John  Garrett,  the  public  officer  of   the 

(1)  M,  Lloyd  afterwards  asked  to  Thia  case  was  argued  in  Hflary 
have  the  rule  absolute  drawn  up,  with  Term,  1849,  and  judgment  was  given 
a  clause  commanding  restitution ;  the     in  the  following  vacation. 

officer  having  declined  to  do  so,  as  it  (3)  Bepealed  with  savings  by  Build- 
was  not  a  term  in  the  rule  nUi :  which  ing  Societies  Act,  1874  (37  &  38  Yict 
was  granted.  c.  42),  s.  7  ;  and  see  Building  Sooieties 

(2)  Callaghanv.Dolw%n{\Be9)Jj.R.  Act,  1894  (57  &  58  Tiot  c  47), 
4  C.  P.  288,  294,  38  L.  J.  M.  0.  110,  s.  25  (2). 

21  L.  T.  827;  HucAle  v.  Wilson  (1877)  (4)  Bep.    by  County    Oouits   Act, 

2  C.  P.  D.  410,  414.     •  1888,  s.  188. 
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Chesham  Building  Society,  to  recover  from  the  said  society  the     Ez  parte 
amount  due  to  the  said  Phillip  Payne  from  the  said  society ;  upon 
notice  of  this  rule,  to  be  given  to  the  said  Judge  and  to  the  said 
John  Garrett  in  the  meantime. 

The  affidavit  upon  which  the  rule  was  obtained  was  made  by  the  [  ^o  ] 
attorney  of  Phillip  Payne,  and  stated,  that  as  such  attorney  he 
had,  in  the  month  of  September,  1848,  entered  a  plaint  in  the 
county  court  of  Buckinghamshire,  holden  at  Ghesham,  at  the  suit 
of  the  said  Phillip  Payne  against  John  Garrett,  the  public  officer  of 
the  Chesham  Building  Society,  to  recover  from  the  said  society  the 
amount  due  to  the  said  Phillip  Payne  upon  two  shares  in  the  said 
society,  subscribed  for  by  him  and  withdrawn  according  to  the 
rules  of  the  said  society ;  and  that  the  said  amount  was  less  than 
201,  That  the  only  question  in  dispute  was  the  true  construction 
of  the  rules  of  the  said  society.  That  the  defendant  was  then 
dwelling,  and  the  cause  of  action  arose,  within  the  district  over 
which  the  said  Court  had  and  still  has  jurisdiction.  That  the  title 
to  any  corporeal  or  incorporeal  hereditaments,  or  to  any  toll,  fair, 
market,  or  franchise,  was  not  involved  in  the  question;  nor  was 
the  validity  of  any  demise,  bequest,  or  limitation  under  any  will  or 
settlement  disputed,  or  to  be  disputed ;  nor  was  it  for  any  malicious 
prosecution,  or  for  any  libel,  or  slander,  or  criminal  conversation, 
or  seduction,  or  breach  of  promise  of  marriage ;  nor  was  it  an  action 
of  ejectment.  That  a  summons  was  issued  upon  the  said  plaint  to 
the  defendant,  to  appear  at  the  said  Court  on  the  20th  day  of 
October  then  next.  That  this  deponent  appeared  at  the  said  Court 
on  the  said  20th  day  of  October  for  the  said  plaintiff,  and  upon  the 
cause  being  called  on,  the  defendant  appeared  by  his  attorney,  and 
took  a  preliminary  objection  to  the  jurisdiction  of  the  said  Court. 
That  the  Judge,  who  then  presided  at  the  said  Court,  decided,  that 
the  matter  in  difference  between  the  parties  must  be  heard  and 
decided  by  the  Registrar  of  Friendly  Societies,  pursuant  to  the  Act 
of  Parliament,  9  &  10  Vict.  c.  27,  s.  16 ;  and  a  judgment  of  nonsuit 
was  thereupon  entered  by  the  clerk  on  the  records  of  the  Court. 
That  this  deponent  applied  to  the  Registrar  of  Friendly  Societies 
for  a  summons,  and  the  application  was  refused  upon  the  ground 
of  want  of  "^jurisdiction.  That  this  deponent,  thereupon,  served  [  *68i  ] 
the  defendant  and  the  clerk  of  the  said  county  court  with  notice, 
that  at  the  next  Court,  to  be  holden  on  the  14th  day  of  November, 
he  should  apply  for  a  rehearing ;  which  notice  was  served  seven 
clear  days  before  the  time  of  holding  the  said  Court.    That  upon 
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Bx  parte  the  said  14th  day  of  November,  at  the  said  Court  then  holden,  this 
deponent,  as  such  attorney  as  aforesaid,  applied  to  the  Jadge  of 
the  said  Goart  for  a  rehearing  of  the  said  plaint.  That  the  said 
defendant  thereupon  raised  the  same  objection  to  the  jurisdiction 
of  the  said  Court.  And  the  Judge  then  presiding  decided,  that  the 
matter  in  difference  between  the  parties  must  be  referred  to  justices 
of  the  peace,  and  refused  the  application. 

By  the  25th  rule  of  the  society  it  was  directed, ''  that  all  disputes 
be  referred  to  two  of  her  Majesty's  justices  of  the  peace,  pursuant 
to  10  Geo.  IV.  c.  56,  s.  27/* 

Sanders  showed  cause  (i) : 

The  county  court  had  no  jurisdiction  in  this  case.  It  is  con- 
ceded thai  parties  cannot  by  any  private  agreement  oust  the 
ordinary  jurisdiction  of  the  tribunals  of  the  country :  Thompson  v. 
Chamock  (2) ;  but  here  there  is  a  statutable  ouster  of  the  jurisdic- 
tion. This  is  a  benefit  building  society  within  the  6  &  7  Will.  lY. 
c.  82,  and  section  4  of  that  statute  enacts,  that  the  provisions  of 
the  10  Geo.  IV.  c.  66,  "  so  far  as  the  same,  or  any  part  thereof, 
may  be  applicable  to  the  purpose  of  any  benefit  building  society," 
"  shall  extend  and  apply  to  such  benefit  building  society,  and  the 
rules  thereof,  in  such  and  the  same  manner  as  if  the  provisions  of 
the  said  Acts  had  been  herein  expressly  re-enacted."  By  the 
10  Geo.  lY.  c.  56,  s.  27,  it  is  enacted,  that  provision  shall  be  made 
[  *682  ]  by  the  rules  of  every  society  within  the  Act,  directing  how  disputes 
shall  be  settled  between  the  society  and  any  of  its  individual 
members,  whether  by  reference  to  justices,  or  to  arbitrators;  and 
that  an  award  made  in  pursuance  thereof  "  shall  be  binding  and 
conclusive  on  all  parties,  and  shall  be  final  to  all  intents  and 
purposes,  without  appeal,  or  being  subject  to  the  control  of  one  or 
more  justices  of  the  peace,  and  shall  not  be  removed  or  removable 
into  any  court  of  law,  or  restrained  or  restrainable  by  the  injunc- 
tion of  any  court  of  equity."  By  section  28,  reference  is  to  be 
made  to  justices,  if  so  directed  by  the  rules  of  the  society ;  and  by 
section  29,  "  every  sentence,  order,  and  adjudication  of  any  justices 
under  this  Act  shall  be  final  and  conclusive,  to  all  intents  and 
purposes,  and  shall  not  be  subject  to  appeal,  and  shall  not  be 
removed  or  removable  into  any  court  of  law,  or  restrained  or 
restrainable  by  the  injunction  of  any  court  of  equity,  and  that  no 

(1)  In  Hilary  Term,  1849.  borough  v.  Power,  64  R.  R.  34  (TBeav. 

(2}  8  T.  R.  139;  S.  P.  Earlof  Mtx-      127). 
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BUBpension,  advocation,  or  redaction  shall  be  competent."    By  the      Ex  parte 

25th  rule  of  this  society,  it  appears,  that  all  disputes  are  to  be       ^^^^^^^ 

referred  for  decision  to  justices  of  the  peace.  In  Crisp  v.  Banbury  (i), 

the  same  question  arose  upon  a  similar  section  in  the  Savings' 

Banks  Act,  9  Geo.  IV.  c.  92,  s.  45,  which  directed  disputes  arising 

between  the  savings'  banks  and  any  of  its  members,  to  be  referred 

to  two  arbitrators,  and  in  case  of  their  not  agreeing,  to  a  barrister ; 

and  enacted,  that  "  whatsoever  award,  order,  or  determination  shall 

be  made  by  the  said  arbitrators,  or  by  the  said  barrister,  shall  be 

binding  and  conclusive  on  all  parties,  and  shall  be  final  to  all 

intents  and  purposes,  without  any  appeal : "  and  it  was  held  that 

that  section  ousted  the  jurisdiction  of  the  .ordinary  tribunals  in 

cases  of  disputes  between  a  savings'  bank  and  its  depositors,  and 

that  the  only  remedy  was  by  reference  as  pointed  out  by  that 

section.    By  the  25  Geo.  III.  c.  61,  penalties  of  601.  and  of  101. 

were  created,  and  it  was  enacted,  that  the  former  should  be  sued 

for  in  any  of  the  ^Courts  at  Westminster,  and  that  justices  of  the      [  *683  j 

peace  might  hear  and  determine  the  latter ;  and  it  was  held,  the 

jurisdiction  of  the  superior  Courts  as  to  the  101.  penalties  was 

ousted :  Cates  v.  Knight  (2).    The  late  case  of  Cutbill  v.  Kingdom  (8), 

in  the  Court  of  Exchequer,  which  at  first  sight  might  appear  to  be 

an  authority  the  other  way,  is  in  truth  not  so ;  because  the  decision 

there  that  the  remedy  in  the  superior  Court  was  not  affected  by  the 

arbitration  clause,  was  on  the  ground  that  the  subject-matter  of 

the  dispute  was  not  included  in  the  terms  of  the  arbitration  clause. 

Sviythies,  in  support  of  the  rule : 

The  cases  of  Thompsun  v.  Charnock  (4),  and  Earl  of  Mexborough 
V.  Bower  (6),  are  authorities  that  an  arbitration  clause,  like  the  one 
in  the  present  case,  will  not  oust  the  jurisdiction  of  the  ordinary 
tribunals.  Then,  is  the  jurisdiction  taken  away  by  statute  ?  If  so, 
it  must  be  either  by  express  words  or  necessary  implication.  The 
words  used  give  an  option  only  of  going  before  arbitrators  or 
justices,  and  if  the  party  chooses  to  do  so,  no  doubt  their  decision 
is  to  be  final,  and  cannot  afterwards  be  questioned.  Where  the 
Legislature  intended  to  exclude  any  other  remedy  than  that  pointed 
out  by  the  statute,  they  have  used  express  and  distinct  language  to 
that  effect.    Thus,  in  the  late  Friendly  Societies  Act,  9  <&  10  Vict. 

(1>  34  R.  R.  747  (8  Bing.  394 ;  S.  C.  (3)  74  R.  R.  738  (1  Ex.  494). 

1  Moo.  &  So.  646).  (4)  8  T.  R.  139. 

(2)  3  T.  R.  442.  (6)  64  R.  R.  34  (7  Boav.  127). 
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Bz  parte  c  27,  B.  16,  it  is  provided,  that  disputes  may  be  referred  in  writing 
^^^^  to  the  Registrar  of  Friendly  Societies, "  and  where  the  valae  of  such 
subject-matter  in  dispute  does  not  exceed  202.,  every  such  dispute 
shall  be  so  referred,"  &c.  By  section  22  of  that  statute  it  is 
enacted,  "  that  this  Act  shall  be  construed  with  and  as  part  of  " 
the  10  Geo.  IV.  c.  56,  and  the  4  &  5  Will.  IV.  c.  40.  But  section  15 
above  alluded  to,  applies  only  to  disputes  between  "  the  trustees 

[  *684  ]  and  managers  of  any  friendly  society,  and  any  member  or  ^officer 
thereof,"  and  cannot  apply  to  the  present  case.  The  main  question 
is,  whether  the  recent  County  Courts  Act,  9  <b  10  Vict.  c.  95,  does 
not  extend  the  benefit  of  its  provisions  to  cases  like  the  present. 
The  words  of  the  58th  section,  which  define  the  jurisdiction  of  the 
Court,  are  large  enough  to  embrace  the  present  case,  and  it  does 
not  come  within  any  of  the  exceptions  named.  In  CrUp  v. 
Bunhwry  (i),  which  has  been  cited,  the  words  of  the  45th  section  of 
the  9  Geo.  IV.  c.  92,  under  which  the  case  arose,  were  that  the 
disputes  "shall  be  referred,"  which  is  not  permissive  but  compulsory. 
In  Cates  v.  Knight  (2),  the  proceeding  was  to  recover  penalties 
created  by  the  Act,  which  gave  a  power  to  the  justices,  but  not  to 
the  Court,  of  mitigating  the  penalty ;  and  the  defendant  was  thus 
deprived  of  the  advantage  intended  to  be  secured  to  him  by  the  Act. 

Cur.  adv.  vuU. 
Eblb,  J.  (8) : 

Upon  a  rule  for  a  mandamvs  to  the  Judge  of  the  county  court  to 
proceed  with  this  action,  which  was  brought  by  a  member  of  a 
building  society  within  the  provisions  of  the  6  &  7  Will.  IV.  c.  82, 
against  an  o£Scer  of  that  society,  it  was  contended,  that  by  section  4 
of  that  statute,  incorporating  the  provisions  of  the  10  Geo.  IV.  c.  56, 
ss.  27,  28,  and  29 ;  and  by  the  26th  rule  of  this  society  directing  a 
reference  of  all  disputes  to  justices  of  the  peace ;  the  right  to  bring 
this  action  was  taken  away :  and  I  am  of  opinion  that  this  is  so. 

By  those  sections,  provision  is  directed  to  be  made  by  the  rules, 
specifying  whether  disputes  shall  be  referred  to  justices  or  to 
arbitrators ;  and  the  decision  upon  such  reference  is  made  final. 

These  sections  and  this  rule,  providing  for  a  cheap,  simple,  and 
[  ^686  ]  speedy  decision,  oust  the  jurisdiction  of  the  *ordinary  tribunals : 
Crisp  V.  Bunbury;  Timms  v.  WiUiams  (4). 

(1)  34  R  R,  747  (8  Bing.  394  ;  S.  C.  Hilary  Vacation.  1849,  by  Wtoht- 
1  Moo.  &  Sc.  646).  MAN,  J.,  for  Eblb,  J. 

(2)  3  T.  B.  442.  (4)  3  Q.  B.  413. 

(3)  The  judgment  was  delivered  in 
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In  Cutbill  V.  Kingdom  (i)f  the  action  was  held  maintainable,  Ex  parte 
because  the  rale  there  relating  to  reference,  did  not  comprise  the  ^^^^' 
matter  of  that  action ;  but,  by  the  exception,  the  rule  was  recognised. 

The  9  &  10  Vict.  c.  95,  s.  58,  does  not  operate  to  take  away  the 
effect  of  these  statutes  from  county  courts,  or  revive  a  power  of 
bringing  actions  there,  which  had  been  taken  away  from  all  Courts 
generally. 

The  rule,  therefore,  must  be  discharged. 

Ride  discharged. 

WILLIAM  ROSS  v.  YORK,   &c.  RAILWAY  i849. 

COMPANY  (2).  [«95] 

(5  Dowl.  &  L.  695—700;  S.  C.  18  L.  J.  Q.  B.  199.) 

Where  costs  are  settled  by  one  of  the  Masters  of  the  Court  of  Queen's 
Bench,  under  the  52nd  section  of  the  8  &  9  Vict.  c.  18,  (Lands  Clauses 
Consolidation  Act)  the  Court  has  no  power  to  order  a  review  of  the 
taxation ;  the  costs  being  referred  to  the  Master,  by  that  section,  as  an 
original  arbitrator. 

Quctre,  whether  the  words  **the  sum  previously  offered"  in  the  51st 
section,  refer  to  the  sum  which  the  Company  "  are  willing  to  give,"  and 
which,  by  the  38th  section,  they  are  bound  to  state,  in  the  notice  of  their 
intention  to  cause  a  jury  to  be  summoned  P 

This  was  a  rule  calling  upon  the  York,  Newcastle,  and  Berwick 
Railway  Company  to  show  cause  why  the  Master  should  not  be  at 
liberty  to  review  his  taxation  of  costs  herein. 

The  facts  were  shortly  as  follow.  The  Railway  Company,  requir- 
ing to  take  certain  premises  belonging  to  Mr.  Boss,  gave  notice,  on 
the  24th  of  April,  1848,  of  their  intention  to  cause  a  jury  to  be 
summoned  to  assess  the  compensation  to  be  made  to  him.  In  the 
notice  so  given  they  stated,  in  pursuance  of  the  88th  section  of  the 
Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  that  they  were 
**  willing  to  give  "  the  sum  of  521.  lOs.  for  Mr.  Boss's  interest  in 
the  property  in  question.  On  the  8th  of  May  following,  the 
Company  caused  a  warrant  to  be  served  on  the  Sheriff  of  Newcastle- 
upon-Tyne,  requiring  him  to  summon  the  jury;  and  the  sheriff 
having  subsequently  appointed  the  29th  of  May  for  holding  the 
inquiry,  the  requisite  notice  of  such  appointment  was  served  on 
Boss  on  the  16th  of  May.  On  the  same  day,  and  immediately 
after  the  service  of  the  said  last  mentioned  notice,  a  conference 

(1)  74  R.  R.  738  (1  Ex.  494).  210;  and  see  Earl  of  Shrew$bury  v. 

(2)  Foil,  in  Owen  y.  Londtm  and  Wirral  RyB.  Committee  [1895]  2  Ch. 
N(yrth  ff'«<er»i?y.  Co.  (1867)  3  a  B.D.  812,  818,  64  L.  J.  Ch.  850.  73  L.  T. 
54,  69,  63.  37  L.  J.  Q.  B.  35,  17  L.  T.  234.— 0.  A. 
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Ross  took  place  between  Boss,  Mr.  Preston,  his  attorney,  Mr.  Gatch,  the 
York,  &o.  Company's  attorney,  and  a  Mr.  Dobson,  an  architect  and  agent 
Railway  Co.  employed  by  the  Company  for  the  purchase  of  property  for  them  in 
Newcastle,  with  a  view  to  an  amicable  arrangement  of  the  dispute  ; 
when  Gutch  and  Dobson,  on  behalf  of  the  Company,  made  a  verbal 
offer  to  Boss  of  1,000/.  for  his  interest  in  the  property,  but  Boss 
[  *696  ]  refused  to  take  less  than  *  1,0502. ;  whereupon  Gutch  stated  that  a 
formal  offer  of  the  said  1,0002.  would  be  made  on  behalf  of  the 
Company.  Accordingly,  on  the  following  day,  the  16th  of  May,  the 
following  written  oflfer  was  delivered  to  Boss :  **  Mr.  William  Boss. 
With  a  view  of  settling  the  question  of  your  compensation,  we  have 
obtained  authority  from  the  directors  of  the  York,  Newcastle,  and 
Berwick  Bailway  Company  to  offer  you  one  thousand  pounds  in  full 
for  all  your  interest  in  the  property,  and  for  all  compensation  and 
damage  you  may  be  entitled  to  from  the  Company.  At  the  same 
time  we  beg  to  state,  that  this  sum  is  considerably  above  our 
estimate  of  what  you  are  entitled  to.  And  we  only  make  the  offer 
in  order  to  avoid  going  before  a  jury,  and  in  case  you  still  determine 
to  take  us  there,  the  costs  you  may  incur  by  so  doing  may  fall  on 
yourself,  if  a  less  sum  than  the  above  oflfer  be  awarded  you  by 
them.  We  are,  yours  obediently,  Bichardson  and  Gutch.  New- 
castle, May  16,  1848."  Boss  refused  to  receive  this  sum,  and  the 
Company  proceeded  with  the  inquiry  before  the  sheriff,  when  the 
ury  assessed  the  claimant's  damages  at  1,0002.  only,  the  counsel 
for  the  claimant  using  the  above  letter  before  the  jury  as  evidence 
of  an  offer  to  that  amount.  The  question  of  costs  was  then 
submitted  to  the  Master  for  taxation.  The  Company  had  paid  the 
whole  of  the  costs  of  summoning,  impanelling,  and  returning  the 
jury,  &c.  The  Master,  in  order  to  raise  the  question  in  the  most 
simple  form,  declined  either  to  allow  any  costs  at  all  to  the 
claimant,  or  to  order  him  to  repay  half  the  costs  of  summoning, 
&c.  the  jury,  to  the  Company.  The  present  rule  having  been 
obtained, 

S.  Temple  showed  cause  (i): 

It  is  submitted  that  the  Court  has  no  power  to  grant  the  present 

application.     This  is  a  taxation  under  the  62nd  section  of   the 

Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  s.  52,  which 

enacts,  that   ''  the  costs  of  any  such  inquiry,  shall,  in  case  of 

[  'Go:  ]      difference  be  *8ettled  by  one  of  the  Masters  of  the  Court  of  Queen's 

(I)  In  Hilary  Term,  1849. 
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Bench  of  England  or  Ireland,  according  as  the  lands  are  situate,  Rohs 
on  the  application  of  either  party,"  &c.  This  enactment  gives  the  york,  &c. 
Courk  no  power  to  review  the  taxation.  The  nomination  of  a  Railway  Co. 
Master  of  the  Court  of  Queen's  Bench,  is  merely  a  designatio 
l)er8on(e ;  and  confers  no  more  authority  upon  this  Court  to  review 
the  taxation,  than  if  it  had  been  provided  that  the  costs  should  be 
settled  by  an  indiflferent  person.  The  reference,  by  this  section,  is 
to  the  Master  as  an  original  arbitrator ;  and  the  proper  mode,  if 
any,  of  reviewing  his  decision,  is  by  treating  it  as  a  submission, 
and  making  it  a  rule  of  Court,  and  then  moving  to  set  it  aside. 
(He  referred  to  1  Wms.  Saund.  327  e,  note  («),  6th  ed.)  But  even 
supposing  the  Court  should  hold  otherwise,  it  is  submitted  that  the 
Master  was  justified  in  refusing  to  allow  any  costs  to  the  claimant. 
By  the  Slst  section  it  is  enacted,  that  "  on  every  such  inquiry 
before  a  jury,"  ''if  the  verdict  of  the  jury  be  given  for  the  same 
or  a  less  sum  than  the  sum  previously  offered  by  the  promoters 
of  the  undertaking,"  ''one-half  of  the  costs  of  summoning, 
impanelling,  and  returning  the  jury,  and  of  taking  the  inquiry,  and 
recording  the  verdict  and  judgment  thereon,  in  case  such  verdict 
shall  be  taken,  shall  be  defrayed  by  the  owner  of  the  lands,  and  the 
other  half  by  the  promoters  of  the  undertaking,  and  each  party 
shall  bear  his  own  costs,  other  than  as  aforesaid,  incident  to  such 
inquiry."  Here  the  same  sum  as  was  given  by  the  verdict,  had 
been  previously  offered  by  the  promoters  of  the  undertaking.  It 
will  however  be  said  that,  as  the  offer  was  not  made  till  after  the 
warrant  for  summoning  the  jury  had  been  issued,  the  sum  had  not 
been  "previously"  offered  within  the  meaning  of  the  section. 
The  88th  section  enacts,  that  "  before  the  promoters  of  the  under- 
taking shall  issue  their  warrant  for  summoning  a  jury  for  settling 
any  case  of  disputed  compensation,  they  shall  give  not  less  than  ten 
days'  notice  to  the  other  party ;  "  "  and  in  such  notice,"  "  shall 
state  what  sum  of  money  they  are  willing  to  give  for  the  interest  in 
such  *lands  sought  to  be  purchased  by  them  from  such  party,  and  [  *698  ] 
for  the  damage  to  be  sustained  by  him  by  the  execution  of  the 
works."  The  question  is,  whether  the  words  "  previously  offered  " 
refer  solely  to  the  sum  mentioned  in  the  notice  of  issuing  their 
warrant,  as  that  which  the  Company  "  are  willing  to  give."  It  is 
submitted  they  do  not.  The  words  in  the  Slst  section,  it  is 
submitted,  clearly  mean  "previous"  to  the  inquiry.  All  statutes 
giving  costs  are  to  be  construed  strictly  :  Dibben  v.  Cooke  (i) ;  Ingle 

(1)  2  Stra.  1005. 

67—2 
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iioss        V.  Wordsworth  (i).    Any  offer  made  before  the  inquiry  actually  takes 

York,  &c.     p'ace,  18  strictly  a  sum  "  previously  oflfered,"  within  that  section. 

KailwatCo.   rjjjg  balance  of  inconvenience  is  in  favour  of  such  a  construction, 

as  it  is  in  the  power  of  the  land  owner  to  seriously  obstruct  any 

attempt  to  ascertain  the  real  value  of  the  premises.     (He  referred 

also  to  the  46th  section.) 

Grangei'y  in  support  of  the  rule : 

It  is  submitted  that  the  legislature,  in  naming  a  Master  of  the 
Queen's  Bench  as  the  party  before  whom  the  costs  are  to  be  taxed, 
intended  that  a  taxation  under  the  62nd  section  should  have  all  the 
consequences  of  an  ordinary  taxation.  But  if  the  Court  should  be 
of  a  different  opinion,  at  any  rate,  the  construction  sought  to  be  put 
upon  the  words  "  previously  offered  '*  in  the  51st  section  cannot  be 
supported.  The  legislature  has  provided  for  one  of  two  cases; 
either  that  the  costs  of  the  inquiry  shall  be  borne  wholly  by  the 
Company,  in  the  event  of  the  verdict  being  for  more  "  than  the 
sum  previously  offered ;  "  or  that  the  Company  and  the  claimant 
shall  bear  the  costs  of  the  inquiry  between  them,  and  each  party 
pay  his  own  costs,  in  the  event  of  its  being  for  the  same  or  a  less 
sum  than  "  the  sum  previously  offered.'*  The  words  are,  "  the 
sum  previously  offered,"  not  "any  sum."  There  is  no  mention 
made  of  an  offer  in  any  other  section  than  the  38th  section,  to 
L  *<'99  J  which  alone,  therefore,  *the  words  must  refer.  The  46th  section, 
which  requires  "ten  days'  notice  of  the  time  and  place  of  the 
inquiry,"  contains  no  provision  as  to  any  offer  of  a  sum.  A  contrary 
construction  would  be  most  unreasonable,  for  it  would  be  in  the 
power  of  a  Railway  Company  to  insert  a  mere  nominal  sum  in  the 
notice  given  under  the  88th  section,  and  so  defeat  the  intention  of 
the  legislature  in  that  respect ;  and  then  proceed  with  an  inquiry, 
and,  at  the  last  moment,  make  a  reasonable  offer,  which  would 
expose  the  claimant  to  a  moiety  of  the  expenses  of  the  inquiry,  and 
all  his  own  costs.  If  it  had  been  the  intention  of  the  legislature 
that  an  offer  made  subsequent  to  the  notice  of  issuing  the  warrant 
by  the  Company  should  be  of  any  avail  under  the  51st  section,  it 
is  only  reasonable  to  suppose,  that  some  provision  would  have  been 
made  for  the  claimant's  costs,  incurred  previous  to  the  time  of  the 
offer  being  made. 

Cur.  adv,  ridt. 

(1)  3  Burr,  1284. 
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Eblb,  J.  (1) :  Ross 


r. 


In  this  case,  a  rule  for  fehe  Master  to  review  the  taxation  of  costs,     York,  &o. 

Railway  Co« 
under  8  &  9  Vict.  c.  18,  bs.  61  and  52,  was  moved  for,  on  the 

ground  that  the  Master  was  mistaken  in  disallowing  costs  by  reason 

of  an  ofifer  of  the  sum  found  by  the  jury  having  been  made,  such 

offer  being  alleged  to  be  of  no  avail,  being  made  too  late. 

A  preliminary  objection  was  taken  in  answer,  namely,  that  the 
reference  is  to  the  Master  as  an  original  arbitrator,  and  that  the 
Court  has  no  power  to  review  the  decision  of  the  Master  upon  a 
matter  so  referred  to  him ;  and  it  appears  to  me  that  this  objection 
must  prevail,  and  that  the  principle  of  Morgan  v.  Smith  (2)  applies. 

Where  the  Court  refers  the  taxation  to  its  officer,  it  has  the 
power  of  reviewing  it ;  because  the  power  of  the  officer  is  delegated 
to  him  by  the  Court ;  and  his  act  is  not  effective,  unless  adopted  by 
the  Court. 

But  the  taxation  in  question  is  made  without  any  delegation  of       [  700  ] 
power  from  the  Court,  and  without  any  express  or  implied  liability 
to  review. 

Where  the  legislature  intended  the  Court  to  have  control  over  the 
taxation,  it  has  directed  such  Court  to  award  costs.  See  section  80, 
as  to  costs  where  the  money  has  been  deposited  ;  section  83,  as  to 
costs  of  conveyances ;  and  section  126,  as  to  costs  of  litigating  a 
title. 

The  rule  must  therefore  be  discharged ;  but  without  costs,  as  the 
substantial  right  appears  to  me  to  be  with  the  claimant. 

Rule  discharged,  withaut  costs. 

(1)  The  judgment  was  delivered  in      J.,  forERLE,  J. 
Hilary  Vacation,  1849,  by  Wiohtman,  (2)  9  M.  &  W.  4?  7. 
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PATENT — 1.  Extension  of  term  of  patent  granted  to  assignees  of 
patentee — ^Estimation  of  profits  realized.    In  re  Hardy* s  Patent  93 

2.  Infringement— Validity  of  patent — ^Acquisition  of  invention 

from  person  resident  abroad— Specification — Novelty — Improvements — 
Pleading — Evidence — Onus  of  proof.    Nickels  y.  Boss  .     686 

3.  Specification — Rules  for  construction  of.    Beard  v.  Eyerton    442 

PLEADING.  See  Bill  of  Exchange  and  Promissory  Note,  5,  9; 
Patent,  2 ;  Money  Counts,  1 ;  Specific  Performance,  2. 

PORTION.    See  Settiement,  2. 

POWER— Execution — Will— **  Publication  "—Will  signed,  sealed  and 
declared  in  presence  of  witnesses.    Vincent  y.  Bishop  of  Sodor  and  Man    809 

PRACTICE— 1.  Appeal — Privy  Council— Appeal  from  Supreme  Court 
of  N.S.W. — Leave  to  appeal — Jurisdiction — ^terest  on  judgment  debt. 
Bank  of  Australasia  y.  Breillat 24 

2.  Parties  —  Charity  information  —  Church  —  Fund  —  Original 

subscribers.    Att.-Qen.  y.  Mnnro 151 

3.  Substituted  service  of  order  —  Direction  to  transfer  money 

into  Court — Motion  ex  parte — Service  on  defendant's  solicitor — ^Affi- 
davit showing  ineifectuiJ  attempts  to  serve  defendant  and  belief  that 
service  could  not  be  effected  within  time  limited  by  order.  Skegg  y. 
Simpson 282 
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PRINCIPAIi     AND    AOENT— 1.  Ouaranty— Oonaideration— Faturo 

credit  -  -  *  *  Giving  credit " — ^Evidence — Pleading*.     Edwards  v.  Jevons .     b5>9 

2.  Stockbroker — Sale  of  scrip— For^d  certificates — Warranty — 

Implied  promise  of  indemnity— Money  paid — Rules  of  Stock  £zchang*e 
— Heasure  of  damag^es.     Westropp  v.  Sohmon 530 

3.  Authority  of  agent  —  Promissory  note  —  Indorsement.      S^^ 

Bill  of  Exchange,  6. 

PRIVY  C0X7KCIL— Appeal  to.     See  Practice,  1. 

PROHIBITION.     See  County  Court,  3,  4. 

PROMISSORY  NOTE.     See  BUI  of  Exchange. 

dUO  WARRANTO— Costs  of  relator.    See  Corporation  (Municipal). 

RAILWAY  COMPANY  —  Contract  for  building  line  — Payment  — 

Collusion — Fraud.     See  Contract,  7. 

And  see  Company,  3. 

SAIiE  OF  OOODS— 1.  Contract—Performance — <<  Directly,"  meaning 
of  —  Contract  by  correspondence  —  Acceptance  —  Posting  of  letter. 
Duncan  v.  Topham 470 

2.  Company — ^Agent— Goods  ordered  for  purposes  of  Com- 
pany— ^Authority— Form  of  contract — ^Evidence.  Smith  y.  IIuU  Oiass 
Co 680 

3.  Delivery — Transfer  of  property  in  goods — Goods  not  measured 

— Possession  of  part  of  goods — ^Acceptance  of  whole — Risk.     Logan  ▼. 
Le  MeBitrier 10 

4.  Property  in  goods — Timber — Marking  portions  sold  — 

Severance  from  bulk — Delivery  and  acceptance — Statute  of  Frauds — 
Trover — Title  of  seller's  assignees.     Acraman  y.  Morrice    .  .     568 

5.  Consideration,  failure  of— Payment— Gk>ods  not  of  weight  paid 

for — Gross  and  net  weight — Custom  of  trade — Money  had  and  received. 
Devaux  v.  Conolly 659 

SET-OFF  — Bill  of  Exchange  —  Cross-acceptances — Principal  and 
surety— Foreign  bill— Lex  loci  contractus— Roman-Dutch  law.  Atten 
y.  Keinhle 66 

SETTLEMENT— 1.  Construction — Marriage  settlement — Covenant— 
Wife's  future  property — Property  to  which  wife  without  knowledge  of 
intended  husband  or  trustees  absolutely  entitled  at  date  of  settlement. 
Otter  V.  Melvill 203 

2.  Portions  —  Younger    children  —  Assignment   of  share, 

what  passes  by.     Oray  y.  Earl  of  Limerick 249 

SHERIFF — Extortion — ^Excessive  fees— Rule — Return  of  excess— 
Sheriff's  officer — Attachment.    Blake  y.  Neivhurn  .881 

SHIP  AND  SHIPPING— 1.  Bill  of  lading— Demurrage,  stipulation 
for  in  bill  of  lading — Liability  of  indorsee.     Stindt  y.  lioherts    .        .     869 

2.  Charter-party — Short  cargo — "  Other  g^ain" — Weight.  WarreH 

y.  Peabody 752 

SLANDER.     See  Defamation. 
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^  j_  SOLICITOR— 1.  Costs— Lien— Change  of  solicitors— Order  of  Court — 

•    *"  Lien  of  discharged  solicitor  on  order— Production  of  order.     Clifford  v. 

Turrm 101 

2. Assignment — Deeds  handed  to  assignee— Assignee 

held  entitled  to  all  rights  of  assignor.     Bull  v.  Faulkner  .  367 

3. Papers  in  particular  suit — Lien  for  general  costs — 

Court  will  not  order  delivery  of  papers  on  payment  of  costs  in  particular 
suit  where  other  costs  due.     In  re  Broomhead 839 

4.  Uncertificated    solicitor— Disability  to   sue  for  costs — 

Construction  of  Solicitors  Act,  1843,  s.  26.     Greene  y.  Beece      .         .     423 

5.  Acting  against  former  client — Executor — Breach  of  trust — 

Executor's  solicitor  subsequently  acting  for  beneficiaries — Injunction 
to  restrain  solicitor  from  acting  against  executors  in  suit  by  bene- 
ficiaries refused.    2*(irrait  v.  Parratt 204 

6.  Oift  to  solicitor— Mother  and  son— Presumption.     See  Oift. 

SPECIFIC  PEBFORMANCE— 1.  Sale  by  auction— Railway  shares- 
Transfer  to  third  party— Refusal  to  accept  transfer — ^Reference  as  to 
title.     Shaiv  v,  Fisher 106 

2.  Sale  of  leaseholds— Contract  by  letters— Evidence— Pleading 

—Statute  of  Frauds.     Shnner  v.  M'Douall 209 

3.  Delay    in    completion— Cause     of    delay— Title— Claims    for 

deduction  and  abatement — Inability  of  purchaser  to  pay  purchase- 
money— Loss  of  right  to  specific  performance — Costs.     Oee  v.  Pearse    223 

4,  Misdescription— Leaseholds— Title— Underlease  — Mis-state- 
ment as  to  length  of  term— Compensation — Specific  performance. 
Madeley  v.  Booth 343 

STAMP  DUTY.     See  Bill  of  Exchange,  3. 

STATUTES— 3  &  4  Will.  IV.  c.  15  (Dramatic  Copyright  Act,  1883). 
See  Copyright,  2. 

3  &  4  Will.  IV.  c.  27  (Real  Property  Limitation  Act,  1833),  s.  3. 

See  Limitations  (Statute  of),  2. 

7  Will.  IV.  &  1  Vict.  c.  20  (Wills  Act,  1837),  s.  24.     See  WiU,  8. 

6  ft  7  Vict.  c.  73  (Solicitors  Act,  1843),  s.  26.     See  Solicitor,  4. 

8  ft  9  Vict.  c.  18  (Lands  Clauses  Act,  1846),  ss.  18,  02.    See 

Lands  Clauses  Acts,  3. 

s.  30.    See  Lands  Clauses  Acts,  5. 

8.  52.     See  Costs,  4. 

s.  60.    See  Vendor  and  Purchaser,  1. 

STOCKBROKER  — Sale  of  scrip  — Forged  certificates— Indemnity- 
Rules  of  Stock  Exchange.    See  Principal  and  Agent,  2. 

TITHES.     See  Ecclesiastical  Law. 

TRADE  MARK  —  Design  —  Right  to  injunction  restraining  manu- 
facture of  article  to  which  design  is  applied— Form  of  order  on 
compromise  staying  all  proceedings  except  on  breach  of  injunction. 
MacBae  v.  Holdsworth 304 

TRESPASS  —  Assault  —  Breaking  doors  —  County  Court  —  Bailiff, 
liability  of.    See  County  Court,  1. 


912  INDEX.  [R.IU 

TBOVEB  AND  COHVEBSION.    See  Sale  of  Goods,  4. 

TRUST — 1.  Appointment  of  new  trustees —Appointment  by  Court — 
Practice —Three  appointed  in  place  of  two  nominated  by  will.  Birch  v. 
Cropper 202 

2.  Trustee  —  Refusal    to    transfer   trust   fund  —  Arrangement 

between  beneficiaries — Father  and  daughter — Liability  of  trustee  for 
costs  of  suit.    FirmiuY,  Pxdham 135 

ULTRA  VIRES.    See  Company,  2. 

VENDOR  AND  PURCHASER^l.  Purchase-money,  investment  of— 
Petition  —  Costs  —  Dean  and  Chapter* — Payment  into  Court — Lands 
Claiuies  Act,  1845,  s.  60.    Ex  parte  Ward 102 

2.  Delay  in  completion— Title— Valuations— Claims  for  deduction 

and  abatement — Cause  of  delay — Specific  performance— Costs.  (7ee  v. 
Pear$e 223 

3.  Sale  of  leaseholds— Contract  by  letters — Evidence— Specific 

performance — ^Practice— Statute  of  Frauds.    Skinner  y.  M'Dowdl      .    209 

4.  Hisdescription  —  Leaseholds— Title  —  Underlease  —  Misstate- 
ment as  to  length  of  term  —  Compensation  —  Specific  performance. 
Madeley  y.  Booth 343 

5.  Contract — Condition  precedent — Sanction  of  Court — ^Railway 

Company.    See  Contract,  1. 

WAOER.    See  Gaming. 

WASTE.    See  Landlord  and  Tenant,  4. 

WILL— 1.  Construction — Exposition  of  the  doctrine  of  monomania 
and  partial  insanity  as  applied  to  wills.     Waring  y.  Waring     .        .      73 

2.  Void    condition  —  Married   woman  —  Gift   to    cease  on 

cohabitation  with  her.  husband.     Wren  y,  Bradley  .120 

3.  Reversionary  bequest  to  testator's  sons  by  name— Gift 

over  on  death  to  their  ''  legal  personal  representatives  "—Held  a  gift  to 
sons'  executors.    Hinchliffe  y.  Westwood 190 

4.  "  Estate  " — Word  held  to  carry  realty.    Mayor  ofHamilUm 

y.  Hodsdon 1 

5.  Implication — Mortgage — Implied  gift  of  amount  of  debt. 

Afusket  Y.  Cliffe 196 

6.  <<  Vested  "—Survivorship — ^Death  of  child  before  share 

vested  in  possession.    King  y.  Cullen '    .     199 

7.  Devise— Estate  tail— <<  Issue  "—Heirs  of  the  body— Rule 

in  Shelley's  case.    Doe  d.  Cannon  y.  Bucastle 795 

8. Will  before  Wills  Act  —  Republication  by  codicil 

after  Wills  Act — Freeholds— Small  piece  of  land  leasehold — Subsequent 
purchase  of  fee— Merger — Codicil,  whether  passing  after  acquired  fee — 
Wills  Act,  s.  24.     EmuM  y.  Smith 346 

9.  General  legacy— Gift  of  **  the  sum  of  £854  per  annum 

Long  Annuities  " — Right  to  dividends  accruing  before  expiration  of  year 
from  testator's  death.     Collyer  y.  Aehhumer  ......    266 

10.  Specific  legacy — Ademption  —  Sale  of  subject-matter 

after  testator's  death  under  power  of  attorney  given  by  him  authorising 
sale,    ffarriaofi  y,  J*^pr 280 
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WILIr— 11.  Oonstraction^Debts— -As  between  specifically  devised 
real  and  residuary  personal  estate,  both  bequeathed  free  from  debts, 
the  personal  estate  exonerates  the  real  estate.  Lard  Brooke  v.  Earl  of 
Warwick 270 

12.  Precatory  trust — << Recommend" — Qifttowife  **to  be 

disposed  of  by  her  will  in  such  way  as  she  shall  think  proper " — 
Be  commendation  to  dispose  of  half  of  legacy  to  wife's  relations  and 
the  6ther  half  to  testator's  relations.    Johnston  y,  Eowlands.        •        .    245 

13.  Satisfaction— Debi— Wife's    legacy    received    by   husband 

— Separate  estate — Ooncurrence  of  wife — Legacy  of  larger  amount 
bequeathed  to  wife  by  husband's  will — Trust  for  payment  of  debts. 
Bowe  y.  Botoe 214 

14.  Vesting — Gift   to    class  —  Gift    over  of   share    of    legatee 

dying  '<  before  becoming  entitled" — ^Death  of  member  of  class  during 
lifetime  of  tenant  for  life.    Henderson  y.  Kennicot 302 

15.  What    passes   nnder   will  —  "  Household    furniture  " 

— ^Held  to  include  telescopes.    Lord  Brooke  y.  Earl  of  Warwick   .        .    270 

16. *< Jewels" — ^Held  to  include  Masonic  orders  and 

silyer  ornaments.    Lord  Brooke  y.  Earl  of  Warwick  ....  270 

17. "  Pictures  and  books  which  may  be  at  the  time 

of  my  decease  in  upon  or  about  my  mansion  at  L.  G." — ^Held  to 
include  pictures  in  hands  of  picture  cleaners  to  be  cleaned  and  books 
with  bookbinders  for  repair.    Lord  Brooke  y.  Earl  of  Warwick  270 

WOBDS—<<  Directly."    See  Contract,  5. 

"  Estate."    Bee  Will,  4. 

'^Household  furniture."    »SeeWill,  15. 

"  Issue."    Sfc  Will,  7. 

*«  Jewels."    fifeeWill,  16. 

**  Legal  personal  representatives."    See  Will,  3. 

<<  Publication."    £[ee  Power. 

«  Recommend."    ^leaWill,  12. 

"  Vested."    See  WUl,  6. 
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